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PREFACE. 


This  compilation  embraces  the  codes  and  general  statutes  now  in  force, 
including  those  of  the  session  of  1901.  The  arrangement  of  subjects  in 
former  compilations  has  been  continued  in  the  codes  with  some  modifica- 
tions, while  the  general  laws  have  been  arranged  substantially  in  the  order 
adopted  in  Ballinger's  Annotated  Code3  and  Statutes  of  Washington. 

Where  there  is  room  for  doubt  as  to  whether  a  statute  has  by  implication 
been  repealed  by  a  later  act,  or  has  otherwise  ceased  to  be  effective,  it  has, 
as  a  matter  of  caution,  been  retained.    Cross-references  are  appended  to  dif- 
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ferent  sections  covering  the  same  or  related  subjects,  and  explanatory  notes 
inserted  where  the  subject  has  seemed  to  require  it.  Following  each  section 
is  a  reference  to  the  legislation  affecting  it,  and  to  the  section  numbers 
as  contained  in  Deady's  Code  and  Hill's  compilation.  Such  references  are 
not,  as  a  rule,  extended  to  the  compilation  of  Deady  and  Lane,  the  section 
numbers  in  that  compilation,  except  as  to  a  part  of  the  Criminal  Code,  being 
identical  with  those  in  the  Deady  Code. 

Mr.  James  G.  Wilson  and  Miss  M.  A.  Fleming  have  rendered  constant 
and  valuable  assistance  in  the  compilation  and  annotation  of  this  work,  and 
Mr.  George  A.  Bums  in  its  typographical  preparation. 

Ifo  effort  has  been  spared  to  make  this  compilation  meet  the  require- 
ments of  such  a  work,  and  the  compilers  hope  that  it  will  answer  the  reason- 
able expectations  of  the  Bench  and  Bar. 


ACT  AUTHORIZING  COMPILATION. 


Section  1.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out 
of  the  general  fund  to  pay  for  one  thousand  sets  of  a  revised  and  annotated 
code  and  general  laws  of  Oregon  by  Hon.  C.  B.  Bellinger^  United  States 
District  Judge  for  the  State  of  Oregon,  and  W,  W.  Cotton. 

Section  2.  Said  compilation  shall  be  published  in  two  royal  octavo 
volumes  of  about  one  thousand  pages  each,  and  shall  contain  the  constitu* 
tions  of  the  United  States  and  Oregon,  and  Declaration  of  Independence, 
the  act  admitting  Oregon  into  the  Union,  and  other  acts  of  the  congress  of 
the  United  States  relating  to  the  State  of  Oregon,  and  all  of  the  laws  of  a 
general  nature  in  force  in  the  State  of  Oregon,  including  the  enactments  of 
the  twenty-first  biennial  session  of  the  legislature.  Each  volume  shall  con- 
tain a  thorough,  complete,  and  first-class  index  of  the  contents  thereof,  and 
the  second  volume  shall  contain  a  like  index  of  the  contents  of  both  volumes. 

Section  7.  From  and  after  publication  of  Bellinger's  Annotated  Code 
and  (General  Laws  of  Oregon,  it  shall  be  in  force  and  shall  be  received  in  all 
the  courts  of  the  state  as  an  authorized  compilation  of  the  statutes  of  Oregon. 
[Act  of  February  25,  1901 ;  L.  p.  119,  §§  1,  2,  and  7.] 
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..  179 
..  180 
..  181 
-  182 
..  183 
._  184 
._  185 
._  186 
.-  187 
.-  188 
._  189 
._  190 
._  191 
.-  192 
._  193 
..  194 
„  195 
.-  196 
..  197 
._  198 
..  199 
._  200 
.-  201 
._  202 
.-  20;i 
._  204 
..  205 
..  206 
.-  207 
.-  208 
.-  209 
._  218 
._  214 
.-  215 
._  216 
..  217 
._  218 
.-  219 
._  220 
._  227 
._  238 
.-  234 
._  235 
.-  229 
._  230 
._  231 
.-  232 
.-  236 
..  237 


Old  see.  New  tec. 

292 238 

293 239 

294 240 

295 2il 

296 242 

2J)7 243 

^298 244 

299 245 

300 246 

301 247 

802 248 

308 249 

804 250 

806 251 

306 252 

307 253 

308 254 

309 255 

310 256 

311 257 

312_ 258 

818— 228 

314 259 

815 325 

316 326 

317 327 

318 328 

819_- 329 

320 330 

321 3;il 

3*22 332 

323 383 

324 834 

326 836 

326 336 

827 .'«7 

328 338 

i  829 339 

330 840 

831 341 

332 342 

3:33 343 

334 344 

385 845 

336 846 

337 347 

838i 348 

839 849 

8-10 350 

841 851 

842 352 

348 353 

844 354 

845 355 

846 356 

347 857 

348 358 

349 359 

350 360 

351 361 

352 862 

853 363 

854 sen 

355 365 

856 366 

357 367 

358 868 

359 869 

360 370 

861— 871 

862 372 

863 373 


364. 
366. 
366. 
867. 
368. 
360. 
870. 


.-  874 

-  875 
.-  876 
..  877 
._  378 

-  879 

-  380 


Old  aee.  New  ««o. 

371 381 

872 882 

378 —  383 

374— 384 

375 385 

876 886 

377 .-_  887 

878 388 

879 389 

880 890 

881 391 

382 392 

388 888 

884 394 

385 305 

386 896 

387 897 

888 898 

389 896 

390 809 

391 400 

392 401 

893 402 

394 403 

395 404 

396 406 

397 406 

398 407 

399 408 

400 400 

401 410 

402 411 

408 412 

404 413 

405 414 

406 416 

407 416 

408 417 

409 418 

410 419 

411 420 

412 421 

418 422 

414 423 

415 424 

416 425 

417 426 

418 427 

419 428 

420 429 

421 430 

422— 431 

423 435 

424 486 

422 437 

426 488 

427 489 

428 440 

429 441 

430 442 

481 448 

432 444 

433 _  446 

434 446 

435 447 

436 448 

437 449 

438 450 

439 451 

440 452 

441 453 

442 454 

443 455 

444 456 

445 457 

446 458 

447 459 

448 460 

449 461 


Old  eee.  Nem  tec 

460 462 

451 468 

452 464 

463 465 

454 466 

455 467 

456 468 

457 469 

458 470 

450 471 

460 472 

461 473 

462 474 

463 475 

464 478 

465 L  477 

466 478 

467 479 

468 480 

469 481 

470 482 

471 483 

472 484 

473 485 

474 486 

476 487 

476 488 

477 489 

478 490 

479 491 

480 492 

481 __  403 

482 494 

483 495 

484 496 

485 497 

486 r 498 

487 499 

488 500 

489 601 

490- 502 

491 503 

492 504 

493 505 

494^ 606 

495 507 

496 508 

497 _  509 

498 610 

499 611 

600 512 

601 513 

602 514 

603 616 

504 516 

505 517 

506.. 518 

507 619 

608 520 

509 621 

510 622 

611 523 

612 524 

513 525 

514 526 

615 527 

516 528 

517 __  5-29 

618 530 

519 531 

520 5132 

521 533 

522 ^U 

523 635 

524 536 

525 537 

526 638 

627 539 

628 540 


XVlll 


Old  ««e. 


COMPARATIVJB.  SeCTIONI. 


.Veip  tec. 
...  541 


•  • 


•  •. 


629 

530 

531 

V*.»-i-  548 

..! 547 


.-  548 
.-  549 
..  550 
._  551 
..  552 
._  558 
.-  554 
.-  655 
..  556 
.-557 
..  558 


586. 
587. 
538. 
539. 
510. 
541. 
542. 
543. 
544. 
515. 
546. 

547 550 

648 560 

549 561 

550 562 

551 563 

552 664 

553_- 665 

254 566 

555 667 

556 66b 

557 569 

558 570 

569 571 

560 572 

561 678 

562) 
663;- 

564 575 

565 576 

566 578 


567>. 
568-. 
569- 
570-. 
571-. 
572.. 
573-. 
674- 
575_. 
576_. 
577_. 
578- 
579.. 
580- 
581- 
5S2-. 
588- 
584- 
585- 
586- 
587- 
688- 
589- 
690- 
591-. 
692- 
698- 
594- 
695- 
596- 
697- 
698.. 
699- 
600- 
601- 
602- 

eoci_. 

604- 
005- 
606-. 
607- 
608-. 
609- 
610- 
611- 
612- 
613- 
614- 
615- 
616- 
617- 
618- 
619- 
620- 
621- 


574 


.-  579 
.-  680 
..  581 
.-  582 
.-  583 
.-  584 
.-  585 
.-  586 
.-  587 
.-  588 
.-  5S9 
.-  590 
._  591 
..  592 

-  593 
.-  504 

-  595 

-  596 
.-  597 

-  608 

-  609 
._  600 
._  601 
.-  602 

-  608 
.-  604 

-  606 
._  606 
.-  607 

-  608 
..  609 
„  610 
._  611 
.-  612 
..  613 
.-  614 
.-  615 
„  616 
..  617 
.-  618 

-  619 
..  620 
._  621 
..  622 
.-  623 
._  624 
.-  625 
.-  626 

-  627 

-  62S 

-  629 
.-  680 
..  681 
._  682 
..  633 


out  M«.    Kew  «M. 

622 _--ie8* 

638.-.---I-t  6$& 
e24:L-'-:-^6»6 
61j5.t-*.-«-.  637 

626'. 688 

627 689 

628 610 

629 641 

630 642 

681 643 

632 644 

633 645 

684 646 

685 647 

636 648 

637 649 

638 650 

639 661 

640 652 

641 653 

642 654 

643 665 

644 656 

W5 657 

646 658 

647 669 

648 660 

649 661 

650 662 

651 668 

652 664 

653 665 

654 666 

665 667 

656 668 

«»7 669 

658 670 

659 671 

660 672 

661 678 

662 674 

663 675 

664 676 

665 677 

666 678 

667 679 


•    • 
>   •*   « 

IVir-i--—  728 

i  ^17 729 

I  718 790 

719 7ai 

720 782 

721 788 

722 734 

728 736 

724 „_  786 


668.. 
669- 
670- 
671.. 
672.. 
673- 
674- 
676.. 
676- 
677_. 
678.. 
679- 
680- 
681-. 
6K2_. 
683- 
684_. 
685-. 
686.. 
687- 
688.. 
689- 
690- 
601- 
692.. 


694 

695 

696 

697 

I  608 

699 

700 

I  701 

I  702 

708 

704 

706 

'  706 

I  707 

708 

1  709 

!  710 

,  711 

I  712 

713 725 

I  714 726 


._  680 
._  681 
..  682 
.-  683 
.-  684 
.-  685 
.-  686 
..  687 
._  688 
._  689 
.-  690 

-  691 
.-  692 

-  603 
..  694 

-  695 
.-  696 
.-  697 
.-  698 
._  699 
.-  700 
._  701 
..  702 
._  708 
.-  704 
.-  705 
„  706 

-  707 
.-  708 
..  700 
._  710 
.-  711 
..  712 
..  718 

-  714 
.-  715 
-716 
.-  717 
._  718 

-  719 
._  720 
-_  721 
-_  722 
..  723 
._  724 


6ld%*c.  Nnf  Mc. 

808 820 

809 821 

810 822 

811 828 

812 824 

813 825 

814 826 

815 827 

816 828 


725- 
726.. 
727- 
728-. 
7-29.. 
780- 
731.. 
732-. 
788.. 
784-. 
785.. 
736.. 
787.. 
738.. 
739- 


787 

. 738 

. 739 

. 740 

. 741 

..-  742 

. 748 

. 744 

—_  745 

. 746 

. 747 

. 748 

. 749 

.._-  750 

751 

740 752 

741 758 

742 754 

748 755 

744 756 

745 757 

746 758 

747 750 

748 760 

749 761 

750 762 

751 768 

752 764 

753 765 

764 766 

755 767 

756 768 

757 769 

768 770 

759 771 

760 772 

761 773 

762 774 

763 776 

764 776 

765 777 

766 778 

767 779 

768 780 

769 781 

770 782 

771 783 

772 784 

778 785 

774 786 

775 787 


776.- 
777.- 
778- 
779- 
780-. 
781- 
782-. 
783.. 
7*4.. 
785... 
786-. 
787-. 
788- 
789- 
790-. 
791- 
792.. 
793- 
794.. 
795.. 
796.. 
797- 
798- 
799- 
800_. 
801- 
802- 
808.. 
804.. 
806- 
806- 
807- 


788 
789 
790 
791 
792 
798 
7W 
795 
796 
7»7 
798 
799 
800 
801 
802 
808 
804 
805 
806 
807 
808 
809 
810 
811 
812 
813 
814 
815 
816 
817 
818 
819 


<Hd  t«c. 


Nnf  ««e.  Old  «ae. 


817. 
818. 
819. 
820. 
821. 
822. 


820 

830 

831 

832 

883 

884 

823 835 


824 

825 

826 

827 

828 

829 

880 

881 

832 

833 

884 

835 

836 

837 

888 

839 

840 

841 

842 

84S-... 

844 

846 

846 

847 

848 

849..- 

850 

851 

852 

853 

854 


.-  836 
.-  837 
..  838 
..  »i9 

-  840 
„  841 

-  842 
„  843 
._  844 

-  845 
.-  846 
..  847 
..  84S 
..  849 
..  950 
.-  851 
.-  862 
.-  b53 
.-  854 
._  855 
.-  856 
..  857 
..  858 

-  859 
.-  860 

-  861 

-  862 
..  863 
..  8(H 
..  865 
..  866 


855 867 

856 868 

857 J_.  869 

858 870 

869 871 

860 872 

861 873 

862 874 

868 875 

864 876 

865 877 

866 878 

867 879 

868 880 

869 881 

870 882 

871 888 

872 884 

873 Omit'd 

874 Omit'd 

875 Omit'd 

876 889 

877 885 

878 890 

879 Omit'd 

880 Omit'd 

881 Omit'd 

882 Omit'd 

883 896 

884 897 

885 898 

886 809 

887 900 

888 Omt'd 

889- Omt'd 

890- Omt'd 


891- 
892.. 
893-. 
894-. 
895- 
896.. 
897- 
898.. 
899.. 
900.. 


901 
902 
909 
910 
911 
912 
018 
914 
915 
916 


New  «M. 


901 919 

902 920 

908 921 

904 922 

905 923 

906 924 

907 925 

906 926 

900 927 

910 928 

91] 929 

912 930 

918 931 

914 932 

915 983 

916 934 

917 935 

918 936 

919 937 

920 938 


989 
940 
941 
942 
943 
944 
915 
946 
947 
948 
949 
950 
951 
9U 952 


921- 
922.. 
923.. 
924- 
925.. 
9'28- 
927-. 
928- 
929.. 
^930.. 
931- 
D32-. 
988. 


985- 
936.. 
937- 
988- 
989-. 
940- 
941-. 
942.. 


963 
..  954 
.-  956 
.-  956 
.-  957 
.-958 
..  959 
..  960 


943 961 

944 962 

945 963 

946 964 

947 965 

948 966 

949 967 

960 968 

951 969 

952 970 

958 971 

954 972 

955 978 

966 ♦— .  974 

957 976 

968 976 

950 977 

960 978 

961 979 

962 980 

968 981 

964 982 

965 983 

966 984 

967 985 

968 986 

969 987 

970 988 

971 989 

972 990 

978 991 

974 992 

975 993 

976 994 

977 995 

978 996 

979 997 

980 998 

981 999 

982 1000 

988 1001 

984 1002 

985 1008 

986 1004 

9S7 1005 

988 1006 

989 1007 

990 1008 

991 1000 

992 1010 

998 1011 


994 1012 

905 1018 

998 1014 

997 1015 

998 1016* 

999 1017 

1000 1018 

1001 1019 

1002 1020 

1008 1021 

1004 1022 

1006 1028 

1006 1024 

1007 1025 

1008 1026 

1009 1027 

1010 1028 

1011 1020 

1012 1030 

1018 1031 

1014 1082 

1015 1038 

1016 1034 

1017 1085 

1018 1086 

1019 1087 

1020 1088 

1021 1089 

1022 1040 

1028 1041 

1024 1042 

1025 1043 

1026 10*4 

1027 1046 

1028 1046 

1029 1047 

1030 1048 

1031 1049 

1082 1060 

1033 1061 

1034 1062 

1085 1054 

1036 1055 

1087 1056 

1038 1057 

1039 1058 

1040 1059 

1041 1060 

1042 1061 

1043 1062 

1044 1063 

1046 1064 

1046 1065 

1047 1067 

1048 1068 

1040 1069 

1050 1070 

1051 1071 

1052 1072 

1058 1078 

1064 1074 

1055 1075 

1056 1076 

1067 1077 

1058 1078 

1059 1079 

1060 1080 

1061 1081 

1062 1082 

1063 1084 

1064 1085 

1065 1000 

1066 1091 

1067 1092 

1068- Omit'd 

1069 1003 

1070 1094 

1071 1095 

1072— 1006 

1078 1097 

1074. 

1075 

1076 

1077' 

1078 

1079- 

1080 

1061 

1082 

1083^ 1106 

1084 1107 

1085 1112 

1086 1118 


.1008 
.1099 

.1100 

.1101 

.1102 


♦Substituted. 


COMHARATIVB    SECTIONS. 


i--- 

Te- 

",4!? 

--{^ 

lia. — 

--S 

s— 

--s 

IK— 

■IS 

:iS 

I 

fi> 

lltO— 


-llw 


IIW 

na iiw 

11« 1170 

1144 tl71  ■ 

1116 IITS  , 

1148 1178 

insinniiiiiTs 

U« 1176  ' 

1150 1177 

Uai 1178 


S-- 

IIW 

— iiM 

g:;r 

-iig 



--!S 

-^ 

11«« 

:" 

eI 

n... 

1307 

r- 

let. — 

...218 

"I  M) 

i?u— 

IIIZM 

S!-- 

■s-- 

■il   

«:::: 

IIIUBB 

^ 

"i:  W8 

■2^^. 

ill' " 

!-^ 

K6 

-s? 

^-- 

—  w 

1290- 1815  i  1378-_ 


..utiB  I  isn 14ia 


1812, 1847 


laiB 1851 


1847 IX^ 


VMt 1289 


ISW 1482 


1418 I44S 


1487. 1472 


1445. 14S0 


__1«0     H.id. HSR 


i«0 14K 

\1^~: 

.J4B6 

::Sh 

!S-- 

"i 

iS?"- 

..  504 

147B 

IS-- 

"^ 

iS^- 

..IGIS 

!!S"- 

__1521 

ffi= 

..15i8 

1505, 

IS- 

IS!!::::: 

-::gS 

{?{S-- 

-^ 

..Ud» 

S-- 

-s 

ir^ 

::i 

IKW 

-i??i 

..  S7» 

IKl l.>« 

s — 

S 

1657 

LbtKI 

iss- — 

(KU 

im 

%; 

i 

\Z 

!^ 

15W 

a 

IK- — 

laifl 

iSIS- — 

Si 

SEE 

s 

im 

s 

B-:::::ES 

1«H 

m 

XX 


COMPARATIVB    SECTIONS. 


Old  «ae.     y«w  ««e. 

1616 1«80 

1646- 1681 

1647 1682 

1648-__  Rep'led 

1649 Repled 

1650-„  Rep'led 

1651 Rep'led 

1652__-  Rep'led 
1653—  Rep'led 
1664—  Rep'led 
1655-_-  Rep'led 

1666 Rep'led 

1657 Rep'led 

1658 Rep'led 

1659 Rep'led 

1660 1683 

1661 1684 

1662 1685 

1663 1686 

1664 1687 

1665 1688 

1666 1689 

1667 1690 

1668 1691 

1669 1692 

1670 1693 

1671 1694 

16r2 1695 

1673 1696 

1674 1697 

1676 1698 

1676 1699 

1677 1700 

1678 1701 

1679 1702 

1680 1708 

1681 1704 

1682 1705 

1688 1706 

1684 1707 

1685 1708 

1686 1700 

1687 1710 

1688 1711 

1689 1712 

1690 1713 

1691 1714 

1692 1715 

1603 1716 

1694 1717 

1695 1718 

1696 1719 

1697 1720 

1698 1721 

1699 1722 

1700 1723 

1701 1724 

1702 1725 

1708 1726 

1704 1727 

1705 1728 

1706 1729 

1707 -1730 

1708 1781 

1709 1732 

1710 1737 

1711 ITfe* 

1712 17;« 

1713 1740 

1714 1741 

1715 1742 

1716 1743 

1717 1744 

1718 1745 

1719 1746 

1720 1747 

1721 1748 

1722 1749 

1723 1750 

1724 1751 

1725 1752 

1726 1753 

1727 1751 

1728 1755 

1729- -1756 

1730 1757 

1731 1768 

1782 1759 

1783 1760 

1734 1761 

1785 1762 

1786 1768 

1787 1764 


Old  aM.    Ntw  tee. 

1788 1766 

1789 1766 

1740 -1767 

1741 1768 

1742 1769 

1743 1770 

1744 1771 

1745 1772 

1746 1774 

1747 1775 

1748 1777 

1749 1778 

1750 1779 

1761 1780 

1762 1781 

1763 1782 

1754 1783 

1765 1784 

1756 1785 

1767 1776 

1768 1793 

1759 1794 

1780 1795 

1761 1796 

1762 1797 

1763 1798 

1764 1799 

1785 1800 

17«6 1801 

1767 1802 

1768 1803 

1769 1804 

1770 1805 

1771 1806 

1772 1807 

1773 u— 1808 

1774 1809 

1776 1810 

1776 1811 

1777 1812 

1778 1813 

1779 1814 

1780 1816 

1781 1817 

1782 1818 

1783 1819 

1784 1820 

1785 1821 

1788 1822 

1787- -1823 

1788 1824 

1789 1825 

1790 1826 

1791 1827 

1792 182S 

1793 1829 

1794 1S30 

1795 1831 

1796 1832 

1797 1833 

1798 1834 

I  1799 18;So 

1800 1836 

i  1801 -.18;J7 

'  1802 1838 

I  1803 1839 

'  1804 1840 

I  1805 1850 

I  1806 1851 

1807 1852 

I  1808 1858 

I  1809 1859 

I  1810 1860 

;  1811 1861 

I  1812 1862 

1813 m& 

1814- -mil 

1816 1865 

1816 18(M3 

1817 -1867 

1818 1868 

1819 1869 

1820 1870 

1821 1871 

1822 1872 

1823 1873 

1824 1»74 

1825 1875 

1826 1876 

1827 1877 

1828 1878 

1829 1879 

1830 1880 


Old  «0e.    Niiw  aec. 

881 1881 

832 1882 

833 1883 

834 -1884 

835 1885 

836 1886 

837 1887 

838 1888 

889 1889 

840 1S90 

841 1891 

842 -1895 

843 1900 

844 1901 

845 1902 

846 1903 

847 1904 

848 1907 

849 1908 

850 1909 

851 1910 

852_ -1892 

853 1893 

1854 1894 

855 1913 

856 -.1914 

8i37 1915 

858 1916 

85J) 1917 

860 1918 

861 1919 

862 1920 

863 1921 

864 1922 

865 192;^ 

866 1931 

867 1932 

868 19*^ 

869 1934 

870 1935 

871 1936 

872 1937 

873 1938 

874 1939 

875 1940 

876 1941 

877 1942 

878. Omlt'd 

8791 
880/  — 

881 1959 

882 I960 

SSJ^ »96l 

884 19b-» 

8H.5 mK 

KS6 1964 

887 um 

>ii^.. umi 

m) —  1967 

SOO 196S 

891 1969 

892 1970 

mi 1971 

894 1972 

895— 1928 

896 1929 

897- imi 

898 1911 

899 1912 

900 1896 

901 1897 

902 1898 

903- 1899 

904 Rep'led 

905_--Iiep'lcd 
906-  -  Rep'led 
907- -Rep'led 

908 1973 

909 1974 

»!?}.. ....m5 

912 1976 

913 1977 

914 1978 

915 1982 

916 1983 

917 1984 

918 1985 

919 1991 

920 1992 

921 1998 

9-22 1994 

9-2:3 1995 


Old  tee 
1924-. 
1926- 
1928-. 
1927- 
1928- 
1929- 


AVtc  tme 

.-1996 
.—1997 
.-1998 
.-1999 
.-2000 
—2001 


Old  tee. 
2012- 
2018- 
2014- 
2016. 


A'etr  tfe 
-2164 
-.2165 
-2156 
'M57 


.1943 


1053. 


1930 Rep'led 

1931— Rep'led 
lfti2— Rep'led 

1933 Rep'led 

lftS4 Rep'led 

1935— Rep'led 

1936 Rep'led 

1937 Rep'led 

1938 Rep'led 

1939 Rep'led 

1940 Rep'led 

1941— Rep'led 

1942 Rep'led 

1943— Rep'led 
1944—  Rep'led 

1946 2063 

1946 2067 

1947 2068 

1948—  Rep'led 

1949—  Rep'led 

1950—  Rep'led 

1951 2069 

1952 2070 

r2071 
2072 
2073 
2074 
2075 
2076 

1954- 12077 

I  U)55 2078 

1  1956 2079 

I  1957 2083 

'  1*258 Rep'led 

I  1959—  Rep'led 
'  I960— Rep'led 
1  1961— Rep'led 
I  19(f2— Rep'led 
;  I9(i3-  Rep'led 

I  1964 2084 

19H5 2085 

I  19<W 2086 

1967. _ 2087 

196S 1914 

UKJO 2088 

1970- 2089 

1971  _■ 2000 

1972 2105 

1973 2107 

1974 2109 

1975 2110 

1976 2111 

1977 2112 

1978 2118 

1979 2119 

1980 2120 

llWl 2128 

nKS2. _2129 

1983 2l:W 

1984 2i:^4 

1985 2135 

1986 2136 

1987 2187 

19S8-„Omll'd 

1989 —2115 

1990 2116 

1991 2117 

1992 3095 

1993 --3109 

Vm 3110 

1995 3115 

1996 3150 

1997- _.3151 

1998 3068 

1999 3066 

2000 2142 

2001 2143 

20O2 2144 

2003 2145 

2004 2146 

;  2005 2147 

2006 2148 

'  2007 2149 

I  2008 2150 

'  2009 2151 

I  2010 2152 

2011 2158 


,  2016- 2158 

I  2017 2159 

I  2018 2160 

2019 2161 

2020 2162 

2021 2163 

2022 2164 

2043 2165 

2024 2166 

2025- 2167 

2026 2168 

;  2027 -2169 

2028 2170 

2029 2171 

2aS0 2172 

I  2031 2173 

I  2032 2174 

2033 2175 

2034 2176 

2035 2177 

2036- -2178 

1087 2179 

2088—^-2180 

2039 2181 

2010 2182 

2041 2183 

2042 2184 

2043- 2185 

I  2044 2186 

I  2045- 2187 

I  2016 2188 

I  2017— 2189 

2048 2190 

!  2049 2191 

I  2050— -2192 

I  20il 2193 

I  2052- 2194 

205;J 2196 

,  2054- 2197 

2055 2198 

2056 2199 

2057— Rep'led 
'  2058— Rep'led 

2059—  Rep'led 

2060—  Rep'led 
2061 Rep'led 

,  2062- .  Rep'led 

I  20(S)_ .-  Rep'led 

I  20(M...  Rep'led 

I  '2065.- Rep'led 

I  2066._Rvp'led 

,  2067— Rep'led 

2068—  Rep'led 

'  'J0t»—  Rep'led 

I  2070- -Rep'led 

'  2071.-  Rep'led 

2072  -Rep'led 

1  2073- -Rep'led 

2074—  Rep'led 

2075_-- Rep'led 

1  2076-..- lli'p'led 

2077— Rep'led 

1  '207S Rep'led 

I  2079—  Rep'led 
I  2080— Rep'led 
i  2081—  Rep'led 
,  2082— Rep'led 
I  20813—  Rep'led 
.  20S4—  Rep'led 
.  20S5—  liep'led 
'  208(L-  Rep'led 
I  -2087— Rep'led 
1  2088— Rep'led 
1  2089—  Rep'led 

2090 Rep'led 

'  2W)1 2251 

•2092 2252 

209:3 2263 

2094 2254 

2095 2255 

2096 2256 

2097 2257 

2098 2258 

2099 2259 

2100 2260 

2101 2261 

2102 2262 

2108— Rep'led 
2104 Rep'led 


Old  tee. 

2105-. 

2108- 

21(r7- 
]  2108-. 

2109-. 

21 10-. 

2111-. 
1  2112- 
I  2113- 

2114-. 
I  2115- 
'  2116-. 
I  2117_ 
'  2118- 
I  2119- 
I  2120-. 

2121- . 
I  21 22-. 

2123- 
I  2124- 
I  2125-. 

2126- 
I  2127- 
,  2128-. 
I  2129- . 
i  2130- 
I  2131- 
!  2132- 
;  2133.. 
I  2J34-. 
I  2135- 
,  2136-. 

2137- 
I  2138-. 
'  21:39- 

2140- 
I  2141.. 

2142- 

2148- 
I  2144- 

2145- 
,  2146- 
'  2147- 

2148- 

2149- 

2150- 
I  2151- 

2152- 
'  2153- 

2154- 
I  2155-. 
'  2156-. 
,  2157- 

2158- 

2159-. 
,  2HiO.. 

2HU-. 
;  2162.. 
'  216:3- 

2161- 
,  2165- 

21Wi-, 

2i(rr- 
2irvS-. 

2169. 

I  2170-. 

I  2171-. 

I  2172- 

I  2173- 

,  2174- 

I  2176- 

2176- 

I  2177- 

2178- 

2179- 

I  2180- 

'  2181- 

I  2182- 

1  21S8- 

,  2184- 

I  2185- 

;  2186- 

I  2187- 

I  2188- 

I  2180- 

I  2190- 

I  2191-. 

2192- 

2193- 

2194- 

2195.. 

2196.. 

2197-. 


Nev  tee. 

._  Rep'led 
.-  Rep'led 
.-  Rep'led 
.-  Rep'led 
-Rep'led 
..  Rep'led 
..  Rep'led 
._  Rep'led 

-  Rep'led 
-Rep'led 

.-  Rep'led 
.-  Rep'led 
_  Rep'led 

-  Rep'led 

-  Rep'led 
._  Rep'led 

-  Rep'led 
.-  Rep'led 

-  Rep'led 
.-Rep'led 
.-  Rep'led 
.L  Rep'led 
.-  Rep'led 
.-  Rep'led 
..  IWp'led 
._  Rep'led 

226:3 

2264 

'2265 

.__- 2266 

2267 

2268 

2269 

.2270 


2271 
III— £'72 

2273 

2274 

2275 

2276 

2277 

2278 

2279 

2a«) 

2281 

2282 

2283 

.——2284 

2285 

2a« 

21K7 

2288 

2289 

2290 

2291 

2292 

2293 

2294 

2295 

2296 

-  Orait'd 
.-Oinit'd 
—Omlt'd 

2297 

2298 

.-Omlt'd 

2299 

2:300 

2301 

2:302 

-Rep'led 

-  Rep'led 

-  Rep'led 
.-  Rep'led 
.-  Rep'led 
.-  Rep'led 
.-  Rep'led 

-  Rep'led 

-  Rep'led 
.—_ :«03 

2304 

._  Subat'd 
.-  Subst'd 
._  Subst'd 
.-Subst'd 

-  Subst'd 
.-Subst'd 
.-Subst'd 

2371 

2888 

2884 

2886 

2386 


Comparative  Sections. 


Of^ 


:sii2 

iSiis ?461 

2314 2452 

:e^i3 2*58 

:t}|tf 2454 

*2air 2507 

2:ilH 2506 

2»10 2509 

2rfc» iifJlO 

:»i?l ^Ji 


^ti  im -?M«> 

'^tn  --  *^-*^^^ 

-Sfi--;^ t^fnii 

^ll_:t Z- i»"« 

^ti- -^oo« 

3fJJ-i ZZ »oo8 

•-^tlS 3009 

iSi^^l 5^)99 

:i^*'^.'f 'juji-J 

IS'K?"*- 29i^ 

iS*-^:* 29S5 

*-2*^?l^ i»*> 

:.S*^*> 2987 

155-^  ' 2l>88 

:t*':?** 2J»H9 

i5:t-->** iSHM) 

^     :i:MiiO ^Ijawi 

?       --2»H.\ Z— 2992 

:©   ,   iSMg 2993 

O       '-***?5 _-i29<» 

-m-l        *-2»«^ Z-2994 


I 


^W^ _2095 

!3»**S _.2»9« 

'•-^^^MS Z— 2997 

*-53*^- 2988 


^^*?  "^  J_295« 

•^XLK- — Zomlt'd 

•^V-* _— 3018 

■^"?1"5 _._«)14 

-iS^^i.-* 1 3015 

■iS^^i** Wlfl 

^CriT, " 29*J9 

^25^'** ~     20U0 


;^^\'^^:::::"^ 


2383- 
2384.. 
2385-. 
23«tt- 
2887.. 
2388.. 
2880.. 
2890.. 
2«91_. 

I  2392.. 
2393-. 
2894.. 
2395.. 
239tf.. 
2397.. 
2398.. 
2399.. 
2400.. 
2401-. 
2402.. 
2408.. 
2404-. 

,  2405.. 

•  2406.. 
2407- 
2408.. 
24U9.. 
2410- 
2411- 
2412- 
2413- 
2414.. 
2415- 
2416- 
2417.. 
2418- 
2419- 
2420- 
2421- 
2422_. 
2422- 
2424- 
2125- 
2426- 
2427- 
2428- 
2429.. 
2430-. 
2431- 

2433- 
2434- 
2435-. 
2436.. 
2437- 
2438- 
2439- 
2440-. 
2441.. 
2442-. 
2443- 
2444- 
2445-. 
2446- 
2447.. 
2448- 
2449.. 
2450- 
JMol- 

;  2452- 
2453- 
2454- 
2456- 
2456- 
•2457- 
2458-. 
2400- 
24(J0- 
2461.. 
2462- 
2463- 
24W_. 
216.3.. 
2466.. 
2467.. 
2468- 
2469.. 
2470- 
2471.. 

t  Ji472- 
24T3-. 
2474- 
2475- 


JWv  tec  Old  tee. 


..29W 
..2965 
.-2966 
.-2967 
..2968 
.-2524 
-26'25 
.-2526 
._2o27 


2543 

2544 

2545 

2546 

2547 

2548 

2549 

.  Rep'led 
-Rep'led 
__Omit'd 
-Omit'd 


2529 

2580 

2531 

2532 

2566 

2558 

2569 

2560 

2561 

2662 

.- 2563 

.  Rep'led 

2564 

2566 

2567 

2568 

..Omit'd 
..Omit'd 
..Omit'd 
-Omit'd 

2575 

2576 

2577 

2678 

..Omit'd 

2579 

-Omit'd 
--Omit'd 
-Omit'd 
-Omit'd 
-Omit'd 
.-Omit'd 
..Omit'd 
.-Omit'd 
-Omit'd 
.-Omit'd 
..Omit'd 
.-Omit'd 
-Omit'd 
.-Omit'd 
.-Omit'd 
-Omit'd 

2580 

..Omit'd 
..Omit'd 

2581 

2582 

.-Omit'd 

2683 

2584 

.-Omit'd 

2586 

..Omit'd 

2586 

2587 

2588 

-Omit'd 
.-Omit'd 

2589 

-Omit'd 
-Omit'd 
.-Omit'd 
-Omit'd 

25:« 

2534 

2536 

2537 

25;« 

2539 

2540 

2541 


2476- 
2477— 
2478- 
2479.. 
•2480.- 
2481- 
2482- 
2488.. 
2484- 
2485- 
2486- 
2487.. 
2488-- 
2489.. 
2490- 
2491--. 
2492-- 
2493- 
2494- 
2495-. 
2496_. 
2497- 
2498... 
2499— 
2600— 
2501-- 
2502— 
2508- 
2504- 
2506- 
2506- 
2507-. 
2508- 
2509- 
2510- 
2511- 
2512- 
2513- 
2614- 
2515- 
2516- 
2517- 
2518--. 
2519- 
2520-. 
2521- 
2522... 
2623-. 
2524-. 
2526- 
2526-. 
2627-. 
2528-. 
2529-. 
2580- 
2531-. 
2532-. 
2538-. 
2534- 
2535-. 
25;36„ 
2637-. 
2538- 
2589-.. 
2540- 
2541 -. 
2542-. 
2543- 
2544- 

2545 

2546- 
2547- 
2648— 
2649- 
2650- 
2551- 
2552- 
2658-- 
2554— 
2555__ 
2566- 
2657- 
2558- 
2559- 
•2560-. 
2561- 
2562- 
2568- 
2664- 
2565- 
2666- 
2567- 
2568- 


AVtp  tte.  Old  tec. 
I  2569- 
1  2570-. 
2571- 
2572- 
2578- 
2674- 
2575- 
2676- 
2577.- 
2578- 
2579- 
2580- 
2681- 
'2582- 
2583- 
2584- 
2586- 
2586-. 
2587- 
2688- 
2589- 
2590- 
2591- 
2592- 
259:^-. 
2594- 
2505- 
2596- 
2597- 
2598- 
2599- 
2600- 
2601- 
2002- 
2608- 
2604- 
2805- 
2606-. 
2607- 
2608- 
2609- 
2610- 
2611- 
2612- 
2613-. 
2614- 
2816-. 
2616- 
2617- 
2618- 
2619- 
2620- 
2621- 
2622- 
2628- 
2624- 
2825- 
2626- 
2627- 
2628- 
2629- 
2680- 
2631-. 
2632_- 
26;J3- 
2634_- 
2636- 
2636- 
2637- 
2688- 
2639- 
2640- 
2641- 
2642- 
2643- 
2644- 
2645- 
2646-. 
2647- 
2618- 
2649- 
2650- 
2651- 
2652- 
2653- 
2654.. 
20.55- 
2656- 
2657-. 
2858- 
2659.. 
2660.. 
2661 -. 


-Rep'led 
.  Rep'led 
.  Rep'led 

2550 

2651 

2552 

2553 

2554 

2555 

2536 

2663 

2664 

2665 

2666 

2667 

2668 

2669 

arro 

2671 

2672 

2678 

2674 

2676 

.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.Rep'led 
.Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Repl'ed 
.  Rep'led 
-Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 

2833 

2834 

2835 

2886 

2837 

.- 2838 

2889 

2840 

2841 

2842 

2848 

2844 

2846 

2846 

2847 

2848 

2849 

2«J0 

2861 

2852 

2853 

2854 

2856 

2856 

2857 

2858 

2859 

.  Sabst'd 
.  Rep'led 
.Rep'led 
.Rep'led 


AVfc  tf.c. 

.  Rep'led 
.  Rep'led 
.  liep'led 

-  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rsp'led 

-  Rep'led 

-  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 

-  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 

-  Rep'led 

-  Rep'led 

-  Rep'led 
.  Rep'led 
.Rep'led 

-  Rep'led 

-  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 

-  Rep'led 
.  Rep'led 
-Rep'led  i 
.  Rep'led 

-  Rep'led 

-  Rep'led 
.  Rep'led 

-  Rep'led 

-  Rep'led 

-  Rep'led 
.  Rep'led 
.  Rep'led 
-Rep'led 

-  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
-Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 

-  Rep'led 

-  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 

-  Rep'led 

-  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 

-  Rep'led 
.  Rep'led 
_  Rep'led 
.  Rep'led 

-  Rep'led 

-  Rep'led 

-  Rep'led 

-  Rep'led 

-  Rep'led 

-  Rep'led 

-  Rep'led 
_  Rep'led 

3510 

8511 

8512 

3513 

3614 

3515 

3516 

3517 

8518 

3520 


Old  tee. 

2662-.. 

2863-. 

2664... 

2(«J5-. 

2666... 

2667... 

2668— 

2669... 

2670... 

2671- 

2672- 

2673— 

2674-. 

2675— 

2676-.. 

2677... 

2678... 

2679... 

26«0— 

2681— 

2682-. 

2683— 

2684-. 

2685— 

2686-. 

2687— 

2688-. 

2689— 

2690-. 

2691-. 

2692... 

2693-. 

2694— 

2696- 

2696— 

2697-. 

26iW— , 

2699— 

2700— 

2701— 

2702-. 

270:^-. 

2704-_. 

2705— 

2706— 

2707-. 

2708-. 

2709— 

2710- 

2711-. 

2712—. 

2713— 

2714—. 

2715__. 

2716-. 

2717— 

2718— 

2719- . 

2720-. 

2721__. 

2722-. 

27-23— 

2724-. 

2725- 

2726- 

2727—. 

2728— 

2729— 

2730— 

2731— 

2782— 

2783— 

2734-. 

27-35-. 

2736— 

2737- 

2738... 

2739-. 

2740-. 

2741- 

2742— 

2748— 

2744—. 

2745- 

2746-. 

2747-. 

2748.-. 

2749... 

2750- 

2751— 

2752—. 

2758- 

2764—. 


XXI 


New  tec. 

8621 

8522 

8528 

8524 

8525 

8526 

8527 

.-Omit'd 

.. 8628 

-Rep'led 
Rep'led 
.  Rep'led 
-Omit'd 
-Omit'd 
..Omit'd 

8530 

3531 

8582 

8533 

8534 

8535 

3686 

8537 

3588 

8639 

..Omit'd 
-Omit'd 
.Omit'd 

3540 

Rep'led 
Rep'led 

3470 

3471 

8472 

8473 

8474 

8475 

.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
.  Rep'led 
..Omit'd 
..Omit'd 
-Omit'd 
-Omit'd 
-Omit'd 
-Omit'd 
-Omit'd 
-Omit'd 

8664 

8565 

Rep'led 
Rep'led 
Rep'led 
Rep'led 
Rep'led 
liep'led 
Rep'led 
liep'led 
Rep'led 
Rep'led 
Rep'led 
Rep'led 
Rep'led 
Rep'led 

3087 

Rep'led 

8038 

3039 

3041 

8042 

.  Rep'led 
.  Rep'led 
.  Rep'led 

3043 

8044 

3046 

JJ046 

8047 

3048 

8049 

8050 

3051 

3052 

, 305:^ 

30>4 

8055 

.—-8056 

3057 

Rep'led 
Rep'led 


Comparative  Sections. 


Rep'lMl 
Rep'led 


j:   r^ 

MW 

— ^ 

SS~ 

Comparative  Sbctioni. 


XXlll 


0U»«9. 


Seue  »*e.\(Hd  tee. 


New  tec. 


3313 5200 

8314 5201 

3315 5302 

3316 5208 

3317 52M 

3318 S20n 

3319 5206 

8330 5208 

3:r2l 6309 

3;m ^5210 

3333 5211 

3324 5212 

•3:«5 5213 

3328 6214 

3327 5215 

3328 Rep'led 

8329...  Rep'led 
3330— Rep'led 
3331— Rep'led 
3332-.  _  Rep'led 
3333—  Rep'led 

8334 Rep'led 

3335 Rep'led 

3336—  Rep'led 

8337 Rep'led 

3:«J Rep'led 

»e0— Rep'led 

3340 Rep'led 

3341 Rep'led 

8342 Rep'led 

3348 Rep'led 

3«4 Rep'led 

3346 Rep'led 

3346__-  Rep'led 
3347—  Rep'led 
8348_._  Rep'led 

8349 Omit'd 

3350 4268 

3351 4280 

3352 4270 

3353 4271 

3354 4272 

3355 4273 

3356 4274 

3357 4276 

8358 4276 

3350 Rep'led 

3360 Rep'led 

3361 4277 

3362 4278 

8363 4279 

8364 4280 

3365 4:502 

3366 43055 

3367 4304 

3368 4305 

3369 4306 

3370 4307 

3371 4308 

83r2 4300 

3373 4310 

8374 4250 

3375 4260 

8376 4281 

33T7 4262 

8878 4263 

837W 4264 

3380 4265 

3881 4266 

3382 4267 

3883 4206 

3884 4206 

3385 4207 

3886 4208 

8387 4209 

3388 4210 

3389 4211 

3300 4212 

3391 4218 

3392 4214 

3;»3 4215 

3394 4216 

8385 4217 

3896 4218 

3397 4219 

3388 4220 

3399 4221 

3400 4222 

3401 4223 

3402 4224 

3408 4225 

8404 4226 

3405 4227 


3406 4228 

3407 4-229 

3408 4230 

3409 4231 

3410 4232 

3411 4233 

3412 4234 

8413 4235 

3414 4236 

3416 4237 

i  3416 4238 

3417 4230 

.  3418 4240 

3419 4341 

I  8420 4212 

.  3421 4198 

3422 4199 

.  3423 4360 

3424 4861 

i  3125 4.«r2 

3426 4363 

3427 4364 

3438 4365 

.  3429 4366 

3430 4367 

,  3431 4368 

34;e 4369 

3433 4370 

3434 4371 

3435 4872 

3436 4373 

3437 4374 

3438 .4375 

3439 4376 

3440 4377 

3441 4378 

3442 4379 

3443 4380 

3444 4881 

3445 43:54 

3446 4335 

3447 4336 

,  3448 4337 

3449 4338 

I  8450 4339 

:  3451 _4340 

3452 4341 

,  3453 4342 

3454 4343 

3455 4344 

3466 4345 

3467 __4346 

i  3468 4347 

I  3450 __4348 

3460 4349 

3461 4350 

3462 4351 

3-463 4352 

3464 4353 

3465 4354 

3406 4355 

3467 4356 

3468 4357  i 

3469 4358 

:«70 4359 

3471 2839 

:  3472 2640 

I  3478 2641 

3474 2642 

,  3475 2643  I 

,  3476 2644  I 

3477 2646 

8478 2646 

3479 2647 

3480 2648 

3481 2649  i 

3482___  Rep'led 

!3483__.  Rep'led 

3184_._  Rep'led 

8485___  Rep'led 

8t86.__  Rep'led 

I  3487___  Rep'led 

3488-_.  Rep'led 

I  3489„_  Rep'led  ' 

3490_„  Rep'led 

3491—  Rep'led 

I  3492._.  Rep'led 

I  3498.-_  Rep'led 

3494„_  Rep'led  i 
.3495— Rep'led  ' 
3496-_.  Rep'led 

3497 Rep'led 

3498„.  Rep'led  . 


Old  tte. 

New  tec 

8499._ 

.  Rep'led 

3600- 

.  Rep'led 

3501— 

.  Rep'led 

&502-. 

.  Rep'led 

,  3508-_. 

.  Rep'led 

3504__. 

.  Rep'led 

3505._. 

.  Rep'led 

8606-. 

2464 

.'5307... 

24(55 

3508... 

2466 

3509... 

5745 

3510-. 

5746 

;5511.-. 

5747 

8612... 

5748 

3513... 

5749 

3514... 

5750 

:5515-.. 

5751 

;i5i6-« 

57.52 

,S517-.. 

57.53 

&518-. 

5754 

3519... 

5755 

3520... 

5750 

.3521--. 

6757 

3522... 

5758 

:5523„. 

57.59 

.3524... 

5760 

3525-.. 

5761 

3528... 

(1968 
—  t  352(1 

3527... 

11M5 

3528-.. 

1946 

3529-.. 

1947 

35:»... 

1948 

:V):51_.. 

1940 

;«52-.. 

19.50 

3533--. 

1951 

3534... 

ia52 

.S535_.. 

1953 

35:56... 

UW 

.3587-_. 

3906 

3538... 

SJK)7 

SSiO-.. 

3908 

3540... 

8909 

3.>41_.. 

3910 

3>42... 

8011 

3543-.. 

8918 

3>44._ 

3919 

3545-.. 

3914 

3546... 

3916 

;5547__. 

3916 

8648__. 

.3917 

3549._. 

3610 

86.50-_. 

3(U1 

3551 

3613 

3552-.. 

3(514 

3553— 

.3615 

3554-.. 

3616 

35.55-. 

8617 

&556„. 

8618 

3557-. 

3619 

35.58 

3620 

3658-. 

3621 

a560-. 

3622  ! 

a561._ 

3623 

3562... 

8624  : 

3568... 

3706 

35(54 

8707 

3565... 

3708 

3566_.. 

3709 

3567... 

—    .8710 

8568__. 

8711 

8660 

8712  1 

3570— 

3713 

3571. 

8714  1 

3572 

3715 

3578... 

3716 

3674-.- 

3717  1 

3576 

3718 

3576 

3719 

35T7— 

8720  i 

8678— 

3722  . 

3679— 

3723 

3580.-_ 

3724 

3581... 

8725 

3582 

37:54 

35K3— 

8735 

3584— 

37:56 

3585.- 

37:57 

3686... 

37.38 

35K7__- 

4595  , 

3588.-- 

4.506 

3589-. 

4597 

3690— 

4508  , 

Old  tec.  New  tec. 

I  8581 4589 

3502- Omit'd 

3583 4600 

3504 4001 

:5r]0.5— Rep'led 
3396—  Repl'ed 
3507—  Rep'led 
3598— Rep'led 
:i5e9_._  Rep'led 
:5600—  Rep'led 

3601 Rep'led 

3602—  Rep'led 

;5eo:5 Rep'led 

.3604—  Rep'led 

iHm Rep'led 

:5(506—  Rep'led 
.3607— Rep'led 
:5(j08-_  Rep'led 
:5609—  Rep'led 
:5610—  Rep'led 
3611—  Rep'led 
:5«12—  Rep'led 
3613—  Kep'led 

:5614 Rep'led 

:5615._- Rep'led 

3616 Rep'led 

3617 Kep'led 

3618—  Rep'led 

m\9 Rep'led 

3620—  Rep'led 
.3621—  Rep'led 

3622 Rep'led 

:5623 Rep'led 

:5624—  Rep'led 
:5t)'2.5—  Rep'led 
3626—  Rep'led 
.3(527—  Rep'led 

:5628 Rep'led 

3629 4766 

3630 4767 

36:51 Rep'led 

.3632 Rep'led 

36:5:5 Rep'led 

3634 Rep'led 

3635 Rep'led 

:56;56—  Rep'led 

3(557 Rep'led 

;56:J8-- Rep'led 
36:59— Rep'led 

:5640 Rep'led 

:5641 Rep'led 

:5(W2 3865 

:564:5 :5866 

mm :5867 

:5645 3S68 

:5(M6 :5S(59 

3647 3870  i 

3648 :5871  I 

3649 3872  | 

3650 3873  , 

:5651 3874  ! 

3652 :5875 

3653 :5876 

3654 3877 

■3655 8878 

:5656 8879 

:5657 3880 

.3658 8815 

3650 3816 

3(J60 8817 

3661 3818 

3662 8819 

3663 :5820 

3664 8821 

3665 8822 

8666 3823 

3667 :5S24  ' 

3668 8825  ] 

3669 .5640 

.3670 5641 

3671 5(M2 

3(r72 6643 

3673 5644 

8(;74 5645 

.3675 5646 

:5676 .5(547 

3677 5648 

3678 5^549 

3679 6(5.50 

8680 5(V51  i 

3681 .5652  ■ 

3682— -Omit'd 
3683 5678 


Old  tee.  New  tec 

3684 5674 

3685 5(f75 

3686 -5676 

3687—  Rep'led 

3688—  Rep'led 

3689 Rep'led 

8690 5706  1 

3691 6707 

3692 6708 

3693 6708 

8684 6710 

I  3695 6711 

I  8696 5712 

I  8697 5713  1 

I  3698 5714 

I  3089 6715 

8700 5716 

1  .3701 5717 

1  3702 6718 

3703 5719 

I  8704 6720 

I  3705 5721 

,  8706 6722 

3707 3887 

8708 3888 

,  3709 3889 

I  8710 8890 

3711 3891 

3712 3882 

I  3713 8893 

3714 8894 

'  3716 3895 

!  3716 3896 

I  3717 3897 

'  3718 3898 

3719 -3899 

:5720 8900 

:5721 8901 

3722 8902 

3723 3908 

8724 3904 

6725 8905 

3726 8883 

8727 &S84 

3728 3885 

3729 3886 

:5730 3826 

8731 .3827 

3732 3828 

873:5— Subst'd 

3734 Subst'd 

8735 Subst'd 

3736.-  Subst'd 
3737— -Subst'd 
:5738___  Subst'd 
3739— Subst'd  ' 

3740 Subst'd 

3741—  Subst'd 

3742 Subst'd 

OT43—  Subst'd 
3744— Subst'd 
3745—  Subst'd 

8746 Subst'd 

3747— Subst'd 

3748 Subst'd 

3749—  Subst'd 

8760 Subst'd 

3751 Subst'd 

8762 Subst'd 

.3768 Subst'd 

8754 Subst'd 

3756 Subst'd 

3756 Subst'd 

8767 Subst'd 

3758 Subst'd 

8758 Subst'd  ' 

3760 Subst'd 

3761 Subst'd 

3762 Subst'd 

3763— Subst'd  I 

87« Subst'd 

8765 Subst'd 

3766—  Subst'd 

3767 Subst'd 

3768 Subst'd 

3769 Subst'd  I 

3770— Subst'd  I 
3771 -.Subst'd  I 

3772 Subst'd 

3773 Subst'd 

3774— Subst'd 
8775— Subst'd 
3776 Subst'd  i 


Old  tee.  New  tec. 

8777 Subst'd 

3778 Subst'd 

3779 Subst'd 

8780—  Subst'd 

8781 Subst'd 

3782 Subst'd 

8788- -Subst'd 

8784 Subst'd 

3785— Subst'd 

8786 Subst'd 

8787 Subst'd 

3788 3885 

8788 8886 

8790 8887 

8781 8888 

8792 -_-3988 

8783 8840 

3784 8841 

3786.... —8842 

3796 3943 

37W 3944 

3798 8945 

8799 ,8946 

3800 3947 

8801 8848 

3802 8848 

8808 3860 

8804 3851 

8805 8852 

3806 3858 

3807 8854 

8808 3855 

3808 8856 

8810 8857 

3811 8868 

3812...— 3ft58 

3813 8860 

8814 8861 

3816 8862 

.3816 3868 

:5817-.^ 3864 

8818 3866 

8818..._..-_8866 

3820 3867 

3821 8868 

8822 8968 

3823 3870 

8824 3871 

.3825 3872 

:5826 8878 

8827—  Rep'led 

8828—  Rep'led 

3829 3974 

3830—  Rep'led 

3831 Rep'led 

.38:52— Rep'led 

3838 Rep'led 

3834—  Rep'led 

8835 Rep'led 

8836 Rep'led 

3837 6686 

38:58 6687 

3839 5688 

8840 6688 

8841 4682 

3842 4688 

3843 4634 

3844 4122 

3845 4128 

3846 4124 

3847 4125 

3848..-.._.4888 

3848 4384 

8850 4886 

8851 4386 

3862 4887 

3868 4S88 

8854 4388 

.3855 4400 

3856 4401 

3857 4402 

3868 8662 

3858 ^^..8653 

3860 8654 

3861 8655 

3862  -  Rep'led 

8863 Rep'led 

8864—  Rep'led 
886.5-- Rep'led 

:5866 Rep'led 

3867—  Rep'led 

3868 Rep'led 

3868 Rep'led 


XXIV 


Comparative  Sections. 


(Hd  ««e. 

New  «ae. 

Old  ««e. 

Netp  «ee 

8870—. 

8656 

8981-. 

4027 

3871-. 

3657 

8982-. 

4028 

8872... 

8658 

3983... 

4029 

8878- 

„_ Htm 

3934-. 

4030 

8874- 

8660 

3935-. 

4031 

3870- 

.3661 

3936-. 

..Omlt'd 

aS76- 

3862 

3937—. 

4032 

8877— 

— 8663 

;«38-. 

403;^ 

3878- 

8664 

8939-. 

4084 

3879__ 

3605 

3940-. 

4QRb 

3880-. 

3666 

3941—. 

40:i6 

3881.. 

8667 

3942-. 

4087 

3882-. 

8668 

3943-. 

2653 

&S8ii_. 

8069 

8944__. 

2654 

3884.. 

.8^70 

3W5-. 

2655 

8885.. 

8ff71 

8946-. 

26.56 

388«- 

Sffn 

3947-. 

26.57 

8887— 

8673 

8948— 

2658 

3888.- 

3674 

8949-. 

26.59 

8889.. 

:S675 

3950— 

20*J0 

881)0-. 

3676 

:«.)1.„ 

2661 

38»1„ 

3677 

3952-. 

2662 

a8»2-_ 

jmi 

8953— 

24a» 

3898— 

8992 

3a>J._. 

2429 

:«94— 

899:1 

3jrw... 

24;i0 

di^h.. 

-Omlt'd 

39.>6__. 

2481 

8890 

8994 

8995 

3JJ57— . 

2432 

:«97-_ 

3958-. 

24:« 

:t898- 

3996 

'  ;i959— 

2434 

;«99_. 

JJ997 

3960— 

24:« 

3900- 

3J)98 

8961 ... 

24:16 

3901 -_ 

3999 

3962... 

2437 

:»K)2 

4000 

3963— 
8964  .. 

2438 

3908 

4001 

4002 

24;w 

3904.. 

:J965__. 

2440 

3905 

4003 

4004 

3966 

—      2441 

320(L_. 

;:J967__. 

2442 

3907-. 

4005 

:^968„. 

3ti83 

3908- 

4006 

3969-. 

:^<iS4 

;5909._. 

4007 

:^970-. 

:H)8.5 

:«io„ 

4008 

3971-. 

:J6S6 

3911-. 

.4009 

3972__. 

31)87 

3012__. 

4010 

3973—. 

5J6S8 

3913— 

4011 

:»74-. 

.8689 

3914-. 

4012 

8975— 

3690 

8915— 

4013 

3976-. 

86'>I 

8916-. 

4014 

:1977-. 

3602 

3917—. 

4015 

3978__. 

8698 

;«)18-. 

4016 

3979— 

:1694 

«)19-. 

-4017 

39S0._. 

.8695 

3920-. 

4018 

:1981„. 

mm 

SJWl 

.4019 

4020 

:VHi 

:i697 

3i)22„. 

iHHi... 

:^698 

892:1.  _ 

.  Rep'led 

:«)84__. 

.3699 

392i__ 

.  Rep'led 

:i9S.5-. 

8700 

:W25„. 

4021 

39S6— 

3701 

;»26-. 

4022 

:fl)87— 

:^702 

3927... 

.—4023 

:;J988— 

3703 

J«28._. 

4024 

:1989-- 

tUOi 

;i929-. 

4025 

3990— 

.8705 

39:»„. 

402(i 

3991-_. 

-Omit'd 

Old  Me.  Nev  tee. 

8092— -Omlt'd 

3993- Omit'd 

3994— -Omit'd 

8995- Omit'd 

.8996- Omit'd 

:{997--Omit'd 

3998 8912 

;1999 3918 

4000 2460 

4001 2461 

4002 Rep'led 

4008 Rep'led 

40O4 Rep'led 

4005 Rep'led 

4006 Rep'led 

4007 Rep'led 

4008—  Rep'led 

i  4009 Rep'led 

4010— Rep'led 
4011— Rep'led 

4012—  Rep'led 

4013—  Rep'led 

4014—  Rep'led 

4015 Rep'led 

4016 Rep'led 

4017— Rep'led 
4018— Rep'led 

4019—  Rep'led 

4020—  Rep'led 
4021— Rep'led 
4022— Rep'led 
402:1—  Rep'led 
4024—  Rep'led 
4i>2.5— Rep'led 

4026 5122 

4027 .51-^1 

4028 5124 

4029 5125 

4030 -5126 

4081 5127 

4012- Omit'd 

40:« 5128 

4034 5129 

40515 .5180 

40:^6 5131 

4037 -.5132 

4018 5188 

4039 51:^4 

4040 5i;l5 

4041 -5186 

4042 -5137 

4043 51.38 

4044 5K^9 

4045 —5140 

4046 —5141 

4047 .5142 

4048 514il 

!  4049 .5144 

'  4050 5782 

I  4051 .5783 

!  4052 5764 


Old  tee. 

New  MW.lOld  *te. 

A'eiB  tec 

Old  tec. 

Nett  tee 

405S-. 

5765    4 

U14-.. 

4960 

4175-. 

4768 

4054-. 

5766    ^ 

U15-. 

4961 

4176— 

4764 

4055-. 

.57ff7     i 

[116... 

4962 

4177... 

4785 

4056... 

5768     4 

U17-. 

496:1 

4178-. 

...      2736 

4057— 

..Omit'd  1  4 

HH— 

49<J4 

4179.-. 

27.37 

4058— 

:1838    ^ 

1119— 

4987 

4180— 

273S 

4059... 

3:i*19    i 

1120— 

49:i8 

4181  — 

27:«> 

4060 

8.140  '  . 

4822  '  . 

4782  1  ' 

1121-. 
1 122.-. 
112:1... 

4939 

4910 

4941 

4182 

2740 

i  4061... 

418:1-.. 

-2741 

4062-. 

4184-„ 

2742 

4063-. 

4788  ,  ' 

U24... 

4942 

418.5... 

2743 

4064... 

4784     ' 

1125... 

4943 

4186-. 

2744 

4085... 

4785  1  ■ 

U26— 

4944 

4187— 

2745 

4066— 

4786     i 

1127... 

4915 

4188— 

-2746 

4067-. 

4787  1  • 

1128... 

4W6 

4189-. 

2747 

4068... 

4788  i  . 

U29-. 

4917 

4  UK)-. 

2748 

4069-. 

4789     - 

H:iO-.. 

4948 

4191... 

2749 

4070... 

4790  1  - 

4791  ,  . 

4792  '  ^ 

1181... 

.4919 

4192— 
4U);i— 
4194... 

4(iOi) 

4071... 
4072-. 

»1;12— . 

49.50 

4610 

n3;i... 

4774 

4611 

4071... 

4798  ,  • 

iVM... 

4775 

4195— 

4612 

4074... 

4794  '  • 

n;i5„. 

4776 

4196- 

4613 

1  4075 

4M'S  !  ■ 

Ii:i6-. 

4<  i7 

4197-. 

4614 

4076-. 

4967  1  . 

n:i7-. 

4778 

4198.. 

4615 

4077— 

4«)S  1  ■ 

11.88... 

4779 

41J«)_.. 

4616 

4078... 

4969     - 

4139.-. 

4780 

4200.  -. 

-  Rep'led 

4079... 

4970  1  • 

1140— 

4849 

4201... 

4<J02 

4080— 

4843  1  • 

1141-. 

4.^50 

-  4202... 

4<»1 

'  4(^1... 

482:1  1  - 

1142... 

1851 

420:1... 

4604 

4082— 

4824     . 

114:1... 

4.879 

4204-.. 

4005 

1  40s:^... 

4825  '  - 

1144  — 

4S.80 

4205... 

4606 

4aS4— 

4826  :  • 

11*5... 

4881 

4206... 

4607 

4as.5— 

4827  ,  . 

1146... 

4882 

4207... 

4<«8 

4086-. 

4.8:11  ,  - 

H47— 

488.8 

4208-.. 

49-25) 

4(W7... 

4.8:18  1  . 

1148._. 

48-51 

1209-. 

49:10 

4088... 

4S:14  1  • 

1149-. 

2676 

4210... 

4931 

4089... 

48:15    . 

ll.'iO— 

2<)77 

1211--. 

49:12 

4090... 

4K16     , 

1151-. 

2<>78 

421 2-. 

49:1:1 

1  «I091.. 

48.87  1  - 

4s:is  i  - 

11.52  _ 

2<)79 

42l:l_-. 
4214... 

.    49:14 

4092__. 

iir%i__. 

2»i80 

4617 

40JW... 

4S:i9  '  1 

n^„. 

2«v8I 

4215... 

4618 

4094... 
40ft5._. 

4840  !  ^ 

4841  i  , 

1155,-. 

2*582 

4216— 
4217... 

4619 

n.56.-. 

268:1 

4620 

40(Mi_.. 

4842  t  -3 

11.57— 

2»>81 

4218... 

4821 

40i)7— 

4844  1  4 

4845  1  4 

1158  -. 

_     26n5 

4219... 
4220— 

...      4622 

4098-.. 

11*59... 

268*1 

:1920 

4099... 

4847  1  i 

H60-. 

4748  1  4221— 

519-21 

4100... 

4848  '  4 

H61... 

4749 

4222-.. 

:1922 

4101 -. 
4102 

4S21  1  4 

4815  1  4 

1162 

4750 

4"231-.. 
4224-.. 
4-225—. 

Hi>23 

ll»>3-.. 
1164— 

4751 

47.52 

-  .8Jr24 

410:l__. 

4828  1  4 

:n)-25 

4101  — 

4829     4 

ll(V5__. 

47.58 

4226... 

.8926 

4105— 

4951     4 

lUKJ— 

.57.51 

4227... 

4012 

410(J— 

4952     -3 

1167—. 

47.5.5 

4228--. 

4048 

4107-.. 

4iK);l  1  4 

1168... 

47.56 

4229__. 

..Omit'd 

4108... 

4^54     4 

1169.-. 

1757 

42:10-. 

..Omit'd 

4109... 

49.55     4 

1170— 

47.58  1  42511-. 

..Omit'd 

41 10-. 

4956  '  4 

H71  — 

475t) 

4212... 

..Omit'd 

4111... 

4957  1  4 

1172.-. 

4760 

4*2:1:1-. 

-Omit'd 

4112... 

4^58     ^ 

U73— 

4761 

4-2:11-. 

4044 

4113... 

4959     4 

1174-. 

4762 

42;i.5_.. 

4768 

DECLAEATION  OP  INDEPENDENCE. 


JULY  4,  1776. 

THE  UNANIMOUS  DECLARATION  OF  THE  THIRTEEN  UNITED 
STATES  OF  AMERICA  IN  CONGRESS  ASSEMBLED. 


When,  in  the  course  of  human  events,  it  becomes  necessary  for  one 
people  to  dissolve  the  political  bands  which  have  connected  them  with 
another,  and  to  assume,  among  the  powers  of  the  earth,  the  separate  and 
equal;  that  they  are  endowed  by  their  Creator  with  certain  unalienable 
them,  a  decent  respect  to  the  opinions  of  mankind  requires  that  they  should 
declare  the  causes  which  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident:  that  all  men  are  created 
equal;  that  they  are  endowed  by  their  Creator  with  certain  unalienable 
rights;  that  among  these  are  life,  liberty,  and  the  pursuit  of  happiness; 
that,  to  secure  these  rights,  governments  are  instituted  among  men,  de- 
riving their  just  powers  from  the  consent  of  the  governed;  that,  when- 
ever any  form  of  government  becomes  destructive  of  these  ends,  it  is  the 
right  of  the  people  to  alter  or  to  abolish  it,  and  to  institute  new  govern- 
ment, laying  its  foundation  on  such  principles,  and  organizing  its  powers 
in  such  form,  as  to  them  shall  seem  most  likely  to  effect  their  safety  and 
happiness.  Prudence,  indeed,  will  dictate  that  governments  long  established 
should  not  be  changed  for  light  and  transient  causes;  and,  accordingly, 
all  experience  hath  shown  that  mankind  are  more  disposed  to  suffer,  while 
evils  are  sufferable,  than  to  right  themselves  by  abolishing  the  forms  to 
which  they  are  accustomed.  But  when  a  long  train  of  abuses  and  usurpa- 
tions, pursuing  invariably  the  same  object,  evinces  a  design  to  reduce  them 
under  absolute  despotism,  it  is  their  right,  it  is  their  duty,  to  throw  off 
such  government,  and  to  provide  new  guards  for  their  future  security. 
Such  has  been  the  patient  sufferance  of  these  colonies;  and  such  is  now 
the  necessity  which  constrains  them  to  alter  their  former  systems  of 
government.  The  history  of  the  present  king  of  Great  Britain  is  a  his- 
tory of  repeated  injuries  and  usurpations,  all  having  in  direct  object  the 
establishment  of  an  absolute  tyranny  over  these  states.  To  prove  this, 
let  facts  be  submitted  to  a  candid  world. 
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He  has  refused  his  assent  to  laws  the  most  wholesome  and  necessary 
for  the  public  good. 

He  has  forbidden  his  governors  to  pass  laws  of  immediate  and  press- 
ing importance,  unless  suspended  in  their  operation,  till  his  assent  should 
be  obtained;  and,  when  so  suspended,  he  has  utterly  neglected  to  attend 
to  them. 

He  has  refused  to  pass  other  laws  for  the  accommodation  of  large 
districts  of  people,  unless  those  people  would  relinquish  the  right  of  rep- 
resentation in  the  legislature, — ^a  right  inestimable  to  them,  and  formidable 
to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncom- 
fortable, and  distant  from  the  depository  of  their  public  records,  for  the 
sole  purpose  of  fatiguing  them  into  compliance  with  his  measures. 

He  has  dissolved  representative  houses  repeatedly  for  opposing,  with 
manly  firmness,  his  invasions  on  the  rights  of  the  people. 

He  has  refused,  for  a  long  time  after  such  dissolutions,  to  cause 
others  to  be  elected;  whereby  the  legislative  powers,  incapable  of  annihila- 
tion, have  returned  to  the  people  at  large  for  their  exercise;  the  state 
remaining,  in  the  mean  time,  exposed  to  all  the  dangers  of  invasion  from 
without,  and  convulsions  within. 

He  has  endeavored  to  prevent  the  population  of  these  states;  for 
that  purpose  obstructing  the  laws  for  naturalization  of  foreigners,  refusing 
to  pass  others  to  encourage  their  migration  hither,  and  raising  the  condi- 
tions of  new  appropriations  of  lands. 

He  has  obstructed  the  administration  of  justice,  by  refusing  his  assent 
to  laws  for  establishing  judiciary  powers. 

He  has  made  judges  dependent  on  his  will  alone  for  the  tenure  of 
their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent  hither  swarms  of 
officers  to  harass  our  people,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  standing  armies,  without 
the  consent  of  our  legislature. 

He  has  eflEected  to  render  the  military  independent  of  and  superior 
to  the  civil  power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign 
to  our  constitution,  and  unacknowledged  by  our  laws;  giving  his  assent 
to  their  acts  of  pretended  legislation:  — 

For  quartering  large  bodies  of  armed  troops  among  us: 

For  protecting  them,  by  a  mock  trial,  from  punishment  for  any  mur- 
ders which  they  should  commit  on  the  inhabitants  of  these  states: 

For  cutting  ofiE  our  trade  with  all  parts  of  the  world : 

For  imposing  taxes  on  us  without  our  consent: 

For  depriving  us,  in  many  cases,  of  the  benefits  of  trial  by  jury: 

For  transporting  us  beyond  seas  to  be  tried  for  pretended  offenses: 

For  abolishing  the  free  system  of  English  laws  in  a  neighboring  prov- 
ince, establishing  therein  an  arbitrary  government,  and  enlarging  its  bound- 
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aries,  so  as  to  render  it  at  once  an  example  and  fit  instrument  for  intro- 
ducing the  same  absolute  rule  into  these  colonies: 

For  taking  away  our  charters,  abolishing  our  most  valuable  laws,  and 
altering,  fundamentally,  the  forms  of  our  government: 

For  suspending  our  own  legislature,  and  declaring  themselves  invested 
with  power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  government  here,  by  declaring  us  out  of  his  pro- 
tection, and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts,  burnt  our  towns,  and 
destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign  mercenaries 
to  complete  the  works  of  death,  desolation,  and  tyranny,  already  begun, 
with  circumstances  of  cruelty  and  perfidy  scarcely  paralleled  in  the  most 
barbarous  ages,  and  totally  unworthy  the  head  of  a  civilized  nation. 

He  has  constrained  our  fellow-citizens,  taken  captive  on  the  high  seas, 
to  bear  arms  against  their  country,  to  become  the  executioners  of  their 
friends  and  brethren,  or  to  fall  themselves  by  their  hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  endeavored 
to  bring,  on  the  inhabitants  of  our  frontiers,  the  merciless  Indian  savages, 
whose  known  rule  of  warfare  is  an  undistinguished  destruction  of  all  ages, 
sexes,  and  conditions. 

In  every  stage  of  these  oppressions,  we  have  petitioned  for  redress  in 
the  most  humble  terms.  Our  repeated  petitions  have  been  answered  only 
by  repeated  injury.  A  prince,  whose  character  is  thus  marked  by  every 
act  wliich  may  define  a  tyrant,  is  unfit  to  be  the  ruler  of  a  free  people. 

Nor  have  we  been  wanting  in  attention  to  our  British  brethren.  We 
have  warned  them,  from  time  to  time,  of  attempts,  by  their  legislature, 
to  extend  an  unwarrantable  jurisdiction  over  us.  We  have  reminded  them 
of  the  circumstances  of  our  emigration  and  settlement  here.  We  have 
appealed  to  their  native  justice  and  magnanimity,  and  we  have  conjured 
them,  by  the  ties  of  our  common  kindred,  to  disavow  these  usurpations, 
which  would  inevitably  interrupt  our  connections  and  correspondence. 
Tliey,  too,  have  been  deaf  to  the  voice  of  justice  and  of  consanguinity.  We 
must,  therefore,  acquiesce  in  the  necessity  which  denounces  our  separation, 
and  hold  them,  as  we  hold  the  rest  of  mankind,  enemies  in  war;  in  peace, 
friends. 

We,  therefore,  the  representatives  of  the  United  States  of  America, 
in  general  congress  assembled,  appealing  to  the  Supreme  Judge  of  the 
world  for  the  rectitude  of  our  intentions,  do,  in  the  name  and  by  authority 
of  the  good  people  of  these  colonies,  solemnly  publish  and  declare  that  these 
united  colonies  are,  and  of  right  ought  to  be,  free  and  independent  states; 
that  they  are  absolved  from  aU  allegiance  to  the  British  crown,  and  that 
all  political  connection  between  them  and  the  state  of  Great  Britain  is, 
and  ought  to  be,  totally  dissolved ;  and  that,  as  free  and  independent  states, 
they  have  full  power  to  levy  war,  conclude  peace,  contract  alliances,  estab- 
Ush  commerce,  and  to  do  all  other  acts  and  things  which  independent  states 


Declaration  of  Independence. 


may  of  right  do.  And  for  the  support  of  this  declaration,  with  a  firm 
reliance  on  the  protection  of  Divine  Providence,  we  mutually  pledge  to  each 
other  our  lives,  our  fortunes,  and  our  sacred  honor. 


JOHN  HANCOCK. 


ISew  Hampshire, 

JOSIAH  BARTLETT, 
WILLIAM  WHIPPLE, 
MATTHEW  THORNTON. 

Ma$s<iohu8ett8  Bay, 

SAMUEL  ADAMS, 
JOHN  ADAMS, 
ROBERT  TREAT  PAINE. 
ELBRID6E  GERRY. 

Rhode  Island,  etc, 

STEPHEN  HOPKINS, 
WILLIAM   ELLERY. 

Connecticut. 

ROGER  SHERMAN. 
SAMUEL  HUNTINGTON, 
WILLIAM  WILLIAMS. 
OLIVER  WOLOOTT. 

New  York. 

WILLIAM  FLOYD, 
PHILIP  LIVINGSTON, 
FRANCIS  LEWIS, 
LEWIS  MORRIS. 

New  Jersey, 

RICHARD  STOCKTON, 
JOHN  WITHERSPOON, 
FRANCIS   HOPKINSON, 
JOHN  HART, 
ABRAHAM  CLARK. 

Pennsylvania, 

ROBERT  MORRIS. 
BEN.TAMIN  RUSH, 
BENJAMIN  FRANKLIN, 
JOHN   MORTON, 
GEORGE  CLYMER, 


JAMES  SMITH, 
GEORGE  TAYLOR. 
JAMES   WILSON, 
GEORGE  ROSS. 


Delaware. 

CAESAR  RODNEY, 
GEORGE  READ, 
THOMAS  M'KEAN. 

Maryland. 

SAMUEL  CHASE, 

WILLIAM  PACA, 

THOMAS  STONE, 

CHARLES  CARROLL,  of  Oarrollton. 

Virginia, 

GEORGE  WYTHE, 
RICHARD  HENRY  LEE, 
THOMAS  JEFFERSON, 
BENJAMIN  HARRISON, 
THOMAS  NELSON,  Jr., 
FRANCIS  LIGHTFOOT  LEE, 
CARTER  BRAXTON. 

North  Carolina. 

WILLIAM  HOOPER, 
JOSEPH  HEWES, 
JOHN  PENN. 

South  Carolina. 

EDWARD  RUTLEDGE, 
THOMAS  HEY  WARD,  Jr., 
THOMAS  LYNCH,  Jr., 
ARTHUR  MIDDLETON. 

Georgia. 

BUTTON  GWINNETT, 
LYMAN  HALL, 
GEORGE  WALTON. 


CONSTITUTION  OP  UNITED  STATES. 


MAUCH   4,  1789. 

Preamble. 

We,  the  people  of  the  United  States,  in  order  to  fonn  a  more  perfect 
Tmion,  establish  justice,  insure  domestic  tranquillity,  provide  for  the  com- 
mon defense,  promote  the  general  welfare,  and  secure  the  blessings  of 
liberty  to  ourselves  and  our  posterity,  do  ordain  and  establish  this  consti- 
tution for  the  United  States  of  America. 

ARTICLE    I. 
S  1.    Legislative  Power. 

All  legislative  powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States,  which  shall  consist  of  a  senate  and  house  of  rep- 
resentatives. 

12.    House  of  Representatives,  how  Constituted  —  Power  of  Impeachment. 

The  house  of  representatives  shall  be  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  states,  and  the  electors  in 
each  state  shall  have  the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  state  legislature. 

Xo  person  shall  be  a  representative  who  shall  not  have  attained  to  the 
age  of  twenty-five  years,  and  been  seven  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that  state  in 
which  he  shall  be  chosen. 

Eepresentatives  and  direct  taxes  shall  be  apportioned  among  the  sev- 
eral states  which  may  be  included  within  this  Union,  according  to  their 
respective  numbers,  which  shall  be  determined  by  adding  to  the  whole  num- 
ber of  free  persons,  including  those  bound  to  service  for  a  term  of  years, 
and  excluding  Indians  not  taxed,  three  fifths  of  all  other  persons.  The 
actual  enumeration  shall  be  made  within  three  years  after  the  first  meeting 
of  the  Congress  of  the  United  States,  and  within  every  subsequent  term 
of  ten  years,  in  such  manner  as  they  shall  by  law  direct.  The  number  of 
representatives  shall  not  exceed  one  for  every  thirty  thousand;  but  each 
state  shall  have  at  least  one  representative,  and  until  such  enumeration 
shall  be  made,  the  state  of  Xew  Hampshire  shall  be  entitled  to  choose  three, 
Massachusetts  eight,  Bhode  Island  and  Providence  Plantations  one.  Con- 
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necticut  five,  N'ew  York  six,  New  Jersey  four,  Pennsylvania  eight,  Dela- 
ware one,  Maryland  six,  Virginia  ten;  North  Carolina  five.  South  Carolina 
five,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  from  any  state,  the  execu- 
tive authority  thereof  shall  issue  writs  of  election  to  fill  such  vacancies. 

The  house  of  representatives  shall  choose  their  speaker  and  other 
officers,  and  shall  have  the  sole  power  of  impeachment. 

note.— For  modmcatlon  of  the  basis  of    representation,    see    Fifteenth    Amend- 
ment, sec.  2. 

§3.    Senate,  how  Constituted  —  Trial  of  Impeachment  Cases. 

The  senate  of  the  United  States  shall  be  composed  of  two  senators 
from  each  state,  chosen  by  the  legislature  thereof,  for  six  years;  and  each 
senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of  the  firjst 
election,  they  shall  be  divided  as  equally  as  may  be  into  three  classes. 
The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at  the  expiration 
of  the  second  year,  of  the  second  class  at  the  expiration  of  the  fourth  year, 
and  of  the  third  class  at  the  expiration  of  the  sixth  year,  so  that  one  third 
may  be  chosen  every  second  year;  and  if  vacancies  happen  by  resignation, 
or  otherwise,  during  the  recess  of  the  legislature  of  any  state,  the  executive 
thereof  may  make  temporary  appointments  until  the  next  meeting  of  the 
legislature,  which  shall  then  fill  such  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age  of 
thirty  years,  and  been  nine  years  a  citizen  of  the  United  States,  and  who 
shall  not,  when  elected,  be  an  inhabitant  of  that  state  for  which  he  shall 
be  chosen.  ^ 

The  vice-president  of  the  United  States  shall  be  president  of  the 
senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

The  senate  shall  choose  their  other  officers,  and  also  a  president  pro 
tempore,  in  the  absence  of  the  vice-president,  or  when  he  shall  exercise 
the  office  of  president  of  the  United  States. 

The  senate  shall  have  the  sole  power  to  try  all  impeachments.  When 
sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation.  When  the 
president  of  the  United  States  is  tried,  the  chief  justice  shall  preside; 
and  no  person  shall  be  convicted  without  the  concurrence  of  two  thirds  of 
the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  and  disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust  or  profit  under  the  United  States;  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment,  and 
punishment,  according  to  law. 

§  4.    Election  of  Senators  and  Representatives  —  Sessions  of  Congress. 

The  times,  places,  and  manner  of  holding  elections  for  senators  and 
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repreeentatives  shall  be  prescribed  in  each  state  by  the  legislature  thereof; 
but  the  Congress  may  at  any  time  by  law  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  senators. 

The  congress  shall  assemble  at  least  once  in  every  year,  and  such  meet- 
ing shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  law 
appoint  a  different  day. 

I  5»    Powers  of  Each  House  —  Quorum  —  Journals  —  Place  of  Meetings  —  Ad- 
journments During  Session. 

Each  house  shall  be  the  judge  of  the  elections,  returns,  and  qualifica- 
tions of  its  own  members,  and  a  majority  of  each  shall  constitute  a  quorum 
to  do  business;  but  a  smaller  number  may  adjourn  from  day  to  day,  and 
may  be  authorized  to  compel  the  attendance  of  absent  members,  in  such 
manner  and  under  such  penalties  as  each  house  may  provide. 

Each  house  may  determine  the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behavior,  and  with  the  concurrence  of  two  thirds, 
expel  a  member. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time 
to  time  publish  the  same,  excepting  such  parts  as  may,  in  their  judgment, 
require  secrecy;  and  the  yeas  and  nays  of  the  members  of  either  house 
on  any  question  shall,  at  the  desire  of  one  fifth  of  those  present,  be  entered 
on  the  journal. 

Neither  house,  during  the  session  of  congress,  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  place 
than  that  in  which  the  two  houses  shall  be  sitting. 

§6.    Compensation,  Privileges  and  Disabilities  of  Members. 

The  senators  and  representatives  shall  receive  a  compensation  for  their 
services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the 
United  States.  They  shall,  in  all  cases  except  treason,  felony,  and  breach 
of  the  peace,  be  privileged  from  arrest  during  their  attendance  at  the  session 
of  their  respective  houses,  and  in  going  to  and  returning  from  the  same; 
and  for  any  speech  or  debate  in  either  house,  they  shall  not  be  questioned 
in  any  other  place. 

Xo  senator  or  representative  shall,  during  the  time  for  wliich  he  was 
elected,  be  appointed  to  any  civil  office  under  the  authority  of  the  United 
States,  which  shall  have  been  created,  or  the  emoluments  whereof  shall 
have  been  increased,  during  such  time;  and  no  person  holding  any  office 
under  the  United  States  shall  be  a  member  of  either  house  during  his  con- 
tinuance in  office. 

1 7.    Bills  for  Revenue  —  Procedure  in  Passing  Bills,  Orders  and  Resolutions. 

All  bills  for  raising  revenue  shall  originate  in  the  house  of  repre- 
sentatives; but  the  senate  may  propose  or  concur  with  amendments  as 
on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representatives  and 
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the  senate^  shall^  before  it  become  a  law,  be  presented  to  the  president  of 
the  United  States.  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return 
it,  with  his  objections  to  that  house  in  which  it  shall  have  originated,  who 
shall  enter  the  objections  at  large  on  their  journal,  and  proceed  to  recon- 
sider it.  If  after  such  reconsideration  two  thirds  of  that  house  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the 
other  house,  by  which  it  shall  likewise  be  recoiisi(iered,  and  if  ap- 
proved by  two  thirds  of  that  house  it  shall  become  a  law.  But  in  all 
such  cases  the  votes  of  both  houses  shall  be  determined  by  yeas  and 
nays,  and  the  names  of  the  persons  voting  for  and  against  the  bill  shall 
be  entered  on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  president  within  ten  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in  like  manner 
as  if  he  had  signed  it,  unless  the  congress  by  their  adjournment  prevent  its 
return,  in  which  case  it  shall  not  be  a  law. 

Every  order,  resolution,  or  vote  to  which  the  concurrence  of  the  senate 
and  house  of  representatives  may  be  necessary  (except  on  a  question  of 
adjournment),  shall  be  presented  to  the  president  of  the  United  States; 
and  before  the  same  shall  take  effect,  shall  be  approved  by  him,  or  being  dis- 
approved by  him,  shall  be  repassed  by  two  thirds  of  the  senate  and  house 
of  representatives,  according  to  the  rules  and  limitations  prescribed  in  the 
case  of  a  bill. 

§  8.    Powers  of  Congress. 

The  congress  shall  have  power, — 

To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the  debts 
and  provide  for  the  common  defense  and  general  welfare  of  the  United 
States;  but  all  duties,  imposts,  and  excises  shall  be  uniform  throughout 
the  United  States; 

To  borrow  money  on  the  credit  of  the  United  States; 

To  regulate  commerce  with  foreign  nations  and  among  the  several 
states  and  with  the  Indian  tribes; 

To  establish  an  uniform  rule  of  naturalization;  and.  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the  United  States; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and 
fix  the  standard  of  weights  and  measures; 

To  provide  for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States; 

To  establish  post-offices  and  post-roads; 

To  promote  the  progress  of  science  and  useful  arts,  by  securing  for 
limited  times  to  authors  and  inventors  the  exclusive  right  to  their  respect- 
ive writings  and  discoveries; 

To  constitute  tribunals  inferior  to  the  supreme  court; 

To  define  and  punish  piracies  and  felonies  committed  on  the  high 
seas  and  offenses  against  the  law  of  nations; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water; 
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To  raise  and  support  armies;  but  no  appropriation  of  money  to  that 
use  shall  be  for  a  longer  term  than  two  years; 

To  provide  and  maintain  a  navy; 

To  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions; 

To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  states,  respectively,  the  appointment  of  the 
officers,  and  the  authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  congress; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such  dis- 
trict (not  exceeding  ten  miles  square)  as  may,  by  cession  of  particular  states, 
and  the  acceptance  of  congress,  become  the  seat  of  the  government  of  the 
United  States,  and  to  exercise  like  authority  over  all  places  purchased  by 
the  consent  of  the  legislature  of  the  state  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other  needful 
buildings;  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested  by  this  consti- 
tution in  the  government  of  the  United  States,  or  in  any  department  or 
officer  thereof. 

§9.    Restrictions  Upon  Powers  of  Congress. 

The  migration  or  importation  of  such  persons  as  any  of  the  states  now 
existing  shall  think  proper  to  admit  shall  not  be  prohibited  by  the  congress 
prior  to  the  year  one  thousand  eight  hundred  and  eight,  but  a  tax  or  duty 
may  be  imposed  on  such  importation,  not  exceeding  ten  dollars  for  each 
person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless 
when  in  cases  of  rebellion  or  invasion  the  public  safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  proportion  to 
the  census  or  enumeration  hereinbefore  directed  to  be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state. 

No  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  those  of  another:  nor  shall  vessels  bound  to 
or  from  one  state  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury  but  in  consequence  of 
appropriations  made  by  law;  and  a  regular  statement  and  account  of  the 
receipts  and  expenditure  of  all  public  money  shall  be  published  from  time 
to   time. 

No  title  of  nobility  shall  be  granted  by  the  United  States ;  and  no  person 
holding  any  office  of  profit  or  trust  under  them  shall,  without  the  consent 
of  the  congress,  accept  of  any  present,  emolument,  office,  or  title  of  any 
kind  whatever,  from  any  king,  prince,  or  foreign  state. 
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S  10.    Limitations  Upon  Powers  of  States. 

No  state  shall  enter  into  any  treaty,  alliance,  or  confederation;  grant 
letters  of  marque  and  reprisal;  coin  money;  emit  bills  of  credit;  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debts;  pass  any  bill 
of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts ; 
or  grant  any  title  of  nobility. 

No  state  shall,  without  the  consent  of  the  congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws;  and  the  net  produce  of  all  duties  and 
imposts,  laid  by  any  state  on  imports  or  exports,  shall  be  for  the  use  of  the 
treasury  of  the  United  States;  and  all  such  laws  shall  be  subject  to  the 
revision  and  control  of  the  congress. 

No  state  shall,  without  the  consent  of  congress,  lay  any  duty  of  tonnage, 
keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  or 
compact  with  another  state  or  with  a  foreign  power,  or  engage  in  war,  unless 
actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of  delay. 


ARTICLE   II. 

§  1.  Elxecutive  Power  —  Electors  of  President  and  Vice-President  —  Time  of 
Choosing  the  Electors  and  the  Day  of  Their  Voting  —  Qualifications  for 
Office  of  President  —  Vacancy,  how  Supplied  —  Compensation  —  Oath  of 
Office. 

The  executive  power  shall  be  vested  in  a  president  of  the  United  States 
of  America.  He  shall  hold  ^is  oflBce  during  the  term  of  four  years,  and, 
together  with  the  vice-president,  chosen  for  the  same  term,  be  elected  as 
follows :  — 

Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof  may 
direct,  a  number  of  electors,  equal  to  the  whole  number  of  senators  and  rep- 
resentatives to  which  the  state  may  be  entitled  in  the  congress;  but  no 
senator  or  representative,  or  person  holding  an  office  of  trust  or  profit  under 
the  United  States,  shall  be  appointed  an  elector. 

[The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot 
for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same 
state  with  themselves.  And  they  shall  make  a  list  of  all  the  persons  voted 
for,  and  of  the  number  of  votes  for  each;  which  list  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  president  of  the  senate.  The  president  of  the  senate 
shall,  in  the  presence  of  the  senate  and  house  of  representatives,  open  all 
the  certificates,  and  the  votes  shall  then  be  counted.  The  person  having 
the  greatest  number  of  votes  shall  be  the  president,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed;  and  if  there  be  more 
than  one  who  have  such  majority,  and  have  an  equal  number  of  votes,  then 
the  house  of  representatives  shall  immediately  choose  by  ballot  one  of  them 
for  president;  and  if  no  person  have  a  majority,  then  from  the  five  highest 
on  the  list,  the  said  house  shall  in  like  manner  choose  the  president.    But 
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in  choosing  the  president^  the  votes  shall  be  taken  by  states^  the  represen- 
tation from  each  state  having  one  vote.  A  quorum  for-  this  purpose  shall 
consist  of  a  member  or  members  from  two  thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a  choice.  In  every  case,  after  the 
choice  of  the  president,  the  person  having  the  greatest  number  of  votes  of 
the  electors  shall  be  the  vice-president.  But  if  there  should  remain  two  or 
more  who  have  equal  votes,  the  senate  shall  choose  from  them,  by  ballot,  the 
vice-president.] 

The  congress  may  determine  the  time  of  choosing  the  electors,  and 
the  day  on  which  they  shall  give  their  votes,  which  day  shall  be  the  same 
throughout  the  United  States. 

No  person,  except  a  natural-bom  citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this  constitution,  shall  be  eligible  to 
the  office  of  president;  neither  shall  any  person  be  eligible  to  that  office 
who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and  been  fourteen 
years  a  resident  within  the  United  States. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his  deaths 
resignation,  or  inability  to  discharge  the  powers  and  duties  of  the  said 
office,  the  same  shall  devolve  on  the  vice-president,  and  the  congress  may 
by  law  provide  for  the  case  of  removal,  death,  resignation,  or  inability,  both 
of  the  president  and  vice-president,  declaring  what  officer  shall  then  act 
as  president,  and  such  officer  shall  act  accordingly,  until  the  disability  be 
removed,  or  a  president  shall  be  elected. 

The  president  shall,  at  stated  times,  receive  for  his  services  a  compensa- 
tion which  shall  neither  be  increased  nor  diminished  during  the  period  for 
which  he  shall  have  been  elected,  and  he  shall  not  receive  within  that  period 
any  other  emolument  from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  following 
cath  or  affirmation:  —  "I  do  solemnly  swear  (or  affirm)  that  I  will  faith- 
fully execute  the  office  of  president  of  the  United  States,  and  will,  to  the 
best  of  my  ability,  preserve,  protect,  and  defend  the  constitution  of  the 
United  States." 

note. — ^That  portion  of  this  section  ijrescrlblngr  the  duties  and  proceedings  of  tho 
electors  and  which  Is  Inclosed  In  brackets  is  superseded    by    the    Twelfth   Amendment. 

S  S.    Powers  and  Duties  of  the  President. 

The  president  shall  be  commander-in-chief  of  the  army  and  navy  of 
the  United  States,  and  of  the  militia  of  the  several  states,  when  called  into 
the  actual  service  of  the  United  States;  he  may  require  the  opinion,  in 
writing,  of  the  principal  officer  in  each  of  the  executive  departments,  upon 
any  subject  relating  to  the  duties  of  their  respective  offices,  and  he  shall 
have  power  to  grant  reprieves  and  pardons  for  offenses  against  the  United 
States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  senate, 
to  make  treaties,  provided  two  thirds  of  the  senators  present  concur;  and 
he  shall  nominate,  and  by  and  with  the  advice  and  consent  of  the  senate 
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shall  appoint,  ambaBsadors,  other  public  ministers  and  consuls^  judges  of 
the  supreme  court,  and  all  other  ofl&cers  of  the  United  States,  whose  ap- 
pointments are  not  herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  law;  but  the  congress  may  by  law  vest  the  appointment  of  such 
inferior  oflBcers  as  they  think  proper  in  the  president  alone,  in  the  courts  of 
law,  or  in  the  heads  of  departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  senate,  by  granting  commissions,  which  shall  expire 
at  the  end  of  their  next  session. 

§  8.    Further  Powers  and  Duties  of  the  President. 

He  shall  from  time  to  time  give  to  the  congress  information  of  the 
state  of  the  Union,  and  recommend  to  their  consideration  such  measures 
as  he  shall  judge  necessary  and  expedient;  he  may,  on  extraordinary  occa- 
sions, convene  both  houses,  or  either  of  them,  and  in  case  of  disagreement 
between  them,  with  respect  to  the  time  of  adjournment,  he  may  adjourn 
them  to  such  time  as  he  shall  think  proper;  he  shall  receive  ambassadors 
and  other  public  ministers;  he  shall  take  care  that  the  laws  be  faithfully 
executed,  and  shall  commission  all  the  officers  of  the  United  States. 

§  4.    Removal  on  Impeachment. 

The  president,  vice-president,  and  all  civil  officers  of  the  United  States, 
shall  be  removed  from  office  on  impeachment  for  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors. 


ARTICLE   III. 

$  1.    Judicial  Power. 

The  judicial  power  of  the  United  States  shall  be  vested  in  one  supreme 
court,  and  in  such  inferior  courts  as  the  congress  may  from  time  to  time 
ordain  and  establish.  The  judges,  both  of  the  supreme  and  inferior  courts, 
shall  hold  their  offices  during  good  behavior,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation  which  shall  not  be  diminshed  during 
their  continuance  in  office. 

§  2.    To  What  Cases  the  Judicial  Powers  Shall  Elxtend  —  Original  and  Appel- 
late Jurisdiction  of  Supreme  Court  —  Trial  and  Places  of  Trial  of  Crimes. 

The  judicial  power  shall  extend  to  all  cases  in  law  and  equity,  arising 
under  this  constitution,  the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority; — ^to  all  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls; — ^to  all  cases  of  admiralty  and 
maritime  jurisdiction; — to  controversies  to  which  the  United  States  shall 
be  a  party; — to  controversies  between  two  or  more  states; — ^between  a  state 
and  citizens  of  another  state; — ^between  citizens  of  different  states; — ^be- 
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tween  citizens  of  the  same  state  claiming  lands  under  grants  of  different 
states,  and  between  a  state,  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  state  shall  be  party,  the  supreme  court  shall  have 
original  jurisdiction.  In  all  the  other  cases  before  mentioned,  the  supreme 
court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such 
exceptions  and  under  such  regulations  as  the  congress  shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury;  and  such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall 
have  been  committed;  but  when  not  committed  within  any  state,  the  trial 
shall  be  at  such  place  or  places  as  the  congress  may  by  law  have  directed. 

1 3.    Treasoo,  Proof  and  Punishment. 

Treason  against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort. 
^o  person  shall  be  convicted  of  treason,  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  confession  in  open  court. 

The  congress  shall  have  power  to  declare  the  punishment  of  treason, 
but  no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted. 


ARTICLE  IV. 

S  1.    State  Records,  Their  Proof  and  Effect 

Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state.  And  the  congress 
may  by  general  laws  prescribe  the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  effect  thereof. 

1 8.    Privileges  of  Citizens  —  Surrender  of  Fugitives. 

The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states. 

A  person  charged  in  any  state  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state  from  which  he  fled,  be  delivered  up  to 
be  removed  to  the  state  having  jurisdiction  of  the  crime. 

No  person  held  to  service  or  labor  in  one  state,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of  any  law  or  regulation  therein, 
be  discharged  from  such  service  or  labor,  but  shall  be  delivered  up  on  claim 
of  the  party  to  whom  such  service  or  labor  may  be  due. 

^  8.    Admission  of  New  States  —  Regulation  of  Territory  of  the  United  States. 

New  states  may  be  admitted  by  the  congress  into  this  Union;  but  no 
new  state  shall  be  formed  or  erected  within  the  jurisdiction  of  any  other 
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state;  nor  any  state  be  formed  by  the  junction  of  two  or  more  states,  or 
parts  of  states,  without  the  consent  of  the  legislatures  of  the  states  con- 
cerned, as  well  as  of  the  congress. 

The  congress  shall  have  power  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  belonging  to  the 
United  States ;  and  nothing  in  this  constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States,  or  of  any  particular  state. 

§  4.    Guaranty  of  Republican  Government. 

The  United  States  shall  guarantee  to  every  state  in  this  Union  a  repub- 
lican form  of  government,  and  shall  protect  each  of  them  against  invasion; 
and  on  application  of  the  legislature,  or  of  the  executive  (when  the  legisla- 
ture cannot  be  convened),  against  domestic  violence. 


ARTICLE  V. 
Amendments. 

The  congress,  whenever  two  thirds  of  both  houses  shall  deem  it  necessary, 
shall  propose  amendments  to  this  constitution,  or,  on  the  application  of  the 
legislatures  of  two  thirds  of  the  several  states,  shall  call  a  convention  for 
proposing  amendments,  which,  in  either  case,  shall  be  valid  to  aU  intents 
and  purposes,  as  part  of  this  constitution,  when  ratified  by  the  legislatures 
of  three  fourths  of  the  several  states,  or  by  conventions  in  three  fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be  proposed  by  the 
congress;  provided,  that  no  amendment  which  may  be  made  prior  to  the 
year  one  thousand  eight  hundred  and  eight  shall  in  any  manner  affect  the 
first  and  fourth  clauses  in  the  ninth  section  of  the  first  article;  and  that 
no  state,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the 
senate. 

ARTICLE   VI. 

Debts  Previously  Contracted  —  Supreme  Law  of  the  Land,  What  Is  —  Oath 
of  Office  ^  No  Religious  Test  as  a  Qualification  to  Office  or  Trust. 

All  debts  contracted  and  engagements  entered  into,  before  the  adoption 
of  this  constitution,  shall  be  as  valid  against  the  United  States  under  this 
constitution,  as  under  the  confederation. 

This  constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  aU  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  state  shall  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  state  to  the  contrary  notwithstanding. 

The  senators  and  representatives  before  mentioned,  and  the  members 
of  the  several  state  legislatures,  and  all  executive  and  judicial  officers,  both 
of  the  United  States  and  of  the  several  states,  shall  be  bound  by  oath  or 
afl5rmation,  to  support  this  constitution;  but  no  religious  test  shall  ever 
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he  required  as  a  qualification  to  any  office  or  public  trust  under  the  United 
States. 

AETICLE   VII. 

Maimer  of  Ratification  —  Attestation. 

The  ratification  of  the  conventions  of  nine  states,  shall  be  sufficient 
for  the  establishment  of  this  constitution  between  the  states  so  ratifying 
the  same. 

Done  in  convention  by  the  imanimous  consent  of  the  states  present  the 
seventeenth  day  of  September  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty-seven,  and  of  the  independence  of  the  United  States  of 
America  the  twelfth.  In  Witness  whereof  we  have  hereunto  subscribed 
our  names. 

GEO.  WASHINGTON— 

Presid'i  and  deputy  from  Virginia. 


New  Hampshire. 

JOHN  LANGDON, 
NICHOLAS  OILMAN. 

Massachusetts. 

NATHANIEL  GORHAM, 
RUFUS  KING. 

Connecticut. 

WT^I.  SAML.  JOHNSON, 
ROGER   SHERMAN. 

New  York. 

ALEXANDER  HAMILTON. 

New  Jersey. 

WIL.   LIVINGSTON, 
WM.  PATERSON, 
DAVID  BREARLET, 
JONA.  DAYTON. 

Pennsylvania. 

B.   FRANKLIN, 
ROBT.  MORRIS. 
THOS.  FITZSIMONS. 
JAMES  WILSON, 
THOMAS   MIFFLIN, 
GEO.  CLTMER, 
JARED   INGERSOLL, 
GOUV.  MORRIS. 

Attest: 


Delaware, 

GEO.  READ, 
JOHN   DICKINSON, 
JACO.   BROOM, 
GUNNING  BEDFORD,  Jb., 
RICHARD  BASSETT. 

Maryland. 

JAMES    McHENRY, 

DANL.  CARROLL, 

DAN.  OF  ST.  THOS.  JENIFER. 

Virginia. 

JOHN  BLAIR. 
JAMES  MADISON,  Jb. 

North  Carolina. 

WM.  BLOUNT, 
HU.   WILLIAMSON, 
RICHD.  DOBBS  SPAIGHT. 

South  Carolina. 

J.  RUTLBDGE, 
CHARLES  PINCKNEY, 
CHARLES      COTESWORTH      PINCK- 
NEY, 
PIERCE  BUTLER. 

(Georgia. 

WILLIAM  FEW, 
ABR.  BALDWIN. 

WILLIAM  JACKSON,  Secretary. 


ORIGIN,  ADOPTION.  AND  RATIFICA- 
TION OF  THE  CONSTITUTION.— The  con- 
stitution of  the  United  States  was  adopted 
by  the  convention  of  delegates, — or  depu- 
ties as  they  were  called, — appointed  In  pur- 
suance of  the  resolution  of  the  congress  of 
the  confederation  of  February  21,  1787,  on 
September   17,    1787,    and   was   ratified   by 


the  conventions  of  the  several  states  as 
follows:  Delaware,  December  7,  1787;  Penn- 
sylvania, December  12,  1787;  New  Jersey, 
December  18,  1787;  Georgia,  January  2, 
1788;  Connecticut,  January  9,  1788;  Massa- 
chusetts, February  6,  1788;  Maryland, 
April  28,  1788;  South  Carolina,  May  23, 
1788;  New  Hampshire.  June  21,  1788;  Vir- 
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ginla,  June  26,   1788;   New  York,   July  26,  le^slatures,  in  order  to  be  submitted  to  a 

1788;    North   C&rolina,   November  21.    1789;  convention    of    delegates    chosen    in    each 

Rhode  Island,  May  29,  1790.  state  by  the  people  thereof,  in  conformity 

The  following  extract  from  the  Journal  to    the    resolves    of   the    convention    made 

of  the  congress  of  the  confederation,  shows  and  provided  in  that  case";  and,  whereas, 

when  the  constitution  took  effect:  the  constitution  so  reported  by  the  conven- 

In    Congress,  tion,   and  by  con^rress   transmitted  to  the 

Saturday,   September  13,   1788.  several    legislatures,    has    been   ratified    in 

On  the  question  to  agree  to  the  follow-  the    manner    therein    declared    to    be    suf- 

ing  proposition,  it  was  resolved  in  the  af-  ficient  for  the  establishment  of  the  same, 

firmative  by  the  unanimous  votes  of  nine  and  such  ratifications,  duly  authenticated, 

states,    viz.,    of    New    Hampshire,    Massa-  have   been   received   by   congress,   and  are 

chusetts,  Connecticut,  New  York.  New  Jer-  filed  in  the  office  of  the  secretary;   there - 

sey,  Pennsylvania,  Virginia,  South  Carolina  fore, 

and  Georgia.  Resolved,    That   the   first  Wednesday    in 

Whereas,    the    convention   assembled    in  January   next   be   the   day   for   appointing 

Philadelphia,  pursuant  to  the  resolution  of  electors  in  the  several  states,  which,  before 

congress  of  the  21st  of  February,  1787,  did,  the  said  day,  shall  have  ratified  the  said 

on  the  17th  of  September  in  the  same  year,  constitution;    that  the   first  Wednesday   in 

report    to    the    United    States    in    congress  Feoruary  next  be  the  day  for  the  electors 

assembled,  a  constitution  for  the  people  of  to  assemble  in  their  respective  states,  and 

the  United  States;  whereupon,  congress,  on  vote   for   a   president;    and    that   the    first 

the   28th   of  the  same   September,   did  re-  Wednesday  in  March  next  be  the  time,  and 

solve  unanimously,   "that  the  said  report,  the  present  seat  of  congress  the  place,  for 

with  the  resolutions  and  letter  accompany-  commencing    proceedings    under    the    said 

ing  the  same,  be  transmitted  to  the  several  constitution. 


ARTICLES 

IN  ADDITION  TO  AND  AMENDATORY  OF  THE  CONSTITUTION 

OF  THE  UNITED  STATES, 

Proposed  by  Congress  and  Eatified  by  the  Legislatures  of  the  Sev- 

EHAL  States,  Pursuant  to  the  Fifth  Article  of 

THE  Original  Constitution. 

AETICLE   I. 
Freedom  of  Religion,  etc. 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech, 
or  of  the  press;  or  the  right  of  the  people  peaceably  to  assemble,  and  to 
petition  the  government  for  a  redress  of  grievances. 

[Proposed  by  congress  September  25,  1789;  ratified  December  16,  1791.] 

AETICLE   II. 

Right  to  Bear  Arms. 

A  well-regulated  militia,  being  necessary  to  the  security  of  a  free  state, 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed. 

[Proposed  by  congress  September  25,  1789;  ratified  December  16,  1791.] 

AETICLE   III. 

Soldiers  not  to  be  Quartered  in  Private  Houses. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house,  without 
the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed 
by  law. 

[Proposed  by  congress  September  26,  1789;  ratified  December  16,  1791.] 

ARTICLE   IV. 

Unreasonable  Search  Forbidden. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be  vio- 
lated; and  no  warrants  shall  issue,  but  upon  probable  cause,  supported  by 
oath  or  afl&rmation,  and  particularly  describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized. 

[Proposed  by  congress  September  26,  1789;  ratified  December  15,  1791.] 
Vou  I.-2. 
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ARTICLE   V. 

Rights  of  Accused  in  Criminal  Proceedings. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia  when  in  actual 
service  in  time  of  war  or  public  danger;  nor  shall  any  person  be  subject 
for  the  same  ofiEense  to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use  without  just  compensation. 

[Proposed  by  congress  September  25,  1789;  ratified  December  16,  1791.] 

ARTICLE   VI. 

Right  of  Accused  in  Criminal  Proceedings  to  Trial  by  Jury  and  Compulsory 
Process. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of 
the  accusation;  to  be  confronted  with  the  witnesses  against  him;  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor;  and  to  have  tha 
assistance  of  counsel  for  his  defense. 

[Proposed  by  congress  September  25,  1789;  ratified  December  15,  1791.] 

AETICLE   VII. 

Trial  by  Jury  in  Civil  Cases. 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law. 

[Proposed  by  congress  September  26.  1789;  ratified  December  16,  1791.] 

ARTICLE   VIII. 

Bail  —  Punishment. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. 

[Proposed  by  congress  September  25,  1789;  ratified  December  15,  1791.] 

AETICLE   IX. 

Rights  Retained. 

The  enumeration  in  the  constitution  of  certain  rights  shall  not  be  con- 
strued to  deny  or  disparage  others  retained  by  the  people. 

[Proposed  by  congress  September  25,  1789;  ratified  December  15,  1791.] 
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ARTICLE   X. 

Powers  Reserved. 

The  powers  not  delegated  to  the  United  States  by  the  constitution,  nor 
prohibited  by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to 
the  people. 

[Proposed  by  conerress  September  26,  1789;  ratified  December  15,  1791.] 

AETICLE    XI. 


I  Restriction  of  Judicial  Power. 

The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  One 
of  the  United  States  by  citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state. 

[Proposed  by  congress  March  5,  1794;  ratified  January  8,  1798.] 

AETICLE    XII. 

Election  of  President  and  Vice-President. 

The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for 
president,  and  vice-president,  one  of  whom  at  least  shall  not  be  an  inhab- 
itant of  the  same  state  with  themselves;  they  shall  name  in  their  ballots  the 
l^erson  voted  for  as  president,  and  in  distinct  ballots  the  person  voted  for 
as  vice-president,  and  they  shall  make  distinct  lists  of  all  persons  voted  for 
as  president,  and  of  all  persons  voted  for  as  vice-president,  and  of  the  num- 
ber of  votes  for  each,  which  lists  they  shall  sign  and  certify,  and  transmit 
scaled  to  the  seat  of  the  government  of  the  United  States,  directed  to  the 
president  of  the  senate.  The  president  of  the  senate  shall,  in  the  presence 
of  the  senate  and  house  of  representatives,  open  all  the  certificates,  and  the 
votes  shall  then  be  counted.  The  person  having  the  greatest  number  of 
votes  for  president  shall  be  the  president,  if  such  number  be  a  majority  of 
the  whole  number  of  electors  appointed;  and  if  no  person  have  such  ma- 
jority, then  from  the  persons  having  the  highest  numbers,  not  exceeding 
three  on  the  list  of  those  voted  for  as  president,  the  house  of  representatives 
shall  choose  immediately,  by  ballot,  the  president.  But  in  choosing  the 
president,  the  votes  shall  be  taken  by  states,  the  representation  from  each 
Ftate  having  one  vote.  A  quorum  for  this  purpose  shall  consist  of  a  mem- 
ber or  members  from  two  thirds  of  the  states,  and  a  majority  of  all  th(i 
states  shall  be  necessary  to  a  choice.  And  if  the  house  of  representatives 
shall  not  choose  a  president, whenever  the  right  of  choice  shall  devolve  upon 
them,  before  the  fourth  day  of  March  next  following,  then  the  vice-president 
shall  act  as  president,  as  in  the  case  of  the  death  or  other  constitutional 
disability  of  the  president.  The  person  having  the  greatest  number  of 
votes  as  vice-president  shall  be  the  vice-president,  if  such  number  be  a 
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majority  of  the  whole  number  of  electors  appointed,  and  if  no  person  have 
a  majority,  then  from  the  two  highest  numbers  on  the  list,  the  senate  shall 
choose  the  vice-president;  a  quorum  for  the  purpose  shall  consist  of  two 
thirds  of  the  whole  number  of  senators,  and  a  majority  of  the  whole  number 
shall  be  necessary  to  a  choice.  But  no  person  constitutionally  ineligible 
to  the  office  of  president  shall  be  eligible  to  that  of  vice-president  of  the 
United  States. 

[Proposed  by  conerress  December  12,  1803;  ratified  September  6,  1804.] 

ARTICLE   XIII. 

{  1.    Slavery  Abolished  and  Forbidden. 

Neither  slavery  nor  involuntary  servitude,  except  as  a  punishment  for 
crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within 
the  United  States,  or  any  place  subject  to  their  jurisdiction. 

§  2.    Power  to  Enforce  This  Article. 

Congress  shall  have  power  to  enforce  this  article  by  appropriate  legib- 
lation. 

[Proposed  by  congress  February  1,  1865;  declared  ratified  December  18,  1866.] 

ARTICLE    XIV. 

§  1.    Citizenship,  and  Rights  Thereof. 

All  persons  bom  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

§  8.    Apportionment  of  Representatives  in  Congress. 

Eepresentatives  shall  be  appori;ioned  among  the  several  states  according 
to  their  respective  numbers,  counting  the  whole  number  of  persons  in  each 
state,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  am 
election  for  the  choice  of  electors  for  president  and  vice-president  of  the 
United  States,  representatives  in  congress,  the  executive  and  judicial  officer? 
of  a  state,  or  the  members  of  the  legislature  thereof,  is  denied  to  any  of 
the  male  inhabitants  of  such  state,  being  twenty-one  years  of  age,  and 
citizens  of  the  United  States,  or  in  any  way  abridged,  except  for  partici- 
pation in  rebellion  or  other  crime,  the  basis  of  representation  therein  shall 
be  reduced  in  the  proportion  which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens  twenty-one  years  of  age  in 
such  state. 


\ 


COKSTITUTION    OF   UNITED    STATES.  21 

§3.    Persons  Disqualified  From  Holding  0£Bce. 

No  person  shall  be  a  senator  or  representative  in  congress,  or  elector 
of  president  and  vice-president,  or  hold  any  office,  civil  or  military,  under 
the  United  States,  or  under  any  state,  who  having  previously  taken  an  oath 
as  a  member  of  congress,  or  as  an  officer  of  the  United  States,  or  as  a  mem- 
ter  of  any  state  legislature,  or  as  an  executive  or  judicial  officer  of  any  state, 
to  support  the  constitution  of  the  United  States,  shall  have  engaged  in  insur- 
rection or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  congress  may  by  a  vote  of  two  thirds  of  each  house  remove 
such  disability. 

§  4.   Public  Debt  not  to  be  Questioned  —  Rebel  Debts  and  Claims  not  to  be  Paid. 

The  validity  of  the  public  debt  of  the  United  States,  authorized  by  law, 
inckding  debts  incurred  for  payment  of  pensions  and  bounties  for  services 
in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But  neither 
the  United  States  nor  any  state  shall  assume  or  pay  any  debt  or  obligation 
incnrred  in  aid  of  insurrection  or  rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  of  any  slave;  but  all  such  debts,  obligations, 
and  claims  shall  be  held  illegal  and  void. 

§  5.  Power  to  Enforce  This  Article. 

The  congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the 
provisions  of  this  article. 

[Proposed   by   congress   June    16,    1866;  declared  ratified  July  28,  1868.] 

ARTICLE   XV. 

U  Right  to  Vote. 

The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied 
or  abridged  by  the  United  States,  or  by  any  state,  on  account  of  race,  color, 
or  previous  condition  of  servitude. 

5 1   Power  to  Enforce  This  Article. 

The  congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

[Proposed  by  congress  February  27,  IS 69;  declared  ratified  March  30,  1870.] 


TEEATY  BETWEEN  THE  UNITED  STATES 

AND  GREAT  BRITAIN. 


IN  REGARD  TO  LIMITS  WESTWARD  OF  THE  ROCKY 

MOUNTAINS. 

[Concluded  June  16,  1846;  proclaimed  by  the  president,  Au^rust  5,  1846.] 

Preamble. 

Whereas,  a  treaty  between  the  United  States  of  America  and  her  majesty, 
the  queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  was  eon- 
eluded  and  signed  by  their  plenipotentiaries  at  Washington,  on  the  fifteenth 
day  of  June  last,  which  treaty  is  word  for  word  as  follows : 

The  United  States  of  America  and  her  majesty,  the  queen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  deeming  it  to  be  desirable 
for  the  future  welfare  of  both  countries  that  the  state  of  doubt  and  uncer- 
tainty which  has  hitherto  prevailed  respecting  the  sovereignty  and  govern- 
ment of  the  territory  on  the  north-west  coast  of  America,  lying  westward 
of  the  Eocky  or  Stony  mountains,  should  be  finally  terminated  by  an  amicable 
compromise  of  the  right  mutually  asseriied  by  the  two  parties,  over  the  said 
territory,  have  respectively  named  plenipotentiaries  to  treat  and  agree  con- 
cerning the  terms  of  such  settlement ;  that  is  to  say :  The  president  of  the 
United  States  of  America  has,  on  his  pari:,  furnished  with  full  powers 
James  Buchanan,  secretary  of  state  of  the  United  States,  and  her  majesty, 
the  queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  has,  on 
her  pari;,  appointed  the  right  honorable  Richard  Pakenham,  a  member  of 
her  majesty's  most  honorable  privy  council,  and  her  majesty's  envoy  extra- 
ordinary and  minister  plenipotentiary  to  the  United  States;  who,  after 
having  communicated  unto  each  other  their  respective  full  powers,  found  in 
good  and  due  form,  have  agreed  upon  and  concluded  the  following  articles : 


ARTICLE    I. 


Northern  Boundary  of  United  States  —  Free  Navigation. 

From  the  point  on  the  forty-ninth  parallel  of  north  latitude,  where  the 
boundary  laid  down  in  existing  treaties  and  conventions  between  the  United 
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States  and  Great  Britain  terminates,  the  line  of  boundary  between  the  ter- 
ritories of  the  United  States,  and  those  of  her  Britannic  majesty,  shall  be 
continued  westward  along  the  said  forty-ninth  parallel  of  north  latitude 
to  the  middle  of  the  channel  which  separates  the  continent  from  Vancouver's 
island,  and  thence  southerly,  through  the  middle  of  the  said  channel,  and 
of  Fuca  straits  to  the  Pacific  ocean ;  Provided,  however.  That  the  navigation 
of  the  whole  of  the  said  channel  and  straits,  south  of  the  forty-ninth  parallel 
of  north  latitude,  remain  free  and  open  to  both  parties. 

AETICLE   II. 

Navigation  of  Columbia  River. 

From  the  point  at  which  the  forty-ninth  parallel  of  north  latitude  shall 
be  found  to  intersect  the  great  northern  branch  of  the  Columbia  river,  the 
navigation  of  the  said  branch  shall  be  free  and  open  to  the  Hudson's  Bay 
Company,  and  to  all  British  subjects  trading  with  the  same,  to  the  point 
where  the  said  branch  meets  the  main  stream  of  the  Columbia,  and  thence 
down  the  said  main  stream  to  the  ocean,  with  free  access  into  and  through 
the  said  river  or  rivers,  it  being  understood  that  all  the  usual  portages  along 
the  line  thus  described  shall,  in  like  maimer,  be  free  and  open.  In  navi- 
gating the  said  river  or  rivers,  British  subjects,  with  their  goods  and  produce, 
shall  be  treated  on  the  same  footing  as  citizens  of  the  United  States;  it 
being,  however,  always  understood  that  nothing  in  this  article  shall  be  con- 
strued as  preventing,  or  intended  to  prevent,  the  government  of  the  United 
States  from  making  any  regulations  respecting  the  navigation  of  the  said 
river  or  rivers,  not  inconsistent  with  the  present  treaty. 

ARTICLE   III. 

Rights  of  Hudson's  Bay  Company  and  British  Subjects. 

In  the  future  appropriation  of  the  territory  south  of  the  forty-ninth 
parallel  of  north  latitude,  as  provided  in  the  first  article  of  this  treaty,  the 
possessory  rights  of  the  Hudson's  Bay  Company,  and  of  all  British  subjects 
who  may  be  already  in  the  occupation  of  land  or  other  property  lawfully 
acquired  within  the  said  territory,  shall  be  respected. 

"POSSESSORY   RIGHTS"    OF   BRITISH  Such   stiuplation   was  merely  a   promise 

SUBJECTS.— The  stipulation  of  the  United  by  the  United  States  to  Great  Britain,  for 

States  as  to  the  possessory  rigrhts  of  Brit-  a  violation  of  which  the  only  remedy  would 

Ish  subjects   In   the  occupation  of  land   In  be    a    claim    upon    the    United    States    for 

Oregon  did  not  constitute  a  grant  to  such  compensation:    Town  v.   De  Haven  et  al., 

British    subjects,    nor    confer    upon    them  supra, 
any  Interest  In  the  soil:    Cowenla  et  al.  v. 
Hannah  et  al.,  3  Or,  465;  Town  v.  De  Haven 
et  al.,  5  Saw.  146. 

ARTICLE    Jy. 

Puget  Sound  Agricultural  Company  to  be  Protected. 

The  farms,  lands,  and  other  property  of  every  description  belonging  to 
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the  Puget  Sound  Agricultural  Company  on  the  north  side  of  the  Columbia 
river  shall  be  confirmed  to  the  said  company.  In  case,  however,  the  situation 
of  those  farms  and  lands  should  be  considered  by  the  United  States  to  be  of 
public  and  political  importance,  and  the  United  States  government  should 
signify  a  desire  to  obtain  possession  of  the  whole,  or  of  any  part  thereof,  the 
property  so  required  shall  be  transferred  to  the  said  government,  at  a  proper 
valuation,  to  be  agreed  upon  between  the  parties. 

AETICLE   V. 

Ratification  and  Exchange  —  Attestation  —  Proclamation. 

The  present  treaty  shall  be  ratified  by  the  president  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  senate  thereof,  and  by  her 
Britannic  majesty;  and  the  ratifications  shall  be  exchanged  at  London,  at 
the  expiration  of  six  months  from  the  date  hereof,  or  sooner  if  possible. 

In  witness  whereof,  the  respective  plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  the  seals  of  their  arms. 

Done  at  Washington,  the  fifteenth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-six. 

JAMES  BUCHANAN.  [l.  s.] 

RICHARD  PAKENHAM.        [l.s.] 

And  whereas,  the  said  treaty  has  been  duly  ratified  on  both  parts,  and 
the  respective  ratifications  of  the  same  were  exchanged  at  London,  on  the 
seventeenth  ultimo,  by  Louis  McLane,  envoy  extraordinary  and  minister 
plenipotentiary  of  the  United  States,  and  Viscount  Palmerston,  her  Britannic 
majesty^s  principal  secretary  of  state  for  foreign  affairs,  on  the  part  of  their 
respective  governments, — 

Xow,  therefore,  be  it  known,  that  I,  James  K.  Polk,  president  of  the 
United  States  of  America,  have  caused  the  said  treaty  to  be  made  public, 
to  the  end  that  the  same,  and  every  clause  and  article  thereof,  may  be  ob- 
served and  fulfilled  with  good  faith  by  the  United  States  and  the  citizens 
thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal 
of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington,  this  fifth  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-six,  and  of 
[l.  s.]        the  independence  of  the  United  States,  the  seventy-first. 

JAMES  K.  POLK. 
By  the  President : 

James  Buchanan^  Secretary  of  State, 
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[This  constitution  was  framed  by  a  convention  of  sixty  delegates  chosen  by  the 
people  at  the  greneral  election  on  the  first  Monday  of  June,  1857.  The  convention  met 
on  the  third  Monday  of  August  of  the  same  year,  and  adjourned  on  the  18th  of  Sep- 
tember. On  the  second  Monday  of  November,  1867.  the  constitution  was  ratified  by 
a  majority  vote  of  the  electors  of  the  territory,  as  provided  by  Art.  XVni,  and  the 
act  of  congress  admitting  Oregon  into  the  Union  was  approved  Februarv  14,  1869,  on 
which  date  the  constitution  went  into  effect.] 


Preamble. 

We,  the  people  of  the  state  of  Oregon,  to  the  end  that  justice  be  estab- 
lished, order  maintained,  and  liberty  perpetuated,  do  ordain  this  constitution. 

ARTICLE   I. 

BILL   OF    RIGHTS. 

S  1.    Principles  of  Social  Cotnpact. 

"We  declare  that  all  men,  when  they  form  a  social  compact,  are  equal 
in  rights ;  that  all  power  is  inherent  in  the  people,  and  all  free  governments 
are  founded  on  their  authority,  and  instituted  for  their  peace,  safety,  and 
liappiness ;  and  they  have  at  all  times  a  right  to  alter,  reform,  or  abolish  the 
government  in  such  manner  as  they  may  think  proper. 

f  2.    Freedom  of  Worship. 

All  men  shall  be  secured  in  their  natural  right  to  worship  Almighty 
God  according  to  the  dictates  of  their  own  consciences. 

is.    Freedom  of  Religious  Opinion. 

No  law  shall  in  any  case  whatever  control  the  free  exercise  and  enjoy- 
ment of  religious  opinions,  or  interfere  with  the  rights  of  conscience. 

f  4.    No  Religious  Qualification  for  Office. 

No  religious  test  shall  be  required  as  a  qualification  for  any  ofl5ce  of 
trust  or  profit. 

f  5.    No  Money  to  be  Appropriated  for  Religion. 

N"o  money  shall  be  drawn  from  the  treasury  for  the  benefit  of  any 
religious  or  theological  institution,  nor  shall  any  money  be  appropriated  for 
the  payment  of  any  religious  services  in  either  house  of  the  legislative 
assembly. 
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§  6.    No  Religious  Test  of  Witnesses. 

"No  person  shall  be  rendered  incompetent  as  a  witness  or  juror  in  con- 
sequence of  his  opinions  on  matters  of  religion,  nor  be  questioned  in  any 
court  of  justice  touching  his  religious  belief,  to  affect  the  weight  of  his  testi- 
mony. 

DYING    declarations. — This    inhibi-  person  making:  them  was  a  pagan  knd  did 

tlon  extends  as  weU  to  the  competency  of  not  beUeve   In  his   accountability   to  God: 

persons  to  make  dying  declarations  which  State  v.  Ah  Lee,  8  Or.  214.     A  man's  dls- 

shall   be  received   in  evidence  as   to  com-  belief    In    a    future    punishment,    however, 

petency  to  testify  In  coyrts.     Dying  decla-  may  be  shown  in  order  to  affect  the  credit 

rations,  when  otherwise  admissible  in  evi-  to  be  given  his  dying  declaration:    Goodale 

dence,  are  not  to  be  excluded  because  the  v.  State,  1  Or.  335. 

i  7.    Manner  of  Swearing  Witnesses. 

The  mode  of  administering  an  oath  or  afl&rmation  shall  be  such  as  may 
be  most  consistent  with,  and  binding  upon,  the  conscience  of  the  person  to 
whom  such  oath  or  aflSrmation  may  be  administered. 

§  8.    Freedom  of  Speech. 

No  law  shall  be  passed  restraining  the  free  expression  of  opinion,  or 
restricting  the  right  to  speak,  write,  or  print  freely  on  any  subject  whatever; 
but  every  person  shall  be  responsible  for  the  abuse  of  this  right. 

S  9.    Searches,  Seizures  and  Warrants. 

No  law  shall  violate  the  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects,  against  unreasonable  search  or  seizure;  and  no 
warrant  shall  issue  but  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  person  or  thing 
to  be  seized. 

The  warrant  here  prohibited  from  being  for  and  does  not  include  an  order  of  the 

issued  without  cause  shown  on  oath  or  af-  county   court  requiring  an  alleged   lunatic 

flrmatlon    Is    process    for   the    arrest    of   a  to  be  brought  before  it  for  examination  for 

person  on  a  criminal  charge  for  the  purpose  the  purpose  of  being  committed  to  an  asy- 

of  bringing  him  to  trial,  or  answer  there-  lum:     Sprigg  v.  Stump,  8  Fed.  215. 

§  10.    Justice  to  be  Open  and  Without  Price. 

No  court  shall  be  secret,  but  justice  shall  be  administered  openly  and 
without  purchase,  completely  and  without  delay,  and  every  man  shall  have 
remedy  by  due  course  of  law  for  injury  done  him  in  person,  property,  or 
reputation. 

• 

An  act  requiring  certain  reasonable  court  was    repealed   before   the   injury   occurred: 

fees  to  be  paid  by  parties  is  not  prohibited  Templeton  v.   Linn  County,   22   Or.   315.   29 

•by  this  section.     Such  prohibition  is  aimed  Pac.    795.       By   the  law   of  1893    (5  — ,   Vol. 

at  bribes  and  fees  so  exorbitant  as  to  prac-  II  of  this  code)  a  right  of  action  against  a 

tically  close  the  doors  of  justice:     Bailey  v.  county  for  injuries  by  reason  of  defective 

Frugh,  5  Or.  137;  Northern  Counties  Trust  bridges   was   expressly  conferred,   and   this 

Co.  V.  Sears,  30  Or.  404,  41  Pac.  931;  Far-  statute  Is  construed  in  McFerren  v.  Uma- 

well  V.  Needham,  31  Or.  583,  41  Pac.  936.  tllla  County,  27  Or.  311,  40  Pac.   1013.  and 

The  provision  that  "every  man  shall  have  Gardner  v.   Wasco   County,    37   Or.   392,    61 

remedy    by   due    course   of   law   for    Injury  Pac.  834. 

done  him,"  etc.,  does  not  prohibit  the  legls-  Where,  however,  the  statute  was  in  force 

lature    from    repealing    a    statute    under  when  the  Injury  occurred,  this  provision  of 

which  a   right   of  action  might  accrue   to  the    constitution   precluded   the   legislature 

the  person;   hence  there  is  no  liability  on  from  taking  away  the  remedy  for  such  in- 

the  part  of  a  county  under  a  statute  grant-  jury:     Eastman   v.    Clackamas   County,   32 

Ing  a  right    of  action  for   injuries   caused  Fed.  32.     See  note  to  §  360,  post, 

by  defective  highways,  where  such  statute  The   legislature  has   power  to  exempt  a 
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ctty  from  liability  for  Injury  to  persons 
caused  by  defective  streets  and  highways 
within  the  munlclpalltv  and  such  an  ex- 
emption from  liability  is  not  a  violation  of 
this  section  of  the  constitution:  O'Hara 
V.  City  of  Portland.  3  Or.  525;  Matson  v. 
City  of  Astoria.  39  Or.  — ,  65  Pac.  1066;  but 
a  charter  which  exempts  both  the  city  and 
Its  officers  from  liability  Is  violative  of 
this  section,  and  therefore  void:     Matson 


V.  City  of  Astoria,  39  Or.  — ,  65  Pac.  1066. 
This  provision  g:uarantees  the  preserva- 
tlon  of  one's  good  name  and  gives  a  reme- 
dy for  any  detraction  of  It.  A  newspaper, 
therefore,  cannot  make  Injurious  comments 
about  parties  to  actions  in  court,  but  since 
Justice  is  to  be  administered  openly  it  may 
publish  a  fair  account  of  what  actually 
takes  place  there:  Thomas  v.  Bowen,  2^ 
Or.  264,   46  Pac.   768. 


f  11.    Rights  of  Accused  in  Criminal  Prosecutions. 

In  all  criminal  prosecutions,  the  accused  shall  have  the  right  to  public 
trial  by  an  impartial  jury  in  the  county  in  which  the  offense  shall  have 
been  committed;  to  be  heard  by  himself  and  counsel;  to  demand  the  nature 
and  cause  of  the  accusation  against  him,  and  to  have  a  copy  thereof ;  to  meet 
the  witnesses  face  to  face,  and  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor. 


The  law  permitting  district  attorney? 
to  file  informations  instead  of  present- 
ments by  the  grand  jury  does  not  contra- 
vene this  section:  State  v.  Tucker,  36 
Or.    302,    61   Pac.    894. 

When  it  appears  that  the  sentiment  in  a 
county  is  so  strong  against  an  accused  as 
to  make  it  Improbable  that  he  will  get  a 
fair  trial  he  has  a  right  to  a  change  of 
venue  by  virtue  of  this  section:  State  v. 
Olds.  19  Or.  427,  24  Pac.  394. 

The  fact  that  the  sheriff  who  selected  the 
talesmen  had  expressed  an  opinion  as  to 
the  guilt  of  the  accused,  but  was  to  receive 
no  compensation  for  a  conviction,  did  not 
prevent  the  accused  from  having  a  fair 
trial  bv  "an  impartial  Jury":  State  v.  Sav- 
age. 36  Or.  200,  60  Pac.  610. 

The  preliminary  examination  of  an  ac- 
cused is  a  part  or  stage  of  the  prosecution 
and  must  be  had  in  the  county  in  which 
the  offense  was  committed:  In  re  Kelly, 
46  Fed.   659. 

The  guarantee  to  an  accused  person  of 
the  right  "to  demand  the  nature  and  cause 
of  the  accusation  against  him"  is  not  in- 
fringed by  charging  an  accessory  before  the 
fact  as  though  he  had  directly  committed 
the  act:  State  v.  Stecves.  29  Or.  88,  43 
Pac.  947;  so.  too.  in  regard  to  a  person 
present,  aiding  and  abetting:  State  v. 
Kirk.  10  Or.  605;  so,  too,  whether  the  ac- 
cessory is  Indicted  jointly  with  the  prin- 
cipal or  separately:     State  v.   Branton.   33 


Or.    540,   56   Pac.    267;    State   v.    Moran,    15 
Or.   275,   14   Pac.   419. 

The  right  to  meet  the  witnesses  face  to 
face  does  not  preclude  the  admission  in 
evidence  of  dying  declarations:  State  v. 
Saunders.   14  Or.  304,   12  Pac.  441. 

The  provision  regarding  the  right  of  an 
accused  to  meet  the  witnesses  face  to  face 
precludes  testimony  of  the  witnesses  of  a 
CO- conspirator  made  after  the  crime  was 
fully  committed:  State  v.  Hinkle.  33  Or. 
97.    54   Pac.    155. 

Written  statements  of  a  co-defendant 
cannot  be  introduced  at  the  trial  of  the  ac- 
cused: State  V.  Steeves,  29  Or.  102,  43 
Pac.  947. 

The  requirement  that  the  accused  may 
meet  the  witnesses  against  him  face  to 
face  Is  satisfied  when  at  some  stage  of 
the  ca.se  in  a  proceeding  authorized  bv  law 
the  accused  is  confronted  with  the  witness 
and  given  an  opportunity  to  cross -examine 
him:  State  v.  Steeves,  29  Or.  102,  43  Pac. 
947. 

Where  the  defendant  expressly  consents 
that  the  deposition  of  a  witness  may  be 
taken  under  S 1880,  post,  of  the  code, 
and  such  deposition  is  subsequently  taken 
in  the  presence  of  defendant  and  his  coun- 
sel, who  cross-examines  the  witness,  there- 
is  no  Infringement  of  this  constitutional 
provision:  State  v.  Bowker,  26  Or..  813,  38 
Pac.   124. 


$  18.    Twice  in  Jeopardy. 

No  person  shall  be  put  in  jeopardy  twice  for  the  same  oflfense,  nor  be 
compelled  in  any  criminal  prosecution  to  testify  against  himself. 


GENERALLY. — The  stealing  at  the  same 
time  of  a  horse,  bridle  and  saddle  belong- 
ing to  the  same  person  constitutes  but  one 
crime  and  will  support  but  one  indictment. 
The  conviction  or  acquittal  of  one  may  be 
successfully  pleaded  as  a  bar  to  the  prose- 
cution for  another:  State  v.  McCormack, 
8  Or.  240. 

Where,  however,  the  same  act  consti- 
tutes two  or  more  offenses,  the  conviction 
or  acquittal  of  one  offense  does  not  bar  a 
prosecution  for  the  other.  Thus,  a  con- 
viction on  a  charge  of  kidnapping  does  not 
bar  a  prosecution  on  a  charge  of  assault 
and  battery  constituted  by  the  same  act: 
State  V.  Stewart.  11  Or.  62,  4  Pac.  128. 

Acquittal  of  a  charge  of  malicious  de- 
struction of  personal  property  of  another. 


is  no  bar  to  a  prosecution  for  the  Illegal 
disinterment  of  a  human  body,  though  the 
former  prosecution  related  to  the  casket  in 
which  it  was  enclosed:  State  v.  Magone, 
33  Or.  570,  56  Pac.  648. 

The  acts  enumerated  in  the  third  sub- 
division of  §  1807.  constitute  separate 
offenses:     State  v.  Howe,  27  Or.  141. 

The  same  act  which  violates  the  state 
law  and  the  United  States  law,  constitutes 
two  offenses:  United  States  v.  Barnhart, 
22  -Fed     238 

SECOND  TRIAL.— A  second  trial,  after 
failure  of  a  jury  to  agree,  is  not  twice  in 
jeopardy:  State  v.  Shaffer,  23  Or.  556,  32 
Pac,  545:  State  v.  Relnhart,  26  Or.  474, 
38  Pac.   822. 

A  conviction  of  a  degree   of  crime  in* 
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eluded  in  but  lower  than  that  charsred  In  the    accused    had    been    Informed    of    his 

the   Indictment   is   an   acquittal   of   and   a  risrhta:     State   v.   Andrews,   35   Or.   391,   68 

bar  to  a  second  trial  for  any  deerree  of  the  Pac.   765. 

crime  hl8:her  than  that  convicted  of:  State  When,  however,  an  accused  offers  hlm- 
V.  Steeves,  29  Or.  107.  43  Pac.  947.  self  as  a  witness,  this  section  does  not 
WITNESS  AGAINST  ONE'S  SELF.—  prevent,  on  cross-examination  for  the  pur- 
Evidence  of  statements  made  by  an  ac-  pose  of  impeaching  him,  questions  as  to 
cused  at  a  preliminary  hearing  cannot  be  whether  the  accused  has  not  made  con- 
introduced  at  a  trial  where  it  is  not  shown  tradictory  statements  at  other  times:  State 
that  they  were  voluntarily  made,  and  after  v.  Bartmess.  33  Or.  121,  54  Pac.  167. 

f  18.    Treatment  of  Persons  Under  Arrest. 

No  person  arrested  or  confined  in  jail  shall  be  treated  with  unnecessary 
rigor. 

§14.    Bail 

OfiEenses,  except  murder  and  treason,  shall  be  bailable  by  suflBcient  sure- 
ties. Murder  or  treason  shall  not  be  bailable  when  the  proof  is  evident  or 
the  presumption  strong. 

S  15,    Punishment  of  Crime. 

Laws  for  the  punishment  of  crime  shall  be  founded  on  the  principles 
of  reformation,  and  not  of  vindictive  justice. 

§  16.    Excessive  Bail  and  Fines  —  Power  of  Jury  in  Criminal  Prosecutions. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed.  Cruel 
and  unusual  punishments  shall  not  be  inflicted,  but  all  penalties  shall  be 
proportioned  to  the  ofifense.  In  aU  criminal  cases  whatever,  the  jury  shall 
have  the  right  to  determine  the  law  and  the  facts,  under  the  direction  of 
the  court,  as  to  the  law,  and  the  right  of  new  trial,  as  in  civil  cases. 

It  is  the  duty  of  the  court  under  this  sec-  will  reverse  the  Judgment:    State  v.  Cody, 

tion  to  five  certain  instructions  and  a  fail-  18  Or.  521,  23  Pac.   891.     The  authority  of 

ure  to  do  so,  even  when  not  requested  by  this  decision  is  much  weakened  by  that  of 

the  accused.  Is  a  violation  of  its  duty  which  State  v.  Foot  You,  24  Or.  70,  32  Pac.  1031. 

§  17.    Trial  by  Jury  in  Civil  Case. 

In  all  civil  cases,  the  right  of  trial  by  jury  shall  remain  inviolate. 

RIGHT  OF  TRIAL  BY  JURY.— This  sec-  The  power  of  a  court  of  equity  to  grant 

tion  merely  secures  to  suitors  the  right  of  relief  after  it  has  obtained  jurisdiction  for 

trial   by   Jury   in   those   cases   in   which   it  some  purpose  is  not  affected  by  this  sec- 

was  demandable  at  common -law.     The  fol-  tion;  hence  it  may  assess  and  award  dam- 

lowing    statutes    are,    therefore,    constitu-  ages    for   an   injury   at   the   same   time    it 

tional:      §  161,   authorizing  a   trial   in   cer-  abates   a   nuisance:     Fleischner  v.   Invest- 

taln   cases   by   referee:      Trlbou   v.    Strow-  ment  Co.,  26  Or.  130,  35  Pac.  174. 

bridge,   7  Or.   168;   McDonald  v.   American  A  jury  is  demandable  in  equity  suits  only 

Mtg.   Co.,   17   Or.   634,   21   Pac.   883;   Trum-  in  those  cases  in  which  it  was  demandable 

mer  v.  Konrad.  32  Or.  66,  61  Pac.  447;  S  185,  as  of  right  at  common-law:     Raymond  v. 

authorizing    the    court    in    certain    cases  Flavel,    27    Or.    230,    40    Pac.    158.      For    a 

in    the   default    of  a   party   to   assess    the  general  enumeration  of  such  cases  see  the 

damages:    Deane  v.  Willamette  Bridge  Co.,  opinion  in  that  case. 

22  Or.  169,  29  Pac.  440;  the  statute  authoriz-  If  the  Jury  fail  to  find  on  an  issue  sub- 
ing  the  county  court  upon  complaint  of  mltted  to  them,  the  court  has  no  power 
any  person  aggrieved,  to  assess  and  deter-  to  make  a  special  finding  on  that  issue: 
mine  the  damages  to  such  person  caused  Cox  v.  Alexander,  30  Or.  444,  46  Pac.  794. 
by  the  establishment  of  a  county  road:  The  inability  of  a  person  to  gain  a  Jury 
Kendall  v.  Test,  8  Or.  145;  SS  518  to  622,  trial  in  a  municipal  court  is  not  a  depriva- 
authorizing  a  court  of  equity  to  try  and  tion  of  any  right  secured  by  this  section: 
determine  controversies  In  respect  to  Wong  v.  City  of  Astoria,  13  Or.  645,  11 
disputed    boundaries:      King    v.    Brigham,  Pac.   295. 

23  Or.  275,  31  Pac.  601.  A  defendant  whose  negligence  is  to  be 
If  a  cause  is  referred  against  the  ob-  determined  in  an  action  for  personal  in- 
jection of  a  party  and  it  is  not  such  a  cause  Juries  is  entitled  to  the  verdict  of  a  Jury 
as  is  authorized  to  be  referred,  the  pro-  though  there  may  be  no  conflict  in  the  tes- 
ceedings  are  void  as  depriving  the  party  tlmony:  Shobert  v.  May,  40  Or.  — ,  66 
of  the  right  of  trial  by  Jury:    Mitchell  v.  Pac.   466. 

Flax  Assn.,  38  Or.  605,  63  Pac.  881. 
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1 18.  Private  Property  Taken  for  Public  Uses. 

Private  property  shall  not  be  taken  for  public  use,  nor  the  particular 
services  of  any  man  be  demanded,  without  just  compensation;  nor  except 
in  case  of  the  state,  without  such  compensation  first  assessed  and  tendered. 

See  Art.  XI,  i  4.  post,  as  to  first  maklngr  Sullivan  v.  Cline,  33  Or.   261,  64  Pac.   154. 

or  securinsT  compensation.  But  a  statute  authorizing  the  taking  of 

See  chapter   In  Vol.   II  for  creneral  law  property   for   a   private   road   Is   unconsti- 

Sovemlns  appropriations.  tutional:     Witham    v.    Osburn,    4    Or.    322, 

PARTICULAR   SERVICES.— The   statute  18  Am.  Rep.  287. 

providiner    that    witnesses    residing    within  The  assessing  and   tendering  Just   com- 

two  miles  of  the  place  of  trial  shall  receive  pensation,  except  in  case  of  the  state,   is 

neither  witness  fees  nor  mileage  does  not  a   condition  precedent  to   the   taking,   and 

contravene  this  provision,  as  such  services  the  legislature  cannot  authorize  any  other 

are    not    "particular   services"    within    the  method:    Oregonlan  Ry.  Co.  v.  Hill,  9  Or. 

meaning  of  this  section:    Daly  v.  Multno-  379;    and   equity   will   restrain   the   taking 

mah  County,  14  Or.  21.  12  Pac.  11.  until  such  condition  Is  complied  with:    Wll- 

The  detention  in  custody  of  the  prosecut-  lamette  Iron  Works  v.  O.  R.  &  N.  Co.,  26 

ing  witness  in  default  of  bail  is  not  requir-  Or.  232,  37  Pac.  1016;  46  Am.  St.  Rep.  620. 

ing   the    "particular   services"    of   him   for  The   rule    of    compensation,    as    provided 

which  compensation  must  be  made:    Morin  by   the   code   in   locating  county  roads,    is 

v    Multnomah  County,  18  Or.   167,  22  Pac.  not    violative    of    the    provision    that    just 

490.  compensation   must  be   made:     Putnam  v. 

The  law  annexing  part  of  Umatilla  county  Douglas   County,   6   Or.   330. 

to   Baker   county,   and   providing  that   the  The   legislature  may  legalize  the  act  of 

clerk    of    the    former    county    shall    make  the    county    court    in    establishing   a   road 

and  deliver  a  transcript  of  certain  records  without  legal  petition,  but  it  cannot  with- 

to  the  clerk  of  the  latter  requires  the  par-  out  notice  to  the  persons  concerned.     The 

ticular   services    of   the   clerk    of   Umatilla  legislature  Is  prohibited  from  taking  prop- 

county  in  making  such  transcript,   but  as  erty  for  public  use  without  just  compensa- 

the  county  Is  a  component  part  of  the  state  tlon.  and  it  is  necessarily  implied  thereby 

it  comes  within  the  exception  in  regard  to  that   the  owner  of  the  property  so  taken 

the  state  contained  in  this  section  of  the  shall   have    notice    of   the    proceedings   for 

constitution;    and    this    section,    therefore,  appropriation    and    an    opportunity    to    be 

does    not    authorize    the   clerk    to    demand  heard      thereon:      Burns      v.      Multnomah 

his  compensation  in  advance:  Baker  County  County,  15  Fed.  177. 

v.  Benson,  40  Or.  — ,  66  Pac.  819.  With    the    state    prepayment    is    not    a 

TAKING  OF  PROPERTY. — Private  prop-  condition  precedent,  hence  the  statute  au- 
erty  may  only  be  taken  for  public  use.  thorlzing  the  road  supervisor  to  take  ma- 
It  is  for  the  legislature,  not  the  courts,  terlal  from  adjoining  lands  for  repair  of 
to  say  In  what  particular  cases  the  right  roads  is  not  unconstitutional;  the  mode 
to  take  property  exists,  subject  only  to  of  obtaining  just  compensation  being  pro- 
the  limitation  that  the  use  shall  be  public,  vided  for:  Branson  v.  Gee,  25  Or.  466,  36 
and  compensation  shall  be  made.  Accord-  Pac.  527;  Cherry  v.  Mathews,  25,  Or.  485, 
ingly    the    following    uses    are    public:     A  36   Pac.   529. 

railroad  right  of  way:  Oregron  Cascades  R.  The  changing  of  a  county  road  into  a 
R.  Co.  V.  Bailey,  3  Or.  174.  A  canal  for  street  does  not  impose  an  additional  burden 
floating  logs:  Dalles  Lumbering  Co.  v.  which  will  require  compensation  to  be  made 
Urquhart.  16  Or.  69,  19  Pac.  78;  A  road  to  to  the  owners  of  the  fee:  Huddles  ton  v. 
a  private  residence  which  has  no  conven-  Eugene,  34  Or.  352,  55  Pac.  868. 
lent  access  to  a  county  road  is  authorized  So  the  damage  resulting  from  a  change 
by  the  code,  provided  the  general  public  in  a  street  grade  Is  not  a  taking  of  prop- 
has  the  right  to  use  it  at  any  time:  Towns  erty:  Brand  v.  Multnomah  County,  38  Or. 
v.  Klamath  County,  33  Or.  232,  53  Pac.  604;  92,  6  Pac.  390,  50  L.  R.  A.  389. 

1 19.  Imprisonment  for  Debt. 

There  shall  be  no  imprisonment  for  debt  except  in  ease  of  fraud  or 
absconding  debtors. 

The   word  "debt"  as  here  used  refers  to  tract,  when  the  defendant  is  about  to  leave 

that   axising   out   of  a   contract   expressed  the   state:     Norman   v.   Manciette,   1    Saw. 

or   implied,    and   has    no   application    to   a  489. 

tort    or    a    penalty.      Statutes    authorizing  Sudlvlsions  2,  4  and  5.  of  S  260,  are  the 

arrests   in  the   following  cases  are,   there-  only   Instances    of    fraud   justifying   arrest 

fore,  not  unconstitutional:  To  recover  a  fine  in  civil  actions:    Norman  v.  Zleber,   3  Or. 

or    penalty:     United    States    v.    Walsh,    1  204. 

Deady,    285;    to    recover    damages    for   In-  An    absconding    debtor    is    one    who    Is 

jury    to    a    person    by    force:     Hanson    v.  about  to  leave  the  state  without  any  defl- 

Fowle,  1  Saw.  606;  §  260,  subdiv.  1,  author-  nlte    intention    of    returning,    and    without 

i«ing    the   arrest   of    the    defendant   in   an  fulfllling   his    obligations    to   his    creditors: 

action    for    damages   arising   out    of    con-  Norman  v.  Manciette,  1  Saw.  490. 

§90.    Ezclusiye  Privileges. 

No  law  shall  be  passed  granting  to  any  citizen  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens. 
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Legislation  which  affects  all  persons  alike  The  Lockwood  law,  providing  a  method 
under  the  same  circumstances  and  condi-  for  holding  primary  elections  for  the  selec- 
tions is  not  prohibited  by  this  section,  tlon  of  delegates  to  nominating  conven- 
Thus,  the  following  statutes  have  been  tions,  denying  the  benefits  of  the  act  to 
held  constitutional  as  regards  this  pro-  political  parties  which  did  not  cast  at  the 
vision:  9  2075,  granting  immunity  from  next  preceding  election  at  least  a  specified 
arrest  for  debt  to  seamen:  In  re  Fred  per  cent,  of  the  total  vote  but  permitting 
Oberg.  21  Or.  407,  28  Pac.  130;  the  law  of  such  minor  parties  to  make  nominations 
1889  as  amended  in  1891,  granting  to  phy-  In  other  mode,  is  not  in  conflict  with  this 
siclans  practicing  in  the  state  at  the  time  section  of  the  constitution,  since  the  act  is 
of  the  passage  of  the  act  the  rigrht  to  a  but  a  reasonable  regulation  of  the  larger 
certiiTcate  without  an  examination,  while  parties  designed  to  safeguard  the  priv- 
others  are  compelled  to  be  examined:  State  lieges  of  the  electors  thereof,  and  is  not  an 
V.  Randolph,  23  Or.  79,  31  Pac.  201,  37  Am.  Inlrlngement    of    the    rights    of    the    minor 

St.  Rep.  655.  9  (laws  of  1899,  page  140)  party:    Ladd  v.  Holmes,  40  Or.  — ,  66  Pac. 

relating  to  fees  of  certain  officers  in  coun-  714. 
ties  of  more  than  50.000:    State  v.  Frazier, 
36  Or.   188,  59  Pac.  6. 

§  81.    Laws  of  Certain  Nature  not  to  be  Passed. 

Xo  ex  post  facto  law,  or  law  impairing  the  obligations  of  contracts,  shall 
ever  be  passed,  nor  shall  any  law  be  passed,  the  taking  effect  of  which  shall 
be  made  to  depend  upon  any  authority,  except  as  provided  in  this  constitu- 
tion :  Provided,  That  laws  locating  the  capital  of  the  state,  locating  county 
seats,  and  submitting  town  and  corporate  acts,  and  other  local  and  special 
laws,  may  take  effect  or  not,  upon  a  vote  of  the  electors  interested. 

LAWS  IMPAIRING  THE  OBLIGATION  special  law  within  this  section.  The  proviso 
OF  CONTRACTS. — An  act  providing  for  that  "local  and  special  laws  may  take  ef- 
the  taxation  of  mortgaeres  taken  before  as  feet  or  not  upon  a  vote  of  the  electors  In- 
well  as  after  the  passage  of  the  act  is  not  terested"  is  neither  a  grant  nor  a  limitation 
in  violation  of  this  section:  Mumford  v.  of  power,  but  merely  a  qualification  upon 
f^ewall.  11  Or.  67,  4  Pac.  588.  50  Am.  Rep.  the  clause  preceding  it;  and  does  not  make 
456;  Dundee  Mtg.  Co.  v.  School  Dist.,  19  it  obligatory  upon  the  legislature  to  submit 
Fed.   359.  to     the     interested     electors     a     question 

An  act  enlarging  the  time  for  redeeming  whether    certain    territory    in    one    county 

real  property  sold  on  execution  as  applied  should  be  separated  therefrom  and  annexed 

to  sales  on  mortgages  executed  before  the  to  another.     The  act,   therefore,   providing 

passage   of  the  act  is  a   violation  of  con-  for  such  annexation  is  constitutional  though 

tract:     State  v.   Sears,  29  Or.   582,  54  Am.  not  providing  for  submission  to  a  popular 

St.  Rep.  808.  note.  vote:    Baker  County  v.  Benson,  40  Or.  — , 

The  law  of  1901.  annexing  part  of  Uma-  66  Pac.  816. 
tilla  county  to  Baker  county  Is  a  local  and 

§  28.    How  Laws  Suspended. 

The  operation  of  the  laws  shall  never  be  suspended  except  by  the  au- 
thority of  the  legislative  assembly. 

§  23.    Habeas  Corpus. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless, 
in  case  of  rebellion  or  invasion,  the  public  safety  require  it. 

I  24.    Treason,  Evidence  Of. 

Treason  against  the  state  shall  consist  only  in  levying  war  against  it, 
or  adhering  to  its  enemies,  giving  them  aid  or  comfort.  No  person  shall  be 
convicted  of  treason  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  confession  in  open  court. 

§  25.    Effect  of  Conviction. 

No  conviction  shall  work  corruption  of  blood  or  forfeiture  of  estate. 

§  26.    Assemblages  of  the  People. 

No  law  shall  be  passed  restraining  any  of  the  inhabitants  of  the  state 
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from  assembling  together  in  a  peaceable  manner  to  consult  for  their  common 
good;  nor  from  instructing  their  representatives;  nor  from  applying  to  the 
legislature  for  redress  of  grievances. 

The    Lockwood    election    law,    requiring  the  rights  of  political  parties,   nor  an  in- 

the  holding  of  primary  elections  under  the  fringement    of    the    rights    guaranteed    by 

supervision    of    the    general    election    offl-  this  section,  and  §  33,  post,  of  this  article 

cers,  prescribing  a  test  for  the  indication  of  the  constitution,  but  is  merely  a  regula- 

of  party  afniiations,  and  directing  the  man-  tion  of  party  management  designed  to  se- 

ner  of  electing   committeemen   and   fixing  cure  to  the  voters  a  free  expression  of  their 

their  terms  of  office  and  specifying  their  will:  LAdd  v.  Holmes,  40  Or.  — ,  66  Pac.  714. 
duties.    Is    not   unwarrantable   Invasion   of 

S  97.    Right  to  Bear  Arms. 

The  people  shall  have  the  right  to  bear  arms  for  the  defense  of  them- 
selves and  the  state^  but  the  military  shall  be  kept  in  strict  subordination  to 
the  civil  power. 

§98.    Quartering  Soldiera. 

No  soldier  shall^  in  time  of  peace^  be  quartered  in  any  house  without 
the  consent  of  the  owner^  nor  in  time  of  war^  except  in  manner  prescribed 
by  law. 

§98.    Tides  of  Nobility. 

No  law  shall  be  passed  granting  any  title  of  nobility,  or  conferring  hered-  * 
itary  distinctions. 

§  80.    Emigration. 

No  law  shall  be  passed  prohibiting  emigration  from  the  state. 

§81.    Rights  of  White  Foreigners  —  What  Immigration  may  be  Restrained. 

White  foreigners  who  are  or  may  hereafter  become  residents  of  this 
state  shall  enjoy  the  same  rights  in  respect  to  the  possession,  enjoyment, 
and  descent  of  property  as  native-bom  citizens.  And  the  legislative  assembly 
shall  have  power  to  restrain  and  regulate  the  immigration  to  this  state  of 
persons  not  qualified  to  become  citizens  of  the  United  States. 

The  law  of  1891,  prohibiting  the  sale  of  enjoyment,  and  descent  of  property  as  na- 

state  lands  to  persons  other  than  citizens  tive-bom  citizens,  as  there  is  no  constitu- 

of  the  United  States  and  the  state,  is  not  in  tional   right   to  purchase   state   lands   and 

conflict   with    this   section   providing   that  the  state  may  determine  the  qualifications 

foreign-bom   residents    of   the   state   shall  of  purchasers  thereof:    State  v.  Carlson,  40 

enjoy  the  same  rights  to  the  possession.  Or.  — ,  67  Pac.  516. 

S  ZSL    Taxes  and  Duties. 

No  tax  or  duty  shall  be  imposed  without  the  consent  of  the  people  or 
their  representatives  in  the  legislative  assembly;  and  all  taxation  shall  be 
equal  and  uniform. 

See  Art.  IX,  §  1,  and  note. 

§  SS.    Enumeration  of  Rights,  how  Construed. 

This  enimieration  of  rights  and  privileges  shall  not  be  construed  to 
impair  or  deny  others  retained  by  the  people. 

See  note  to  Art.  I,  9  26,  ante.  ... 

Vol.  I.— 8. 
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S  34.    Prohibition  of  Slavery. 

There  shall  be  neither  slavery  nor  involuntary  servitude  in  the  state, 
otherwise  than  as  a  punishment  for  crime,  whereof  the  party  shall  have  been 
duly  convicted. 

§  35.    Free  Negroes  and  Mulattoes. 

No  free  negro  or  mulatto,  not  residing  in  this  state  at  the  time  of  the 
adoption  of  this  constitution,  shall  come,  reside,  or  be  within  this  state,  or 
hold  any  real  estate,  or  make  any  contracts,  or  maintain  any  suit  therein; 
and  the  legislative  assembly  shall  provide  by  penal  laws  for  the  removal  by 
public  officers  of  all  such  negroes  and  mulattoes,  and  for  their  effectual 
exclusion  from  the  state,  and  for  the  punishment  of  persons  who  shall  bring 
them  into  the  state,  or  employ  or  harbor  them. 

These  restrictions  upon  the  rights  of  negrroes  and  mulattoes  are  abrogated  by  the 
fourteenth  amendment  to  the  constitution  of  the  United  States. 

ARTICLE   11. 

SUFFRAGE   AND    ELECTIONS. 
§  1.    Elections  Free. 

All  elections  shall  be  free  and  equal. 

The  Liockwood  law.  providing  a  method  directly,  whereby  he  shall  be  hindered  or 

for  holding  primary  elections  for  the  selec-  prevented  from  participation  at  the  polls, 

tion   of   delegratea   to   nominating   conven-  The  word  "equal"  has  a  different  signlfl- 

tions,   imposes   no  restraint  upon   electors  cation;  every  elector  has  a  right  to  have 

and  does  not  deny  them  their  proper  in-  his  vote  counted  for  all  it  Is  worth  in  pro- 

fluence   and   is    not   in   conflict   with    this  portion  to  the  whole  number  of  qualified 

section:     Ladd    v.    Holmes,    40    Or. — ,    66  electors  desiring  to  exercise  their  privilege 

Pac.  714.  so  that  the  terms  free  and  equal,  used  as 

To  be  "free"  means  that  the  voter  shall  they   are    correlatively,    signi^,    not    only 

be     left     to     the     untrammeled     exercise,  that  the  election  shall  be  open  and  untram- 

whether  by  civil  or  military  authority,  of  meled    to   all    persons    endowed   with    the 

his  right  or  privilege,  that  is,  no  impedl-  elective  franchise,   but  shall  be  closed  to 

ment  or  restraint  of  any  character  shaU  all  not  in  the  enjoyment  of  such  privilege: 

be  imposed  upon  him,  either  directly  or  in-  LAdd  v.  Holmes,  40  Or.  — ,  66  Pac.  714. 

§  8.    Qualifications  of  Electors. 

In  all  elections  not  otherwise  provided  for  by  this  constitution,  every 
white  male  citizen  of  the  United  States,  of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  resided  in  the  state  during  the  six  months  immedi- 
ately preceding  such  election,  and  every  white  male  of  foreign  birth  of  the  age 
of  twenty-one  years  and  upwards,  who  shall  have  resided  in  this  state  during 
the  six  months  immediately  preceding  such  election,  and  shall  have  declared 
Ills  intention  to  become  a  citizen  of  the  United  States  one  year  preceding  such 
election,  conformably  to  the  laws  of  the  United  States  on  the  subject  of 
naturalization,  shall  be  entitled  to  vote  at  all  elections  authorized  by  law. 

The  fifteenth  amendment  of  the  United  election  for  school  directors.    A  law  allow- 

States    constitution   rendered    of    no    legal  ing  women  to  vote  at  school  elections  is 

force  or  effect  this  provision  restricting  the  therefore  not  prohibited  by  this  provision 

elective  franchise  to  white  persons:    Wood  of  the  constitution:    Harris  v.  Burr,  32  Or. 

V.  Fitzgerald.  3  Or.  679.  860.  62  Pac.   17. 

The  qualification  of  voters  here  set  forth  The  ofilce  of  county  school  superintend- 

applies  to  general  elections  provided  for  by  ent  is  a  county  office  requiring  of  the  in- 

the    constitution,    but   does    not   apply   to  cumbent    the    qualifications    of    a    county 


Constitution  op  Okegon.                                35 

elector;   a  woman  not  being  within  these  ture  cannot  add  others:     White  v.  County 

qualifications  is  not  entitled  to  hold  such  Commissioners,  13  Or.  319,  10  Pac.  484,  57 

office:      State    v.    Stevens,    29    Or.    473,    44  Am.  Rep.  20.    The  Lockwood  law,  however, 

Pac    898.  prescrlbini:     registration     but     permitting 

A  statute  requiring  previous  reg-istration  those  who  have  not  registered  to  vote  upon 

as   a   condition  of  exercising  the  right   to  certain   conditions    is    not   unconstitutional 

vote   is   void.     This  section  prescribes  the  within  this  provision:    Ladd  v.  Holmes,  40 

qualiflcations   of  electors  and   the  legisla-  Or.  — ,  66  Pac.  714. 

is.    Idiots,  Insane  and  Convicts. 

No  idiot  or  insane  person  shall  be  entitled  to  the  privileges  of  an 
elector;  and  the  privilege  of  an  elector  shall  be  forfeited,  by  a  conviction  of 
any  crime  which  is  punishable  by  imprisonment  in  the  penitentiary. 

The  term  "conviction,"  as  used  here,  is  The  authority  of  this  decision  is  per- 
used In  the  primary  and  ordinary  sense,  haps  avoided  by  the  amendment  to  sec- 
and  slgnifles  proving  or  finding  that  the  tlon  1230,  of  1895,  which  reads:  "Felony 
defendant  Is  guilty  either  by  the  verdict  of  is  a  crime  which  is  punishable  with  death 
the  Jury,  or  his  plea  to  that  effect,  and  or  by  imprisonment  in  the  penitentiary  of 
does  not  Include  the  punishment  which  fol-  this  state.  When  a  crime  punishable  by 
lows  thereon.  A  crime  is  punishable  by  imprisonment  in  the  penitentiary  is  also 
Imprteonment  in  the  penitentiary  when  by  punishable  by  a  fine  or  imprisonment  in 
any  law  it  may  be  so  punished,  and  the  the  county  Jail  in  the  discretion  of  the 
fact  that  It  also  may  be  or  is  otherwise  court,  it  shall  be  deemed  a  misdemeanor 
punished  does  not  change  Its  grade  or  char-  for  all  purposes  after  a  judgment  impos- 
acter  In  this  respect;  hence,  where  the  pun-  ing  punishment  other  than  imprisonment 
Ishment  provided  by  statute  for  a  certain  in  the  penitentiary." 

crime  was  either  imprisonment  in  the  pen-  This  section  does  not  operate  as  a  re- 
Itentlary.  or  a  fine,  and  a  person  upon  striction  upon  the  pardoning  power:  Par- 
conviction  by  pleading  guilty  was  pun-  don  by  the  governor  restores  to  the  person 
Ished  by  a  fine  but  not  by  imprisonment,  receiving  it  the  privileges  of  an  elector 
he  forfeited  his  right  to  vote  under  this  forfeited  by  the  crime:  Wood  v.  Fitzgerald, 
provision  of  the  constitution:  United  States  8  Or.  668. 
V.  Watklnds,   6  Fed.  162. 


14. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have  gained 
or  lost  a  residence  by  reason  of  his  presence  or  absence  while  employed  in 
the  service  of  the  United  States,  or  of  this  state;  nor  while  engaged  in  the 
navigation  of  the  waters  of  this  state,  or  of  the  United  States,  or  of  the 
high  seas;  nor  while  a  student  of  any  seminary  of  learning;  nor  while  kept 
at  any  almshouse,  or  other  asylum,  at  public  expense ;  nor  while  confined  in 
any  public  prison. 

Though  an  employee  of  the  United  States,  priate  steps  gain  a  residence  at  such  point 

or  of   the  state,   does   not  gain  or  lose  a  as   he   may   desire    independently   of   such 

residence  by  reason  of  his  presence  or  ab-  employment:   Wood  v.  Fitzgerald,  3  Or.  668. 
sence  in  such  service,  he  may,  by  appro - 

S  5.    Soldiers,  Seamen  and  Marines  not  to  Vote  —  Residence  Of. 

No  soldier,  seaman,  or  marine,  in  the  army  or  navy  of  the  United 
States^  or  of  their  allies,  shall  be  deemed  to  have  acquired  a  residence  in 
the  state  in  consequence  of  having  been  stationed  within  the  same;  nor 
shall  any  such  soldier,  seaman,  or  marine  have  the  right  to  vote. 

S  6.    Negroes,  Chinamen,  etc 

No  negro,  Chinaman,  or  mulatto  shall  have  the  right  of  suffrage. 

Negroes  or  mulattoes  bom  or  naturalized  of  suffrage  in  this  state  the  same  as  white 

in   the   United   States  and  subject   to  the  persons,  and  the  same  is  true  of  all  persons 

Jurisdiction  thereof  by  virtue  of  the  four-  born  or  naturalized   in   the  United   States 

teenth  amendment  are  now  citizens  of  the  pnd  subject  to  the  Jurisdiction  thereof:  The 

United  States  and  the  state  wherein  they  Slaughter  House  Cases,   16  Wall.  71.     Bee 

reside,  and.  therefore,  by  virtue  of  the  flf-  note  to  Art.  II,  9  2,  ante. 
teenth  amendment  are  entitled  to  the  right 
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S  7.    Bribery  at  Elections. 

Every  person  shall  be  disqualified  from  holding  oflBce  during  the  term 
for  which  he  may  have  been  elected,  who  shall  have  given  or  offered  a  bribe, 
threat,  or  reward  to  procure  his  election. 

A  promise  by  a  candidate  for  a  county  a  bribe  or  reward  within  the  meaning  of 

office  to  the  voters  of  his  county  that,   if  this  section,  unless  the  voters  sought  to  be 

elected,  he  will  pay  a  ceratin  part  of  the  influenced    thereby    are    taxpayers    of    the 

salary  of  the  omce  into  the  county  treas-  county,   or  would   in  some   way   be   bene- 

ury,    though     very     objectionable     on     the  flted  by  the  performance  of  the  offer:    State 

ground  of  public  policy,  is  not  an  offer  of  v.  Dustin,  6  Or.  376,  20  Am.  Rep.  746. 

§  8.    Election  Laws. 

The  legislative  assembly  shall  enact  laws  to  support  the  privilege  of  free 
suffrage,  prescribing  the  manner  of  regulating  and  conducting  election,  and 
prohibiting,  under  adequate  penalties,  all  undue  influence  therein  from 
power,  bribery,  tumult,  and  other  improper  conduct. 

§9.    Penalty  for  Dueling. 

Every  person  who  shall  give  or  accept  a  challenge  to  fight  a  duel,  or 
shall  knowingly  carry  to  another  person  such  challenge,  or  who  shall  agree 
to  go  out  of  the  state  to  fight  a  duel,  shall  be  ineligible  to  any  office  of  trust 
or  profit, 

S  10.    Lucrative  Offices. 

No  person  holding  a  lucrative  office  or  appointment  under  the  United 
States  or  under  this  state  shall  be  eligible  to  a  seat  in  the  legislative  assembly ; 
nor  shall  any  person  hold  more  than  one  lucrative  office  at  the  same  time, 
except  as  in  this  constitution  expressly  permitted :  Provided,  That  officers  in 
the  militia,  to  which  there  is  attached  no  annual  salary,  and  the  office  of 
postmaster,  where  the  compensation  does  not  exceed  one  hundred  dollars 
per  annum,  shall  not  be  deemed  lucrative. 

The  office  of  deputy  collector  of  internal  revenue  is  a  "lucrative  office,"  within  th& 
meaning  of  this  section:     Hermann's  Case,  Senate  Journal,  1870,  p.  32. 

S  11.    Ineligibility  to  Office  of  Collector,  When. 

No  person  who  may  hereafter  be  a  collector  or  holder  of  public  money 
shall  be  eligible  to  any  office  of  trust  or  profit,  until  he  shall  have  accounted 
for  and  paid  over,  according  to  law,  all  sums  for  which  he  may  be  liable. 

§  12.    Temporary  Appointment  to  Office. 

In  all  cases  in  which  it  is  provided  that  an  office  shall  not  be  filled  by 
the  same  person  more  than  a  certain  number  of  years  continuously,  an 
appointment  pro  tempore  shall  not  be  reckoned^  a  part  of  that  term. 

§  13.    Privileges  of  Electors. 

In  all  cases  except  treason,  felony,  and  breach  of  the  peace,  electors  shall 
be  free  from  arrest  in  going  to  elections,  during  their  attendance  there,  and 
in  returning  from  the  same ;  and  no  elector  shall  be  obliged  to  do  duty  in  the 
militia  on  any  day  of  election,  except  in  time  of  war  or  public  danger. 
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§14.   Time  of  Holding  Elections. 

General  elections  shall  be  held  on  the  first  Monday  of  June,  biennially. 

f  15.    How  Votes  to  be  Given. 

In  all  elections  by  the  legislative  assembly,  or  by  either  branch  thereof, 
votes  shall  be  given  openly  or  viva  voce,  and  not  by  ballot  forever;  and  in 
all  elections  by  the  people,  votes  shall  be  given  openly  or  viva  voce,  until  the 
legislative  assembly  shall  otherwise  direct. 

"Election,"  as  here  used.  Is  equivalent  to  * 'appointment":    State  v.  Thompson,  84  Or. 
33,  &4  Pac  349. 

§  1ft.    Plurality  Elects. 

In  all  elections  held  by  the  people,  imder  this  constitution,  the  person 
or  persons  who  shall  receive  the  highest  number  of  votes  shall  be  declared 
duly  elected. 

fi  17.    Place  of  Voting. 

All  qualified  electors  shall  vote  in  the  election  precinct  in  the  county 
where  they  may  reside  for  coimty  officers,  and  in  any  county  in  the  state 
for  state  oflBcers,  or  in  any  county  of  a  congressional  district  in  which  such 
electors  may  reside  for  members  of  congress. 

When  an  Individual  is  a  bona  flde  resl-  tion:    Wood  v.  Fitzgrerald.  3  Or.  668. 

dent  of  a  county  but  has  no  fixed  residence  Failure  to  vote  for  precinct  officers  raises 

or   domicile    In    any    particular    precinct  no  presumption  that  the   voter  was  not  a 

therein,   he   may   vote    in   any   precinct   in  resident   of   the   precinct:     Van   Winkle   v. 

which  he  finds  himself  on  the  day  of  elec-  Crabtree,  34  Or.  478,  55  Pac.   831. 

ARTICLE    III. 

DISTRIBUTION    OF    POWERS. 

§1.    Powers  of  Govermnent. 

The  powers  of  the  government  shall  be  divided  into  three  separate  de- 
partments,— ^the  legislative,  the  executive,  including  the  administrative,  and 
the  judicial ;  and  no  person  charged  with  official  duties  under  one  of  these 
departments  shall  exercise  any  of  the  functions  of  another,  except  as  in 
this  constitution  expressly  provided. 

The  power  of  appointment  to  all  offices  ^doners  by  the  legislature  in  joint  session: 

not   made   elective   by   the   constitution    is  Biggs  v.  McBride,  17  Or.  648,  21  Pac.  878; 

not  exclusively  an  executive  function.    This  Eddy  v.  Kincaid.  28  Or.   557,   41  Pac.   167; 

section   does    not   preclude    the    legislature  State  v.   Compson,  34  Or.   27,  54  Pac.   349. 

from    providing:    other    methods    of    filling  The    MeussdorfTer    act,    providing    for    the 

newly  created  oflllces.    Accordingly,  the  fol-  appointment    of    bridge    commissioners    by 

lowing    acts    are    not    unconstitutional    in  the  judges   of  the  circuit  court:     State  v. 

this    respect:      The   statute,    providing   for  George.  22  Or.  150,  29  Pac.  356,  29  Am.  St. 

the  filling  of  the  office  of  railroad  commls-  Rep.  686. 

ARTICLE   IV. 

LEGISLATIVE    DEPARTMENT. 

IL    Legislative  Authority  —  Style  of  Bill. 

The  legislative  authority  of  the  state  shall  be  vested  in  the  legislative 
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assembly,  which  shall  consist  of  a  senate  and  house  of  representative.  The 
style  of  every  bill  shall  be,  *'Be  it  enacted  by  the  Legislative  Assembly  of 
the  State  of  Oregon,*'  and  no  law  shall  be  enacted  except  by  biU. 

< 
S  2.    Number  of  Senators  and  Representatives. 

The  senate  shall  consist  of  sixteen,  and  the  house  of  representatives  of 
thirty-four,  members,  which  number  shall  not  be  increased  until  the  year 
1860,  after  which  time  the  legislative  assembly  may  increase  the  number 
of  senators  and  representatives,  always  keeping,  as  near  as  may  be,  the  same 
ratio  as  to  the  number  of  senators  and  representatives :  Provided,  That  the 
senate  shall  never  exceed  thirty,  and  the  house  of  representatives  sixty 
members. 

S  3.    By  Whom  Chosen. 

The  senators  and  representatives  shall  be  chosen  by  the  electors  of  the 
respective  counties  or  districts  into  which  the  state  may  from  time  to  time 
be  divided  by  law. 

This  and  the  two  succeedinsr  sections  do  torlal  district  to  another  county  in  a  dif- 

not  prevent  the  legislature,  after  apportion-  ferent   senatorial    district   without   a    new 

IniT  the  senators  and  representatives  amonsr  enumeration:    Baker  County  v.  Benson.  40 

the    respective    senatorial    districts,    from  Or.  — ,  66  Pac.  816. 
annexlner  part   of   a   county   in  one   sena- 

%  4.    Term  of  Office  —  Senators,  how  Classified. 

The  senators  shall  be  elected  for  the  term  of  four  years,  and  represen- 
tatives for  the  term  of  two  years  from  the  day  next  after  their  general 
election :  Provided,  however.  That  the  senators  elect,  at  the  first  session  of 
the  legislative  assembly  under  this  constitution,  shall  be  divided  by  lot  into 
two  equal  classes,  as  nearly  as  may  be;  and  the  seats  of  senators  of  the  first 
class  shall  be  vacated  at  the  expiration  of  two  years,  and  those  of  the  second 
class  at  the  expiration  of  four  years ;  so  that  one  half,  as  nearly  as  possible, 
shall  be  chosen  biennially  forever  thereafter.  And  in  case  of  the  increase 
of  the  number  of  senators,  they  shall  be  so  annexed  by  lot  to  one  or  the 
other  of  the  two  classes  as  to  keep  them  as  nearly  equal  as  possible. 

A  person  elected  senator  to  fill  a  vacancy  Is  elected  only  for  the  remainder  of  the 
unexpired  term,  not  for  four  years:    Mosler's  Case,  Senate  Journal.  1872,  p.  95. 

%  6.    Census. 

The  legislative  assembly  shall,  in  the  year  eighteen  hundred  and  sixty- 
five,  and  every  ten  years  after,  cause  an  enumeration  to  be  made  of  all  the 
white  population  of  the  state. 

S  6.    Apportionment. 

The  number  of  senators  and  representatives  shall,  at  the  session  next 
following  an  enumeration  of  the  inhabitants  by  the  United  States  or  this 
state,  be  fixed  by  law,  and  apportioned  among  the  several  counties  according 
to  the  number  of  white  population  in  each.    And  the  ratio  of  senators  and 
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representatives  shall  be  determined  by  dividing  the  whole  miinber  of  white 
population  of  such  county  or  district^  by  such  respective  ratios;  and  when 
a  fraction  shall  result  from  such  division,  which  shall  exceed  one  half  of 
luch  ratio,  such  county  or  district  shall  be  entitled  to  a  member  for  such 
fraction.  And  in  case  any  county  shall  not  have  the  requisite  population 
to  entitle  such  county  to  a  member,  then  such  county  shall  be  attached  to 
some  adjoining  county  for  senatorial  or  representative  purposes. 

S  7.    Senatorial  Districts. 

A  senatorial  district,  when  more  than  one  county  shall  constitute  the 
same,  shall  be  composed  of  contiguous  counties,  and  no  county  shall  be 
divided  in  creating  senatorial  districts. 

This  Bection  does  not  prevent  the  legls-  mer  county  not  beln^  divided  for  the  pur- 

l&tnre  from  annexing  part  of  a  county  in  pose    of    creatlnsr    a    senatorial    district: 

one  senatorial   district   to   another   county  Baker    County    v.    Benson,    40    Or.    — ,    66 

In  a  different  senatorial  district,  the  for-  Pac.   816. 

S  8.    Qualification  of  Senators,  etc. 

ISo  person  shall  be  a  senator  or  representative  who,  at  the  time  of  his 
election,  is  not  a  citizen  of  the  United  States;  nor  any  one  who  has  not 
been  for  one  year  next  preceding  his  election  an  inhabitant  of  the  county 
or  district  whence  he  may  be  chosen.  Senators  and  representatives  shall 
be  at  least  twenty-one  years  of  age. 

S9.    When  Free  From  Arrest  —  Words  Uttered  in  Debate. 

Senators  and  representatives  in  all  cases,  except  for  treason,  felony,  or 
breaches  of  the  peace,  shall  be  privileged  from  arrest  during  the  session  of 
the  legislative  assembly,  and  in  going  to  and  returning  from  the  same;  and 
shall  not  be  subject  to  any  civil  process  during  the  session  of  the  legislative 
assembly,  nor  during  the  fifteen  days  next  before  the  commencement  thereof. 
Nor  shall  a  member,  for  words  uttered  in  debate  in  either  house,  be  questioned 
in  any  other  place. 


i  10.    Sessions  of  the  Legislative  Assembly. 

The  sessions  of  the  legislative  assembly  shall  be  held  biennially  at  the 
capital  of  the  state,  commencing  on  the  second  Monday  of  September,  in 
the  year  eighteen  hundred  and  fifty-eight,  and  on  the  same  day  of  every 
second  year  thereafter,  unless  a  different  day  shall  have  been  appointed 
bylaw. 

The  time  of  meeting  of  the  legislature  has  been  changed  by  statute.    See  Vol.  n. 

1 11.    Election  of  Officers  —  Judge  of  Qualification  6f  Members,  etc 

Each  house,  when  assembled,  shall  choose  its  own  officers,  judge  of  the 
election,  qualifications,  and  returns  of  its  own  members,  determine  its  own 
roles  of  proceeding,  and  sit  upon  its  own  adjournments;  but  neither  house 
shall,  without  the  concurrence  of  the  other,  adjourn  for  more  than  three 
days,  nor  to  any  other  place  than  that  in  which  it  may  be  sitting. 
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S  IS.    Quorum. 

Two  thirds  of  each  house  shall  constitute  a  quorum  to  do  business^  but 
a  smaller  number  may  meet^  adjourn  from  day  to  day  and  compel  the  at- 
tendance of  absent  members.  A  quorum  being  in  attendance^  if  either  house 
fail  to  effect  an  organization  within  the  first  fiye  days  thereafter^  the  mem* 
bers  of  the  house  so  failing  shall  be  entitled  to  no  compensation  from  the 
end  of  the  said  five  days  until  an  organization  shall  have  been  effected. 

S  13.    Journal  — -  When  Yeas  and  Najrs  to  be  Entered. 

Each  house  shall  keep  a  journal  of  its  proceedings.  The  yeas  and  nays 
on  any  question^  shall^  at  the  request  of  any  two  members^  be  entered^  to- 
gether with  the  names  of  the  members  demanding  the  same^  on  the  journal : 
Provided^  That  on  a  motion  to  adjourn^  it  shall  require  one  tenth  of  the  mem- 
bers present  to  order  the  yeas  and  nays. 

See  note  to  Art  IV,  8  26,  post.  Wrisrht,  14  Or.  372,  12  Pac.  708;  Curie  v. 

The  journals  of  the  respective  houses  are  Southern  Pacific,   21   Or.   666,   28  Pec.   884. 

the  final  records  of  each  and  where  such  When  the   constitution  does  not  require 

records    show    affirmatively    that    certain  certain  proceedings   to   he   entered  in   the 

mistakes  were  made  in  the  passage  of  an  Journal,  the  absence  of  such  a  record  will 

act,  such  act  never  became  a  law:    State  v.  not  invalidate  a  law:    State  v.  Roarers,  22 

Or.  864,  30  Pac.  74. 

§  14.    When  Session  may  be  Secret. 

The  doors  of  each  house,  and  of  committees  of  the  whole,  shall  be  kept 
open,  except  in  such  cases  as  in  the  opinion  of  either  house  may  require 
secrecy. 

§  16.    Punishment  of  Members. 

Either  house  may  punish  its  members  for  disorderly  behavior,  and  may, 
with  the  concurrence  of  two  thirds,  expel  a  member;  but  not  a  second  time 
for  the  same  cause. 

§  16.    Punishment  of  Person  not  a  Member. 

Either  house,  during  its  session,  may  punish  by  imprisonment  any  per- 
son not  a  member  who  shall  have  been  guilty  of  disrespect  to  the  house,  by 
disorderly  or  contemptuous  behavior  in  its  presence,  but  such  imprisonment 
shall  not  at  any  time  exceed  twenty-four  hours. 

§  17.    General  Powers. 

Each  house  shall  have  all  powers  necessary  for  a  branch  of  the  legislative 
department  of  a  free  and  independent  state. 

§  18.    Bills  —  Where  to  Originate. 

Bills  may  originate  in  either  house,  but  may  be  amended  or  rejected  in 
the  other,  except  that  bills  for  raising  revenue  shall  originate  in  the  house 
of  representatives. 

BILL  FOR  RAISING  REVENUE.— A  bill  sons,  property  or  business  of  the  county 
for  raising  revenue  is  a  bill  or  law  for  for  a  public  purpose.  Quaere:  Whether 
levying  a  tax  upon  all,  or  some  of  the  per-    the  mortgage  tax  law  is  a  bill  for  raising 
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reyenue:     Dundee  Mtg.  Trust  Co.   v.  Par-  Wright,  14  Or.  374,  12  Pac.  708;  the  statute 

rish,  24  Fed.  201;  Mumford  v.  Bewail,  11  Or.  providing   for   certain   fees    to   be   paid   to 

71.  4  Pac.  585,  50  Am.  Rep.  462.  certain  public  officers  and  turned  mto  the 

The  following  have  lieen  held  to  be  not  treasury:     Northern  Counties  Trust  Co.  v. 

bills  for  raising  revenue;  an  act  licensing  Sears,  30  Or.  401,  41  Pac.  931. 
the  sale  of  intoxicating  liquors:     State  v. 

1 19.    Reading  of  Bills  and  Vote  on  Final  Passage. 

Every  bill  shall  be  read  by  sections,  on  three  several  days,  in  each  house, 
unless  in  case  of  emergency  two  thirds  of  the  house  where  such  bill  may  be 
depending,  shall,  by  a  vote  of  yeas  and  nays,  deem  it  expedient  to  dispense 
with  this  rule;  but  the  reading  of  a  bill  by  sections  on  its  final  passage  shall 
in  no  case  be  dispensed  with,  and  the  vote  on  the  passage  of  every  bill  or 
joint  resolution  shall  be  taken  by  yeas  and  nays. 

See  note  to  Art.  rv,  §  13.  74;   Currle  v.   So.   Pac.   Co.,   21  Or.   666,   28 

When  It  appears  from  the  legislative  Jour-  Pac.   884;  McKlnnon  v.  Cotner,  30  Or.  691, 

nals  that  the  enrolled  act  filed  In  the  office  49  Pac.  956. 

of  the  secretary  of  state  did  not  In  fact  Though  the  senate  Journal  does  not  show 

pass  the  legislature,  the  courts  will  refuse  that  a  bill   was  read  on  three   successive 

to  recognise  it  as  a  valid  law,  hut  the  ab-  days,  or  that  such  reading  was  dispensed 

sence    of    an    affirmative    showing    in    the  with,  it  is  sufficient  If  the  original  bill  on 

Journal   to   that   effect  does   not  affect   its  file  with  the  secretary  of  state  shows  that 

validity.     Where  the  Journal  does  not  show  the    provisions    of    the    constitution    were 

that  the  bill  was  read  section  by  section  compiled  with:    Mumford  v.  Sewall,  11  Or. 

on  its  final  passage,  or  that  the  vote  was  71,  4  Pac.  585,  50  Am.  Rep.  462. 

taken  by  yeas  and  noes  It  will  not  be  pre-  When  an  act  has  been  acquiesced  in  and 

Bumed  from  the  mere  silence  of  the  Journal  acted  upon  for  a  long  time  without  ques- 

in  that   regard   that   either  house  has   ex-  tlon  the  courts  will  not  look  Into  the  facts 

ceeded  its  authority  or  disregarded  Its  con-  connected    with    its    passage:     Mitchell    v. 

stltutional   requirements  in  the  passage  of  Campbell,   19  Or.   211,   24  Fac.   456. 
the  act:    State  v.  Rogers,  22  Or.  364.  30  Pac. 

%  90.    Subject  and  Title  of  Act. 

Every  act  shall  embrace  but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subjects  shall  be  expressed  in  the  title.  But  if  any 
subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  expressed 
in  the  title. 

GENERALLY.— The    title,    by    this    pro-  400,  41  Pac.  931;  Ladd  v.  Holmes,  40  Or.  — , 

vision,   is  made  part  of  the  act  and  may  66  Pac.  714;  State  v.   Steele.  39  Or.  419,  66 

aid   materially   in  determining  the   leglsla-  Pac.  516;  Clemmensen  v.  Peterson.  35  Or.  49, 

tive  intent:    State  v.  Robinson.  32  Or.   46,  56  Pac.  1015;   State  v.  Frazler,  36  Or.   181. 

48   Fac.    357;    State   v.   Moore,   37    Or.    539,  59  Pac.   5;   Farmers  L.    &  T.   Co.   v.   O.   & 

62  Pac.  26.  C.  R.  R.  Co..  24  Fed.   409. 

SUBJECTS    EXPRESSED    IN    TITLE.—  The  statutes   construed  in  the  following 

This  provision  was  designed  to  prevent  the  cases    are    held    not    constitutional    within 

Sractlce    of    embracing    In    a    bill    matters  this  provision:    State  v.  Wright,  14  Or.  370, 

aving  no  relation  to  each  other,  wholly  in-  12    Pac.    708;    Northern    Pac.    EjX.    Co.    v. 

congruous,    and    of   which    the    title    gives  Mitchell.  90  Fed.  82;  Case  v.  Loftus,  43  Fed. 

no   notice,    thus   securing   the   adoption   of  839.     See.  also.  State  v.  Moore,  37  Or.  639, 

measures  by  fraud  and  without  attracting  62  Pac.  26. 

attention,  or  combining  subjects  represent-  If  the  title  contains  superfluous  matter 
ing  diverse  interests  in  order  to  unite  the  but  there  is  a  sufficient  title  aside  from 
members  of  the  legislature  who  favored  such  superfluous  matter,  the  validity  of  the 
either  in  support  of  all:  State  v.  Shaw,  act  Is  not  affected  by  such  matter:  East- 
22  Or.  288,  29  Pac.  1028;  David  v.  Water  ham  v.  Clackamas  County,  32  Fed.  81. 
Committee.  14  Or.  118,  12  P*ac.  174;  Mc-  An  act  entitled  merely  "An  act  to  amend 
Whirter  v.  Brainard,  6  Or.  429;  Simpson  v.  a  certain  section  of  the  compilation  of 
Bailey,  3  Or.  616.  1887"  is  void  within  this  provision  of  the 
Within  this  provision  the  statutes  con-  constitution;  but  an  act  entitled  "An  act 
strued  in  the  following  cases  have  been  to  amend  an  act  relating  to  pilotage"  pur- 
held  constitutional  (they  will  be  noted  ports  Itself  to  be  an  act  relating  to  pilot- 
more  particularly  under  their  place  in  the  age  and  the  subject  is  sufficiently  expressed 
code):  Simpson  v.  Bailey,  3  Or.  516;  Mc-  in  the  title:  The  Borrowdale,  39  Fed.  876. 
WTiirter  v.  Brainard.  5  Or.  429;  Burch  v.  The  provisions  of  the  act  entitled.  "An 
Earhart.  7  Or.  66;  O'Keefe  v.  Weber,  14  Or.  act  to  regulate  and  tax  foreign  insurance, 
55,  12  Pac.  74;  David  v.  Portland  Water  banking,  express  and  exchange  corpora- 
Committee.  14  Or.  108,  12  Pac.  174;  State  v.  tlons  or  associations  doing  business  in  this 
Phenline,  16  Or.  108,  17  Pac.  672;  McCalla  state"  must  be  restricted  in  their  opera- 
V.  Bane,  46  Fed.  838;  State  v.  Shaw,  22  Or.  tlon  to  corporations  embraced  in  the  title: 
287,  29  Pac.  1028;  State  v.  Koshland,  26  Singer  Sew.  Mach.  Co.  v.  Graham,  8  Or. 
Or.  181,  36  Pac.  32;  Ex  Parte  TIce,  26  Or.  19,  34  Am.  Rep.  572;  O.  &  W.  T.  &  I.  Co. 
184,  37  Pac.  636;  Simon  v.  Northup,  27  Or.  v.  Rathbun,  5  Saw.  32;  New  England  Mtg. 
497  40  Pac.  660;  Ebc  Parte  Mon  Luck,  29  Or.  Security  Co.  v.  Vader,  28  Fed.  268.  See 
424'  44  Pac.  693.  64  Am.  St.  Rep.  804;  note  to  Art.  IV,  S  22,  post. 
Kortliem  Counties  Trust  v.   Sears,  30  Or. 


42  Constitution  of  Oregon. 

S  SI.    Act  to  be  Plainly  Worded. . 

Every  act  and  joint  resolution  shall  be  plainly  worded^  avoiding  as  far 
as  practicable  the  use  of  technical  terms. 

S  tt.    Mode  of  Revision  and  Amendment. 

No  act  shall  ever  be  revised  or  amended  by  mere  reference  to  its  title, 
but  the  act  revised  or  section  amended  shall  be  set  forth  and  published  at  full 
length. 

AMENDMENT    OP    STATUTE.— Refer-  Northern  Pacific  "Ex.  Co.   v.   Metschan,   90 

ence  in  the  title  of  a  le^rislatlve  act  to  a  Fed.  80. 

particular  section  of  an  authorized  compil-  SUPPLEMENTARY  STATUTB.^A  sub- 

ation  of  the  statutes  sought  to  be  amended  sequent  statute  supplementin^r  the  provls- 

is  a  sufficient  statement  of  the  subject  for  ions  of  a  former  one  may  be  enacted  with- 

a  mere  amendatory  act,  and  if  the  provis-  out  settlngr  forth  and  publishing  the  prior 

ions   of   the   amendment   could   have   been  provisions   as   amended:     David   v.    Water 

included  in  the  original  act  without  violat-  Committee.  14  Or.  110,  12  Pac.  174;  State  v. 

ing  the  constitution  it  is  valid:    Ex  Parte  Rogers,  22  Or.  866,  SO  Pac.  74;  Warren  v. 

Howe,    26   Or.    184,    37    Pac.    636;    State   v.  Crosby,   24  Or.   661,  34  Pac.   661;   Northern 

Phenline,  16  Or.  107,  17  Pac.  672.  Counties    Trust    v.    Sears,    30    Or.    398,    41 

An  act  amendatory  of  another  act  should  Pac.  931;  Sheridan  v.  Salem,  14  Or.  S37,  12 

contain  the   sections   of  the  latter  act   as  Pac.    926. 

amended  at  full  length,  but  it  need  not  also  REPEALS    BY    IMPLICATION    are    not 

contain  such   sections   as  are   unamended,  within  the  restriction:    Delay  v.  Chapman, 

The   act   amended    need    not   be   published  2    Or.    246;    Fleischner  v.    Chadwick,   6   Or. 

at  full  length  in  the  amendatory  act  unless  162;  Grant  County  v.  Sels,  6  Or.  246;  Stingle 

the  amendments   thereto  amount  to  a  re-  v.  Novel,  9  Or.  63;  The  QIaramara,  10  Fed. 

vision    of    the    same    by    producing    some  681. 

change    in    every    section    thereof:     The  An  act  may  be  repealed  or  limitations  and 

Borrowdale,   39   Fed.   376.  restrictions  placed  upon  it  without  setting 

It  is  sufficient  that  the  act  or  section  is  forth  the  entire  act:   Bird  v.  Wasco  County, 

set  forth  and  published  as  amended,  that  is,  3  Or.  286. 

as  it  will  read  after  being  amended:    Port-  It  is  not  necessary  that  the  body  of  the 

land  v.  Stock,  2  Or.  69;  Noland  v.  Costello,  act  declare  that  it  is  amendatory  of  a  par- 

2  Or.  66;  Doland  v.  Barnard,  6  Or.  890.  ticular  statute,   but   it   is   sufficient  if   the 

Quaere:      Whether    a     statute     can     be  intent  to  do  so  is  otherwise  apparent:   State 

amended  by  merely  repealing  a  clause  or  v.  Robinson,  32  Or.  48.  48  Pac.  367. 

subdivision   of  a  section   of   it:    Sayles   v.  A  subsequent  act  not  covering  the  entire 

O.  &  C.  R.  R.  Co.,  6  Saw.  61.  ground  of  an  earlier  one  and  not  clearly 

An  act  amending  another  needs  no  ad-  Intended   as   a   substitute   for   it  does   not 

ditional  title  to  designate  such  amendment,  repeal  such  earlier  act  unless  its  provisions 

as  the   subject   of   the   amendatory  act   is  are   so  repugnant  to   it  that   both   cannot 

sufficient:    State  v.  Phenline,  16  Or.  110,  17  stand:    In   re  Booth's  Will,   40  Or.   — ,   66 

Pac.   672;    McCalla  v.    Bane,    46   Fed.    838;  Pac.  710. 

S  28.    What  Local  and  Special  Laws  Prohibited. 

The  legislatiye  assembly  shall  not  pass  special  or  local  laws  in  any  of  the 
following  enumerated  cases>  that  is  to  say, — 

1.  Regulating  the  jurisdiction  and  duties  of  justices  of  the  peace,  and 
of  constables; 

2.  For  the  punishment  of  crimes  and  misdemeanors ; 

3.  Eegulating  the  practice  in  courts  of  justice; 

4.  Providing  for  changing  the  venue  in  civil  and  criminal  cases; 
6.     Granting  divorces; 

6.  Changing  the  names  of  persons; 

7.  For  laying,  opening,  and  working  on  highways,  and  for  the  election 
or  appointment  of  supervisors ; 

8.  Vacating  roads,  town  plats,  streets,  alleys,  and  public  squares; 
*9.     Summoning  and  impaneling  grand  and  petit  jurors; 

10.  For  the  assessment  and  collection  of  taxes  for  state,  county,  town- 
ship, or  road  purposes ; 

11.  Providing  for  supporting  common  schools,  and  for  the  preservation 
of  school  funds; 
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12.  In  relation  to  infawMt  on  money; 

13.  Providing  for  opening  and  condsoiiiig  the  elections  of  state^  county^ 
or  township  officers^  and  designating  the  places  of  vofing; 

14.  Providing  for  the  sale  of  real  estate  belonging  to  minors  or  oHier 
persons  laboring  under  legal  disabilities^  by  executors^  administrators^  guard- 
ianSy  or  trustees. 

IXKJAIi   AND    SPECIAIj   LAWS. — "Spe-  somewhat  in  EUis  v.   Fraxler,  38  Or.   469, 

cial"  as  here  used  has  the  same  meaning  63   Pac    642. 

as  "private"  of  the  common  law.     Special  ASSESSMENT   AND   COLLECTION  OF 

laws    apply    to    particular    individuals    or  TAXES. — Suhdivision  10  of  this  section  is 

things:    Allen  v.  Hlrsch,  8  Or.  412;  Craw-  intended   to   prohibit   the   passage   of   on^ 

ford  V.  Linn  County.  11  Or.  482,  6  Pac.  788;  those  laws  that  provide  a  special  and  local 

The  Mortgage  Tax  Case,  24  Fed.  199;  Max-  manner  of  assessing  and  collecting  taxes, 

weU   v.   Tillamook   County,   20   Or.   498,   26  and  does  not  affect  the  legality  of  a  special 

Pac  803.  tax  collected  in  the  usual  way  for  a  public 

A  local  statute  is  one  that  is  operative  purpose:     Simon   v.    Northup,    27    Or.    600, 

within  only  a  portion  of  the  state:    Man-  40   Pac.   660. 

ning  V.  Klippel,  9  Or.  867;  Crawford  v.  Linn  An  act  providing  that  the  sheriffs   and 

County,  11  or.  482,  5  Pac.  738;  Maxwell  v.  clerks    of   certain   specified   counties    shall 

Tillamook  County,  20  Or.  498,  26  Pac.  803.  have   salaries,    and   shall   collect   and   pay 

Laws  which  operate  alike  upon  all  per-  into  the  county  treasury  fees  for  their  serv- 

sons  similarly  situated  are  public:    Craw-  ices  according  to  a  table   of  rates  estab- 

fordv.  Linn  County,  11  Or.  482,  6  P*ao.  738.  llshed  by  the  act  is  a  local  act  for  the  as- 

JURISDICTION  OF  JUSTICE  OF  THE  sessment  and  collection  of  specific  taxes, 
PEACE. — ^This  restriction  prevents  the  pajs-  and  is  void:  Manning  v.  Klippel,  9  Or.  367. 
sage  of  special  laws  giving  greater  Juris-  In  the  case  of  State  v.  Frasler,  the  case 
diction  over  cases  to  magistrates  in  one  of  Manning  v.  Klippel  is  explained  as  hav- 
locallty  than  to  those  in  another,  but  does  Ing  been  decided  upon  the  theory  that  the 
not  prevent  special  legislation  in  regard  to  fees  collected  from  litigants  were  to  create 
the  following  subjects:  Territorial  Jurlsdic-  a  special  fund  for  the  payment  of  ofidcers' 
tlon,  e.  g..  special  laws  conferring  powers  salaries,  which  had  formerly  been  paid  out 
and  jurisdiction  of  justices  of  the  peace  of  a  fund  created  by  general  taxation,  and 
upon  a  municipal  judge  within  his  munic-  that  the  act  was  declared  void  on  the 
Ipallty:  Ryan  v.  Harris,  2  Or.  278;  Craig  theory  that  this  law  created  a  special  tax 
v.  Morice.  2  Or.  223;  State  v.  Wiley,  4  Or.  upon  litigants  for  that  purpose:  State  v. 
184;  Portland  v.  Denny,  6  Or.  160;  Clemmen-  Frazier,  86  Or.  187,  69  Pac.  6. 
sen  V.  Peterson,  86  Or.  60,  66  Pac.  1016;  the  The  act  of  1898,  page  163,  fixing  the  corn- 
compensation  of  justices:  Multnomah  pensation  of  certain  county  officers  in  lieu 
County  V.  Adams,  6  Or.  616;  Portland  v.  of  fees,  assuming  that  the  fees  provided 
Besser.  10  Or.  249:  but  an  act  limiting  the  by  the  act  to  be  paid  into  the  treasury 
jurisdiction  and  authority  of  a  police  judge  are  taxes,  is  not  in  violation  of  this  clause, 
when  acting  as  a  justice  of  the  peace,  to  for  the  act  is  applicable  to  every  county 
criminal  matters  ia  unconstitutional:  State  in  the  state:  Northern  Count.  Trust  Co.  v. 
v.  Wiley,  4  Or.  187;  and  an  act  extending  Sears.  30  Or.  392,  41  Pac.  981;  Brownfleld 
the  jurisdiction  of  a  justice  of  the  peace  v.  Houser,  30  Or.  639,  49  Pac.  843. 
to  complaints  for  violations  of  town  ordi-  Nor  ia  the  law  subject  to  the  objection 
nances  would  be  In  confilct  with  this  seo-  that  it  is  local  because  Lincoln  County  was 
tlon:     Lafayette  v.  Clark.  9  Or.  226.  not  provided  for:  Northern  Count.  Trust  Co. 

REGULATING  PRACTICE  IN  COURTS  v.  Sears,  supra.  Such  fees,  however,  are 
OF  JUSTICE.  —The  act  of  1893,  page  163,  not  taxes  within  the  provisions  of  the  con- 
providing  for  trial  fees  is  not  in  conflict  stitution:  Landis  v.  Lincoln  County,  31  Or. 
with  tbis  section,  since  it  applies  to  all  the  430,  60  Pac.  630;  State  v.  Frazier,  36  Or. 
counties   in   the  state:    Northern  Counties  187,  69  Pac.  6. 

Trust  Co.  v.  Sears.  30  Or.  397,  41  Pac  931,  The  law  providing  that  a  mortgage,  deed 

nor  is  the  act  of  1899.  p.  40.  providing  cer-  of  trust,  contract  or  other  obligation  where- 

tain  trial,  clerk  and  sheriff  fees  In  certain  by   land   or   real   property   situated    in   no 

counties  since  it  does  not  affect  the  manner  more  than  one  county  In  this  state  Is  made 

or  order  of  conducting  the  business  of  the  security  for  the  payment  of  a  debt,  together 

courts:     State   v.    Frazier,    36   Or.    184,   69  with  such  debt  shall  for  the  purposes  of 

F^c.  6.  assessment    for    taxation    be    deemed   and 

HIGHWAYS. — Subdivision  7  is  limited  In  treated  as   land  or  real  property,   and  be 

Its    operation   to   highways   traversing   the  taxed  in  the  county  where  the  land  shall 

rural    districts,   and  has   no  application   to  He,  is  not  in  violation  of  this  section:  Craw- 

the  streets  of  cities.     The  state  may  vest  ford  v.  Linn  County.  11  Or.  482,  6  Pac.  738. 

exclusive   control    of    such    streets    in    the  This    same    tax   was   declared   unconstitu- 

munlclpal    authorities:     East    Portland   v.  tional  in  the  United    States    circuit    court 

Multnomah  County,   6   (^.   66;   Multnomah  prior  to  the  decision  in  Crawford  v.  Linn 

County  V.   Sllker,   10  Or.   65;   Oregon   City  County:  Dundee  Mtg.  &  Trust  Co.  v.  School 

v.  Moore.  30  Or.  217.  46  Pac.  1017;  Simon  Diet..  19  Fed.  369.  21  Fed.  161;  Dundee  Mtg. 

v.  Northup,  27  Or.  499.  40  Pac.  560.  &  Trust  Co.  v.  Parrlsh,  24  Fed.  197;  King 

A  law  providing  for  the  opening  of  a  road  v.  Dundee  Mtg.  &  Trust  Co.,  28  Fed.  33. 

to  connect  different  sections  of  the  state  The  act  of  1899,  page  162,  authorizing  a 

whlcb   are   Inaccessible   to   each   other   by  tax  on  bicycles  within  certain  counties  only 

reason  of  natural  barriers,  and  which  law  Is  a  local  law.     The  payment  provided  for 

appropriates  money  therefor,  is  not  a  local  by  this   law  is  a  tax   as  distinct  from   a 

or   special   law;   said  road  being  a  public  license  since  the  sum  required  to  be  paid 

improvement  for  the  benefit  and   conven-  for  the  use  of  every  bicycle  on  the  public 

lence   of  the  whole  state  and  not  for  that  roads  is  much  larger  than  is  necessary  for 

of   tlie   people   of   the   particular    locality:  the  cost  of  regulation,  and  the  law  is  evi- 

Allen  v.  Hirsch.  8  Or.  412.  dently  designed  to  provide  a  revenue:    Ellis 

A  law  authorizing  a  road  for  the  benefit  v.  Frazier.  38  Or.  462,  63  Pac.  642. 
of  a  particular  district  only  is  local,   and  The  legislature  may,  in  vesting  a  munlc- 
therefore,  unconstitutional:   Maxwell  v.  Til-  Ipal   corporation  with     control     over     the 
lamook  County,  20  Or.  606.  26  Pac.  803.    The  county   roads   within   its   boundaries,    con- 
question     of     local  highways  is  discussed  stitutionally  confer  the  right  to  control  the 
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expenditure  of  the  funds  applicable  to  such  enactment  extends  to  all  cities  as  they  sub- 
roads:  OrefiTon  City  v.  Moore,  30  Or.  218,  sequently  acquire  the  prescribed  population 
46  Pac.  1017.  and  operates  eaual)^  UDon  all  of  a  desisr- 
n,T9SS^^£SU  ^^  conducting  ELBC-  nated  class  fouSdSuipon  a  T^onablVlSi 
TIONS,  ETC—The  Lockwood  act.  provid-  proper  classification,  and  hence  does  not 
Ing  for  a  method  of  holding  primary  elec-  infringe  the  provision  of  the  constitution 
tions  in  cities  having  a  population  of  ten  prohibiting  special  or  local  laws  "providing 
thousand  or  more,  as  shown  by  the  last  for  opening  and  conducting  elections  of 
state  or  federal  census,  for  the  selection  of  state,  county  or  township  officers":  Ladd  v. 
delegates  to  nominating  conventions,  though  Holmes.  40  Or.  — .  66  Pac.  714. 
applicable  to  but  one  city  at  the  time  of  its 

§  24.    Suit  Against  State. 

Provision  may  be  made  by  general  law  for  bringing  suit  against  the 
state,  as  to  all  liabilities  originating  after  or  existing  at  the  time  of  the  adop- 
tion of  this  constitution;  but  no  special  act  authorizing  such  suit  to  be  brought 
or  making  compensation  to  any  person  claiming  damages  against  the  state, 
shall  ever  be  passed. 

§  25.    Majority  Necessary  to  Pass  a  Bill  — Bill  to  be  Signed  by  Speaker. 

A  majority  of  all  the  members  elected  to  each  house  shall  be  necessary 
to  pass  every  bill  or  joint  resolution;  and  all  bills  and  joint  resolutions  so 
passed  shall  be  signed  by  the  presiding  officers  of  the  respective  houses. 

The  sifirnature  of  a  presiding  officer  to  a  that  some  condition  Imposed  by  the  con- 

bill   or   resolution    imports   absolute   verity  stitution  was  not  observed,  the  signatures 

unless    affirmatively    contradicted    by    the  of  the  presiding  officers  of  the  two  houses. 

Journal  which  the  constitution  requires  to  and   of  the   governor,   will   not  make   it  a 

be  kept:    McKinnon  v.  Cotner,  30  Or.  592,  valid   law:     Currie  v.    Southern  Pacific,   21 

49   Pac.    956.  Or.  570,  28  Pac.  884. 

But  where  the  Journal  shows  affirmatively 


Protest. 

Any  member  of  either  house  shall  have  the  right  to  protest,  and  have  his 
protest,  with  his  reasons  for  dissent,  entered  on  the  journal. 

§  27.    What  Statute  a  Public  Law. 

Every  statute  shall  be  a  public  law,  unless  otherwise  declared  in  the 
statute  itself. 

The  mortgage  tax  law  is  to  be  deemed  a  738;  King  v.  Dundee  Mtg.  Co.,  28  Fed.  36. 
public    law    since    there    is    no    declaration       An  act  may  be  special  and  at  the  same 

in  it  that  its  operation  is  to  be  restricted:  time  either  public  or  private:    Dundee  Mtg. 

Crawford  v.  Linn  County,  11  Or.  482,  5  Pac.  Trust  Co.  v.  School  Dist,  21  Fed.  168. 

S  28.    When  Act  to  Take  Effect. 

No  act  shall  take  eflEect  until  ninety  days  from  the  end  of  the  session 
at  which  the  same  shall  have  been  passed,  except  in  case  of  emergency ;  which 
emergency  shall  be  declared  in  the  preamble  or  in  the  body  of  the  law. 

The  legislature  cannot  create  the  emer-  governor  vetoes  and  it  is  passed  over  his 

gency  but  it  can  declare  that  certain  exist-  veto,  takes  effect  from  and  after  its  pas- 

Ing   facts    constitute    an   emergency:     Mc-  sage:    Biggs  v.  McBride,  17  Or.  644,  21  Pac. 

Whirter  v.  Brainard,  5  Or.  429.  878. 

An  act  which  passes  both  houses  of  the  The  determination  by  the  legislature  that 

legislature     and     contains     an     emergency  certain    facts    constitute   an    emergency    is 

clause,  followed  by  the  words  that  it  "shall  not  reviewable  by  the  court:    Biggs  v.  Mc- 

take  effect  and  be  in  force  from  and  after  Bride,   17  Or.  647,  21  Pac.  878. 
its  approval  by  the  governor,"  but  which  the 

§  29.    Compensation  of  Members. 

The  members  of  the  legislative  assembly  shall  receive  for  their  services 
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a  sum  not  exceeding  three  dollars  a  day,  from  the  commencement  of  the 
session;  but  such  pay  shall  not  exceed  in  the  aggregate  one  hundred  and 
twenty  dollars  for  per  diem  allowance  for  any  one  session.  When  convened 
in  extra  session  by  the  governor,  they  shall  receive  three  dollars  per  day; 
but  no  extra  session  shall  continue  for  a  longer  period  than  twenty  days. 
They  shall  also  receive  the  sum  of  three  dollars  for  every  twenty  miles  they 
shall  travel  in  going  to  and  returning  from  their  place  of  meeting,  on  the 
most  usual  route.  The  presiding  oflScers  of  the  assembly  shall,  in  virtue  of 
their  office,  receive  an  additional  compensation  equal  to  two  thirds  of  their 
per  diem  allowance  as  members. 

lao.    Member  not  Eligible  to  Other  Office. 

No  senator  or  representative  shall,  during  the  time  for  which  he  may 
have  been  elected,  be  eligible  to  any  office,  the  election  to  which  is  vested  in 
the  legislative  assembly;  nor  shall  be  appointed  to  any  civil  office  of  profit 
which  shall  have  been  created,  or  the  emoluments  of  which  shall  have  been 
increased  during  such  term,  but  this  latter  provision  shall  not  be  construed 
to  apply  to  any  officer  elective  by  the  people. 

A  brldfire  commissioner,  under  the  Meuss-        For  the  meaning  of  the  word  "elect,"  as 
dorffer  act,  is  not  an  office  within  this  pro-    used  in  the  constitution,  see  State  v.  Comp- 
vlsion  preventing  a  senator  from  holding  It    son,  34  Or.  33,  64  Pac.  349. 
during  the  term  for  which  he  was  elected: 
State  V.  George,  22  Or.  160,  29  Pac.  356,  29 
Am.  St.  Rep.  686. 

S  81.    Oath  of  Members. 

The  members  of  the  legislative  assembly  shall,  before  they  enter  on  the 
duties  of  their  respective  offices,  take  and  subscribe  the  following  oath  or 
affirmation : — 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  will  support 
the  constitution  of  the  United  States,  and  the  constitution  of  the  state  of 
Oregon,  and  that  I  will  faithfully  discharge  the  duties  of  senator  (or  repre- 
sentative, as  the  case  may  be)  according  to  the  best  of  my  ability. 

And  such  oath  may  be  administered  by  the  governor,  secretary  of  state, 

or  judge  of  the  supreme  court. 

ARTICLE   V. 

EXECUTIVE   DEPARTMENT. 

9  1.    Executive  Power — Term  of  Office. 

The  chief  executive  power  of  the  state  shall  be  vested  in  a  governor, 
who  shall  hold  his  office  for  the  term  of  four  years ;  and  no  person  shall  be 
eligible  to  such  office  more  than  eight  in  any  period  of  twelve  years. 

See  note  to  Art  m,  9  1. 

i  2.    Qualifications  of  Governor. 

No  person,  except  a  citizen  of  the  United  States,  shall  be  eligible  to 
the  office  of  governor,  nor  shall  any  person  be  eligible  to  that  office  who  shall 
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not  have  attained  the  age  of  thirty  years,  and  who  shall  not  have  been 
three  years  next  preceding  his  election  a  resident  within  this  state. 

§  8.    Who  not  EUgible. 

No  member  of  congress,  or  person  holding  any  office  under  the  United 
States,  or  under  this  state,  or  under  any  other  power,  shall  fill  the  office  of 
governor,  except  as  rftay  be  otherwise  provided  in  this  constitution. 

§4.    Election  of  Governor. 

The  governor  shall  be  elected  by  the  qualified  electors  of  the  state  at 
the  times  and  places  of  choosing  members  of  the  legislative  assembly,  and 
the  returns  of  every  election  for  governor  shall  be  sealed  up  and  transmitted 
to  the  secretary  of  state,  directed  to  the  speaker  of  the  house  of  representa- 
tives, who  shall  open  and  publish  them  in  the  presence  of  both  houses  of 
the  legislative  assembly. 

i  6^   In  Case  of  Tie. 

The  person  having  the  highest  number  of  votes  for  governor  shall  be 
elected;  but  in  case  two  or  more  persons  shall  have  an  equal,  and  the  highest 
number  of  votes  for  governor,  the  two  houses  of  the  legislative  assembly,  at 
the  next  regular  session  thereof,  shall  forthwith,  by  joint  vote,  proceed  to 
elect  one  of  the  said  persons  governor. 

"Blect"  as  used  here  of  the  "legislature  electing  In  case  of  a  tie"  is  synonymous 
with  appoint:    State  v.  Compson,  34  Or.  33,  54  Fac.  349. 

i  e.    Contested  Elections. 

Contested  elections  for  governor  shall  be  determined  by  the  legislative 
assembly  in  such  manner  as  may  be  prescribed  by  law. 

§  7.    Term  of  Office. 

The  official  term  of  the  governor  shall  be  four  years;  and  shall  commence 
at  such  times  as  may  be  provided  by  this  constitution,  or  prescribed  by  law. 

§  8.    In  Case  of  Vacancy  or  Disability. 

In  case  of  the  removal  of  the  governor  from  office,  or  of  his  death,  res- 
ignation, or  inability  to  discharge  the  duties  of  the  office,  the  same  shall 
devolve  upon  the  secretary  of  state ;  and  in  case  of  the  removal  from  office, 
death,  resignation,  or  inability,  both  of  the  governor  and  secretary  of  state, 
the  president  of  the  senate  shall  act  as  governor,  until  the  disability  be 
removed,  or  a  governor  be  elected. 

The  secretary  of  state  entering  upon  the  governor's  term  of  office  though  he  ceases 

duties  of  governor,  upon  the  governor's  res-  in  the  mean  time  to  be  secretary  of  state: 

ignation,  may  continue  to  perform  the  func-  Chadwick  v.   Ejarhart,   II   Or.   389,   4   Pac. 

tlons  of  governor  for  the  remainder  of  the  1180.    See  note  to  Art.  XTTT,  9  1. 

§  9.    Governor,  Commander-in-Chief. 

The  governor  shall  be  commander-in-chief  of  the  military  and  naval 
forces  of  this  state,  and  may  call  out  such  forces  to  execute  the  laws,  to 
suppress  insurrection,  or  to  repel  invasion. 
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1 10.    To  See  that  Laws  are  Executed. 

He  shall  take  care  that  the  laws  be  faithfully  executed. 

%  11.    To  Make  Recommendations  to  Legislature. 

He  shall^  from  time  to  time,  give  to  the  legislative  assembly  information 
touching  the  condition  of  the  state,  and  recommend  such  measures  as  he 
shall  judge  to  be  expedient. 

$  18l    May  Convene  Legislature. 

He  may,  on  extraordinary  occasions,  convene  the  legislative  assembly  by 
proclamation,  and  shall  state  to  both  houses,  when  assembled,  the  purpose 
for  which  they  shall  have  been  convened. 

%  13.    Transact  Business  with  Officers. 

He  shall  transact  all  necessary  business  with  the  officers  of  government, 
and  may  require  information  in  writing  from  the  officers  of  the  administrative 
and  military  departments  upon  any  subject  relating  to  the  duties  of  their 
respective  offices. 

$14.    May  Grant  Reprieves,  Pardons,  etc. 

He  shall  have  power  to  grant  reprieves,  commutations,  and  pardons, 
after  conviction,  for  all  offences  except  treason,  subject  to  such  regulations 
as  may  be  provided  by  law.  Upon  conviction  for  treason,  he  shall  have 
the  power  to  suspend  the  execution  of  the  sentence  until  the  case  shall  be 
reported  to  the  legislative  assembly,  at  its  next  meeting,  when  the  legislative 
aissembly  shall  either  grant  a  pardon,  commute  the  sentence,  direct  the 
execution  of  the  sentence,  or  grant  a  further  reprieve.  He  shall  have  power 
to  remit  fines  and  forfeitures,  under  such  regulations  as  may  be  prescribed 
by  law;  and  shall  report  to  the  legislative  assembly,  at  its  next  meeting, 
each  case  of  reprieve,  commutation,  or  pardon  granted,  and  the  reasons  for 
granting  the  same;  and  also  the  names  of  all  persons  in  whose  favor  remis- 
sion of  fines  and  forfeitures  shall  have  been  made,  and  the  several  amounts 
remitted. 

EFFKCT  OF  PARDON. — ^A  pardon  by  the  *that  the  person  has  been  convicted  of  the 
governor  not  only  relieves  the  person  par-  crime  and  upon  a  Judicial  inquiry  as  to  the 
doned  from  further  punishment  but  restores  moral  character  of  the  pardoned  individual 
to  him  all  privileges  of  citizenship  forfeited  the  fact  of  such  conviction  will  be  consid- 
by  conviction  of  the  crime  to  which  the  ered,  notwithstanding  the  pardon:  In  re 
pardon  relates:  V7ood  v.  Fitzgerald,  3  Or.  ,  Spencer,  6  Saw.  196. 
668;  but  a  pardon  does  not  undo  the  fact  -^ 

$  15.    Veto  Power  —  Reconsideration  of  Vote  by  Legislature  —  Vote  to  be  by 
Yeas  and  Nays. 

Every  bill  which  shall  have  passed  the  legislative  assembly  shall,  before 
it  becomes  a  law,  be  presented  to  the  governor;  if  he  approve,  he  shall  sign 
it;  but  if  not,  he  shall  return  it  with  his  objections  to  that  house  in  which 
it  shall  have  originated,  which  house  shall  enter  the  objections  at  large  upon 
the  journal,  and  proceed  to  reconsider  it.    If  after  such  reconsideration  two 


48  Constitution  of  Oregon. 

thirds  of  the  members  present  shall  agree  to  pass  the  bill,  it  shall  be  sent, 
together  with  the  objections,  to  the  other  house,  by  which  it  shall  likewise 
be  reconsidered,  and  if  approved  by  two  thirds  of  the  members  present  it 
shall  become  a  law.  But  in  all  such  cases  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the  names  of  the  members  voting  for 
or  against  the  bill  shall  be  entered  on  the  journal  of  each  house  respectively; 
if  any  bill  shall  not  be  returned  by  the  governor  within  five  days  (Sundays 
excepted)  after  it  shall  have  been  presented  to  him,  it  shall  be  a  law  without 
his  signature,  unless  the  general  adjournment  shall  prevent  its  return,  in 
which  case  it  shall  be  a  law,  unless  the  governor  within  five  days  next  after 
the  adjournment  (Sundays  excepted)  shall  file  such  bill,  with  his  objections 
thereto,  in  the  oflSce  of  the  secretary  of  state,  who  shall  lay  the  same  before 
the  legislative  assembly  at  its  next  session  in  like  maimer  as  if  it  had  been 
returned  by  the  governor. 

See  note  to  Art.  IV,  8  26. 

§  10.    Governor  to  Fill  Vacancies  by  Appointment. 

When  during  a  recess  of  the  legislative  assembly  a  vacancy  shall  happen 
in  any  oflBce,  the  appointment  of  which  is  vested  in  the  legislative  assembly, 
or  when  at  any  time  a  vacancy  shall  have  occurred  in  any  other  state  office, 
or  in  the  office  of  judge  of  any  court,  the  governor  shall  fill  such  vacancy  by 
appointment,  which  shall  expire  when  a  successor  shall  have  been  elected 
and  qualified. 

See  note  to  Art.  vn.  fi  10,  as  to  ^vernor's  which  may  be  done  at  the  next  sreneral 
power  to  appoint  temporarily  to  fill  newly  election,  and  the  person  then  chosen  is  en- 
created  Judicial  offices.  titled   to  hold   for  the  term   of  four   years 

See  note  to  Art.  Ill,  S  1>  as  to  power  of  thereafter:    State  v.  Johns,  3  Or.  534. 

appointment  not  being  exclusively  an  ex-  When,    however,    the    law    creating    the 

ecutive  function.  oflice  provides  In  what  year  the  officer  shall 

In    case    of    a    vacancy    in    the    office    of  be   elected,   an   election   by   the   people   at 

county  Judge,  the  appointment  by  the  gov-  an  intervening  general  election  is  simply  for 

ernor   is    not   for  an   unexpired   term,    but  the   unexpired   term:     Baker  v.   Payne,   22 

until  a  successor  is  elected  and  qualified.  Or.  340,  29  Pac.   787. 

% 

§  17.    Issue  Writs  of  Election. 

He  shall  issue  writs  of  election  to  fill  such  vacancies  as  may  have 
occurred  in  the  legislative  assembly. 

Special  elections  to  fill  these  vacancies  his  writ  authorizing  the  same  may  appoint: 
are  held  at  such  times  as  the  governor  in  .  Breding  v.  Williams,  37  Or.  437,  61  Pac.  868. 

§  18.    Commissions. 

All  commissions  shall  issue  in  the  name  of  the  state,  shall  be  signed 
by  the  governor,  sealed  with  the  seal  of  the  state,  and  attested  by  the  secre- 
tary of  state. 

ARTICLE   VI. 

ADMINISTRATIVE    DEPARTMENT. 

§  1.    Election  of  Secretary  and  Treasurer  of  State. 

There  shall  be  elected  by  the  qualified  electors  of  the  state,  at  the  time 
and  places  of  choosing  members  of  the  legislative  assembly,  a  secretary  and 
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treasurer  of  state^  who  shall  severally  hold  their  offices  for  the  term  of  four 
yeaia;  but  no  person  shall  be  eligible  to  either  of  said  offices  more  than  eight 
in  any  period  of  twelve  years. 

§  8.    Duties  of  Secretary  of  State. 

» 

The  secretary  of  state  shall  keep  a  fair  record  of  the  official  acts  of 
the  legislative  assembly  and  executive  department  of  the  state;  and  shall, 
when  required,  lay  the  same  and  all  matters  relative  thereto  before  either 
branch  of  the  legislative  assembly.  He  shall  be,  by  virtue  of  his  office, 
auditor  of  public  accounts,  and  shall  perform  such  other  duties  as  shall  be 
assigned  him  by  law. 

AUDITOR  OP  PUBLIC  ACCOUNTS.—  Is  authorized  by  law,  the  secretary  cannot 
Tlie  secretary  of  state  In  performing  his  refuse  to  draw  the  warrant  because  the  leg- 
duty  as  auditor  of  public  accounts  does  not  Islature  has  failed  to  make  an  appropria- 
&ct  judicially,  nor  have  his  decisions  the  tion  to  meet  it.  The  case  of  Brown  v. 
conchasive  effect  of  adjudications:  State  v.  Fleischner,  4  Or.  136,  is  overruled:  Shat- 
Brown,  10  Or.  215.  tuck   v.    Kincaid.   31   Or.   399,   49   Fac.   768; 

The  drawing  of  a  warrant  on  the  treas-  Croasman  v.  Kincaid,  81  Or.  446,   49  Fac. 

urer  Is  an  act  of  auditing  and  if  the  claim  764. 

S  S.    Seal  of  Stote. 

There  shall  be  a  seal  of  state,  kept  by  the  secretary  of  state  for  official 
pnrpoees,  which  shall  be  called  "The  seal  of  the  State  of  Oregon/' 

i  4.    Power  and  Duties  of  Treasurer. 

The  power  and  duties  of  the  treasurer  of  state  shall  be  such  as  may 
be  prescribed  by  law. 

i  S.    Office  and  Records  of  Executive  Officers. 

The  governor  and  the  secretary  and  treasurer  of  state  shall  severally 
keep  the  public  records,  books,  and  papers,  in  any  manner  relating  to  their 
Tespective  offices,  at  the  seat  of  government,  at  which  place  also  the  secretary 
of  state  shall  reside. 

I  6.    County  Officers. 

There  shall  be  elected  in  each  county,  by  the  qualified  electors  thereof, 
at  the  time  of  holding  general  elections,  a  county  clerk,  treasurer,  sheriff, 
coroner,  and  surveyor,  who  shall  severally  hold  their  offices  for  the  term 
of  two  years. 

See  note  to  Art  Vn,  ( 16. 

I  7.    Other  Officers. 

Such  other  county,  township,  precinct,  and  city  officers  as  may  be  nec- 
essary shall  be  elected  or  appointed  in  such  manner  as  may  be  prescribed 
by  law. 

The  members  of  the  water  committee,  as  fleer  authorized  by  this  section:    Stevens 

authorised  by  amendment  to  Portland  char-  v.  Carter,  27  Or.  660,  40  Pac.  1074. 
ter  by  the  act  of  1886,  are  not  officers  with-       Officers  provided  for  by  this  section  are 

In  the  meaning  of  this  section:    David  v.  authorized  to  hold  over  until  their  "suc- 

Portland  Water  Committee,  14  Or.  117,  12  cessors  are  elected  and  qualified,"  as  pro- 

Pfctc  174.  vided  by  Art.  XV,  S  1:    State  v.  Simon,  20 

A  county  school  superintendent  is  an  of-  Or.  377,  26  Pac.   170. 

Vol..  I.— 4. 
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§  8.    Qualifications  of  County  Officers. 

No  person  shall  be  elected  or  appointed  to  a  county  office  who  shall  not 
be  an  elector  of  the  county;  and  all  county,  township,  precinct,  and  city 
officers  shall  keep  their  respective  offices  at  such  places  therein^  and  perform 
such  duties  as  .may  be  prescribed  by  law. 

A  woman  not  belnsr  an  elector  of  a  county  Is  not  eligible  to  the  office  of  county 
school  superintendent:    State  v.   Stevens,  29  Or.  473,  44  Pac  898. 

§  9.    Vacancies,  how  Filled. 

Vacancies  in  county,  township,  precinct,  and  city  offices  shall  be  filled  in 
such  manner  as  may  be  prescribed  by  law. 


ARTICLE   VII. 

JUDICIAL   DEPARTMENT. 

§  1.    Judicial  Power  of  SUte,  in  Whom  Vested. 

The  judicial  power  of  the  state  shall  be  vested  in  a  supreme  court,  cir- 
cuit courts,  and  county  court,  which  shall  be  courts  of  record,  having  general 
jurisdiction,  to  be  defined,  limited,  and  regulated  by  law,  in  accordance  with 
this  constitution.  Justices  of  the  peace  may  also  be  invested  with  limited 
judicial  powers,  and  municipal  courts  may  be  created  to  administer  the 
regulations  of  incorporated  towns  and  cities. 

SHERIFF'S    TRIAL.    NOT    JUDICIAL.—  JURISDICTION   OF  JUSTICES   COURT. 

The  statutory  proceeding  to  try  before  a  — See  ||  926,  927,  code.    A  municipal  court 

sheriff's  Jury  the  rl^rht  to  property  levied  may  be   Invested  with  the  Jurisdiction  of 

upon  by  the  sheriff  Is  not  a  Judicial  pro-  a  Justice  of  the  peace  within  the  munlci- 

ceedins,  and  the  statute  providing  therefor  pallty.     See  note  to  Art  IV,  9  23,  subdlv. 

is  not  In  conflict  with  this  provision  of  the  1.  ante. 

constitution:      Capital     Lumberlnsr  Co.    v.  In   prescrlbln^r  the  limit   of  the  amount 

Hall.  9  Or.  93.  or  value  over  which  Justices  courts  have 

JURISDICTION  OF  COUNTY  COURTS.—  Jurisdiction,  the  legislature  is  not  restricted 

See  post.  Art.  Vn,  1 12,  and  note.  to  the  amount  to  which  such  Jurisdiction 

County  courts  are  courts  of  general  and  extended  at  the  time  of  the  adoption  of  the 
superior  Jurisdiction  as  to  matters  over  constitution.  The  constitution  by  author^ 
which  the  statutes  under  this  section  have  islng  the  legislature  to  invest  Justices  of 
vested  in  them  original  and  exclusive  Juris-  the  peace  "with  limited  Jurisdiction"  with- 
dlctlon,  and  as  to  such  matters  the  records  out  defining  what  that  limitation  should  be 
of  the  county  court  are  entitled  to  all  the  left  It  entirely  to  the  discretion  of  the  leg- 
legal  presumptions  that  belong  to  those  of  islature:  Noland  v.  Costello,  2  Or.  66. 
other  courts  of  general  and  superior  Juris-  MUNICIPAL  COURT.  —  See  preceding 
diction:    Russell  v.  Lewis,  3  Or.  380:  Tustln  note. 

v.  Oaunt,  4  Or.  306;  Monastes  v.  Catlin,  6  The  right  to  trial  by  Jury  does  not  apply 

Or.   119;  Holmes  v.   O.   &  C.  R.  R.   Co.,  6  to  a  municipal  court:    Wong  v.  Astoria,  13 

Saw.   262,   9   Fed,   229;   Oager  v.  Henry,   6  Or.  646,   11  Pac.  296. 

Saw.  237.  Where  the  legislature  has  established  a 

But  In  the  exercise  of  its  Jurisdiction  over  city  court  to  try  offenses  against  the  char- 

the  subject  of  laying  out  and  opening  roads  ter  and  ordinances  of  a  municipality,   the 

it  is  a  court  of  special  and  limited  Jurisdic-  Jurisdiction   of   such   a   court   is   exclusive 

tion:     Thompson  v.   Multnomah  County,   2  in  the  first  Instance,  and  the  circuit  court 

Or.  40;  Johns  v.  Marion  County,  4  Or.  46;  can  only  review  the  proceedings:    State  ▼. 

State  V.  Officer,  4  Or.  180.  Haines,  36  Or.  382,  68  Pac  39. 

§  2.    Supreme  Court. 

The  supreme  court  shall  consist  of  four  justices^  to  be  chosen  in  dis- 
tricts by  the  electors  thereof^  who  shall  be  citizens  of  the  United  States^ 
and  who  shall  have  resided  in  the  state  at  least  three  years  next  preceding 
their  election^  and  after  their  election,  to  reside  in  their  respective  districts. 
The  number  of  justices  and  districts  may  be  increased,  but  shall  not  exceed 
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five,  until  the  white  population  of  the  state  shall  amount  to  one  hundred 
thousand,  and  shall  never  exceed  seven ;  and  the  boundaries  of  districts  may 
be  changed,  but  no  change  of  district  shall  have  the  effect  to  remove  a  judge 
from  office,  or  require  him  to  change  his  residence  without  his  consent 

§  S.    Term  of  Office. 

The  judges  first  chosen  under  this  constitution  shall  allot  among  them- 
selves their  terms  of  office,  so  that  the  term  of  one  of  them  shall  expire  in 
two  years,  one  in  four  years,  and  two  in  six  years,  and  thereafter  one  or 
more  shall  be  chosen  every  two  years,  to  serve  for  the  term  of  six  years. 

See  note  to  Art  vn,  (  10. 

i  4.    Vacancy. 

Erery  vacancy  in  the  office  of  judge  of  the  supreme  court  shall  be 
filled  by  election  for  the  remainder  of  the  vacant  term,  imless  it  would  expire 
at  the  next  election,  and  until  so  filed,  or  when  it  would  so  expire,  the  gov- 
^nor  shall  fill  the  vacancy  by  appointment. 

S  9.    Who  to  be  Chief  Justice. 

The  judge  who  has  the  shortest  term  to  serve,  or  the  oldest  of  several 
having  such  shortest  term,  and  not  holding  by  appointment,  shall  be  the 
chief  justice. 

§  6.    Jnriadiction. 

The  supreme  court  shall  have  jurisdiction  only  to  revise  the  final  de- 
cisions of  the  circuit  courts;  and  every  cause  shall  be  tried,  and  every 
decision  shall  be  made  by  those  judges  only,  or  a  majority  of  them,  who 
did  not  try  the  cause  or  make  the  decision  in  the  circuit  court. 

See  8  647,  code,  and  note,  as  to  what  are  19  Pac.  647,  17  Or.  492,  21  Pac.  461. 

final  decisions  within  this  provision.  The  Jurisdiction  of  the  supreme  court  be- 

The  supreme  court  has  Jurisdiction  only  in^  revisory  only,  a  Juderment  In  the  clr- 

to  revise  final  decisions  of  the  circuit  court,  cult  court  Is  binding:  until  reversed:    Day 

Finality  must  therefore  be  put  to  the  suit  v.   Holland,   16  Or.  466,   16  Pac.   865.     The 

by   the  circuit  court  before  it  can  be  re-  provision  that  the  supreme  court  shall  have 

-viewed   in  the  supreme  court:     Shirley  v.  Jurisdiction  to  revise  the  final  decisions  of 

Burch,    16   Or.   4,   18   Pac.   361;   Conrad  v.  the  circuit  court  is  not  self-executlngr.  and 

FackinsT  Co..  34  Or.  839.  49  Pac.  669.  the  cases  that  may  be  appealed  and  the 

Until  the  circuit  court  has  acted  upon  a  manner   in   which   appeals   may   be    taken 

Question  the  supreme  court  cannot:  O^rien  must  be  prescribed  by  some  proper  author- 

V.  O'Brien,  86  Or.  93,  67  Pac.  374.  ity.      Where    the    legislature    has    enacted 

This  section  Is  construed  to  confer  Juris-  .  that  an  appeal  may  or  may  not  be  taken 

diction  upon  the  supreme  court  to  revise  all  in   a   Riven   case   or   class   of   cases,    such 

fitiai  decisions  of  the  circuit  court:    In  re  determination    Is    conclusive:     Portland    v. 

N.  P.  P.  B.  M.  V.  Ah  Wan.  18  Or.  344,  22  Gaston,  38  Or.  536.  63  Pac.  1061. 
Pac.  1105;  Mitchell  v.  Powers,  16  Or.  492, 

I  7.    Terms  of  Supreme  Court 

The  terms  of  the  supreme  court  shall  be  appointed  by  law;  but  there 
shall  be  one  term  at  the  seat  of  government  annually.  And  at  the  close  of 
each  term  the  judges  shall  file  with  the  secretary  of  state  concise  written 
statements  of  the  decisions  made  at  that  term. 

TERMS  TO  BE  APPOINTED  BY  LAW.  in  the  journal  thereof  In  term  time  by  au- 

— This  does  not  mean  that  the  legrislature  thorlty   of  a   statute   authorl2lng   such   an 

shaU  speciflcally  desi«rnate  the  time  for  each  order,  is  a  term  appointed  by  law;  Moore  v. 

term   of  the  supreme  court.     A  term  ap-  Packwood,  6  Or.  326. 
pointed  by  an  order  of  court  and  entered 
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§  8.    Circuit  Courts. 

The  circuit  court  shall  be  held  twice,  at  least,  in  each  year,  in  each 
county  organized  for  judicial  purposes,  by  one  of  the  justices  of  the  supreme 
court,  at  times  to  be  appointed  by  law;  and  at  such  other  times  as  may  be 
appointed  by  the  judges  severally,  in  pursuance  of  law. 

§9.    Jurisdiction  of  Circuit  Courts. 

All  judicial  power,  authority,  and  jurisdiction  not  vested  by  this  con- 
stitution, or  by  laws  consistent  therewith,  exclusively  in  some  other  court,, 
shall  belong  to  the  circuit  courts ;  and  they  shall  have  appellate  jurisdiction 
and  supervisory  control  over  the  county  courts,  and  all  other  inferior  courts, 
officers,  and  tribunals. 

JURISDICTION    NOT    VESTED    ELSE-  tutlon,   is  vested  In  the  court  and  not  in 
WHERE. — Where  Jurisdiction  is  not  vested  any  ixarticular  Judge  or  department  thereof: 
exclusively   in   some   other  court,    the   en-  State  v.  Gardner,  S3  Or.  151,  64  Pac.  809. 
forcement   of  all   remedies  belongs   to   the  APPELLATE  JURISDICTION  AND  SU- 
circuit    court,    which,    when    no    mode    of  PBRVISORT  CONTROL. — ^This  supervisory- 
procedure   is  pointed   out,   may  adopt  any  control    is    to    be   exercised   as   a   rule   by 
mode    most   conformable   to    the   spirit    of  mandamus,   the  writ  of  review  or  an  ap- 
the   code:    Aiken  v.   Aiken,   12   Or.   208.   6  peal:    Road  Co.  v.   Douglas  County.  5  Or. 
Pac.   682;  Verdier  v.   Bigne.  16  Or.  209.  19  374. 
Pac.  64.  This   section   of   the   constitution   is   not 

The  circuit  court,  under  this  section,  has  violated  by  a  provision  in  the  charter  of  a 

Jurisdiction  to  require  a  person  to  appear  city  that  the  common  council  shall  be  the- 

and  give  testimony  before  a  commission  in  final  Judge  of  the  election  and  qualification 

a  cause  pending  in  a  sister  state:    State  v.  of  the  mayor:    Simon  v.  Portland  Common 

Bourne.  21  Or.  227.  27  Pac.  1068.  Council,   9   Or.   437.     Where,    however,    the 

In  the  absence  of  a  showing  of  Jurisdic-  charter  does  not  make  the  common  council 

tion  of  a  subject  in  some  other  court,  the  the  exclusive  or  final  Judge,  the  Jurisdiction 

Jurisdiction    of    the    circuit    court    will    be  of  the  circuit  court  granted  by  this  clause 

presumed:    Howe  v.   Taylor,   6  Or.   290.  still  remains:    State  v.   Kraft,   18  Or.   666, 

There  being  no  law  authorizing  the  re-  23   Pac.   663.     Quaere:    Whether  the  legis- 

turn  for  confirmation  to  the  county  court  lature  is  not  restrained  by  this  section  from 

of  a  sheriff's  deed  issued  on  an  execution  divesting    the    Jurisdiction    of    the    circuit 

from  that  court,   it  should  be  returned  to  court    over   any    inferior   court,    officer    or 

the   circuit   court,    the   proceedings   falling  tribunal:    State  v.  Kraft.'  supra, 

within  the  residuary  clause  of  this  section  The  circuit  court  has  supervisory  control 

of   the   constitution:     Wright   v.   Young.    6  over   the  pilot  commissioners'   proceedings 

Or.  93.  but    cannot    hold    such    tribunals    to    such 

A    law    dividing   the    circuit    court    of   a  formalities   and   niceties   in   their  adminls- 

county  into  departments  and  providing  for  tration   as   tribunals   proceeding   according 

the  hearing  of  certain  classes  of  cases  in  to  statutory  authority:    Snow  v.  JEteed.   14 

certain  departments  is  directory  only.    Jur-  Or.  344.  12  Pac.  636. 
isdiction,  under  this  section  of  the  consti- 

§  10.    When  Supreme  and  Circuit  Judges  may  be  Elected  in  Distinct  Classes  *- 
Duties  of  Judges. 

When  the  white  population  of  the  state  shall  amount  to  two  hundred 
thousand,  the  legislative  assembly  may  provide  for  the  election  of  supreme 
and  circuit  judges  in  distinct  classes,  one  of  which  classes  shall  consist  of 
three  justices  of  the  supreme  court,  who  shall  not  perform  circuit  duty,  and 
the  other  class  shall  consist  of  the  necessary  number  of  circuit  judges,  who^ 
shall  hold  full  terms  without  allotment,  and  who  shall  take  the  same  oath 
as  the  supreme  judges. 

ELECTION  OF  JUDGES. — In  an  act  pro-  cancies.  provided  by  Art  VII,  S(  8  and  4^ 
vidin^  for  the  election  of  supreme  and  cir-  ante,  with  the  exception  of  allotment,  ap- 
cuit  Juderes  in  distinct  classes,  a  provision  plied  to  the  circuit  Judges  when  the  sep- 
for  the  appointment  by  the  grovemor  of  arate  classes  of  circuit  and  supreme  Judges- 
Judges  to  All  the  offices  thus  created  until  were  created.  A  vacancy  therefore  occur- 
the  next  general  election  is  not  in  conflict  ring  within  the  term  is  filled  by  election  not 
with  this  session:  Cllve  v.  Greenwood,  10  for  the  full  period  of  six  years  but  only 
Or.    230.  for  the  remainder  of  the  unexpired  termr 

The  term  and  provision  as  to  filling  va-  State  v.  Ware,  13  Or.  389-398,  10  Pac  886. 
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i  11.    County  Judges  and  Terms  of  County  Court. 

There  shall  be  elected  in  each  county,  for  the  term  of  four  years,  a 
county  judge,  who  shall  hold  the  county  court  at  times  to  be  regulated  by  law. 

COUNTT  JUDGE'S  TERM  OF  OFFICE,  years  and  not  merely  to  fill  an  unexpired 

— ^Under  this  section  the  term  attaches  to  portion  of  the  four  years  for  whlc^  a  pre- 

the  person  and  any  one  elected  a  county  decessor  may  have  been  chosen:    State  v. 

Judge  Is  chosen  for  the  full  period  of  four  Johns.  3  Or.  538. 

i  12.    Jurisdiction  of  County  Courts  —  County  Commissioners. 

The  county  court  shall  have  the  jurisdiction  pertaining  to  probate 
courts,  and  boards  of  county  commissioners,  and  such  other  powers  and 
duties,  and  such  civil  jurisdiction  not  exceeding  the  amount  of  value  of 
five  hundred  dollars,  and  such  criminal  jurisdiction  not  extending  to  death 
or  imprisonment  in  the  penitentiary,  as  may  be  prescribed  by  law.  But  the 
legislative  assembly  may  provide  for  the  election  of  two  commissioners  to  sit 
with  the  county  judge  whilst  transacting  county  business  in  any  or  all  the 
counties,  or  may  provide  a  separate  board  for  transacting  such  business. 

See  I  911.  code,  as  to  probate  Jurisdiction,  contracts  made  by  the  deceased  person  for 

The  county  court  in  probate  matters  is  the  conveyance  of  land.     A  statute,  there- 

a  court  of  greneral  and  superior  Jurisdiction,  fore,    providlns   for    the   exercise    of   such 

See  note  to  Art  VII,  §  1,  ante.  power  by  the  court  of  probate  is  not  un- 

The  appointment  of  suardians  for  infants  constitutional:   Adams  v.  Lewis,  5  Saw.  229. 

and  insane  persons  is  the  exercise  of  Juris-  By  providins  for  a  separate  tribunal  to 

diction  pertaining  to  probate  courts:    Mon-  transact  county  business  as  authorized  by 

astes  V.  Catlin.  6  Or.  119.  this  section,  the  legislature  did  not  exhaust 

In  determlnlns  what  is  Jurisdiction  per-  its  power  in  this  regard.     It  may  change 

taining  to  probate  courts   under  the  con-  such  tribunal  leaving  the  county  court  to 

stitution  it  is  necessary  to  consider  what  transact  such  business  alone,  or  associate 

Jurisdiction  probate  courts  had  at  the  time  with  him  two  county  commissioners:    State 

the  constitution  was  framed,  as  it  Is  pre-  v.  Steel,  39  Or.  419,  66  Pac.  616. 

sumed   the   phrase    "pertaining  to   probate  The  county  court  not  being  invested  with 

courts*'    was    used    in    that    instrument    in  equitable  jurisdiction,    it  has  no  power  to 

the  sense  in  which  it  was  accepted  in  Ore-  set  aside  on  ground  of  fraud  a  settlement 

gon  at  that  time.     The  common  law  fur-  between  guardian  and  ward  authorised  by 

nlshes  no  definition  of  this  Jurisdiction  and  law:     Butterick-  v.   Richardson,   89   Or.   — , 

its  nature  and  extent  as  understood  in  the  64  Pac.  390. 

United  States  are  to  be  ascertained  in  each  There  is  no  such  tribunal  known  to  the 

state  sena,rately  and  to  some  extent  his  tor-  constitution  or  laws  as  the  "board  of  county 

ically.    The  rule  is  that,  unless  the  contrary  commissioners."     The  county  Judge  sitting 

appears,  the  language  of  the  constitution  is  with  the  two  commissioners  for  the  trans- 

to  be  construed  in  the  sense  in  which  it  is  action  of  county  business  is  still  the  county 

understood  by  the  country  at  the  time  the  court.    The  provision  of  the  code  providing 

constitution  was  adopted.    Probate  Jurisdic-  that   certain   things   shall  be  done  by  the 

tion,  as  understood  in  the  territory  at  that  "board  of  county  commissioners"   is  void: 

time,  included  the  power  to  decree  the  spe-  Pacific   Bridge   Co.    v.    Clackamas   County, 

ciflc  performance  by  the  administrator  of  46  Fed.   219. 

lis.    Writs  Granted  by  County  Judge  —  Habeas  Corpus. 

The  county  judge  may  grant  preliminary  injunctions  and  such  other 
writs  as  the  legislative  assembly  may  authorize  him  to  grant,  returnable  to 
the  circuit  court,  or  otherwise,  as  may  be  provided  by  law;  and  may  hear 
and  decide  questions  arising  upon  habeas  corpus:  Provided,  Such  decision 
be  not  against  the  authority  or  proceedings  of  a  court  or  judge  of  equal  or 
higher  jurisdiction. 

%  14.    Expenses  of  Court  in  Certain  Counties. 

The  counties  having  less  than  ten  thousand  white  inhabitants  shall  be 
reimbursed,  wholly  or  in  part,  for  the  salary  and  expenses  of  the  county 
court,  by  fees,  percentage,  and  other  equitable  taxation  of  the  business  done 
in  said  court,  and  in  the  office  of  the  county  clerk. 
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1 15.    County  Clerk,  etc^  —  Legislature  may  Divide  Duties  of  County  Clerk. 

A  county  clerk  shall  be  elected  in  each  county  for  the  term  of  two  years, 
who  shall  keep  all  the  public  records,  books,  and  papers  of  the  county,  record 
conveyances,  and  perform  the  duties  of  clerk  of  the  circuit  and  county 
courts,  and  such  other  duties  as  may  be  prescribed  by  law;  but  whenever 
the  number  of  voters  in  any  county  shall  exceed  twelve  hundred,  the  legis- 
lative assembly  may  authorize  the  election  of  one  person  as  clerk  of  the 
circuit  court,  one  person  as  clerk  of  the  county  court,  and  one  person  recorder 
of  conveyances. 

§16.    Sheriff. 

A  sherifE  shall  be  elected  in  each  county  for  the  term  of  two  years,  who 
shall  be  the  ministerial  ofiScer  of  the  circuit  and  county  courts,  and  shall 
perform  such  other  duties  as  may  be  prescribed  by  law. 

See  Art.  VI,  fi  6,  ante.  the   orders,   Judgrments     and     processes  of 

The  duties  of  sheriffs  are  not  confined  to  courts   and    matters    connected    therewith, 

those  functions  which  were  accustomed  to  Other   duties   may   be   prescribed   by   law: 

be  performed  by  sheriffs,  such  as  executing  Liane  v.  Coos  County,  10  Or.  123. 

§  17.    Prosecuting  Attorneys. 

There  shall  be  elected  by  districts  comprised  of  one  or  more  counties, 
a  suflScient  number  of  prosecuting  attorneys,  who  shall  be  the  law  oflScers 
of  the  state,  and  of  the  counties  within  their  respective  districts,  and  shall 
perform  such  duties  pertaining  to  the  administration  of  law  and  general 
police  as  the  legislative  assembly  may  direct. 

The  powers  of  the  district  attorney  in  attorney  are  incompatible  and  the  accept- 
the  absence  of  statutory  regulations  are  ance  of  the  latter  by  a  person  holding  the 
those  of  the  attorney-general  at  common  former  will  be  deemed  a  resignation  there- 
law:  State  V.  Douglas  County  Road  Co.,  of:  State  v.  Qibbs,  Oregon  supreme  court, 
10  Or.  201;  State  v.  Lord,  28  Or.  628,  43  January  term,  1873.  (This  case  does  not 
Pac.  471.  The  duties  of  the  offices  of  pros-  appear  in  the  Oregon  reports.) 
ecuting  attorney  and  United  States  district 

§  18.    Jurors. 

The  legislative  assembly  shall  so  provide  that  the  most  competent  of 
the  permanent  citizens  of  the  county  shall  be  chosen  for  jurors;  and  out  of 
the  whole  number  in  attendance  at  the  court,  seven  shall  be  chosen  by  lot 
as  grand  jurors,  five  of  whom  must  concur  to  find  an  indictment.  But  the 
legislative  assembly  may  modify  or  abolish  grand  juries. 

DRAWING    OP    GRAND    JURORS.— An  presentment  by  grand  Juries,  is  not  obnox- 

act    which    provides    that    the    clerk    shall  lous   to  this  section:    State  v.  Tucker,  36 

draw  a  grand  Jury  from  the  body  of  the  Or.   297,   61  Pac.   894. 

iurors  prior  to  the  term  of  court  is  void,  S  965    of    the    code,    imposing    upon    the 

»elng  in  conflict  with  the  provision  that  the  court  the  duty  of  ascertaining  whether  a 

grand  Jury  shall  be  drawn  *'out  of  the  whole  person  drawn  as  a  Juror  is  a  citizen  of  the 

number  in  attendance  at  the  court/'  and  United  States  and  of  the  county*  of  sound 

an  indictment  by  a  grand  Jury  so  drawn  mind,    etc.,    is    constitutional    within    this 

is  invalid:    State  v.  Lawrence,  12  Or.  297,  section  of  the  constitution,  since  this  sec- 

7  Pac.   116.  tlon  does  not  prescribe  the  method  of  de- 

Where,  however,  a  grand  Jury  was  drawn  terminlng    who    are    the    most    competent 

under  a  valid   law   an   irregularity   in   the  of   the   permanent  citizens,   nor  grant  the 

choice  of  one  of  its  number  wiU  not  render  right  to  challenge  the  array  or  Individual 

its    proceedings   void:     State   v.    Witt,    33  Juror,  and  it  was  therefore  proper  for  the 

Or.  695.  56  Pac.  1063.  legislature  to  provide  the  exclusive  method 

S  1268,   permitting  a  district  attorney  to  of   determining   their   ouallflcations:     State 

file  information  charging  crimes  in  place  of  v.   Carlson,  62  Pac.  1016. 
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§  19.    Official  Delinquencies. 

! 

Public  ofiScers  shall  not  be  impeached;  but  incompetency,  corruption, 
malfeasance,  or  delinquency  in  office  may  be  tried  in  the  same  manner  as 
I  ciiininal  offenses,  and  judgment  may  be  given  of  dismissal  from  office,  and 

such  further  punishment  as  may  have  been  prescribed  by  law. 

S  90.    Removal  of  Judges. 

The  governor  may  remove  from  office  a  judge  of  the  supreme  court, 
or  prosecuting  attorney,  upon  the  joint  resolution  of  the  legislative  assembly, 
in  which  two  thirds  of  the  members  elected  to  each  house  shall  concur,  for 
incompetency,  corruption,  malfeasance,  or  delinquency  in  office,  or  other 

sufficient  cause  stated  in  such  resolution. 

I 

I  §  81.    Oath  of  Office. 

Every  judge  of  the  supreme  court,  before  entering  upon  the  duties  of 

his  office,  shall  take  and  subscribe,  and  transmit  to  the  secretary  of  state, 

I  the  following  oath: — 

*% ,  do  solemnly  swear  (or  affirm)  that  I  will  support  the 

constitution  of  the  IJnited  States,  and  the  constitution  of  the  state  of  Oregon; 
and  that  I  will  faithfully  and  impartially  discharge  the  duties  of  a  judge 
of  the  supreme  and  circuit  courts  of  said  state,  according  to  the  best  of  my 
ability,  and  that  I  will  not  accept  any  other  office,  except  judicial  offices, 
during  the  term  for  which  I  have  been  elected/^ 

See  ante.  Art.  Vn,  8  10. 


ABTICLE   VIII. 

EDUCATION  AND  SCHOOL  LANDS. 

9  1.    Superintendent  of  Public  Instruction. 

The  governor  shall  be  superintendent  of  public  instruction,  and  his 
powers  and  duties  in  that  capacity  shall  be  such  as  may  be  prescribed  by 
law;  but  after  the  term  of  five  years  from  the  adoption  of  this  constitution, 
it  shall  be  competent  for  the  legislative  assembly  to  provide  by  law  for  the 
election  of  a  superintendent,  to  provide  for  his  compensation,  and  prescribe 
his  powers  and  duties. 

S  8.    Common  School  Fund. 

The  proceeds  of  all  the  lands  which  have  been,  or  hereafter  may  be, 
granted  to  this  state,  for  educational  purposes  (excepting  the  lands  here- 
tofore granted  to  and  [aid]  in  the  establishment  of  a  imiversity),  all  the 
moneys  and  clear  proceeds  of  all  property  which  may  accrue  to  the  state  by 
escheat  or  forfeiture;  all  moneys  which  may  be  paid  as  exemption  from 
military  duty;  the  proceeds  of  all  gifts,  devises,  and  bequests,  made  by  any 
person  to  the  state  for  common  school  purposes ;  the  proceeds  of  all  property 
granted  to  the  state,  when  the  purposes  of  such  grant  shall  not  be  stated; 
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all  the  proceeds  of  the  five  hundred  thousand  acres  of  land  to  which  this 
state  is  entitled  by  the  provisions  of  an  act  of  congress,  'entitled  '^An  act 
to  appropriate  the  proceeds  of  the  sales  of  the  public  lands,  and  to  grant 
pre-emption  rights,  approved  September  4,  1841,^^  and  also  the  five  per 
centum  of  the  net  proceeds  of  the  sales  of  the  public  lands,  to  which  this 
state  shall  become  entitled  on  her  admission  into  the  Union  (if  congress 
shall  consent  to  such  appropriation  of  the  two  grants  last  mentioned)  shall 
be  set  apart  as  a  separate  and  irreducible  fund,  to  be  called  the  common 
school  fund,  the  interest  of  which,  together  with  all  other  revenues  derived 
from  the  school  land  mentioned  in  this  section,  shall  be  exclusively  applied 
to  the  support  and  maintenance  of  common  schools  in  each  school  district, 
and  the  purchase  of  suitable  libraries  and  apparatus  therefor. 

Money  unlawfully  collected  on  an  under-    for    its    restitution:     Uetschan    v.    Grant 
taking  of  ball  does  not  belonsr  to  the  irre-    County,  86  Or.  119i  68  Pac  80. 
duclble  school  fund,  and  a  county  Is  liable 

S  8.    System  of  Common  Schools. 

The  legislative  assembly  shall  provide  by  law  for  the  establishment  of 
a  uniform  and  general  system  of  common  schools. 

Under    this    section    the    lesrislature    has  A  provision  making^  a  property  quallflca- 

plenary  power  to  determine  the  quallflca-  tion,    or   a   qualification   that   voters    shall 

tlons  of  voters  at  school  elections.     A  pro-  have   children   of   school   a£re   is   constitu- 

vislon  that  women  may  vote  at  such  elec-  tional:     State   v.    HinKley,    32    Or.    441,    52 

tlons  is  constitutional:    Harris  v.  Burr,  32  Pac.   89. 
Or.  357,  52  Pac.  17. 

§4.    Distribution  of  School  Fund. 

Provision  shall  be  made  by  law  for  the  distribution  of  the  income  of 
the  common  school  fund  among  the  several  counties  of  the  state,  in  pro- 
portion to  the  number  of  children  resident  therein,  between  the  ages  of  four 
and  twenty  years. 

§  6.    Sale  of  School  Lands. 

The  governor,  secretary  of  state,  and  state  treasurer  shall  constitute  a 
board  of  commissioners  for  the  sale  of  school  and  university  lands,  and  for 
the  investment  of  the  funds  arising  therefrom,  and  their  powers  and  duties 
shall  be  such  as  may  be  prescribed  by  law:  Provided,  That  no  part  of  the 
university  funds,  or  of  the  interest  arising  therefrom,  shall  be  expended 
until  the  period  of  ten  years  from  the  adoption  of  this  constitution,  unless 
the  same  shall  be  otherwise  disposed  of  by  the  consent  of  congress  for  com- 
mon school  purposes. 

The  legislature  cannot  take  from  a  board  school  lands  In  his  county  under  an  act  of 
of  commissioners,  created  by  this  section  the  territorial  government  in  1860,  before 
of  the  constitution,  control  of  the  funds  any  law  was  passed  by  the  legislature  pro- 
arising  from  the  sale  of  school  and  univer-  vldlng  for  sale  by  the  board  of  commls- 
sity  lands  invested  in  the  treasurers  of  the  sioners  under  this  section,  was  valid  as  to 
counties  where  the  land  lies:  Flelschner  v.  lands  in  his  county:  Salem  Imp.,  Co.  v. 
Chadwlck.  5  Or.  152.  McCourt,  26  Or.  101. 

A   sale    by   a    county   superintendent   of 


\ 


^ 
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ARTICLE   IX. 

FINANCE. 

1 1.    Assessment  and  Taxation. 

The  legislative  assembly  shall  provide  by  law  for  uniform  and  equal 
rate  of  assessment  and  taxation ;  and  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all  property^  both  real  and  personal^ 
excepting  such  only  for  municipal,  educational,  literary,  scientific,  religious, 
or  charitable  purposes,  as  may  be  specially  exempted  by  law. 

BQUAUTY    AND    UNIFORMITY.— The  ties:    Dayton  v.  Board  of  Equalization,  88 

constitutional  requirement  of  uniformity  of  Or.  148,  60  Fac.  1009. 

taxation  does  not  apply  to  occupation  or  And  a  failure  of  the  board  of  equalization 
license  fees:  EUia  v.  Frazier,  38  Or.  462,  to  properly  equalize  the  assessment  on  per- 
63  Pac  642.  sonal  property  throuerhout  the  several  coun- 
A  tax  is  equal  and  uniform  within  the  ties  does  not  invalidate  its  acts  in  eq^ualiz- 
meaning  of  this  provision  when  it  is  equal  Ing  values  upon  real  property,  and  is  not 
sind  uniform  throuerhout  the  taxing  district:  inimical  to  uniformity  and  equality  of  as- 
East  Portland  v.  Multnomah  County,  6  Or.  sessment  and  taxation  as  required  by  the 
€2;  Multnomah  County  v.  Sllker,  10  Or.  66:  constitution:  Dayton  v.  Multnomah  County, 
Cook  V.  Port  of  Portland.  20  Or.  689,  27  34  Or.  246.  66  Pac.  23. 
Pac  263.  A  legislative  enactment  appor-  Mere  error  of  the  assessor  in  assessing  a 
tlonlng  a  public  burden  among  the  tax-  particular  piece  of  property  will  not  vitiate 
payers  of  a  i>articular  section  of  the  state  the  tax:  west  Portland  Park  v.  Kelley,  29 
Is  constitutional  if  in  the  Judgment  of  the  Or.  416.  46  Pac.  901. 

legislature  those  of  a  certain  section  may  This  provision  has  no  application  to  spe- 
reap  the  principal  benefit  from  the  pro-  cial  assessments  for  street  improvements. 
posed  expenditure:  Cook  v.  Port  of  Port-  Lots  in  a  city  abutting  on  a  street  may 
land,  20  Or.  680.  27  Pac.  263.  therefore  be  assessed  according  to  the  ben- 
The  provision  that  all  taxes  shall  be  eflt  received:  King  v.  Portland,  2  Or.  146; 
equal  and  uniform  means  no  more  than  Masters  v.  Portland.  24  Or.  167.  33  P^c.  640. 
that  whatever  property  is  selected  by  the  The  Bancroft  bonding  act  providing  that 
legislative  power  for  taxation  must  be  taxed  an  owner  of  property  whose  assessment 
according  to  a  uniform  rule  of  taxation.  It  shall  exceed  $26.00  may  pay  in  ten  annual 
does  not  prohibit  the  legislature  from  clas-  installments  and  requiring  the  city  to  issue 
sifying  property  and  exempting  one  or  more  bonds  and  pay  the  Interest  on  such  de- 
classes  from  taxation:  Crawford  v.  Linn  ferred  payments  out  of  the  general  funds 
County,  11  Or.  482,  6  Pac.  738.  Is  not  unconstitutional  for  lack  of  uniform- 
Assessment  and  taxation  within  the  class  ity  in  assessment  and  taxation  In  that  it 
must  be  uniform  and  if  all  of  a  distinct  requires  the  rest  of  the  taxpayers  to  pay 
class  of  property  Is  equally  assessed  in  the  interest  upon  the  deferred  payments  of 
proportion  to  its  value,  the  fact  that  an-  those  whose  assessment  is  over  $26.00: 
other  class  may  be  assessed  at  a  different  Ladd  v.  Gambell.  36  Or.  397,  69  Pac.  113. 
rate  in  proportion  to  its  value  is  not  a  Quaere:  Whether  the  section  of  the  code, 
violation  of  the  provision  for  uniformity:  providing  for  collection  of  poll  taxes  is  un- 
Smith  V.  Kelly,  24  Or.  470.  33  Pac.  642.  constitutional  and  In  violation  of  the  pro- 
A  law  authorizing  a  tax  of  a  certain  sum  vision  that  all  taxes  shall  be  uniform: 
on  each  bicycle,  regardless  of  its  value.  Dawson  v.  Crolsan.  18  Or.  436.  23  Pac.  257. 
provides  for  and  assesses  that  class  of  ALL  PROPERTY  MUST  BE  TAXED.— 
property  without  uniformity,  and  necessa-  Notes  and  mortgages  are  personal  property 
rily  produces  unequal  taxation:  Ellis  v.  within  the  purview  of  this  section  and  are 
Frazier,  38  Or.  462.  63  Pac.  642.  subject  to  taxation:    Poppleton  v.  Yamhill 

An  act  levying  a  tax  on  a  specified  class  County,  8  Or.  337. 

of  property,  such  as  bicycles,  is  unconstitu-  Mortgages  on  land  in  the  state  may  be 

tional    as    providing    for    double    taxation,  taxed    as    property    irrespective    of    where 

since  it  must  be  presumed  that  the  prop-  the  owner  of  the  debt  thereby  secured  re- 

erty  in  question  has  already  been  assessed  sides:    Mumford  v.  Bewail,  11  Or.  67,  4  Pac. 

for  general  taxation  by  the  proper  officer:  686.  60  Am.  Rep.  412. 

Ellis  v.  Frazier.  38  Or.  471.  63  Pac.  642.  No  class   of  property   not   falling  within 

The  mortgage  tax  law  providing  for  the  the  exceptions  specified  in  this  section  can 

taxation  of  mortgages  on  land  lying  in  not  be  exempted   from   taxation:    Crawford  v. 

more  than  one  county  was  held  to  be  con-  Linn  County.  11  Or.  482,  6  Pac.  738;  Dundee 

stitutional  within  the  provision  of  this  sec-  Mtg.  Co.  v.  School  Dlst.,  10  Saw.  62.  19  Fed. 

tlon:      Crawford    v.    Linn    County,    11    Or.  359,  2I  Fed.  169. 

482.   5   Pac.    738.     This   same   statute   was  Commutation  of  all  taxes  on  the  property 

construed  by  the  circuit  court  of  the  United  of  a  railroad  company  for  twenty  years  in 

States,  before  this  decision  of  Crawford  y.  consideration  of  its  carrying,  without  charge, 

Linn  County,  as     unconstitutional     within  all  troops  and  munitions  of  war  which  the 

this  provision:     Dundee  Mtg.  Trust  Co.  v.  state  requires  to  be  carried,   violates   this 

School  Dlst.  19  Fed.  369,  21  Fed.  161;  and  provision  of  the  constitution  as  its  property 

upon  a  review  after  the  decision  in  Craw-  is  not  among  the  exceptions:    Hogg  v.  Mc- 

ford  V.   Linn  County,   the  circuit  court  of  Kay,    23   Or.   341.  31   Pac,   779.   87  Am.   SL 

the  United  States  held  that  it  would  not  Rep.  682. 

reverse    its    decision    in    the    former    case  Societies  whose  benefits  are  confined  to 

simply  because  of  the  decision  in  the  latter  members   of   the  organization   are   instltu- 

case:     King  v.  Dundee  Mtg.  Trust  Co.,  28  tlons  entitled  to  exemption  from  taxation. 

Fed.  35.  but  only  such  property  as  is  actually  used 

In  order  to  secure  uniform  and  proper-  for  charitable  purposes  is  exempt:    Benev- 

tional  values  among  all  the  counties  In  the  olent  Society  v.  Kelley.  28  Or.  190,  42  Pac. 

state  there  must  be  uniformity  of  class! -  3,   62  Am.   St.  Rep.   769. 

ficatJon   of  property  in  the  several  coun- 
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§  2.    Current  Expenses. 

The  legislative  assembly  shall  provide  for  raising  revenue  sufficient  to 
defray  the  expenses  of  the  state  for  each  fiscal  year^  and  also  a  sufficient  sum 
to  pay  the  interest  on  the  state  debt,  if  there  be  any. 

The  case  of  Brown  v.  Flelschner,  4  Or.  however,  ia  overruled  and  it  Is  held  that 
136,  holds  that  the  authority  of  the  secre-  the  secretary  cannot  refuse  to  draw  a  war- 
tary  to  draw  warrants  on  the  treas-  rant  because  of  lack  of  funds  In  the  treas- 
urer depends  upon  the  condition  that  an  ury  to  meet  it,  if  a  claim  has  the  authority 
appropriation  has  been  made  by  the  leeris-  of  law:  Shattuck  v.  Kincaid,  31  Or.  394, 
lative  assembly  for  its  payment.    This  case,  89  Fac.  758. 

§  8.    Law  Levjdng  Tax. 

No  tax  shall  be  levied  except  in  pursuance  of  law,  and  every  law  impos- 
ing a  tax  shall  state  distinctly  the  object  of  the  same,  to  which  only  it  shall 
be  applied. 

Money    received    from    taxation    for    one  v.  Hoyt,  31  Or.  528,  49  Pac.  764. 
purpose  cannot  be  diverted  by  the  leffisla-       It  has  been  the  usage  of  the  legrislature, 

ture  to  another  purpose.    Thus  the  section  pursuant   to   this   provision,    to   direct   the 

of  the  code  requlringr  the  county  treasurer  levyinsr  of  taxes  for  specified  purposes  thus 

to  pay  to  the  state  treasurer  their  proper-  creatiner  distinct  funas  against  which  the 

tional  amounts  out  of  the  first  moneys  re-  secretary  of  state  may  draw  warrants  for 

ceived  does  not  apply  to  moneys  received  the  payment  of  claims  presented  to  him: 

from  taxes  for  special  purposes:    Northup  Shattuck  v.  Kincaid,  31  Or.  394,  49  Pac.  758. 

§4.    How  Money  Drawn. 

No  money  shall  be  drawn  from  the  treasury  but  in  pursuance  of  appro- 
priations made  by  law. 

APPROPRIATION  DEFINED. — See  Shat-  nor  does  the  section  of  the  code,  providing 

tuck  V.  Kincaid,  31  Or.  386,  49  Pac.  768.  that  all  accounts  for  supplies  for  the  pen- 

The   statute  designating   the   salaries   of  itentiary   shall  specify  the  items,   be  cer- 

certain    officers   and   time   of   payment   of  tilled  by  the  superintendent  and  presented 

same  does  not  constitute  an  appropriation  to  the  secretary  of  state,  who  shall  audit 

in  view  of  the  contemporaneous  legislative  the   same   and   issue   his   warrant   on   the 

construction    placed    upon    this    provision:  treasurer  for  their  payment:    Croasman  v. 

Shattuck  V.  Kincaid,  31  Or.  886,  49  Pac.  758;  Kincaid,  31  Or.  446,  49  Pac.   768. 

§  6.    Publication  of  Accounts. 

An  accurate  statement  of  the  receipts  and  expenditures  of  the  public 
money  shall  be  published  with  the  laws  of  each  regular  session  of  the  legis- 
latire  assembly. 

§  6.    Tax  for  Deficiency. 

Whenever  the  expenses  of  any  fiscal  year  shall  exceed  the  income,  the 
legislative  assembly  shall  provide  for  levying  a  tax  for  the  ensuing  fiscal 
year,  sufficient  with  other  sources  of  income,  to  pay  the  deficiency,  as  well 
as  the  estimated  expense  of  the  ensuing  fiscal  year. 

It  is  the  duty  of  the  legislative  assembly  purpose  is  one  that  belongs  to  the  legis- 
to  levy  no  more  than  enough  revenue  to  lature  alone,  and  when  it  has  determined 
defray  the  necessary  expenses  of  the  state  the  rate  to  be  levied  such  determination  is 
for  the  fiscal  year  and  to  pay  any  excess  conclusive  upon  the  counties:  State  v. 
over  income  of  the  previous  year,  but  the  Multnomah  *  County,  13  Or.  287. 
question  what  is  a  sufficient  sum  for  such. 

§  7.    Appropriations. 

Laws  making  appropriations  for  the  salaries  of  public  officers  and  other 
current  expenses  of  the  state -shall  contain  provisions  upon  no  other  subject. 
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CURBBNT  EXPENSES  OF  THE  STATE.  The  phrase  "current  expenses"  is  not  re- 
— ^Laws  nukkin^  appropriations  for  salaries  stricted  In  its  meanlnsr  to  expenses  to  be 
of  officers  "current  expenses  of  the  state"  incurred  after  the  passasre  of  the  appro- 
may   embrace  appropriations  for  expenses  priation  bill:    Burch  v.  Earhart,  7  Or.  58. 
Incurred  in  the  past  and  remaining  unpaid. 

t  ft.    Stationery,  how  Fumislied. 

All  stationery  required  for  the  use  of  the  state  shall  be  furnished  by 
the  lowest  responsible  bidder^  under  such  regulations  as  may  be  prescribed 
by  law.  But  no  state  officer,  or  member  of  the  legislative  assembly,  shall  be 
interested  in  any  bid  or  contract  for  furnishing  such  stationery. 


AETICLE   X. 

MILITIA. 

1 1.    Militia,  QualificationB. 

The  militia  of  this  state  shall  consist  of  all  able-bodied  male  citizens 
between  the  ages  of  eighteen  and  forty-five  years,  except  such  persons  as 
now  are  or  hereafter  may  be  exempted  by  the  laws  of  the  United  States 
or  of  this  state. 

§8.    Who  Exempt. 

Persons,  whose  religious  tenets  or  conscientious  scruples  forbid  them 
to  bear  arms,  shall  not  be  compelled  to  do  so  in  time  of  peace,  but  shall  pay 
an  equivalent  for  personal  service. 

I S.    Officers. 

The  governor  shall  appoint  the  adjutant-general  and  the  other  chief 
officers  of  the  general  staff,  and  his  own  staff,  and  all  officers  of  the  line  shall 
be  elected  by  the  persons  subject  to  military  duty  in  their  respective  districts. 

S4.    Staff  Officers  —  Governor  to  Commission. 

The  majors-general,  brigadiers-general,  colonels  or  commandants  of 
regiments,  battalions,  or  squadrons,  shall  severally  appoint  their  staff  officers, 
and  the  governor  shall  commission  all  officers  of  the  line  and  staff  ranking 
as  such. 

9  5.    Legislature  to  Make  Regulations  for  Militia. 

The  legislative  assembly  shall  fix  by  law  the  method  of  dividing  the 
militia  into  divisions,  brigades,  regiments,  battalions,  and  companies,  and 
make  all  other  needful  rules  and  regulations  in  such  manner  as  they  may 
deem  expedient,  not  incompatible  with  the  constitution  or  laws  of  the  United 
States,  or  of  the  constitution  of  this  state,  and  shall  fix  the  rank  of  all 
staff  officers. 
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ABTICLE   XI. 

CORPORATIONS  AND  INTERNAL  IMPROVEMENTS. 

S  1.    Prohibition  of  State  Banks. 

The  legislative  assembly  shall  not  have  the  power  to  establish  or  incor- 
porate any  bank,  or  banking  company,  or  moneyed  institution  whatever ;  nor 
shall  any  bank,  company,  or  institution  exist  in  the  state  with  the  privilege 
of  making,  issuing,  or  putting  into  circulation  any  bill,  check,  certificate, 
promissory  note,  or  other  paper,  or  the  paper  of  any  bank,  company,  or 
person,  to  circulate  as  money. 

LIMITATION  OF  POWER  TO  ESTAB-  with  the  privilege  of  making,  issuing  or  put- 

LISH   BANKS. — The   establishment   or  In-  ting  into  clrcukition  bills,   checks,  etc.,    to 

corporation  of  banks  is  not  Inhibited,  ex-  circulate   as    money:     State    v.    Hibernian 

cept  only  banks  and  moneyed  institutions  8.  Bank,  8  Or.  396. 


%  8.    Corporations  to  be  Formed  Under  General  Laws— Municipal  Corporations. 

Corporations  may  be  formed  under  general  laws,  but  shall  not  be  created 

by  special  laws,  except  for  municipal  purposes.  All  laws  passed  pursuant 
to  this  section  may  be  altered,  amended,  or  repealed,  but  not  so  as  to  impair 
or  destroy  any  vested  corporate  rights. 

There  are  certain  powers  that  are  abso-  or  acquired,    is   a   corporation   formed   for 

lutely  necessary  to  the  proper  administra-  municipal    purposes,    under    this    section: 

tion  of  a  city's  affairs.    These  powers  may  Cook  v.   Port  of  Portland,   20  Or.   587,   27 

be  granted  under  special  acts  creating  mu-  Pac.    263. 

niclpal  corporations  authorized  by  this  sec-  Under  the  declaration  by  the  legislature 

tion,   even  though  in  some  instances  they  that    the    Corv'allis    college    shall    be    the 

may  seem  to  conflict  with  other  provisions  "Agricultural  college  of  the  state  of  Ore- 

of  the  constitution.    The  following  law  has  gon."  the  agricultural  college  of  the  state 

been  held  constitutional:    The  provision  in  of  Oregon   has   no  such  existence  as  wlU 

a  city  charter  excepting  the  county  roads  enable  it  to  take  property  or  be  cestui  que 

within  the  city  limits  from  the  Jurisdiction  trust,  as  such  an  institution  could  only  be 

of  the  county  court  and  vesting  it  in  the  created    under    general    laws:      Liggett   v. 

city    authorities,    and    authorising    a    tax  Ladd,  17  Or.  100.  21  Pac.  133. 

by  the   city  for   the   maintenance  of  such  Under  this  section  no  private  corporation 

roads:  East  Portland  v.  Multnomah  County,  could  be  created  until  the  legrislature  had 

6  Or.   64;  Multnomah  County  v.   Sliker,  10  passed  general  laws  providing  for  the  ere- 

Or.   66.  atlon  of  such  corporation:    O.  R.  &  N.  v. 

A   provision   authorizing  a   city   to  sup-  Oregonlan  Ry.   Co.,  130  U.  S.  21. 

press  a  certain  practice  carries  with  it  the  The    power   of   the    legislature   to   alter, 

power  to  adopt  a  byrlaw  against  such  prac-  repeal  or  amend  the  general  incorporation 

tice  and  to  provide  a  punishment  for  the  act  is  qualified  so  that  it  cannot  thereby 

violation  of  such  by-law:    Wong  v.  City  of  * 'impair   or   destroy   any   vested   corporate 

Astoria,   13   Or.   642,    11   Pac.   296.  right."    A  railroad  corporation  formed  un- 

A  corporation  created  for  municipal  pur-  der   the   general   Incorporation   act   has   a 

poses   is   one   established   by   law   for   po-  vested  right  to  collect  and  receive  reason- 

Iltical  and  governmental  objects,  subject  to  able   compensation   for   the    transportation 

the  control  of  the  legislature,  with  certain  of  persons  and  property  over  its  road,  which 

delegated  political  powers  to  be  exercised  the   legislature   cannot   impair   or  destroy, 

for  the  puolic  good  in  the  administration  The     legislature     may,  however,   prescribe 

of  civil   government,   and  whose  members  rates  of  transportation  and  the  same  will 

are    citizens,    not    stockholders.      A    cor-  be   presumed    to    be    reasonable    until    the 

poratlon,  therefore,  whose  sole  object  Is  to  contrary  is  shown.     The  Judiciary  are  the 

create  and  maintain  a  ship  channel  in  the  final  Judges  of  what  is  reasonable,  or  what 

Willamette   and    Coliimbla   rivers    between  "impairs '  the  vested  right  of  a  corporation 

the  city  of  Portland  and  the  sea  of  a  sped-  to  a  reasonable  compensation  for  its  ser- 

fled  depth,  with  no  power  to  take  toll  or  vices:     Ex   parte   Konler,    23   Fed.   629,   31 

make   profit   of   any   kind,    and   where   no  Fed.  317. 
private  interests  of  any  kind  are  granted 

5  8.    Liability  of  Stockholders. 

The  stockholders  of  all  corporations  and  joint  stock  companies  shall  be 
liable  for  the  indebtedness  of  said  corporation  to  the  amount  of  their  stock 
subscribed  and  unpaid,  and  no  more. 
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STOCKHOLDERS'  LXAlBILITY.— The  in-  come  indebted,  the  members  were  liable  for 

dlTldual    liability    of    stockholders    for    the  the  difference  between  the  amount  of  their 

debts  of  the  corporation  is  limited  by  this  dividends  and  the  par  value  of  their  stock: 

section  to  the  amount  of  their  stock  sub-  Hawkins  v.  Citizens'  Investment  Co.,  38  Or. 

scribed  and  unpaid.    When  their  stock  sub-  561.  64  Pac.  320. 

sc^ptions  are  paid  up  they  are  dischargred  The  creditors  of  a  corporation  cannot  en- 

from  all  personal  liability:    Bush  v.  Cart-  force  a  liability  of  stockholders  for  unpaid 

'wrig^ht,    7    Or.    329;    Hoderes   v.    Silver   Hill  subscriptions  of  capital  stock  after  the  cor- 

Min.  Co..  9  Or.  200;   Brundage  v.  M.  Q.  &  poration's  right  to  collect  such  subscription 

S.  M.  Co.,  12  Or.  324,  7  Pac.  314;  Hawkins  has  been  barred  by  the  statute  of  limita* 

V.  Donnerberg.  40  Or.  — ,  66  Pac.  693.  tions:    Hakwins  v.  Donnerbergr,  40  Or.  — , 

The  liability  of  a  stock  subscriber  is  de-  66  Pac.  693. 
termined  by  the  written  contract  and  it  This  provision  applies  only  to  the  holder 
cannot  afterwards  be  changed  as  against  of  the  legal  title  of  unpaid  stock:  Branson 
immediate  creditors  by  any  action  of  the  v.  Oregonian  Ry.  Co.,  10  Or.  278. 
corporation  or  its  officers.  Thus,  where  the  After  a  claim  for  damages  ex  delicto  has 
contract  of  subscription  recites  that  the  been  reduced  to  Judgment,  it  is  such  an 
members  agree  to  pay  par  value  for  their  indebtedness  as  can  be  enforced  against 
stock  and  the  certificates  were  to  the  same  an  unpaid  stock  subscription:  Howe  v. 
effect,  but  the  subscribers  averred  that  the  Oregonian  Ry.  Co.,  36  Fed.  726,  38  Fed.  187. 
oral  agreement  was  that  such  stock  was  A  due  and  unpaid  call  for  assessment 
to  be  paid  for  in  dividends,  and  certain  upon  the  shares  of  a  stockholder  may  be 
dividends  had  been  declared  and  stock  ez-  collected  from  such  stockholder,  by  a  Judg- 
ceeding  the  amount  of  dividends  was  is-  ment  creditor  of  the  corporation,  by  gar- 
sued,  and  subsequently  on  a  resolution  to  nishment:  Faull  v.  Alaska  G.  &  8.  A£.  Co.» 
call   In   and   cancel   the   certificates   repre-  14  Fed.  667. 

sentins  such  stock  the  secretary  credited  The  rights  of  the  creditor  under  this  sec- 

tlie   members  with   the  amount  remaining  tlon  are  to  be  enforced  by  a  suit  in  equity 

unpaid    thereon:    as    against    plaintiff,    to  and  not  by  an   action  at  law:    Patterson 

"Whom  the  corporation  had  meanwhile  be-  v.  Lynde,  106  U.  8.  619. 


f  4.    Compensation  for  Property  Taken  by  Corporation. 

KTo  person's  property  shall  be  taken  by  any  corporation,  under  authority 
of  law^  without  compensation  being  first  made  or  secured  in  such  manner 
as  may  be  prescribed  by  law. 

APPROPRIATION  OF  IiAND  BY  RAIL-  the  residue  of  the  property  over  the  ben- 

'WAT   COMPANIES. — ^The   legislature  can-  eflts  thereto  by  reason  of  such  appropria> 

not  authorise  by  any  process  a  private  cor-  tlon:   Willamette  Falls  L.  ft  C.  Go.  v.  Kelly, 

poration  to  appropriate  the  property  of  an  3  Or.  99;  O.  C.  R.  Co.  v.  Wait,  3  Or.  428. 
^dividual  without  Just  compensation  first       PROPERTY. — ^The  Tight  of  an  abutting- 

aaseased  and  tendered:     O.  R.  Co.  v.  Hill,  property   owner   to   ingress   and   efrress   to 

9  Or.  377.  and  from  the  street  is  property  that  cannot 

MEASURE  OF  COMPENSATION. — Com-  be    taken   away    or    impaired    without    the 

penaation  for  property  appropriated   by  a  payment  of  Just  compensation:     McQuaid 

corporation    consists,    first,    of    the    actual  v.  Portland,  18  Or.  249,  22  Pac.   899;   Wil- 

value  of  the  parcel  appropriated;  and,  sec-  lamette  Iron  Works  v.  O.  R.  ft  N.  Co.,  26 

ond,  of  the  excess  of  damages,  if  any,  to  Or.  224,  37  Pac.  1016,  46  Am.  St.  Rep.  620. 

f  5«    Restriction  Upon  Municipal  Corporations. 

Acts  of  legislative  assembly  incorporating  towns  and  cities  shall  restrict 
their  powers  of  taxation^  borrowing  money^  contracting  debts^  and  loaning- 
•their  credit. 

CONTRACTING     DEBT. — ^Enterlnff     into  notwithstandinsr  provision  is  made  in  the 

an  agreement  by  a  municipal  corporation  to  ordinance  for  the  payment  of  the  install- 

pay  certain  sums  in  the  future  in  install-  ments  as  they  fall  due  by  levying  a  tax 

ments  is  "contractingr  debts"  to  the  agrgre-  therefor:    Coulsen  v.  Portland,  1  Deady  496. 

Ste  amount  of  the  payments  agreed  to  An  act  passed  fixing  the  rate  of  taxation 
made,  notwithstanding  the  municipality  allowed  to  a  city  is  a  limitation  beyond 
has  the  power  to  raise  a  sufficient  sum  by  which  the  city  cannot  go,  and  any  devico 
taxation  to  meet  the  payments  as  they  in  the  way  of  a  special  tax  beyond  this 
fall  due;  and  if  the  amount  exceed  that  to  limitation  is  unconstitutional:  Corbett  v. 
which  the  corporation  is  limited  by  its  Portland.  31  Or.  418.  48  Pac.  428. 
charter  the  agreement  is  void:  Salem  An  ordinance  which  provides  for  the  pay- 
Water  Co.  V.  Salem,  5  Or.  29.  ment  of  money  by  the  town  without  pro- 
An  ordinance  assuming  liability  payable  viding  the  means  wherewith  to  make  such 
In  installments  and  exceeding  in  the  aggre-  payment  creates  an  indebtedness  within  the 
gate  the  amount  of  indebtedness  which  the  meaning  of  this  section:  Murphy  v.  East 
city  is  allowed  by  its  charter  to  contract,  Portland,  42  Fed.  880. 
Is    In   violation   of  this   section,   and   void, 

f  6.    State  not  to  be  Stockholder  in  Company. 

The  state  shall  not  subscribe  to  or  be  interested  in  the  stock  of  any 
company^  association,  or  corporation. 
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f  7.    Credit  of  State  not  to  be  Loaned — -Limitation  Upon  Power  of  Contract* 
ing  Debts. 

The  legislative  assembly  shall  not  loan  the  credit  of  the  state,  nor  in 
any  manner  create  any  debts  or  liabilities  which  shall  singly  or  in  the  aggre- 
gate with  previous  debts  or  liabilities  exceed  the  snm  of  fifty  thousand  dol- 
lars,  except  in  case  of  war,  or  to  repel  invasion  or  suppress  insurrection; 
and  every  contract  of  indebtedness  entered  into  or  assumed  by  or  on  behalf 
of  the  state,  when  all  its  liabilities  and  debts  amount  to  said  sum,  shall  be 
void  and  of  no  effect. 

f  S.    State  not  to  Assume  County  Debt,  Sxcept  in  What  Case. 

The  state  shall  never  assume  the  debts  of  any  county,  town^  or  other 
corporation  whatever,  unless  such. debts  shall  have  been  created  to  repel  in- 
vasion, suppress  insurrection,  or  defend  the  state  in  war. 

S  9.    Prohibition  Upon  Municipal  Corporations. 

No  county,  city,  town,  or  other  municipal  corporation,  by  vote  of  its 
citizens  or  otherwise,  shall  become  a  stockholder  in  any  joint  stock  company, 
corporation,  or  association  whatever,  or  raise  money  for,  or  loan  its  credit 
to,  or  in  aid  of,  any  such  company,  corporation,  or  association. 

The  expression  "county,  city,  town  or  of  the  court  declared  the  warrants  unen- 
other  municipal  corporation"  indicates  that  forceable  as  ultra  vires.  In  a  suit  to  re- 
there  may  be  municipal  corporations  other  cover  the  undivided  five  eiahts  of  the 
than  counties,  cities  and  towns:  Cook  v.  realty  conveyed  to  the  county,  that  beina 
Port  of  Portland,  20  Or.  684.  27  Pac  268.  the  amount  of  the  outstandina  warrants. 

A    county   voluntarily   purchased    realty  a  recovery  is  not  precluded  on  the  ground 

after  the  limit  of  indebtedness  permissible  that  under  the  constitution  a  county  could 

under  the  statute  had   been  reached,   and  not  become  a  tenant  in  common  of  realty 

issued   warrants    therefor,    some   of   which  under  this  section:    Municipal  Security  Co. 

were   subsequently   redeemed   and   the   re-  v.  Baker  County.  89  Or.  896.  66  Paa  869. 
mainder  assigned  to  plaintiff.     A  mandate 

S  10.    Limitation  Upon  Powers  of  County  to  Contract  Debts. 

No  county  shall  create  any  debts  or  liabilities  which  shall  singly  or  in 
the  aggregate  exceed  the  sum  of  five  thousand  dollars^  except  to  suppress 
insurrection  or  repel  invasion;  but  the  debts  of  any  county  at  the  time 
this  constitution  takes  effect  shall  be  disregarded  in  estimating  the  sum  to ' 
which  such  county  is  limited. 

The  prohibition  here  contained  applies  the  building  of  a  bridge:  Wormington  v. 
only  to  such  debts  or  liabUities  as  counties  Pierce.  82  Or.  606.  80  I>ao.  460;  a  debt  for 
may  voluntarily  incur  or  create  and  not  shelvixig  for  a  vault  where  the  county  rec- 
to those  that  are  thrust  upon  them  by  op-  ords  are  kept;  insurance  on  property;  repair 
oration  of  law  and  which  they  are  power-  and  building  of  bridges;  building  and  re- 
less  to  prevent:  Grant  County  v.  Lake  pairing  necessary  buildings;  purchase  of 
County.  17  Or.  463.  21  Pac.  447;  Burnett  v.  toll  roads;  bounty  for  scalps;  purchase  of 
Markley.  23  Or.  440,  81  Pac.  1060.  Where  poor  farm;  reindexing  and  replatting  rec- 
a  part  of  the  territory  of  one  county  is  ords:  Security  Sav.  &  Trust  Co.  v.  Baker 
annexed  to  another  and  also  a  proportional  County.  38  Or.  388.  64  Pac.  174. 
amount  of  the  first  county's  debt  u  trans-  Though  an  agreement  entered  into  by  a 
f erred,  such  debt  so  created  is  not  volun-  county  Involving  it  with  liabilities  after  the 
tary:   Grant  County  v.  Lake  County,  supra,  limit  of  its  indebtedness  tiajB  been  reached. 

So  a  debt  incurred  for  the  posting  up  of  is  ultra  vires  unenforceable,  one  contract- 
public  records  and  for  experting  the  books  ing  with  a  county  under  such  circumstances 
of  the  county  officers  is  not  a  voluntary  may  recover  the  property  transferred  to 
debt:  Security  Sav.  ft  Trust  Co.  v.  Baker  the  county  in  such  a  transaction,  provided 
County.  33  Or.  862.  64  Pac   174.  it  can  be  identified,  by  returning  the  un- 

The  following  have  been  held  voluntary  paid  warrants  issued  by  the  county  in  re- 
debts,  and  voia  in  case  the  voluntary  in-  turn  for  the  property:  Municipal  Security 
debtedness  of  the  county  at  the  time  they  Co.  v.  Baker  County.  39  Or.  896.  66  Pac.  869. 
were  incurred  exceeded  16.000;  a  debt  for 
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AETICLE   XII. 

STATE    PRINTER. 

%  V    Election,  Duties,  Compensatioo,  etc. 

There  shall  be  elected  by  the  qualified  electors  of  the  state,  at  the  times 
and  places  of  choosing  members  of  the  legislative  assembly,  a  state  printer, 
who  shall  hold  his  ofiSce  for  the  term  of  four  years.  He  shall  perform  all 
the  public  printing  for  the  state  which  may  be  provided  by  law.  The  rates 
to  be  paid  to  him  for  such  printing  shall  be  fixed  by  law,  and  shall  neither 
be  increased  nor  diminished  during  the  term  for  which  he  shall  have  been 
elected.  He  shall  give  such  security  for  the  performance  of  his  duties  as 
the  legislative  assembly  may  provide. 

AETICLE   XIII. 

SALARIES. 

1 1.    Salaries  of  State  Officers. 

The  governor  shall  receive  an  annual  salary  of  fifteen  hundred  dollars. 
The  secretary  of  state  shall  receive  an  annual  salary  of  fifteen  hundred 
doUars.  The  treasurer  of  state  shall  receive  an  annual  salary  of  eight  hun- 
dred dollars.  The  judges  of  the  supreme  court  shall  each  receive  an  annual 
salary  of  two  thousand  dollars.  They  shall  receive  no  fees  or  perquisites 
whatever  for  the  performance  of  any  duties  connected  with  their  respective 
offices;  and  the  compensation  of  officers,  if  not  fixed  by  this  constitution, 
shall  be  provided  by  law. 

The  secretary  of  state  while  performing  the  duties  of  governor  as  prescribed  in  Art. 
V,  9  8,  ante,  is  entitled  to  the  salary  of  governor:  Chad  wick  v.  Earhart,  11  Or.  889, 
5  Pac   1180. 

AETICLE   XIV. 

SEAT   OP    GOVERNMENT. 

S  1.    Seat  of  Government  to  be  Determined  by  Vote  of  People. 

The  legislative  assembly  shall  not  have  power  to  establish  a  permanent 
seat  of  government  for  this  state.  But  at  the  first  regular  session  after  the 
adoption  of  this  constitution,  the  legislative  assembly  shall  provide  by  law 
for  the  submission  to  the  electors  of  this  state  at  the  next  general  election 
thereafter,  the  matter  of  the  selection  of  a  place  for  a  permanent  seat  of 
I  government;  and  no  place  shall  ever  be  the  seat  of  government  under  such 

law,  which  shall  not  receive  a  majority  of  all  the  votes  cast  on  the  matter 
of  such  election. 

THE    SEAT    OF    GOVERNMENT    SET-  tlon  In  1862  no  point  received  a  majority  of 

TLBD  BY  VOTE.— By  act  of  Nov.  19.  1860,  the  votes.     At  the  election  in  1864  Salem 

the  location  of  the  seat  of  government  was  received  6108  votes;  Portland,  3864;  Eugene, 

submitted  to  the  public  vote  at  the  next  1688;  and  all  other  places  077  votes.    Salem 

general   election  in  June,   1862,  and  every  received    79    majority    of    the   whole   vote 

general  election  thereafter  until  *'some  one  cast,  whereupon  Salem  was  duly  declared 

point  should  receive  a  majority  of  aU  the  "the  permanent  seat  of  government." 
votes  cast  upon  the  question."    At  the  elec- 
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S  2.    State  House. 

No  tax  shall  be  levied,  or  money  of  the  state  expended,  or  debt  eon«- 
tracted  for  the  erection  of  a  state  house  prior  to  the  year  eighteen  hundred 
and  sixty-five. 

t3.    Seat  of  Government,  how  Removed^* Public  Institutions,  Location  of. 

The  seat  of  government,  when  established  as  provided  in  section  1,  shall 
not  be  removed  for  the  term  of  twenty  years  from  the  time  of  such  estab* 
lishment;  nor  in  any  other  manner  than  as  provided  in  the  first  section  of 
this  article :  Provided,  That  all  the  public  institutions  of  the  state,  hereafter 
provided  for  by  the  legislative  assembly,  shall  be  located  at  the  seat  of 
government. 

An  Insane  asylum  Is  a  public  institution  and  the  legislature  has  no  power  to  provide 
for  the  establishment  and  maintenance  of  one  at  any  other  place  than  the  capital: 
State  V.  Metschan,  32  Or.  386,  46  Pac.  791. 

ARTICLE   XV. 

MISCELLANEOUS. 

1 1.    Officers  to  Hold  Until  Successor  Elected  —  Exception. 

All  officers^  except  members  of  the  legislative  assembly^  shall  hold  their 
offices  until  their  successors  are  elected  and  qualified. 

m 

Under   this   provision   a   member   of  the  Murphy,  SO  Or.  413.   42  Pac.   133. 

police    commission    is    authorised    to    hold  S§  1  and  2  of  this  article  must  be  read 

office  until  his  successor  is  duly  elected  or  together.      They   mean   that   no   office   can 

appointed  under  some  existing:  provision  of  be  created  with  a  tenure  of  over  four  years, 

law:     State  v.    Simon.   20  Or.   377,   26  Pac.  yet   an    incumbent   may   hold    longer   than 

170.     So  a  railroad  commissioner  upon  fail-  that  by  reason  of  the  failure  to  provide  his 

ure  of  the  legislature  to  elect  a  successor  at  successor:    State  v.  Compson,  34  Or.  31,  54 

the  expiration  of  his  term  of  office:    Ekldy  Pac.    349;    State   v.    Simon.   20  Or.   376,   2G 

V.  Kincaid.  28  Or.  560.  41  Pac.  157;  State  v.  Pac.  170. 

Compson.  34  Or.  34.  64  Pac.  349.  "Elected"  as  here  used  does  not  neces- 

Sureties  on  the  official  bond  of  an  officer  sarily  mean  election  by  the  people,  but  in- 

holding  over  by  virtue  of  this  section  are  eludes  a  choice  by  the  legislative  assembly: 

liable  for  defalcation  after  the  regular  term  State  v.  Compson,   supra;  State  v.  Simon, 

of  the  officer  has  expired:    Baker*  City  v.  supra. 

S  8.    Tenure  of  Office. 

When  the  duration  of  any  office  is  not  provided  for  by  this  constitution, 
it  may  be  declared  by  law;  and  if  not  so  declared,  such  office  shall  be  held 
during  the  pleasure  of  the  authority  making  the  appointment.  But  the 
legislative  assembly  shall  not  create  any  office,  the  tenure  of  which  shall 
be  longer  than  four  years. 

See  note  to  Art  XV,  8  !•  and  common  council,  removal  of  the  same 
The  persons  constituting  the  Water  Com-  for  cause  to  be  specified  In  the  order  of 
mission  of  the  City  of  Portland  are  not  removal,  policemen  are  not  officers  holding- 
"officers"  within  the  meaning  of  the  last  their  offices  at  the  pleasure  of  the  mayor 
provision  of  this  section:  David  v.  Port-  and  common  council,  and  can  only  be  re- 
land  Water  Committee.  14  Or.  114,  12  Pac.  moved  in  the  manner  indicated  by  the 
174.  charter:    Selbv  v.  Portland,   14  Or.  247,   12 

WTien  a  city  charter  provides  for  the  ap-  Pac.  377,  58  Am.  Rep.  307. 
pointment  of  police  officers  by  the  mayor 

t  8.    Oath  of  Officers. 

Every  person  elected  or  appointed  to  any  office  under  the  constitution 
shall,  before  entering  on  the  duties  thereof,  take  an  oath  or  affirmation  to 
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support  the  constitution  of  the  United  States,  and  of  this  state,  and  also 
an  oath  of  office. 

The  members  of  the  Portland  Water  Com-  to  take  an  oath  of  office":  David  v.  Port- 
mlttee  are  not  "elected  or  appointed  to  an  land  Water  Committee,  14  Or.  112,  19  Pac. 
office  under  the  constitution  requiring  them    174. 

§4.    Lotteries  Probibited. 

Lotteries,  and  the  sale  of  lottery  tickets,  for  any  purpose  whatever,  are 
prohibited,  and  the  legislative  assembly  shall  prevent  the  same  by  penal  laws. 

f  5.    Property  of  Married  Women. 

The  property  and  pecuniary  rights  of  every  married  woman,  at  the  time 
of  marriage,  or  afterward  acquired  by  gift,  devise,  or  inheritance,  shall  not 
be  subject  to  the  debts  or  contracts  of  the  husband;  and  laws  shall  be  passed 
providing  for  the  registration  of  the  wife's  separate  property. 

PROPBSITT    OF    MARRIED   WOMEN.—  the   husband   before   the   constitution   took 

"Whatever   property    a   woman   has   at   the  e£Eect:     Starr  v.    Hamilton,    1   Deady,   274; 

time  of  her  marriagre  or  afterward  acquires  nor  has  it  any  application  to  property  ac- 

by  gUt,  devise,  or  inheritance  remains  hers  quired   not   by   the   wife   alone   but  jointly 

until   she.    by   her   own   consent   expressed  with  her  husband:    Meyers  v.  Reed,  17  Fed. 

or    implied,    parts    with    it:     Brummet    v.  402. 

"Weaver,  2  Or.  173;  Velten  v.  Carmack,  28  The  protection  griven  by  this  provision  of 

Or.  287.  31  Pac.  668;  Rugrh  v.  Ottenheimer,  the  constitution  to  the  property  of  married 

6  Or.  231.  26  Am.  Rep.  613;  Besser  v.  Joyce,  women  extends  as  well  to  those  who  were 

9  Or.  310.  34  Am.  Rep.  681.     Such  property  married  before  the  constitution  was  adopt- 

ia   by   the  constitution  the  separate  prop-  ed    as   to   those  who  married  afterwards: 

erty    of   the   wife:     Rugh    v.    Ottenheimer.  Rugrh  v.   Ottenheimer,  6  Or.  231.     But  see 

supra:    Starr    v.    Hamilton,    1    Deady    272;  the  case  of  Starr  v.  Hamilton,  1  Deady,  272; 

Stubblefield  v.  Mensies,  8  Saw.  41,  11  Fed.  Stubbiefleld  v.  Menzies,  8  Saw.  41,  11  Fed. 

273.     In  Starr  v.  Hamilton  the  proposition    272.  

is  declared  by  Judere  Deady  to  be  the  law  CONTRACT     BETWEEN     HUSBAND 

**80  far  at  least  as  a  third  person  is  con-  AND    WIFE. — The    statutory   provision    in 

cemed,"  but  in  Stubblefield  v.  Menzies  the  relation  to  the  property  of  married  women 

Immed  jud^e  held  the  proposition  correct  did  not  abrogate  the  common-law  rule  that 

without  the  qualification  suggested  in  Starr  husband  and  wife  are  incapable  of  entering 

V.  Hamilton.    This  provision  of  the  consti-  into  contracts  with  each  other:    Pitman  v. 

tutlon  does  not  affect  the  rights  vested  in  Pitman,  4  Or.  289;  Elfelt  v.  Hinch,  6  Or.  266. 

f  8.    New  Counties. 

No  county  shall  be  reduced  to  an  area  of  less  than  four  hundred  square 
miles;  nor  shall  any  new  county  be  established  in  this  state  containing  a  less 
area,  nor  unless  such  new  county  shall  contain  a  population  of  at  least 
twelve  hundred  inhabitants. 

{  7.    No  Officers  to  Receive  Fee  in  What  Cases. 

No  state  officers  or  members  of  the  legislative  assembly  shall  directly 
or  indirectly  receive  a  fee,  or  be  engaged  as  counsel,  agent,  or  attorney  in 
the  prosecution  of  any  claim  against  this  state. 

1 8.    Chinamen  Not  to  Hold  Real  Elstate  or  Work  Mining  Claims. 

No  Chinaman,  not  a  resident  of  the  state  at  the  adoption  of  this  con- 
stitution, shall  ever  hold  any  real  estate  or  mining  claim,  or  work  any 
mining  claim  therein. 

The  legislative  assembly  shall  provide  by  law  in  the  most  effectual 
manner  for  carrying  out  the  above  provision. 

Vol.  I.— 6. 
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ARTICLE   XVI. 

BOUNDARIES. 

1 1.    Boundaries  of  State. 

In  order  that  the  boundaries  of  the  state  may  be  known  and  estab« 
lished^  it  is  hereby  ordained  and  declared  that  the  state  of  Oregon  shall  be 
bounded  as  follows^  to  wit : 

Beginning  one  marine  league  at  sea^  due  west  from  the  point  where 
the  forty-second  parallel  of  north  latitude  intersects  the  same;  theace 
northerly  at  the  same  distance  from  the  line  of  the  coast  lying  west  and 
opposite  the  state^  including  all  islands  within  the  jurisdiction  of  the  United 
States  to  a  point  due  west  and  opposite  the  middle  of  the  north  ship-channel 
of  the  Columbia  river;  thence  easterly  to  and  up  the  middle  channel  of  said 
river^  and  when  it  is  divided  by  islands^  up  the  middle  of  the  widest  channel 
thereof^  and  in  like  maimer  up  the  middle  of  the  main  channel  of  Snake 
river  to  the  mouth  of  the  Owyhee  river;  thence  due  south  to  the  parallel 
of  latitude  forty-two  degrees  north;  thence  west  along  said  parallel  to  the 
place  of  beginning,  including  jurisdiction  in  civil  and  criminal  cases  upon 
the  Columbia  river  and  Snake  river,  concurrently  with  states  and  territories 
of  which  those  rivers  form  a  boundary  in  common  with  this  state.  But 
the  congress  of  the  United  States,  in  providing  for  the  admission  of  this 
state  into  the  Union,  may  make  the  said  northern  boundary  conform  to  the 
act  creating  the  territory  of  Washington. 

boundaries. — The  north  boundazy  of  where  the  46th  paxaUel  of  north  latitude 
the  state,  as  provided  by  the  constitution,  crosses  said  river;  thence  east  on  said  par- 
was  chanfired  by  the  act  of  congress  ad-  allel  to  the  middle  of  the  main  channS  of 
mltting:  the  state,  by  substitutinir  for  the  the  Shoshone  or  Snake  river;  thence  up  the 
words  "and  in  like  manner  up  the  middle  middle  of  the  main  channel  of  said  river": 
of  the  main  channel  of  Snake  river"  the  See  act  of  admission,  8  1* 
words  *'to  a  point  near  Fort  Walla  Walla 

AETICLE   XVII. 

AMENDMENTS. 

i  1.    Amendments  to  Constitution,  how  Made. 

Any  amendment  or  amendments  to  this  constitution  may  be  proposed 
in  either  branch  of  the  legislative  assembly^  and  if  the  same  shall  be  agreed 
to  by  a  majority  of  all  the  members  elected  to  each  of  the  two  houses^  such 
proposed  amendment  or  amendments  shall,  with  the  yeas  and  nays  thereon^ 
be  entered  on  their  journals,  and  referred  to  the  legislative  assembly  to  be 
chosen  at  the  next  general  election;  and  if,  in  the  legislative  assembly  so  next 
chosen,  such  proposed  amendment  or  amendments  shall  be  agreed  to  by  a 
majority  of  all  the  members  elected  to  each  house,  then  it  shall  be  the  duty 
of  the  legislative  assembly  to  submit  such  amendment  or  amendments  to  the 
electors  of  the  state,  and  cause  the  same  to  be  published  without  delay  at 
least  four  consecutive  weeks  in  several  newspapers  published  in  this  state; 
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and  if  a  majority  of  said  electors  shall  ratify  the  same,  such  amendment  or 
amendments  shall  become  a  part  of  this  constitution. 

§  2.    Two  or  More  Amendments  Submitted. 

If  two  or  more  amendments  shall  be  submitted  in  such  manner  that  the 
electors  shall  vote  for  or  against  each  of  such  amendments  separately^  and 
while  an  amendment  or  amendments  which  shall  have  been  agreed  upon  by 
one  legifilative  assembly  shall  be  awaiting  the  action  of  a  legislative  assembly^ 
or  of  the  electors^  no  additional  amendment  or  amendments  shall  be  proposed. 

AETICLE  XVIII. 

SCHEDULE. 

I  !•    Election  for  Acceptance  or  Rejection  of  the  Constitution. 

For  the  purpose  of  taking  the  vote  of  the  electors  of  the  state  for  the 
acceptance  or  rejection  of  this  constitution^  an  election  shall  be  held  on  the 
second  Monday  of  November,  in  the  year  1857,  to  be  conducted  according  to 
existing  laws  regulating  the  election  of  delegate  in  congress,  so  far  as  appli* 
cable,  except  as  herein  otherwise  provided. 

I  2.    Questions  —  Returns  of  Election. 

Each  elector  who  offers  to  vote  upon  this  constitution  shall  be  asked  by 
the  judges  of  election  this  question : 

Do  you  vote  for  the  constitution — ^yes,  or  no? 

And  also  this  question : 

Do  you  vote  for  slavery  in  Oregon — ^yes,  or  no  ? 

And  also  this  question : 

Do  you  vote  for  free  negroes  in  Oregon — ^yes,  or  no  ? 

And  in  the  poll-books  shall  be  columns  headed  respectively,  "constitu- 
tion, yes^';  "constitution,  no'^;  "free  negroes,  yes";  "free  negroes,  no"; 
"slavery,  yes";  "slavery,  no." 

And  the  names  of  the  electors  shall  be  entered  in  the  poll-books,  to- 
gether with  their  answers  to  the  said  questions,  under  their  appropriate 
heads.  The  abstracts  of  the  votes  transmitted  to  the  secretary  of  the  terri- 
tory shall  be  publicly  opened  and  canvassed  by  the  governor  and  secretary, 
or  by  either  of  them,  in  the  absence  of  the  other;  and  the  governor,  or  in  his 
absence  the  secretary,  shall  forthwith  issue  his  proclamation,  and  publish 
the  same  in  the  several  newspapers  printed  in  this  state,  declaring  the  result 
of  the  said  election  upon  each  of  said  questions. 

proclamation  of  the  governor,  the    said    territory    on    the    ninth    day    of 

— ^FoUowin^:  is  the  proclamation:  November,  A.  D.  1857,  in  conformity  to  the 

Whereas.  The  people  of  the  territory  of  provisions    made    by    said    convention    of 

Oregon,    through    their   delegates    in   con-  delegates;  and 

greas   assembled,    prepared   a   constitution  Whereas,  It  was  provided  further  by  said 
for  their  government  under  a  state  organ-  convention  of  delegates,  that  the  result  of 
isation,    and    submitted    the    same,    with  said  election  should  be  announced  by  ex- 
certain  propositions,  to  be  approved  and  de-  ecutive  proclamation: 
termlned  at  an  election  which  was  held  in  Therefore,  To  that  end  it  is  hereby  de- 
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Glared  and  made  known  that  at  the  said  In    testimony   whereof,    I  have   hereunto 

election,    held    on    the    ninth    day    of    No-  set   my    official   siernature   and    caused    the 

vember,  A.  D.  1867,  there  were  7,195  votes  seal  of  the  territory  to  be  affixed,  at  Salem, 

griven  for  the  adoption  of  the  said  constitu-  this  fourteenth  day  of  December,  A.  D.  1857. 

tion,  and  3,195  votes  against  its  adoption;  By  the  governor: 

there   were    2,646    votes   given    in    favor   of  GEORGE  L..  CURRY, 

slavery,    and    7,727    votes    against    slavery;  (L.  S.)                        B.  F.  HARDING, 

and  there  were  given  1,081   votes  in  favor  Secretary, 

of  permitting  the  residence  of  free  negroes,  December  9,   1857. 
and  8,040  votes  against  the  same. 

S  3.    When  Constitution  to  be  Deemed  Accepted  or  Rejected. 

If  a  majority  of  all  the  votes  given  for  and  against  the  constitution  shall 
be  given  for  the  constitution,  then  this  constitution  shall  be  deemed  to  be 
approved  and  accepted  by  the  electors  of  the  state,  and  shall  take  effect  ac- 
cordingly ;  and  if  a  majority  of  such  votes  shall  be  given  against  the  consti- 
tution, then  this  constitution  shall  be  deemed  to  be  rejected  by  the  electors 
of  the  state,  and  shall  be  void. 

S  4.    Vote  on  Certain  Sections  of  Constitution. 

If  this  constitution  shall  be  accepted  by  the  electors,  and  a  majority  of 
all  the  votes  given  for  and  against  slavery  shall  be  given  for  slavery,  then  the 
following  section  shall  be  added  to  the  bill  of  rights,  and  shall  be  part  of 
this  constitution: 

*'§  — .  Persons  lawfully  held  as  slaves  in  any  state,  territory,  or  district 
of  the  United  States,  under  the  laws  thereof,  may  be  brought  into  this  state  ; 
and  such  slaves  and  their  descendants  may  be  held  as  slaves  within  this  state, 
and  shall  not  be  emancipated  without  the  consent  of  their  owners.'* 

And  if  a  majority  of  such  votes  shall  be  given  against  slavery,  then  the 
foregoing  section  shall  not,  but  the  following  section  shall,  be  added  to  the 
bill  of  rights,  and  shall  be  a  part  of  this  constitution: 

"§  — .  There  shall  be  neither  slavery  nor  involuntary  servitude  in  the 
state,  otherwise  than  as  a  punishment  for  crime,  whereof  the  party  shall  have 
been  duly  convicted." 

And  if  a  majority  of  all  the  votes  given  for  and  against  free  negroes 
shall  be  given  against  free  negroes,  then  the  following  section  shall  be  added 
to  the  bill  of  rights,  and  shall  be  a  part  of  this  constitution : 

"§  — .  No  free  negro  or  mulatto,  not  residing  in  this  state  at  the  time 
of  the  adoption  of  this  constitution,  shall  come,  reside,  or  be  within  this  state, 
or  hold  any  real  estate,  or  make  any  contracts,  or  maintain  any  suit  therein; 
and  the  legislative  assembly  shall  provide  by  penal  laws  for  the  removal  by 
public  officers  of  all  such  negroes  and  mulattoes,  and  for  their  effectual  ex- 
clusion from  the  state,  and  for  the  punishment  of  persons  who  shall  bring 
them  into  the  state,  or  employ  or  harbor  them." 

§  5.    Apportionment  of  Senators  and  Representatives. 

Until  an  enumeration  of  the  white  inhabitants  of  the  state  shall  be 
made,  and  the  senators  and  representatives  apportioned  as  directed  in  the 
constitution,  the  county  of  Marion  shall  have  two  senators  and  four  repre- 
sentatives; Lane,  two  senators  and  three  representatives;  Clackamas  and 
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Wasco,  one  senator  jointly,  and  Clackamas  three  representatives,  and  Wasco 
one  representative;  Yamhill,  one  senator  and  two  representatives;  Polk,  one 
senator  and  two  representatives;  Benton,  one  senator  and  two  representa- 
tives; Multnomah,  one  senator  and  two  representatives;  Washington,  Co- 
lombia, Clatsop,  and  Tillamook,  one  senator  jointly,  and  Washington  one 
representative,  and  Washington  and  Columbia  one  representative  jointly, 
and  Clatsop  and  Tillamook  one  representative  jointly;  Douglas,  one  senator 
and  two  representatives;  Jackson,  one  senator  and  three  representatives; 
Josephine,  one  senator  and  one  representative;  Umpqua,  Coos,  and  Curry, 
one  senator  jointly,  and  Umpqua  one  representative,  and  Coos  and  Curry  one 
representative  jointly. 

S  6*    Election  Under  Constitution  and  Organization  of  State. 

If  this  constitution  shall  be  ratified,  an  election  shall  be  held  on  the 
first  Monday  in  June,  1858,  for  the  election  of  members  of  the  legislative 
assembly,  a  representative  in  congress,  and  state  and  county  officers;  and  the 
legislative  assembly  shall  convene  at  the  capital  on  the  first  Monday  of  July, 
1858,  and  proceed  to  elect  two  senators  in  congress,  and  make  such  further 
provision  as  may  be  necessary  to  the  complete  organization  of  a  state 
government. 

§7.    Former  Laws  in  Force. 

All  laws  in  force  in  the  territory  of  Oregon  when  this  constitution  takes 
effect,  and  consistent  therewith,  shall  continue  in  force  until  altered  or 
repealed. 

When   the   state   srovernment   superseded  school   lands   and   authorized   provision   by 

the  territorial  erovernment.  the  laws  of  the  law   for   carrying   out   the   duties   of   such 

territory  were  continued  in  force  until  the  commission.    No  law,  however,  was  parsed 

code  took  effect,  June  1,  1863;  and  all  sher-  authorizing:    said    board    to    make    sale    or 

llTs  deeds  whether  made  under  execution  execute  deeds  for  school  lands  until  1864. 

issued    by    the    district,    circuit    or    county  A  deed,   therefore,  executed  under  the  old 

courts,   wiere  required   to  be  submitted   to  territorial  law  by  the  county  superintend- 

the  circuit  court  of  the  state  for  confirma-  ent  in  1860  is  valid,  by  virtue  of  this  sec* 

tion:     Wright  v.  Toung,  6  Or.  87.  tion  of  the  constitution:    Salem  Imp.  Co.  v. 

Art.  VIII.  6  5.  of  the  constitution,  created  McCourt,  26  Or.   102. 
the  board  of  commissioners  for  the  sale  of 

S  8.    Officers  to  Continue  in  Office. 

All  officers  of  the  territory  of  Oregon,  or  under  its  laws,  when  this  con- 
stitution takes  effect,  shall  continue  in  office  until  superseded  by  the  state 
authorities. 

The  office  of  county  school  superintendent,  created  before  the  adoption  of  the  con- 
stitution, was  continued  by  virtue  of  this  section:  Stevens  v.  Carter,  27  Or.  660, 
40  Pac.   1074. 

S  9.    Crimes  Against  Territory. 

Crimes  and  misdemeanors  committed  against  the  territory  of  Oregon 
shall  be  punished  by  the  state  as  they  might  have  been  punished  by  the  ter- 
ritory if  the  change  of  government  had  not  been  made. 
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S  10.    Saving  of  Existing  Rights  and  Liabilities. 

All  property  and  rights  of  the  territory,  and  of  the  several  counties, 
subdivisions,  and  political  bodies  corporate,  of  or  in  the  territory,  including 
fines,  penalties,  forfeitures,  debts,  and  claims  of  whatsoever  nature,  and 
recognizances,  obligations,  and  undertakings,  to  or  for  the  use  of  the  territory, 
or  any  county,  political  corporation,  office,  or  otherwise,  to  or  for  the  public, 
shall  inure  to  the  state,  or  remain  to  the  county,  local  division,  corporation, 
officer,  or  public,  as  if  the  change  of  government  had  not  been  made;  and 
private  rights  shall  not  be  affected  by  such  change. 

• 

The  provision  of  Art.  XV,  8  5*  exemptixiflr  tution,  is  not  affected  by  the  last  clause  of 

from   liability   for   a   husband's   debts    the  this  section:    Hugh  v.   Ottenhelmer,   6  Or. 

lands  of  a  married  woman  who  was  mar-  287. 
ried  before  the  adoption  of  the  state  const!- 

{ 11.    Judicial  Districts. 

Until  otherwise  provided  by  law,  the  judicial  districts  of  the  state  shall 
be  constituted  as  follows :  The  counties  of  Jackson,  Josephine,  and  Douglas 
shall  constitute  the  first  district.  The  counties  of  TJmpqua,  Coos,  and  Curry, 
Lane  and  Benton,  shall  constitute  the  second  district.  The  counties  of  linn, 
Marion,  Polk,  Yamhill,  and  Washington  shall  constitute  the  third  district. 
The  counties  of  Clackamas,  Multnomah,  Wasco,  Columbia,  Clatsop,  and 
Tillamook  shall  constitute  the  fourth  district;  and  the  county  of  Tillamook 
shall  be  attached  to  the  county  of  Clatsop  for  judicial  purposes. 

Done  in  convention  at  Salem,  the  eighteenth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven,  and  of  the 
independence  of  the  United  States  the  eighty-second. 


MATTHEW  P.  DEADY,  President. 
Chester  N.  Terry,  Secretary. 


Benton  County, 

HENRY  B.  NICHOLS, 
WM.  MATZGER, 
HAMAN  C.  LEWIS, 
JOHN  KBLSAY. 

Clackamas  County, 

J.  K.  KELLY, 

A.  L.  LOVEJOY, 

WM.  A.  STARKWEATHER, 

HECTOR  CAMPBELL, 

NATHANIEL  ROBBINS. 

Clatsop   County. 

CYRUS  OLNEY. 

Curry  County, 

WM.  H.  PACKWOOD. 

Columbia  County, 

JOHN  W.  WATTS. 

Coos  County. 

PERRY  B.  MARPLE. 


Douglas  County, 

MATTHEW  P.  DEADY, 
STEPHEN  F.  CHADWICK, 
SOLOMON  FITZHUGH, 
THOMAS  WHITTED. 

Jackson  County, 

L.  J.  C.  DUNCAN, 
JOHN  H.  REED, 
DANIEL  NEWCOMB, 
P.  P.  PRIM. 

Josephine  County. 

L.  B.  HENDERSHOTT, 
WM.  H.  WATKINS. 

Linn  County, 

DELAZON  SMITH. 
LUTHER  ELKINS, 
REUBEN  S.  COYLB, 
JOHN  T.  CROOKS, 
JAMES  SHIELDS, 
J.  H.  BRATTAIN 


Constitution  of  Orbgon. 


71 


Lane  County, 

rAUL  BR  ATTAIN, 
T.  R.  MOORES, 
A.  J.  CAMPBELL, 
JESSE  COX, 
\7.  W.  BRISTOW. 
E.  HOULT. 

Marion   County, 
Tu  P.  GROVER, 

geo.  h.  williams, 
i>avis  shannon, 
:nigholas  shrum, 
joseph  oox. 
richard  miller, 
john  c.  peebles. 

Multnomah  County, 

S.  J.  McCORMICK, 
WM.  H.  FARRAR, 
DAVID  LOGAN. 

MuJtnofnah  and  Washington, 
THOMAS  J.   DRTER. 


Polk  County, 

REUBEN  P.  BOISE, 
BENJ.  F.  BURCH, 
F.  WAYMIRE. 

Polk  and  Tillamook, 

A.  D.  BABCbOK. 

Umpqua  County, 

JESSE  APPLEGATE, 
LEVI  SCOTT. 

Washington  County, 

E.  D.  SHATTUCK, 
JOHN  S.  WHITE, 
LEVI  ANDERSON. 

Wasco  County, 

C.  R.  MEIGS. 

Yamhill  County, 

J.  R.  MoBRIDE, 
R.  V.  SHORT. 
R.  C.  KINNEY, 
W.  OLDS. 


AMENDMENT  OF  THE  CONSTITUTION 
OF  THE  STATE  OF  OREGON. 


[Adopted  by  the  twentieth  legislative  assembly;  adopted  by  the  twenty-first  legrls- 
latlve  assembly;  adopted  by  the  people,  by  vote  of  62.024  for,  to  6.668  against  it,  June 
2.  1902.] 

Section  1  of  article  IV  of  the  Constitution  of  the  State  of  Oregon  shall 
be,  and  hereby  is,  amended  to  read  as  follows: — 

Section  1.  The  legislative  authority  of  the  state  shall  be  vested  in  a 
legislative  assembly,  consisting  of  a  senate  and  house  of  representatives,  but 
the  people  reserve  to  themselves  power  to  propose  laws  and  amendments  to 
the  constitution  and  to  enact  or  reject  the  same  at  the  polls,  independent 
of  the  legislative  assembly,  and  also  reserve  power  at  their  own  option  to  ap- 
prove or  reject  at  the  polls  any  act  of  the  legislative  assembly.     The  first 
power  reserved  by  the  people  is  the  initiative,  and  not  more  than  eight  per 
cont  of  the  legal  voters  shall  be  required  to  propose  any  measure  by  such  peti- 
tion, and  every  such  petition  shall  include  the  full  text  of  the  measure  so 
proposed.     Initiative  petitions  shall  be  filed  with  the  secretary  of  state  not 
less  than  four  months  before  the  election  at  which  they  are  to  be  voted  upon. 
The  second  power  is  the  referendum,  and  it  may  be  ordered  (except  as  to  laws 
necessary  for  the  immediate  preservation  of  the  public  peace,  health,  or  safety,) 
either  by  the  petition  signed  by  five  per  cent  of  the  legal  voters,  or  by  the 
legislative  assembly,  as  other  bills  are  enacted.     Keferendum  petitions  shall 
be  filed  with  the  secretary  of  state  not  more  than  ninety  days  after  the  final 
adjournment  of  the  session  of  the  legislative  assembly  which  passed  the  bill 
on  which  the  referendum  is  demanded.    The  veto  power  of  the  governor  shall 
i»ot  extend  to  measures  referred  to  the  people.     All  elections  on  measures 
referred  to  the  people  of  the  state  shall  be  had  at  the  biennial  regular  general 
elections,  except  when  the  legislative  assembly  shall  order  a  special  election. 
Any  measure  referred  to  the  people  shall  take  effect  and  become  the  law  when 
it  is  approved  by  a  majority  of  the  votes  cast  thereon,  and  not  otherwise.    The 
si  yle  of  all  bills  shall  be :    "Be  it  enacted  by  the  people  of  the  State  of  Ore- 
gon."    This  section  shall  not  be  construed  to  deprive  any  member  of  the 
legislative  assembly  of  the  right  to  introduce  any  measure.     The  whole 
number  of  votes  cast  for  justice  of  the  supreme  court  at  the  regular  election 
last  preceding  the  filing  of  any  petition  for  the  initiative  or  for  the  refer- 
endum shall  be  the  basis  on  which  the  number  of  legal  voters  necessary  to 
sign  such  petition  shall  be  counted.     Petitions  and  orders  for  the  initiative 
and  for  the  referendum  shall  be  filed  with  the  secretarv^  of  state,  and  in  sub- 
niitting  the  same  to  the  people  he,  and  all  other  officers,  shall  be  guided  by 
the  general  laws  and  the  act  submitting  this  amendment,  until  lesnslation 
shall  be  especially  provided  therefor. 


ACT  OF  CONGRESS 


ADMITTING  THE  STATE  OP  OREGON  INTO  THE  UNION 


Preamble. 

Whereas,  the  people  of  Oregon  have  formed,  ratified,  and  adopted  a 
constitntion  of  state  government  which  is  republican  in  form,  and  in  con- 
formity with  the  constitution  of  the  United  States,  and  have  applied  for 
admission  into  the  Union  on  an  equal  footing  with  the  other  states ;  therefore, 

1 1.    Admission  of  State  —  Boundaries. 

That  Oregon  be,  and  she  is  hereby,  received  into  the  Union  on  an  equal 
footing  with  the  other  states  in  all  respects  whatever,  with  the  following 
boundaries:  In  order  that  the  boundaries  of  the  state  may  be  known  and 
established,  it  is  hereby  ordained  and  declared  that  the  state  of  Oregon  shall 
be  bounded  as  follows,  to  wit :  Beginning  one  marine  league  at  sea,  due  west 
from  the  point  where  the  forty-second  parallel  of  north  latitude  intersects 
the  same ;  thence  northerly,  at  the  same  distance  from  the  line  of  the  coast, 
lying  west  and  opposite  the  state,  including  all  islands  within  the  jurisdiction 
of  the  United  States,  to  a  point  due  west  and  opposite  the  middle  of  the 
north  ship-channel  of  the  Columbia  river;  thence  easterly,  to  and  up  the 
middle  channel  of  said  river,  and,  where  it  is  divided  by  islands,  up  the  middle 
of  the  widest  channel  thereof,  to  a  point  near  Fort  Walla  Walla,  where  the 
forty-sixth  parallel  of  north  latitude  crosses  said  river;  thence  east,  on  said 
parallel,  to  the  middle  of  the  main  channel  of  the  Shoshones  or  Snakes  river; 
thence  up  the  middle  of  the  main  channel  of  said  river,  to  the  mouth  of  the 
Owyhee  river;  thence  due  south,  to  the  parallel  of  latitude  forty-two  degrees 
north ;  thence  west,  along  said  parallel,  to  the  place  of  beginning,  including 
jurisdiction  in  civil  and  criminal  cases  upon  the  Columbia  river  and  Snake 
river,  concurrently  with  states  and  territories  of  which  those  rivers  form  a 
boundary  in  common  with  this  state. 

f  8.    Concurrent    Jurisdiction    on    Columbia    and    Other    Rivers  —  Navigable 
Waters  to  be  Common  Highways. 

The  said  state  of  Oregon  shall  have  concurrent  jurisdiction  on  the 
Columbia  and  all  other  rivers  and  waters  bordering  on  the  said  state  of 
Oregon,  so  far  as  the  same  shall  form  a  common  boundary  to  said  state,  and 
any  other  state  or  states  now  or  hereafter  to  be  formed  or  bounded  by  the 
same;  and  said  rivers  and  waters,  and  all  the  navigable  waters  of  said  state, 
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shall  be  common  highways  and  forever  free^  as  well  to  the  inhabitants  of 
said  state  as  to  all  other  citizens  of  the  United  States^  without  any  tax^  duty^ 
impost,  or  toll  therefor. 

navigable   waters    to   be   free  streams  entirely  within  a  state,  a  state  has 

HIGHWAYS.— The  provision  that  "all  the  plenary  power  to  authorize  the  construction 

navigable    waters    of    said    state   shall    be  of  a  bridge:    Willamette  Iron  Bridge  Co.  v. 

common  highways  and  forever  free  as  well  Hatch,  126  U.  S.  1. 

to  the   inhabitants  of  said  state  as  to  all  CONCURRENT      JURISDICTION.  —  The 

other  citizens  of  the  United  States,"  etc.,  district  court  of  the  United  States  for  the 

does   not  refer   to  physical   obstruction   of  district  of  Oregon  also  has  concurrent  Juris- 

those  waters,   but  to  political  restrictions  diction  over  the  Columbia  river:   The  Annie 

which  hamper  the   freedom   of   commerce.  M.  Small,  2  Saw.  226. 
Until    congress    acts    respecting   navigable 

S  8.    Representation  in  Congress. 

Until  the  next  census  and  apportionment  of  representatives,  the  state  of 
Oregon  shall  be  entitled  to  one  representative  in  the  congress  of  the  United 
States. 

$4.  Propositions  to  be  Submitted  to  People  of  State  — School  Lands  —  Uni- 
versity Lands  —  Lands  for  Public  Buildings  —  Salt  Springs  and  Contig- 
uous Lands  —  Percentage  on  Land  Sales  —  Conditions  on  Which  Proposi- 
tions are  Offered. 

The  following  propositions  be  and  the  same  are  hereby  offered  to  the  said 
people  of  Oregon  for  their  free  acceptance  or  rejection,  which,  if  accepted, 
shall  be  obligatory  on  the  United  States  and  upon  the  said  state  of  Oregon, 
to  wit :  First,  That  sections  numbered  sixteen  and  thirty-six  in  every  town- 
ship of  public  lands  in  said  state,  and  where  either  of  said  sections^  or  any 
part  thereof,  has  been  sold  or  otherwise  been  disposed  of,  other  lands  equiva- 
lent thereto,  and  as  contiguous  as  may  be,  shall  be  granted  to  said  state  for 
the  use  of  schools.  Second,  That  seventy-two  sections  of  land  shall  be  set 
apart  and  reserved  for  the  use  and  support  of  a  state  university,  to  be  selected 
by  the  governor  of  said  state,  subject  to  the  approval  of  the  commissioner  of 
the  general  land  oflSce,  and  to  be  appropriated  and  applied  in  such  maimer 
as  the  legislature  of  said  state  may  prescribe  for  the  purpose  aforesaid,  but 
for  no  other  purpose.  Third,  That  ten  entire  sections  of  land,  to  be  selected 
by  the  governor  of  said  state,  in  legal  subdivisions,  shall  be  granted  to  said 
state  for  the  purpose  of  completing  the  public  buildings,  or  for  the  erection 
of  others  at  the  seat  of  government,  under  the  direction  of  the  legislature 
thereof.  Fourth,  That  all  salt  springs  within  said  state,  not  exceeding  twelve 
in  number,  with  six  sections  of  land  adjoining,  or  as  contiguous  as  may  be 
to  each,  shall  be  granted  to  said  state  for  its  use,  the  same  to  be  selected  by 
the  governor  thereof  within  one  year  after  the  admission  of  said  state,  and 
when  so  selected,  to  be  used  or  disposed  of  on  such  terms,  conditions,  and 
regulations  as  the  legislature  shall  direct:  Provided,  That  no  salt  spring 
or  land,  the  right  whereof  is  now  vested  in  any  individual  or  individuals,  or 
which  may  be  hereafter  confirmed  or  adjudged  to  any  individual  or  individ- 
uals, shall  by  this  article  be  granted  to  said  state.  Fifth,  That  five  per  centum 
of  the  net  proceeds  of  sales  of  all  public  lands  lying  within  said  state  which 
shall  be  sold  by  congress  after  the  admission  of  said  state  into  the  Union, 
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after  dednctmg  all  the  expenses  incident  to  the  same^  shall  be  paid  to  said 
state,  for  the  purpose  of  making  public  roads  and  internal  improvements,  as 
the  legislature  shall  direct:  Provided,  That  the  foregoing  propositions, 
hereinbefore  offered,  are  on  the  condition  that  the  people  of  Oregon  shall 
provide  by  an  ordinance,  irrevocable  without  the  consent  of  the  United  States, 
that  said  state  shall  never  interfere  with  the  primary  disposal  of  the  soil 
within  the  same  by  the  United  States,  or  with  any  regulations  congress  may 
find  necessary  for  securing  the  title  in  said  soil  to  bona  fide  purchasers 
thereof;  and  that  in  no  case  shall  nonresident  proprietors  be  taxed  higher 
than  residents.  Sixth,  And  that  the  said  state  shall  never  tax  the  lands  or 
the  property  of  the  United  States  in  said  state :  Provided,  however.  That  in 
case  any  of  the  lands  herein  granted  to  the  state  of  Oregon  have  heretofore 
been  conjSrmed  to  the  territory  of  Oregon  for  the  purposes  specified  in  this 
act,  the  anaount  so  confirmed  shall  be  deducted  from  the  quantity  specified  in 
this  act. 


I S.    Residue  of  Territory. 

Until  congress  shall  otherwise  direct,  the  residue  of  the  territory  of 
Oregon  shall  be  and  is  hereby  incorporated  into  and  made  a  part  of  the 
territory  of  Washington. 

Approved  February  14,  1869. 


AN  ACT 

EEIATIVE  TO  CEETAIN  PEOPOSITIONS  MADE  BY  THE  CON- 
GEESS  OP  THE  UNITED  STATES  TO  THE  PEOPLE 

OP  THE  STATE  OP  OEEGON. 


Preamble. 

Whereas,  the  congress  of  the  United  States  did  pass  an  act,  entitled 
'^An  act  for  the  admission  of  Oregon  into  the  Union/'  approved  the  four- 
teenth day  of  February,  one  thousand  eight  hundred  and  fifty-nine;  which 
said  act  contains  the  following  propositions  for  the  free  acceptance  or  rejection 
of  the  people  of  the  state  of  Oregon,  in  the  words  following :    "§  4.  The  fol- 
lowing propositions  be  and  the  same  are  hereby  offered  to  the  said  people  of 
Oregon,  for  their  free  acceptance  or  rejection,  which,  if  accepted,  shall  be 
obligatory  on  the  United  States  and  upon  the  said  state  of  Oregon,  to  wit : 
First,  That  section^  numbered  sixteen  and  thirty-six  in  every  township  of 
public  lands  in  said  state,  and  where  either  of  said  sections,  or  any  part 
thereof,  has  been  sold,  or  otherwise  been  disposed  of,  other  lands  equivalent 
thereto,  and  as  contiguous  as  may  be,  shall  be  granted  to  said  state  for  the  use 
of  schools.    Second,  That  seventy-two  sections  of  land  shall  be  set  apart  and 
reserved  for  the  use  and  support  of  a  state  university,  to  be  selected  by  the 
governor  of  said  state,  subject  to  the  approval  of  the  commissioner  of  the  gen- 
eral land  ofiQce,  and  to  be  appropriated  and  applied  in  such  manner  as  the 
legislature  of  said  state  may  prescribe  for  the  purpose  aforesaid,  but  for  no 
other  purpose.    Third,  That  ten  entire  sections  of  land,  to  be  selected  by  the 
governor  of  said  state,  in  legal  subdivisions,  shall  be  granted  to  said  state 
for  the  purpose  of  completing  the  public  buildings,  or  for  the  erection  of 
others  at  the  seat  of  government,  under  the  direction  of  the  legislature 
thereof.   Fourth,  That  all  salt  springs  within  said  state,  not  exceeding  twelve 
in  number,  with  six  sections  of  land  adjoining,  or  as  contiguous  as  may  be  to 
each,  shall  be  granted  to  said  state,  the  same  to  be  selected  by  the  governor 
thereof,  within  one  year  after  the  admission  of  said  state,  and  when  so 
selected,  to  be  used  or  disposed  of  on  such  terms,  conditions,  and  regulations 
as  the  legislature  shall  direct:    Provided,  That  no  salt  spring  or  land,  the 
light  whereof  is  vested  in  an  individual  or  individuals,  or  which  may  be 
hereafter  confirmed  or  adjudged  to  any  individual  or  individuals,  shall  by 
this  article  be  granted  to  said  state.    Fifth,  That  five  per  centum  of  the  net 
proceeds  of  sales  of  all  public  lands  lying  within  said  state,  which  shall  be 
sold  by  congress  after  the  admission  of  said  state  into  the  Union,  after  de- 
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ducting  all  the  expenses  incident  to  the  same^  shall  be  paid  to  said  state  for 
the  purpose  of  making  public  roads  and  internal  improvementSy  as  the  legis- 
lature shall  direct :  Provided,  That  the  foregoing  propositions  hereinbefore 
offered  are  on  the  condition  that  the  people  of  Oregon  shall  provide  by 
ordinance,  irrevocable  without  the  consent  of  the  United  States,  that  said 
state  shall  never  interfere  with  the  primary  disposal  of  the  soil  within  the 
same  by  the  United  States,  or  with  any  regulations  congress  may  find  neces- 
sary for  securing  the  title  in  said  soil  to  bona  fide  purchasers  thereof;  and 
that  in  no  case  shall  non-resident  proprietors  be  taxed  higher  than  residents. 
Sixth,  And  that  the  said  state  shall  never  tax  the  lands  or  the  property  of 
the  United  States  in  said  state :  Provided,  however.  That  in  case  any  of  the 
lands  herein  granted  to  the  state  of  Oregon  have  heretofore  been  confirmed 
to  the  territory  of  Oregon  for  the  purposes  specified  in  this  act,  the  amount 
so  confirmed  shall  be  deducted  from  the  quantity  specified  in  this  act; 
therefore, — 

§  1.    Propositions  of  Congress  Accepted. 

That  the  six  propositions  offered  to  the  people  of  Oregon  in  the  above- 
recited  portion  of  the  act  of  congress  aforesaid  be,  and  each  and  all  of  them 
are  hereby,  accepted ;  and  for  the  purpose  of  complying  with  each  and  all  of 
said  propositions  hereinbefore  recited,  the  following  ordinance  is  declared  to 
be  irrevocable  without  the  consent  of  the  United  States,  to  wit : 

Be  it  ordained  by  the  Legislative  Assembly  of  the  State  of  Oregon,  That 
the  said  state  shall  never  interfere  with  the  primary  disposal  of  the  soil  within 
the  same  by  the  United  States,  nor  with  any  regulations  congress  may  find 
necessary  for  securing  the  title  in  said  soil  to  the  bona  fide  purchasers 
thereof;  and  that  in  no  case  shall  non-resident  proprietors  be  taxed  higher 
than  residents;  and  that  the  said  state  shall  nexer  tax  the  lands  or  property 
of  the  United  States  within  said  state. 

Approved  June  8,  1869. 
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CHAPTER   I. 

OF  FORMS  OF  ACTIONS. 

(1.    Only  One  Form  of  Action  —  Distinction  Between  Forms  of  Abolished. 

The  distmction  heretofore  existing  between  forms  of  actions  at  law  is 
abolished^  and  hereafter  there  shall  be  but  one  form  of  action  at  law  for  the 
enforcement  of  private  rights  or  the  redress  of  private  wrongs.  [L.  1862 ; 
D.  Cd.  §1;H.  C.  §1.] 

FORMS    OF    ACTION.  —  In    the    prac-  to  elect  as  to  which  of  the  two  Jurisdictions 

tice    codes    of    nearly    all    the    states,  not  they  will  resort  for  relief,  so  long  as  the 

only  the  old  forms  of  action,  but  the  dis-  present  line  of  partition  is  kept  up:    Bea- 

tlnctlona  between  actions  at  law  and  suits  cannon   v.   Liebe,   11   Or.   448,   6   Pac.   273; 

in  equity  have  been  abolished.   In  this  state  Burragre  v.  Mininsr  Co.  12  Or.  169,  6  Pac.  766. 

the  distinction  heretofore  existing^  between  It  is  only  the  form  not  the  substance  of 

forms   of  action  at  law   is   abolished,   but  the  action  that  has  been  abolished:    Weber 

proceedings  in  equity  are  still  kept  distinct  v.  Rothchild,  16  Or.  390.  16  Pac.  650,  8  Am. 

from  actions  at  law:   Ming  Yue  v.  Coos  Bay  St.  Rep.   162;   Konigsberger  v.  Harvey,   12 

R.  Co.  24  Or.  392.  33  Pac.  641.    If  the  facts  Or.  287;  7  Pac.  114. 

alleged  in  the  complaint  show  a  cause  cog-  All  the  common  law  remedies  are  pre- 
nlxable  in  equity,  although  it  was  brought  served  in  some  form,  and  when  a  course  of 
■as  an  action  at  law,  the  court  will  not  proceeding  is  not  specifically  pointed  out, 
retain  the  cause  and  try  it  as  a  suit,  but  any  suitable  process  may  be  adopted  con- 
will  dismiss  it.  Ming  Yue  v.  Coos  Bay  R.  formable  to  the  spirit  of  the  code:  Aiken  v. 
Co.  supra.  Aiken,  12  Or.  203,  6  Pac.  682. 

Utlfl^nts  will  be  compelled  at  their  peril 
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§  2.    Parties,  how  Known. 

In  such  action  the  party  complaining  shall  be  known  as  the  plaintiff, 
and  the  adverse  party  as  the  defendant.     [L.  1862;  D.  Cd.  §  2;  H.  C.  §  2.] 


CHAPTER  II. 

OF  LIMITATIONS  OF  ACTIONS. 

§  3.    Periods  Prescribed  for  Actions  at  Law  —  Objections,  how  Taken. 

Actions  at  law  shall  only  be  commenced  within  the  periods  prescribed 
in  this  title,  after  the  cause  of  action  shall  have  accrued;  except  when,  in 
special  cases,  a  different  limitation  is  prescribed  by  statute.  But  the  objection 
that  the  action  was  not  commenced  within  the  time  limited  shall  only  be 
taken  by  answer,  except  as  otherwise  provided  in  section  68.  [L.  1862; 
D.  Cd.  §3;  H.  C.  §3.] 

EFFECT  OF  STATUTE. — The  statute  of  cover  unpaid  subscriptions  to  capital  stock 

limitations    simply    suspends    the    remedy,  alleg:ed   that   there   remained   due   on   such 

but  does  not  extinguish  the  right  nor  de-  subscriptions  an  amount  smaller  than  that 

stroy  the  obligation:    Myer  v.   Beal,   6  Or.  for  which  defendant  stockholders  were  orig- 

130;  Goodwin  v.  Morris,  9  Or.  322.  inally  liable,   there  was  an  allegation  that 

PLEADING   STATUTE. — The   statute   of  payments  had  been  made,  but  no  allegation 

limitations    must   be    pleaded,    and    in    the  as  to  the  time  of  such  payments,  so  that 

event  of  failure  so  to  do,  can  not  be  taken  the  complaint  was  not  demurrable  on  the 

advantage   of:     Steamer   Senorita  v.    Sim-  ground  that  the  right  to  recover  was  barred 

onds.  1  Or.  274.  by   the   statute   of   limitation.     Under   this 

If  it  Is  apparent  on  the  face  of  the  com-  section  in  such  a  case  the  defense  of  the 
plaint  that  the  action  was  not  commenced  statute  is  available  only  by  answer:  Hawk- 
within  the  time  limited  the  objection  must  Ins  v.  Donnerberg.  40  Or.  — ,  66  Pac.  691. 
be  taken  by  demurrer  and  if  not  so  taken  REPEAL  OR  MODIFICATION  OF  STAT- 
it  is  waived  and  can  not  be  taken  by  an-  UTE. — A  demand  barred  by  the  statute  is 
swer.  If  it  does  not  appear  It  must  be  not  revived  by  the  repeal  or  modification 
taken  by  answer:  Spaur  v.  McBee.  19  Or.  thereof:  Baldro  v.  Tolmle,  1  Or.  176:  and 
76,  23  Pac.  818;  Hawkins  v.  Donnerberg,  40  a  statute  changing  the  period  of  limitation 
Or.  — ,  66  Pac.  691.  An  answer  averring  will  include  only  causes  accruing  after  pas- 
non  accruit  infra  sex  annos.  instead  of  sage  of  the  act,  unless  of  course  it  is  ex- 
withln  the  Ave  years  prescribed  by  the  stat-  pressly  made  retroactive:  Pitman  v.  Bump, 
ute,  is  nevertheless  good;  for  If  the  cause  5  Or.  17. 

did  not  accrue  within  six  years.  It  certainly  LIMITATIONS  IN  EQUITY.— Equity  acts 

did  not  accrue  within  five  years:    Baldro  v.  by  analogy  to  the  rules  of  law  concemlns* 

Tolmie,  1  Or.  177.  limitations:     See   §  392,    post;    Anderson   v. 

Where  a  complaint  in  an  action  to  re-  Baxter,  4  Or.  105. 

§  4.    Within  Ten  Years. 

The  periods  prescribed  in  section  3  (three)  of  this  act  for  the  com- 
mencement of  actions  shall  be  as  follows : — 

Within  ten  years,  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof;  and  no  action  shall  be  maintained  for  such 
recovery  unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or 
grantor  was  seised  or  possessed  of  the  premises  in  question  within  ten  years 
before  the  commencement  of  said  action :  Provided,  That  in  all  cases  where 
a  cause  of  action  has  already  accrued,  and  the  period  prescribed  in  this  section 
within  which  an  action  may  be  brought  has  expired,  or  will  expire  within  one 
year  from  the  approval  of  this  act,  an  action  may  be  brought  on  such  cause  of 
action  within  one  year  from  the  date  of  the  approval  of  this  act.  [L.  1862  ; 
D.  Cd.  §  4;  L.  1878,  p.  21,  §  1 ;  H.  C.  §  4.] 


Chap.  II.]                   Op  Limitations  of  Actions.  81 

AI>VBRSE  FOSSBSSION.— Adverse  p06-  the  purpose  of  choppingr  and  carry ingr  away 

session   for   the   period   mentioned   In    the  wood   Is  not  sufficient  occupancy  to  ripen 

statute  is  a  bar  to  an  action  by  the  owner  into  title:    Hyde  v.  Holland,  18  Or.  333,  22 

to  recover  possession:    Shuffleton  v.  Nelson,  Pac.   1104;   Wheeler  v.  Taylor,   32   Or.   436, 

2  Saw.   640;   and  every  possession  is  pre-  62  Pac.   183,  67  Am.  St.  Rep.  640. 
sumed   to  be  risrhtful  and  adverse  to  the  A  hlgrhway  may  be  established  by  a  user 
title    of   any    other    claimant   until   proved  by  the  public  for  the  statutory  period  under 
otherwise:    Stark  v.  Starr,  1  Saw.  23.  claim  of  right,  but  such  hi^rhway  extends 

To  constitute  adverse  possession,  occupa-  only  to  the  actual  width  used  or  necessary: 

tion    must   be   visible,    notorious,    and   ex-  Bayard  v.   Standard  Oil  Co.  38  Or.  4^1,  63 

elusive,  and  under  a  claim  of  right:    Am-  Pac.   614. 

brose  v.  Huntington,  34  Or.  488,  66  Pac.  613.  COLOR    OP    TITLE.— Color    of    title    to 

The    owner    must    have    knowledge,    or  support    adverse    possession    is    only    nec- 

means  of  knowing,  of  such  possession  and  essary  where  the  possession,  as  to  part  of 

claim;  and  such  an  occupation  as  Just  men-  the  premises,   is  constructive,  and  not  ac- 

tioned  will  charge  others  with  notice  of  the  tual:    Shuffleton  v.  Nelson,  2  Saw.  640.    See 

occupant's   claim:     Hicklin  v.    McClear,   18  Swift  v.  Mulkey.  14  Or.  69.  12  Pac.  76;  Joy 

Or.   138,  22  Pac.  1067.  v.  Stump,  14  Or.  361.  12  Pac.  929;  Zeilln  v. 

At  all  events  possession  must  be  under  Rogers,    21    Ped.    103.      A    tax   deed   gives 

claim   of  title,    ownership,   or   right   to   be  color  of  title,  and   is  competent  evidence, 

adverse:    Beale  v.  Hlte,  36  Or.   178-179,  67  even  though  the  description  be  imperfect: 

Bac  322;  Altschul  v.  O'Neil,  36  Or.  209,  68  Smith  v.   Shattuck.   12  Or.  362,  7  Pac.  336. 

I^c  96;  possession  must  be  hostile,  and  as  So  a  quitclaim  deed  is  color  of  title:    Swift 

well   in   its   continuance  as   its   origin,   for  v.  Mulkey,  14  Or.  69,  17  Or.  640,  12  Pac.  76, 

If  the  occupant  admits  another's  title  but  21  Pac.  871. 

for  a  moment,   he  destroys  the  continuity  The  proceedings  of  a  county  court  in  es- 

of  his  hostile  possession:    Adams  v.  Burke,  tablishlng  a  public  highway,  though  irreg- 

3  Saw.  415;  but  such  possession  need  not  be  ular,  are  sufficient  to  give  color  of  title 
under  color  of  title:  Swift  v.  Mulkey,  17  upon  which  a  highway  may  be  established 
Or.  638.  21  Pac.  871.  Claim  of  title,  how-  by  adverse  user:  Nosier  v.  Coos  Bay  R.  & 
ever,  without  occupancy  under  no  circum-  Nav.  Co.  39  Or.  331,  64  Pac.  646;  Bayard 
stances  can  be  the  basis  of  adverse  right:  v.  Standard  Oil  Co.  38  Or.  438.  63  Pac.  614. 
Real  Estate  Co.  v.  Hendrix,  28  Or.  497,  42  RECOGNITION  OP  TITLE  IN  AN- 
Pac.  614.  62  Am.  St.  Rep.  800.  OTHER. — Where  one  does  acts  in  relation 

That  one  acta  in  bad  faith  in  taking  pos-  to  the  property  which  amount  to  a  recog- 
session  of  land  under  a  will  or  deed,  know-  nit  ion  of  title  in  another  her  possession 
Ing  his  title  to  be  bad  and  that  another  during  such  time  can  not  be  adverse:  Law- 
has  an  interest  therein,  will  not  prevent  rence  v.  Lawrence.  14  Or.  77,  12  Pac.  186. 
his  obtaining  title  by  adverse  possession  Payment  or  offer  of  payment  for  prop- 
provided  the  other  elements  of  such  pos-  erty  will  rebut  the  presumption  of  adverse 
session  are  present:  Morrison  v.  Holladay,  occupancy:  Kanne  v.  Otty,  26  Or.  638,  36 
27  Or.  176.  39  Pac.  1100;  so  where  one  goes  Pac.  637,  but  the  mere  expression  of  inten- 
into  possession  upon  sale  by  executor  under  tion  to  make  a  settlement  with  another, 
order  of  court,  though  wrongful,  such  pos-  where  parties  never  met  and  no  offer  made 
session  will  ripen  into  a  good  title:  Mitchell  Is  not  a  sufficient  recognition:  Rowland 
▼.  Campbell,  19  Or.  213,  24  Pac.  465.  v.   Williams.   23   Or.   623,   32   Pac.   402;   nor 

The  occupation  must  be  continuous  and  will  an  offer  made  after  the  statute  has 

without   Interruption  during  the  statutory  run    bar   a    claim    of   adverse    possession: 

period:  and  possessions  of  several  can  not  Coventon  v.  Seufert,  23  Or.  622.  32  Pac.  508. 

be  tacked  to  make  one  continuous  posses-  The  entry  upon  and  occupation  of  land 

slon  unless  they  are  privies  in  possession;  with  recognition   of  the  supposed   title   in 

for   otherwise,   as  soon  as   one   quits,   the  the  government  and  with  intention  to  ac- 

setsin   is   restored   to  the   owner:     Low  v.  quire  such  title  is  not  adverse:    Altschul  v. 

Schaffer.   24  Or.   241.   83   Pac.   678.     Where  O'Neil,  36  Or.  212,  68  Pac.  96;  Beale  v.  Hlte, 

such  privity  is  shown  to  exist,  possession  86  Or.  177,  67  Pac.  322,  68  Pac.  102;  but  see 

hy  different  holders  for  periods   less  than  Fellows  v.  Evans,  83  Or.  32,  62  Pac.  491. 

the  statutory  period  may  be  tacked  together  RUNNING     OP     STATUTE     AGAINST 

to  make  up  such  period:    Vance  v.  Wood,  THE    GOVERNMENT. — Quaere:     Whether 

22  Or.  86.  29  Pac.  73;  Rowland  v.  Williams,  the  statute  begins  to  run  while  title  is  still 

23  Or.  623.  32  Pac.  402.  Where  one  of  sev-  in  the  United  States,  before  patent  issues: 
oral  cotenants.  who  is  believed  to  be  the  Hyde  v.  Holland.  18  Or.  334,  22  Pac.  1104. 
sole  owner  and  whose  possesion  is  acqui-  Statute  does  not  begin  to  run  on  a  min- 
esced  In,  gives  a  deed  to  another  of  the  ing  claim  until  patent  issues.  No  use  how- 
cotenants,  this  second  cotenant  may  tack  ever  long  continued  can  be  adverse  to  the 
his  possession  to  that  of  the  first  to  estab-  United  States:  Miser  v.  O'Shea,  37  Or.  236, 
lish    an    adverse    possession:     Wheeler    v.  62  Pac.   491. 

Taylor,  32  Or.  484.  62  Pac.  183,  67  Am.  St.  TRUST  PROPERTY.— In  the  case  of  an 

Rep.  540.     The  vendee  of  property  sold  at  express  trust  there  can  be  no  adverse  occu- 

referee's  sale  under  partition   proceedings  pancy   until   the  trustee   has   restored   the 

may  tack  his  possession  to  that  of  the  par-  property  to  the  real  owner  and  given  notice 

ties    whose    Interest    was    sold:     Clark    v.  of  his  own  interest:    Manaudas  v.  Mann.  22 

Bundy,  29  Or.  202,  44  Pac.  282.     A  variance  Or.   631,   30  Pac.   422.     Where  the  trustee, 

between   the  name  of  the  grantee   in  the  however,  disavows  his  trust,  or  does  acts 

deed   and   the   purchaser  as   given   in   the  which    amount    to    a    disavowal    and    the 

decree  will  not  destroy  this  privity:    Clark  cestui  que  trust  has  notice,  actual  or  con- 

V.  Bundy.  supra.  structlve.    of   such    disavowal    the    statute 

Where    naked    possession    is    relied    on,  begins  to  run  from   that  time  unless   the 

there  must  be  an  actual  occupancy:    Joy  cestui  que  trust  is  then  under  some  statu - 

V.  Stump.  14  Or.  361,  12  Pac.  929;  Anderson  tory  disability,  or  under  influence  superin- 

V.  McCormick.  18  Or.  306.  22  Pac.  1062:  evi-  duced  by  the  trustee:    Raymond  v.  Plavel, 

denced  fso  it  is  said  in  Wilson  v.  McEwan,  27  Or.  236,  40  Pac.  158. 

7  Or.  87)  by  the  exercise  of  some  visible.  The  courts  will  not  enforce  a  resulting 

notorious  acts,  such  as  inclosing,  cultivat-  trust  after  a  great  lapse  of  time  unless  the 

Ing.  and  improving  the  land.    But  the  erec-  cestui  que  trust  is  in  possession.     In  this 

tion  of  a  fence  or  other  artificial  boundary  case  the  statute  does  not  begin  to  run  until 

to  indicate  the  limits  of  the  possession  is  the  cestui  que  trust  has  been  ousted:    Sni- 

not  an  essential  to  constitute  adverse  pos-  der   v.    Johnson,   26   Or.   331.   36   Pac.    846; 

session:     Zeilln    v.    Rogers,    21    Ped.    103.  Springer  v.  Toung,  14  Or.  280.  12  Pac.  400. 

Facts  examined  and  held  to  constitute  ad-  Admissions  by  a  guardian  can  not  affect 

verse   possession:    Slater  v.   Reed,   37   Or.  the  character  of  his  holding;   the  law  de- 

274,  60  Pac.  709.     An  occasional  entry  for  termlnes  that  and  he  can  not  prejudice  his 

Voi*  I.— 6. 
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ward's   estate  while  holding  as  guardian:  TITLE  CREATED  BY  ADVERSE  POS- 

Westenfelder    v.    Green,    24    Or.    4&0,    84  SESSION.^-Adverse    possession    not    ozily 

Pac.  28.  suspends  the  remedy,  but  extinguishes  tlxe 

The  entry  of  one  tenant  in  common  Inures  right,    and    vests    title    absolutely    In   tbe 

to  the  benefit  of  the  others,  and  before  there  possessor:   Mitchell  v.  Campbell,  19  Or.  198, 

can  be  an  adverse  occupancy  there  must  24  Pac.  465;  Parker  v.  Metsger,  12  Or.  407, 

be  a  claim  of  entire   ownership,   and   the  7  Pac.  618;  commenting  upon  and  limltlziig 

tenant  out  of  possession  must  have  notice  Meyer  v.  Beal,  6  Or.  180;  Goodwin  v.  Morrte, 

of  such  claim:    Northrop  v.   Marquam,  16  9  Or.  822;  and,  when  so  vested.  It  is  ez»> 

Or.  188,  18  Pac.  449;  Wheeler  v.  Taylor,  82  forceable  by  a  possessory  action:    Joy   ▼. 

Or.  421,  62  Pac.  183,  67  Am.  St.  Rep.  640.  Stump,  14  Or.  361.  12  Pac.  929. 

WHERE  ENTRY  UNDER  LICENSE  OR  SUSPENSION    OP    THE    STATUTE.— If 

PERMISSION. — A   tenant  can  not  acquire  an   action   is   Instituted   by   the   owner  of 

title  by  adverse  possession  unless  he  dis-  land     before     the     statutory     period    has 

claims  relation  of  landlord  and  tenant  and  elapsed,  the  running  of  the  statute  and  tbe 

asserts     ownership    in   himself,    with     the  adverse  possession  upon  whi^  It  depends 

knowledge   of   the   former   owner:     Nessly  are,  at  least,  suspended,  and  the  plalntliE 

V.  Ladd,  29  Or.  874,  46  Pac.  904.  Is  entitled  to  recover  though  the  statntoTF 

If  the  Inception  of  the  use  is  permissive,  period  might  elapse  during  the  progress  of 

or  under   license,   it  can   not  be  adverse:  the  action:    Burrell  v.  Guarantee  Co.  27  Or. 

Curtis  V.  La  Grande  Water  Co.  20  Or.  42,  88,  89  Pac.  992. 

23  Pac.  808;  Abraham  v.  Owens,  20  Or.  617,  If  an  administrator  takes  possession  of 

26  Pac.  1112;  Springer  v.  Young,  14  Or.  286,  real  estate  in  administering  on  the  estate 

12   Pac.    400;   Anderson   v.    McCormick,    18  of  his  decedent,  the  statute  as  against  the 

Or.  806,  22  Pac.  1062.  heir  Is  suspended  during  such  time:    dark 

Where  one  enters  into  possession  under  v.  Bundy,  29  Or.  192.  44  Pac.  282. 

an  executory  contract,  which  contemplates  WATER  RIGHTS.— The  time  required  to 

a  further  conveyance,  such  possession  can  obtain  water  right  by  adverse  possession 

not  silently  ripen  into  title.     When,  how-  Is  the  same  as  that  required  for  real  estate: 

ever,  the  vendee  has  paid  the  full  purchase  Wlmer  v.  Simmons,  27  Or.  7,  89  Pac  6,  60 

price,    from    that    time    his    possession    is  Am.  St.  Rep.  686,  note;  Dodge  v.  Marden, 

adverse:    Anderson  v.   McCormick,   18  Or.  7  Or.  468.    But  a  right  by  adverse  user  can 

302,  22  Pac.  1062;  Ambrose  v.  Huntington,  not  be  acquired  so  long  as  there  is  enough 

84  Or.  489.  66  Pac.  613.  water  for  all  claimants.     Some  one*s  use 

HUSBAND  AND  WIFE  can  not  acquire  must  have  been  curtailed  before  the  stat- 

title    by    adverse    possession    to    property  ute  would  begin  to  run:   North  Powder  Ca 

while  in  their  Joint  occupation  for  family  v.  Coughanour.  34  Or.  22,  64  Pac  223. 

use:    Springer  v.  Young.  14  Or.  286.  12  Pac.  RULE     FOR     COMPUTING     TIME.— In 

400.    For  a  discussion  of  adverse  possession  compilting  the  time   limited  by   the  fore- 

as  between  husband  and  wife,  see  note,  18  going   section   for   bringing   an    action    to 

Am.  St.  Rep.  113-116.  recover  possession  of  real  property,  the  day 

ENTRY     UNDER     MISTAKE     AS     TO  on  which  the  cause  of  action  accrued  should 

BOUNDARIES.— A  person  entering  land  not  be  excluded:    Grant  v.  Paddock,  30  Or.  812, 

embntfced  in  his  title  under  a  mistake  but  42  Pac.  712.    See  S  631.  post, 

claiming    title    nevertheless    to    the    entire  PLEADING  THE  STATUTE,— The  stat- 

parcel.  If  he  holds  for  statutory  period,  ac-  ute  should  be  pleaded  directly,  as  that  the 

quires  a  good  title:    Canfleld  v.   Clark,   17  cause  of  action  did  not  accrue  within  the 

.Or.  474,  21  Pac.  443.  11  Am.  St.  Rep.  846;  prescribed    period    next    before    the    com- 

Ramsey  v.  Ogden.  23  Or.  360,  31  Pac.  778;  meucement  of  the  action;  but  an  allegatioi 

Rowland  v.   Williams,   23   Or.   620.   32   Pac.  ihst   neither  the  plaintiff  nor  his  grantor 

402.    Where,  however,  a  person  enters  upon  was   seized   or  possessed   of  the  premises 

land  under  mistake  but  with  intention  not  during  that  period,  and  that  the  defendant 

to  claim  beyond  the  true  line  when  discov-  was  in  their  exclusive  possession,   is  suf- 

ered.  such  possession  is  not  adverse:    King  flclent  to  allow  proof  of  adverse  possession 

V.  Brigham.  19  Or.  670.  23  Or.  281,  26  Pac.  by  the  defendant:   Zellln  v.  Rogers,  10  Saw. 

160.  31  Pac.  601.     Possession  under  an  in-  200,  21  Fed.  103. 

correct  survey  will  ripen  into  title:    Pear-  LIMITATIONS  IN  EQUITY  SUITS  AF- 

son  V.  Dryden.  28  Or.  353.  43  Pac.  166.  FBCTING  REAL  PROPERTY:     See  8  392, 

REMAINDER  LIMITED  ON   LIFE  ES-  post,  and  note  thereto.   A  suit  by  the  owner 

TATE. — ^Where  husband  has  life  estate  in  in  fee  to  determine  an  adverse  claim  to. 

wife's    lands    adverse   possession   will   bar  or  interest  In,  real  property,  or  to  remove 

him,  but  will  not  affect  the  wife's  right  to  a  cloud  from  the  title  thereof,  can  not  be 

the  remainder  during  the   continuance   of  barred  by  the  statute  of  limitations  while 

the  life  estate:    Stubblefield  v.  Menzies,  8  the  adverse  claim  or  cloud  exists,  because 

Saw.  41.  the  right  to  have  the  same  removed  is  a 

BURDEN  OF  PROVING  adverse  posses-  continuing  right:   Meier  v.  Kelly,  22  Or.  186, 

sion  is  on  him  who  claims  the  benefit  of  it    29  Pac.  265.  

as  a  defense:    Shuffleton  v.  Nelson,  2  Saw.  LIMITATIONS     AFFECTING     REAL 

540;  and  the  question  of  Its  establishment  PROPERTY  OF  MARRIED  WOMEN:    See 

is  for  the  Jury:   Shuflaeton  v.  Nelson,  2  Saw.  5  17,  post,  and  note  thereto. 
640. 

§  5.    Within  Ten  Years. 

Within  ten  years, — 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United 
States,  or  of  any  state  or  territory  within  the  United  States ; 

2.  An  action  upon  a  sealed  instrument.  [L.  1862 ;  D.  Cd.  §  5 ;  H.  C.  §  6.] 

ACTIONS  UPON  JUDGMENTS.— In  Tre-  In  the  case  at  bar  it  will  be  observed  that 

nouht  V.   Farrlngrton,   64  Cal.   273,   the  su-  the  court  itself  did  not  enter  Judgrment.    It 

preme  court  of  California,  in  construingr  the  only  ordered  that  Judfirment  be  entered.  This 

statute  of  that  state  which  is  identical  with  was  not,  in  fact,  done  until  five  days  after- 

the  above  said:   "The  Judgement  here  spoken  waids,   when   for  the  llrst  time  Judgment 

of  is  a  complete  Juderment.   one  that  has  became  a  matter  of  record,  and  a  complete 

been  reduced  to  a  tangrlble  form — a  record,  and  final  Judfirment.    In  our  opinion  it  was 
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firom  this  date  that  the  statute  began  to  idge,   4   Saw.   274;   Anderson  v.   Baxter,    4 

ran.'"  Or.    110. 

ACTIONS     UPON     SEALED     INSTRU-  A   payment   on   the   note   for   which   the 

MENT8. — ^A     suit    may   be   maintained   to  morte:a£re  is  given  as  security  will  prolong 

subject    mortgaged   premises    to   the   pay-  th»  time  within  which  a  suit  may  be  main- 

ment  of  the  debt  secured  by  the  mortgage,  tained  on  the  mortgage:   Allen  v.  O'Donald, 

after  the  statute  has  run  against  the  note:  28  Fed.  348. 

yb^er  V.  Beal,   5  Or.   130.  In  view  of  the  holding  in  Myer  v.  Beal, 

Suits    to    foreclose    mortgages   are  suits  6   Or.   130,   it  seems  doubtful  whether  the 

upon  sealed  instruments  within  subd.  2  of  rule   by  which   the  revival  of  the  debt  is 

the  foreglons  section:     Eubanks  v.  Lever-  held  to  revive  the  Hen  obtains  in  this  state. 

{6.    Within  Six  Years. 

• 

Within  six  years, — 

1.  An  action  upon  a  contract  or  liability,  express  or  implied,  excepting 
those  mentioned  in  section  5 ; 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture; 

3.  An  action  for  waste  or  trespass  upon  real  property; 

4.  An  action  for  taking,  detaining,  or  injuring  personal  property,  in- 
cluding an  action  for  the  specific  recovery  thereof.  [L.  1862 ;  D.  Cd.  §  6 ; 
L.  1870,  p.  34,  §  9;  H.  C.  §  6.] 

An  action  for  contribution  arises  only  at  sheriff:    Multnomah  County  v.  Kelly,  87  Or. 

the  time  one  surety  has  paid  more   than  4,   60  Pac.   202. 

his  proportion  of  the  debt  and  at  that  time  The   obligation   of   a   county   to   pay   its 

the  statute  bes^lns  to  run:    Durbln  v.  Ken-  proportion   of   the   state   taxes    is   entirely 

nedy.  19  Or.  75,  23  Pac.  661.    This  principle  a  creature  of  the  statute,  and,  consequently, 

does  not  apply,  however,  between  partners,  "is  a  liability  created   by  statute"   within 

The  statute  of  limitation  does  not  begin  to  the  meaning  of  subd.  2  of  the  foregoing  sec- 

nm  until  the  partnership  business  is  fully  tlon,  requiring  an  action  on  such  a  liability 

settled  and  a  balance  in  favor  of  one  or  to  be  brought  within  six  years:    State  v. 

the  other  ascertained:  McDonald  v.  Holmes,  Baker  County,  24  Or.  141,  33  Pac.  680. 

22  Or.  212,  29  Pac.  736.  ACTION   FOR   WASTE.— Under  a   lease 

Action    for    money    advanced    under    an  containing  a  clause  for  the  purchase  of  the 

agreement   that   it  shall  be  repaid   within  demised  premises  within  a  specified  time, 

one  year  after  the  advancement  of  the  last  the    statute    does    not    commence    to    run 

installment  Is  barred  In  seven  years  from  against  an  action  fcM*  waste  until  the  prlv- 

the  date  of  the  last  installment:   Hlckox  v.  liege  to  purchase  is  extinguished  by  lapse 

Elliot,  22  Fed.  17.  of  time:    Powell  v.  Dayton,  S.  &  G.  R.  K. 

In  a  suit  to  collect  a  Judgment  against  Co.  16  Or.  37,  16  Pac.  863,  8  Am.  St  Rep. 

an  insolvent  corporation  from  a  stockholder  261. 

thereof,  the  statute  does  not  commence  to  ACTIONS  RELATING  TO  PERSONAL- 

nm  against  the  Judgment  creditor  and  in  TY. — ^An  action  for  conversion  of  personal 

favor  of  the  stockholder  until  the  entry  of  property  is  within  subd.  4,  and  the  statute 

Judgment:    Powell  v.  Oregonian  Ry.  Co.  38  runs    from    the    time    of    the    conversion: 

Fed.  187.    An  action  on  the  official  under-  Sheppard  v.  Yocum,  10  Or.  403.     Aft^r  the 

taking  of  a  county  clerk,  for  damages  sus-  statute  has  commenced  running,   the  case 

tained  by  his  failure  to  properly  record  a  can  not  be  taken  out  of  the  statute  by  a 

mortgage,   ia    "an  action   upon   a   liability  demand  and  refusal  of  the  property  made 

created  by  statute,"  etc.:    Howe  v.  Taylor,  after   the   defendant   had   parted   with   It: 

6  Or.  284.     So   on  official  undertaking  of  Kelsey  v.  Grlswold,  6  Or.  436. 

f  7.    Within  Three  Yean. 

Within  three  years, — 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  npon  a  liability  in- 
curred by  the  doing  of  an  act  in  his  oflScial  capacity,  and  in  virtue  of  his 
oiSce;  or  by  the  omission  of  an  oflBcial  duty;  including  the  nonpayment  of 
money  collected  upon  an  execution.  But  this  section  shall  not  apply  to  ani 
action  for  an  escape; 

2.  An  action  upon  a  statute  for  penalty  or  forfeiture,  where  the  action 
is  given  to  the  party  aggrieved,  or  to  such  party  and  the  state,  except  where 
the  statute  imposing  it  prescribes  a  different  limitation.  [L.  1862 ;  D.  Cd.  §  7 ; 
H.  C.  §  7.] 

ACTIONS  AGAINST  SHERIFFS,  ETC.—  where  (§§350-351):  Howe  v.  Taylor,  6  Or. 
An  action  on  an  offlcial  bond  is  not  within  293;  Multnomah  County,  v.  Kelly,  37  Or.  2, 
this   section,    because    provided    for    cilse-    60  Pac.  202. 
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§  8.    Within  Two  Yean. 

Within  two  years, — 

1.  An  action  for  libel,  slander,  assault,  battery,  false  imprisonment  for 
criminal  conversation,  or  for  any  injury  to  the  person  or  rights  of  another, 
not  arising  on  contract,  and  not  herein  especially  enumerated; 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  state 

or  county.     [L.  1862;  D.  Cd.  §  8;  L.  1870,  p.  34,  §  9;  H.  C.  §  8.] 

• 

An  allegation  that  an  Injury  occurred  "on  removed  as  to  the  nonresidents  to  the  fed- 

or  about"  a  certain  day  does  not  allege  that  eral  court,  and  an  alias  summons  was  de- 

it    occurred    upon    any    distinct   day,    and  livered   to   the   sheriff  for  service   on   the 

therefore  the  day  mentioned  could  not  be  remaining  tortfeasor  more  than  two  years 

taken  as  the  day  upon  which  statute  began  after  the  cause  of  action  accrued,  the  ac- 

to  run:    Conroy  v.  Oregon  Construction  Co.  tion  was  barred   by   limitation:     Smith   v. 

28  Fed.  78.  Day.  39  Or.  531,  64  Pac.  812. 

Where  a  complaint  was  filed  against  Joint  Subd.  1  of  this  section  impliedly  repealed 

tortfeasors,  all  but  one  of  whom  were  citi-  the  old  subd.  6  of  S  6:   Smith  v.  Day,  39  Or. 

sens  of  another  state,  and  the  first  sum-  631,  €4  Pac.  812. 
mons  thereon  was  quashed  and  the  cause 

S  8.    Within  One  Year. 

Within  one  year, — 

An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process.     [L.  1862 ;  D.  Cd.  §  9 ;  H.  C.  §  9.] 

See  S  887  for  limitations  of  actions  against  executors  and  administrators. 

§10.    Within   One   Year,   Action   for   Penalty,   Unless   Brought   by   District 

Attorney. 

An  action  upon  a  statute  for  a  penalty  given  in  the  whole  or  in  part 
to  the  person  who  will  prosecute  for  the  same  shall  be  commenced  within 
one  year  after  the  commission  of  the  offense ;  and  if  the  action  be  not  com- 
menced within  one  year  by  a  private  party,  it  may  be  commenced  within  two 
years  thereafter,  in  behalf  of  the  state,  by  the  district  attorney  of  the 
county  where  the  offense  was  committed  or  is  triable.  [L.  1862 ;  D.  Cd.  §  10  ; 
H.  C.  §  10.] 

S  11.    Within  Ten  Years,  in  Cases  not  Otherwise  Provided  for. 

An  action  for  any  cause  not  hereinbefore  provided  for  shall  be  com- 
menced within  ten  years  after  the  cause  of  action  shall  have  accrued. 
[L.  1862;  D.  Cd.  §  11;  H.  C.  §  11.] 

See  5  1108  as  to  limitation  of  actions  to  contest  wills. 

See  S  381  as  to  the  time  within  which  actions  for  death  may  be  brought. 

See  9  387  as  to  limitation  of  actions  against  executors  and  administrators. 

§  18.    When  Cause  of  Action  Deemed  to  Have  Accrued  on  Open  Accounts. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open^ 
and  current  account,  where  there  have  been  reciprocal  demands  between  the- 
parties,  the  cause  of  action  shall  be  deemed  to  have  accrued  from  the  time* 
of  the  last  item  proved  in  the  account  on  either  side ;  but  whenever  a  period 
of  more  than  one  year  shall  elapse  between  any  of  a  series  of  items  or  demands,, 
they  are  not  to  be  deemed  such  an  account.     [L.  1862 ;  D.  Cd.  §  12 ;  H.  C» 
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Hr !         f  IS.    Actions  in  Name  of  State,  etc.  —  Limitations  Apply.  *>^ 

Of"!  The  limitations  prescribed  in  this  title  shall  apply  to  actions  brought  in        "NJ  \    O 

^  ,  the  name  of  the  state,  or  any  county  or  other  public  corporation  therein,  or       .^^  ^^  ^^ 

^1  /  for  its  benefit,  in  the  same  manner  as  to  actions  by  private  parties.     [L.  1862 ; 

QC*  D-  Cd.  §13;  H.  C.  13.] 

Ldmltatlons  apply  to  the  state  in  enforc-  adverse  possession:  Schneider  v.  Hutch- 
Ins  their  demands  against  the  various  coun-  inson,  36  Or.  266,  67  Pac.  324,  76  Am.  St. 
ties:  State  v.  Baker  County,  24  Or.  146,  33  Rep.  474,  note;  Ambrose  v.  Huntington,  34 
Pac  530.  Or.  489.  66  Pac.  513. 

Title  to  state  lands  may  be  obtained  by 

S  14.    ActioQ  Deemed  Begun,  When. 

An  action  shall  be  deemed  commenced  as  to  each  defendant,  when  the 
complaint  is  filed  and  the  summons  served  on  him,  or  on  a  codef endant  who 
is  a  joint  contractor  or  otherwise  united  in  interest  with  him.  [L.  1862; 
D.  Cd.  §14;  H.  C.  §14.] 

Where   defendants   voluntarily  appear  a  director  until  the  service  of  summons  on 

suit  is  to  be  deemed  commenced,  so  as  to  him:   Patterson  v.  Thompson,  90  Fed.  647. 

stop  the  running  of  the  statute,  at  the  time  Suit  to  foreclose  miners',  mechanics',  and 

of    such-  voluntary    appearance:     Hawkins  other  statutory  liens,  are  commenced  under 

V.  Donnerberg,  40  Or.  — ,  66  Pac  908.  9  61  when  the  complaint  is  filed  with  the 

In  a  suit  against  an  insolvent  corporation  clerk,  as  S5  14  and  16  apply  to  those  cases 

and  stockholders,  no  summons  was  served  only   which   are   governed  by   the   general 

on  the  corporation  until  after  the  Journal  statute  of  limitation:   Bums  v.  White  Swan 

entry  showed  that  immediately  on  the  filing  Mining  Co.  36  Or.   810,   67  Pac.   637.     The 

of    the    original    complaint    defendant   ap-  filing   of   an   answer   by   the   holder   of   a 

peared  by  its  attorney,  and  such  attorney  mechanics'  lien  in  a  proceeding  to  foreclose 

was  shown  to  have  been,  in  fact,  the  at-  another  lien  is  as  eftectukl  to  prevent  the 

tomey  for  the  corporation  and  that  he  rep-  running  of  the  statute  as  the  beginning  of 

resented  them  in  the  proceedings,  the  suit  a   separate   suit:     Title   Guarantee   Co.    v. 

was  commenced  at  the  time  of  the  appear-  Wrenn,  86  Or.  68,  66  Pac.  271,  76  Am.  St. 

ance:    Dunn  v.  Portland  St.  Ry.  Co.  40  Or.  Hep.  464.     Not  so,  however,  where  original 

— .  65  Pac.  1062.  proceeding  is  for  foreclosure  of  mortgage: 

The  statute  making  "Jointly  and  sever-  Coggan  v.  Reeves,  3  Or.  276. 

ally"   liable  the  directors  of  a  bank,   who  An  allegation  in  a  pleading  that  an  action 

vote  for  a  dividend  when  the  bank  is  Insolv-  was  commenced  is  equivalent,  by  means  of 

ent.  is  penal.    Such  directors  are  not  Joint  this  section,  to  an  averment  that  the  com- 

contractors  within  the  meaning  of  this  sec-  plaint  has  been  filed  and  summons  served: 

tlon.  and  an  action  to  enforce  the  penalty  Fisher  v.  Kelly,  30  Or.  11,  46  Pac.  146. 
Is     not'   commenced   against   a   particular 

1 15.  Attempt  to  Begin  Action,  When  Equivalent  Thereto. 

An  attempt  to  commence  an  action  shall  be  deemed  equivalent  to  the 
commencement  thereof,  within  the  meaning  of  this  title,  when  the  complaint 
is  filed  and  the  summons  delivered,  with  the  intent  that  it  shall  be  actually 
'  eerved,  to  the  sheriff  or  other  oflBcer  of  the  county  in  which  the  defendants  or 
one  of  them  usually  or  last  resided ;  or  if  a  corporation  be  defendant,  to  the 
sheriff  or  other  oiBcer  of  the  county  in  which  such  corporation  was  estab- 
lished by  law,  or  where  its  general  business  was  transacted,  or  where  it  kept 
an  office  for  the  transaction  of  business.  But  such  an  attempt  shall  be  fol- 
lowed by  the  first  publication  of  the  summons  or  the  service  thereof  within 
fiiity  days.     [L.  1862;  D.  Cd.  §  15;  H.  C.  §  15.] 

See  §  51  as  to  how  actions  shall  be  com-  session  of  real  property  will  not  stop  the 

menced.  running  of  the  statute:    Morrison  v.  Holla- 
See  note  to  preceding  section.  day.  27  Or.  185,  39  Pac.  1100. 
This  section  contemplates  the  commence-  This  section  does  not  apply  to  actions  in 

ment  of  the  action  against  the  proper  party  Justices'  courts:    Knapp,   Burrell  &  Co.  v. 

thereto.     An  attempt  to  commence  action  King,  6  Or.  245. 

against  a  mere  servant  or  employee  in  pos- 

s 

1 16.  Absence  or  Concealment  Suspends  Operation  of  Statute. 

If,  when  the  cause  of  action  shall  accrue  against  any  person  who  shall 
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be  out  of  the  state  or  concealed  therein^  such  action  may  be  commenced  within 
the  terms  herein  respectively  limited;  after  the  return  of  such  person  into 
the  state^  or  the  time  of  his  concealment;  and  if,  after  such  cause  of  action 
shall  have  accrued^  such  person  shall  depart  from  and  reside  out  of  this 
state^  or  conceal  himself^  the  time  of  his  absence  or  concealment  shall  not  be 
deemed  or  taken  as  any  part  of  the  time  limited  for  the  commencement  of 
such  action.     [L.  1862;  D.  Cd.  §  16;  H.  C.  §  16.] 

NONR£SIDENTS.~In  Oregron.  It  Is  held  CONCEAL-^The  word  "oonceal"  means 

that  this  section  was  not  intended  to,  and  some  affirmative   act  done   in   this   state, 

does  not,  include  nonresidents  of  the  state:  such  as  passing  under  an  assumed  name. 

McCormlck  v.  Blanchard,  7  Or.  232;  Crane  chansre  of  occupation,  or  any  acts  by  the 

V.  Jones,  24  Or.  419,  33  Pac.  869;  Van  Sant-  defendant  which  tend  to  prevent  the  com- 

voord  V.  Roethler.  36  Or.  260;  67  Pac.  628,  munlty  from  knowlnsr  who  he  Is  or  whence 

76  Am.  St.  Rep.  472.  he  came:    Rhoton  v.  Mendenhall,  supra. 

Where  the  surety  on  a  note  made  in  an-  ABSENCE  OF  MORTGAGOR. — ^The  ab- 

other  state  is  compelled  to  pay  because  the  sence  of  a  mortgagor  will  not  suspend  the 

principal  has  removed  to  this  state  without  right  to  foreclose  the  mortgage:    Anderson 

the  surety's  knowledge,  an  action  brought  v.   Baxter,   4   Or.   106;   Watt  v.   Wright,   4 

In  this  state  after  six  years  is  not  saved  to  West  Coast  Rep.  622;  ESubanks  v.  Levering, 

the  surety,  because  when  the  action  accrued  4  Saw.  274. 

the  principal  was  not  "out  of  the  state":  DEMANDS     BARRED     BY    LAWS     OF 

Rhoton  V.  Mendenhall,  17  Or.  200,  20  Pac.  49.  FOREIGN  STATE.— In  McCormick  v.  Blan- 

Althou^    the    principal    debtor    left    the  chard.  7  Or.  232,  it  is  held  that  the  statute 

state  of  Tennessee  clandestinely  and  never  of    limitation    commences    to   run   at   the 

returned,   and   the   plalntllt,   after   diligent  time   when   a  cause   of  action  accrues   In 

Inquiry,   was   unable   to  know   his   where-  another  state,  by  the  laws  thereof,   when 

abouts   until  six  months   before  the  com-  based  on  a  debt  contracted  there  when  the 

mencement    of    the   action,    this   does    not  debtor   Uved   there   until   removal   to   this 

show    that    the    defendant    was    concealed  state, 
within  the  meaning  of  this  section:   Rhoton 
v.  Mendenhall,  supra. 

{17.    Suspensioa  for  Personal  Disability. 

If  any  person  entitled  to  bring  an  action  mentioned  in  this  chapter,  or  to 
recover  real  property,  or  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or 
other  oflBcer  for  an  escape,  be  at  the  time  the  cause  of  action  accrued,  either, — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  sentence  of 
a  court  for  a  term  less  than  his  natural  life;  or, 

4.  A  married  woman. 

The  time  of  such  disability  shall  not  be  a  part  of  the  time  limited  for 
the  commencement  of  the  action,  but  the  period  within  which  the  action 
shall  be  brought  shall  not  be  extended  more  than  five  years  by  any  such 
disability,  nor  shall  it  be  extended  in  any  case  longer  than  one  year  after 
such  disability  ceases.     [L.  1862 ;  D.  Cd.  §  17 ;  L.  1878,  p.  22,  §  2 ;  H.  C.  §  17.] 

See  post,  5  23,  for  successive  disabilities.  In  an  action  by  a  married  woman  to 
Under  this  section  an  Infant  has  fifteen  recover  five  ninths  of  certain  real  prop- 
years  after  a  cause  of  action  accrues  In  erty,  claiming  to  be  owner  of  four  ninths 
which  to  prosecute  his  action  to  recover  by  purchase  from  other  heirs  and  of  one 
real  property,  unless  he  should  become  of  ninth  by  inheritance,  the  bar  of  the  statute 
age  after  ten  years  have  elapsed,  and  before  was  pleaded  in  defense.  The  heirs  from 
the  expiration  of  five  years  thereafter,  in  whom  the  defendant  purchased  were  under 
which  case  the  time  for  the  commencement  no  disability  at  the  time  of  such  purchase, 
of  the  action  would  be  one  year  after  the  Held,  that  the  right  of  action  as  to  the 
disability  ceases:  Northrop  v.  Marquam,  interests  so  purchased  were  barred  in  ten 
16  Or.  189.  18  Pac.  449.  years  but  that  as  to  the  Inherited  Interest 
COVERTURE. — The  act  of  October  21.  the  limitation  was  extended  to  fifteen  years 
1878  (8  31,  post),  does  not  impliedly  repeal  by  coverture:  Mitchell  v.  Campbell,  19  Or. 
the  provision  of  this  section  affecting  mar-  198,  24  Pac.  466;  Morrison  v.  Holladay,  27 
rted  women;  and  they  are  still  within  the  Or.  184,  89  Pac.  1100. 
exception  here  provided:  Stubblefield  v. 
Menzies,   8  Saw.   41,   11  Fed.   286. 

S  18.    Suspension  by  Death. 

If  a  person  entitled  to  bring  an  action  die  before  the  expiration  of  the 
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time  limited  for  the  commencement  thereof^  and  the  cause  of  action  survive^ 
an  action  may  be  commenced  by  his  personal  representatives  after  the  ex- 
piration of  the  time^  and  within  one  year  from  his  death.  If  a  person  against 
whom  an  action  may  be  brought  die  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof^  and  the  cause  of  action  survives^  an  action 
may  be  commenced  against  his  personal  representatives  after  the  expiration 
of  that  time,  and  within  six  months  after  the  issuing  of  letters  testamentary 
or  of  administration.     [L.  1862;  D.  Cd.  §  18;  H.  C.  §  18.] 

See  n  S8  and  879  et.  seq.  post,  for  sur-  already  barred  by  the  statute  of  limitation; 

▼iTal  of  actions.  It  may  prolong  the  time  limited,  but  does 

ACTIONS  BY  AND  AGAINST  REFRB-  not  In  any  case  shorten  It:    Blaskower  v. 

SENTATIVES.— The  latter  half  of  this  seo-  Steel,  23  Or.  108,  31  Pac.  262. 
tlon  has  no  application  to  an  action  not 

f  19.    Suspension  by  War. 

When  a  person  shall  be  an  alien  subject  or  citizen  of  a  country  at  war 
with  the  United  States^  the  time  of  the  continuance  of  the  war  shall  not  be  a 
part  of  the  period  limited  for  the  commencement  of  the  action.  [L.  1862 ; 
D.  Cd.  §  19 ;  H.  C.  §  19.] 

I  SO.    Suspension  by  Injunction  or  Prohibition  of  Statute. 

When  the  commencement  of  an  action  is  stayed  by  injunction  or  a  stat- 
utory prohibition,  the  time  of  the  continuance  of  the  injunction  or  prohibition 
shall  not  be  a  part  of  the  time  limited  for  the  commencement  of  the  action. 
[L.  1862;  D.  Cd.  §20;  H.  C.  §20.] 

STATUTORY    PROHIBrnON.— The    al-  If  an  administrator  in  course  of  admin- 

lowance   of   six  months  after   the   issuing  istration  of  the  estate  is  compelled  to  take, 

of  letters  testamentary  before  an  execution  real    property    into    his    possession    under 

can  be  sued,  under  §  887,  post,  is  a  statu-  §  1147,  the  statute  is  suspended  during  the 

tory  prohibition  within  the  meaning  of  the  continuance  of  such  possession,   otherwise 

foregoing   section,    and   has   the    effect   of  not:   Clark  v.  Bundy,  29  Or.  199,  44  Fac.  282. 
aujqiending    the    operation    of    the    statute 
during  that  time:    Blaskower  v.   Steel,  28 
Or.  m,  31  Pac  262. 

f  SI.    Judgment  Reversed  —  New  Action  Within  One  Year. 

If  an  action  shall  be  commenced  within  the  time  prescribed  therefor, 
and  a  judgment  therein  for  the  plaintiff  be  reversed  on  appeal,  the  plaintiff, 
or  if  he  die,  and  the  cause  of  action  survives,  his  heirs  or  personal  represen- 
tatives may  commence  a  new  action  within  one  year  after  the  reversal. 
[L.  1862;  D.  Cd.  §  21;  H.  C.  §  21.] 

i  SS.    Disability  Must  Exist  When  Right  of  Action  Accrues. 

No  person  shall  avail  himself  of  a  disability  unless  it  existed  when  his 
right  of  action  accrued.     [L  .1862 ;  D.  Cd.  §  22 ;  H.  C.  §  22.] 

{  SS.    Coexisting  Disabilities  Must  all  be  Removed. 

When  two  or  more  disabilities  shall  coexist  at  the  time  the  right  of 
action  accrues,  the  limitation  shall  not  attach  until  they  all  be  removed. 
[L.  1862;  D.  Cd.  §23;  H.  C.  §23.] 
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§  M.    What  Promise  will  Take  Case  out  of  Statute. 

No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a  new  or 
coDtinuing  contract,  whereby  to  take  the  case  out  of  the  operation  of  this 
title,  unless  the  same  is  contained  in  some  writing,  signed  by  the  party  to 
be  charged  thereby;  but  this  section  shall  not  alter  the  effect  of  any  pajrraent 
of  principal  or  interest.     [L.  1862 ;  D.  Cd.  §  24 ;  H.  C.  §  24.] 


PROMISE  OF  CREDITOR  TO  EXTEND  made:   Harding  v.  Oiim,  26  Or.  609,  36 

TIME  of  payment  must  be  founded  on  a  634. 

consideration,   or  it  is   void,   and  will  not  One  who  purchases  mortgaged  premises, 

prevent  the  running  of  the  statute:    Qreen  without  assuming  payment  of  the  mortgage, 

V.   Coos   Bay  W.   R.   Co.   10  Saw.   626.     A  has   no  such   interest  after  a  sale  of    tne 

clear,  distinct  and  unequivocal  acknowledg-  premises  on  a  covenant  of  warranty  as  -v^ill 

ment  of  the  debt,  consistent  with  a  promise  make  a  payment  by  him  on  the  mortgage 

to  pay,  will  suffice  for  the  law  to  Imply  a  debt   effective   to   remove   the   bar   of   tlie 

promise:     Green   v.    Coos   Bay  W.   R.    Co.  statute  of  limitations  as  against  either  tlie 

10  Saw.   626.  person  liable  for  the  debt  or  the  owner  of 

A  payment  by  operation  of  law,  or  ac-  the  land:  Dundee  Investment  Co.  v.  Homer, 

knowledged  by  the  creditor  on  account  of  30  Or.  668,  48  Pac.  176. 

an  equitable  set-off  or  counterclaim,  which  The  mere  fact  that  the  mortgagee's 
the  debtor  might  Insist  upon,  but  which  he  grantee  Is  liable  on  his  covenant  of  war- 
has  never  claimed  to  have  applied  as  such,  ranty,  does  not  maJce  his  payments  effective 
Is  not  such  a  payment  as  will  operate  to  to  toll  the  statutes,  either  against  the  orig-- 
prevent  the  statute  from  running:  Ander-  inal  debtor  or  the  subsequent  grantees: 
son  V.  Baxter,  4  Or.  106.  Dundee  Investment  Co.  v.  Homer,  supra. 

TO  AND  BY  WHOM  TO  BE  MADE.—  Payment  on  a  debt  by  a  person  who  is 

A  payment   by  one  of  several  Joint  con-  in  no  way  liable  to  the  creditor,  and  who 

tractors   la   sufficient:     Partlow  v.    Singer,  has   no  property   interest   to   be  protected 

2  Or.  307;  Sutherlln  v.  Roberts,  4  Or.  878;  against  the  enforcement  of  the  debt,  will 

though  unknown  to  the  others.     Payment  not  prevent  the  running  of  the  statute   in 

by  an  attorney  of  principal  or  Interest  on  favor  of  the  persons  liable  thereon.     This 

demands  in  his  hands  for  collection  pre-  rule  is  not  affected  by  the  section  follow- 

vents  a  bar  of  the  client's  right  to  sue  iilm  ing:     Dundee   Investment    Co..  v.    Homer, 

for    collections    which    he    has    made    and  supra. 

wrongfully  retained:     Torrence  v.   Strong,  This  section  has   no  influence  upon  the 

4  Or.  39.  effect   of  a   part  payment   of  principal    or 

An  indorsement  of  a  credit  on  a  prom-  interest,  but   is  simply  a  rule  of  evidence 

issory  note  made  by  the  promissee  after  the  from   which   an  acknowledgement   or   new 

statute   has   run   is   no   evidence   that   the  promise  shall  be  proved:    Dundee  Invest- 

payment  representing  such  credit  has  been  ment  Co.  v.  Horner,  supra. 

§  25.    Part  Payments  —  Limitations,  When  to  Begin. 

Whenever  any  payment  of  principal  or  interest  has  been  or  shall  be 
made  upon  an  existing  contract,  whether  it  be  bill  of  exchange,  promissory 
note,  bond,  or  other  evidence  of  indebtedness,  if  such  payment  be  made  after 
the  same  shall  have  become  due,  the  limitation  shall  commence  from  the 
time  the  last  payment  was  made.     [L.  1862 ;  D.  Cd.  §  25 ;  H.  C.  §  25.] 

PART  PAYMENT:    See  the  note  to  9  24,  not  barred  the  action  then  is  founded,  not 

ante.  on  a  new  promise  arising  from  the  facts  of 

This  section  refers  only  to  payments  made  part  payment,  but  upon  the  original  prom- 

on   contracts   before   the   statute   has   run  Ise:    Sutherlln  v.  Roberts,  4  Or.  378;  Tor- 

agalnst  them,  and  fixes  by  such  payment  rence  v.  Strong,  4  Or.  39.    It  has  been  held 

a  new  date  for  the  running  of  the  statute:  that  it  revives  the  old  rule  that  payment 

Crelghton  v.   Vincent,   lo   Or.    56;   Partlow  by  one  Joint  debtor  or  contractor  revives 

V.  Singer.  2  Or.  308;  Blaskower  v.  Steel,  23  the  liability  as  to  all:    Partlow  v.   Singer, 

Or.  110,  31  Pac.  262;  and  does  not  operate  2  Or.  307. 

to  revive  a  debt  that  has  already  expired:  Payment  on  a  debt  evidenced  by  a  note 

Dundee  Investment  Co.   v.  Horner,  30  Or.  and  secured  by  a  mortgage  is  a  payment 

568,  48  Pac.   175.  on   the  latter  as  well  as  tne  former,   and 

The  effect  of  this  section  is  to  make  the  marks  the  point  of  time  in  the  one  case 

fact  of  part  payment  the  test  for  ascer-  as  well  as  the  other  from  which  the  statute 

tainlng  whether  the  action  or  suit  is  barred,  of  limitation  runs:    Allen  v.   O'Donald,   28 

in  cases  to  which  it  applies,  and  if  it  is  Fed.  346;  same  case,  141  U.  S.  534. 

§  36.    Action  Barred,  When  Barred  in  Another  State. 

When  the  cause  of  action  has  arisen  in  another  state,  territory,  or 
country,  between  nonresidents  of  this  state,  and  by  the  laws  of  the  state, 
territory,  or  country  where  the  cause  of  action  arose,  an  action  can  not  be 
maintained  thereon  by  reason  of  the  lapse  of  time,  no  action  shall  be  main- 
tained thereon  in  this  state.     [L.  1862;  D.  Cd.  §26;  H.  C.  §26.] 
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The  right  of  cities  and  towns  In  land  ded-  residents  of  Oregon.  It  is  not  enough  to 
Seated  for  streets,  parks,  etc..  and  of  coun-  allege  that  the  note  which  was  the  cause 
ties  in  public  roads  is  not  extinguished  by  of  action  was  made  in  such  other  state. 
«4verse  possession:  fi  4820.  post.  and  that  the  maker  was  and  has  ever  since 
POREaON  statutes  of  limitation,  been  a  resident  of  said  state:  Crawford 
— ^When  a  debt  is  contracted  in  another  v.  Roberts.  8  Or.  324.  Where  by  way  of 
state  by  a  person  who  afterwards  removes  answer  this  statute  is  set  up.  the  plaintiff's 
to  this  state,  the  statute  of  limitations  be-  reply  in  the  words.  "But  whether  defend- 
^ns  to  run  against  the  debt  at  the  time  ant  was  at  the  time  a  nonresident  of  this 
when  the  cause  of  action  accrued  where  state,  plaintiff  has  no  knowledge  or  in- 
the  debt  was  created,  and  not  at  the  time  formation  thereof  sufficient  to  form  a  be- 
of  the  debtor's  arrival  in  this  state:  Mc-  lief,  and  therefore  denies  said  allegation." 
Cormick  v.  Blanchard.  7  Or.  232;  Crane  v.  sufficiently  denies  the  allegation  of  non- 
Jones,  24  Or.  419.  33  Fac.  869;  Van  Sant-  residence  to  raise  the  issue:  Sherman  v. 
voord  V.  Roethler.  36  Or.  250.  57  Pac,  628,  Osborn,   8  Or.   66. 

76  Am.  St.  Rep.  472.  For  a  full  discussion  of  the  law  concern- 
In  pleading  the  statute  of  limitations  in  ing  demands  barred  by  statutes  of  states 
force  in  another  state  in  bar  of  an  action,  where  they  originated,  see  note  to  Bulger 
it  must  be  averred  that  the  cause  of  action  v.  Roche,  22  Am.  Dec.  862. 
arose  in  that  state  and  was  between  non- 


CHAPTER   III. 

OF  PARTIES  TO  ACTIONS. 

I  27.    Action  Must  be  in  Name  of  Party  in  Interest. 

Every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  otherwise  provided  in  section  29,  but  this  section  shall  not  be 
deemed  to  authorize  the  assignment  of  a  thing  in  action  not  arising  out  of 
contract.     [L.  1862 ;  D.  Cd.  §  27 ;  H.  C.  §  27.] 

See   6  381   authorizing  representatives   of  arate,  they  may  maintain  an  action  upon 

deceased  persons  to  bring  actions  for  death,  the   injunction   bond  separately   or  Jointly, 

See  post,  fi  893.  for  real  party  in  interest  though  the  character  of  the  undertaicing  is 

in  suits  in  equity.  Joint:    Ruble  v.  Coyote  Q.  &  8.  M.  Co.   10 

See   post,    fi  38,    for  continuing  action   in  Or.   41. 

name  of  plaintiff  when  he  has  transferred  The  party  for  whose  benefit  a  contract  is 

bis  Interest  after  commencement  of  suit.  made  by  other  parties,  thereby  becomes  the 

EFFECT  OF  SECTION,  GENERALLY. —  real  party  In  interest  and  may  sue  therein 

The  word  "prosecuted."  when  taken  in  con-  in  his  own  name.     Where,   in  a  lease  be- 

nection  with  fi  38.  must  be  taken  to  mean  tween  two   railroad   companies,   there  was 

that  all  actions  must  be  commenced  in  the  a  provision  that  the  lessee  would  indemnify 

name  of  the  real  party  in  interest:    Elliot  certain    persons    for    certain    losses,    these 

V.  Teal.   5  Saw.  190.  persons  may  enforce  the  provision  in  their 

Where  an  action  Is  commenced  on  a  con-  own  name:  Hughes  v.  O.  R.  &  N.  Co.  11  Or. 

tract  by  one  not  a  party  to  it,  his  Interest  439,  6  Pac.  206.    Where  one,  for  a  valuable 

should    be   affirmatively   shown   by   proper  consideration,    promises    another    that    he 

allegations    In   the   petition    or   complaint:  will  pay  this  other's  debts  to  a  third  per- 

Chrlsman  v.   State  Ins.  Co.   16  Or.  289,   18  son,    the    third    person    may   sue    upon    it: 

Pac.  466.  Baker  v.  Elgin.  11  Or.  333,  8  Pac.  280;  to  the 

In  an  action  upon  a  redelivery  bond  given  same  effect  see  Chrlsman  v.  State  Ins.  Co. 

to  the  sheriff  in  a  replevin  suit  pursuant  16  Or.   288,   18  Pac.   466;  Strong  v.  Kamm. 

to  fi  289.  post,  the  plaintiff  in  such  replevin  13  Or.  172.  9  Pac.  331;  Feldman  v.  McGulre, 

suit  Is  the  real  party  in  interest,  and  the  34   Or.    311,    66   Pac.    872.     The   beneficiary 

proper    party    to    prosecute:     Kimball    v.  may  sue  even  though  he  were  not  informed 

Blelck.  24  Or.  59.  32  Pac.  766.  of  the   contract   until   after   it  was   made: 

Ih  the  case  of  an  assignment  of  part  of  Schneider  v.  White.  12  Or.  503,  8  Pac.  652. 
a  demand,  when  made  with  the  knowledge  Not  upon  every  contract  by  which  a  third 
and  consent  of  the  debtor,  the  assignee  may  r  person  may  be  benefited  may  he  sue,  how- 
sue  alone  for  his  portion:  Little  v.  City  of  'ever.  There  must  have  been  not  only  some 
Portland.  26  Or.  243.  37  Pac.  911;  McDaniel  Intent  to  secure  some  benefit  to  him.  but 
V.  Maxwell,  21  Or.  202,  27  Pac.  952,  28  Am.  the  contract  must  have  been  entered  into 
St.  Rep.  740;  but  in  the  case  of  the  assign-  directly  and  primarily  for  his  benefit.  A 
ment  of  a  part  of  a  single  and  indivisible  bond  to  a  city  for  the  proper  execution  of 
cause  of  action,  the  assignee  can  not  sue  a  contract  in  which  the  makers  of  the  bond 
alone  for  his  part,  but  he  and  the  other  agree  to  pay  for  all  materials,  etc..  is  for 
holder  must  sue  together.  Thus,  the  cause  the  benefit  of  the  city  primarily,  and  will 
of  action  arising  from  fire  caused  by  wrong-  not  support  an  action  by  those  furnishing 
ful  act  Is  single,  and  where  the  insurance  material  to  the  contractor:  Parker  v.  Jef- 
company  has  paid  and  taken  an  assign-  frey,  26  Or.  188.  37  Pac.  712;  Brower  Lum- 
ment  to  the  extent  of  its  payment  it  must  ber  Co.  v.  Miller,  28  Or.  566.  43  Pac.  659, 
sue  Jointly  with  the  holder  of  the  other  62  Am.  St.  Rep.  807.  This  principle  is 
part  of  the  demand:  State  Ins.  Co.  v.  Ore-  further  limited  in  Washburn  v.  Investment 
gon  Ry.  &  Nav.  Co.  20  Or.  567,  26  Pac.  838;  Co.  26  Or.  441.  36  Pac.  633,  where  it  Is  held 
Home  Mutual  Ins.  Co.  v.  Oregon  Ry.  &  that  an  agrreement  by  A  to  discharge  the 
Nav.  Co.  20  Or.  669,  23  Am.  St.  Rep.  151.  Indebtedness  of  B  in  consideration  that  B 
See.  also.  McDaniel  v.  Maxwell.  21  Or.  202.  shall  have  a  certain  property  after  the 
27  Pac.  952.  28  Am.  St.  Rep.  740.  debts  are  paid,  can  not  he  enforced  against 

Where  the  injury  to  different  defendants  A  by  a  creditor  of  B,  i.  e..  the  consideration 

caused  by   injunction   proceedings   is   sep-  must  have  passed  from  B  to  A  before  B's 
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creditor  can  enforce  It  against  A.  See,  also. 
First  Nat  Bank  v.  Hovey,  84  Or.  164.  66 
Pac.   636. 

Any  one  authorised  by  statute  may  sue 
whether  he  Is  the  real  party  In  Interest  or 
not.  Thus,  the  district  attorney  may  sue 
in  his  own  name  on  a  ball  bond:  Hannah 
V.  Wells,  4  Or.  249. 

To  establish  the  fact  that  a  person  Is 
the  real  party  in  interest  to  an  action  re- 
quires  no  hig^her  proof   than  to  establish 


any  other  fact:  Barbre  v.  Goodale,  28  Or. 
473,  48  Pac.  878. 

The  assignee  of  a  chose  in  action  may- 
maintain  an  action  thereon  thousb  be 
paid  no  consideration  therefor:  Qresolre 
V.  Rourke,  28  Or.  275,  42  Pac  998. 

In  a  suit  or  action  on  a  Judgment  the 
judgment  itself  is  conclusive  evidence  that 
the  party  who  obtained  it  was  the  real  party 
Interested:  Hawkins  v.  Citisens'  Invest. 
Co.  38  Or.  649.  64  Pac.  820. 


S  88.    Assignment  can  not  Prejudice  Defense. 

In  the  case  of  an  assignment  of  a  thing  in  action^  the  action  by  the 
assignee  shall  be  without  prejudice  to  any  set-off  or  other  defense  existing 
at  the  time  of  or  before  notice  of  the  assignment ;  but  this  section  shall  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange  transferred  in  good 
faith  and  upon  good  consideration  before  due.  [L.  1862 ;  D.  Cd.  §  28 ; 
H.  C.  §28.] 


EFFECT  OF  ASSIGNMENT  OF  CHOSES 
INACTION  UPON  DEFENSES  THERETO. 
— ^An  assignee  of  a  chose  In  action  not 
negotiable  takes  the  thing  assigned,  sub- 
ject to  all  the  rights  which  the  debtor  had 
acquired  in  respect  thereto  prior  to  the 
assignment,  or  to  the  time  notice  was  given 
of  it,  when  there  'is  an  Interval  between 
the  execution  of  the  transfer  and  the  no- 
tice: Raybum  v.  Kurd,  20  Or.  229,  26  Pac. 
636. 

One  who  takes  negotiable  paper  after 
maturity  takes  It  subject  not  only  to  equi- 
ties inherent  in  the  paper,  but  subject  also 


to  all  payments  that  may  have  attaclied 
to  it  In  the  hands  of  prior  holders:  McDon- 
ald V.  Mackenzie.  24  Or.  676,  14  Pac.  868. 

The  maker  of  a  negrotiable  promisaory 
note  can  not  defend  against  an  action 
thereon  in  favor  of  an  indorsee  for  value, 
on  the  ground  that  it  was  paid  to  a  former 
indorsee,  even  though  the  transfer  to  tlie 
plaintiff  in  the  action  was  made  after  the 
note  was  due.  It  is  the  duty  of  the  maker 
of  such  paper  to  see  to  It  that  the  payee 
has  it  In  his  possession,  and  to  take  It  up 
when  he  pays  It:  Adair  v.  Lennox,  16  Or. 
489.  16  Pac.  182. 


§  98.    Beneficiary  in  Trust,  not  Necessary  Party. 

An  executor  or  administrator^  a  trustee  of  an  express  trusty  or  a  person 
expressly  authorized  by  statute,  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted.  A  person  with  whom, 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust  within  the  meaning  of  this  section.  [L.  1862;  D.  Cd. 
§29;  H.  C.  §29.] 


EXECUTORS  AND  ADMINISTRATORS. 

This  head  needs  no  particular  explana- 
tion. See  as  to  suits  by  and  against  ad- 
ministrators and  executors,  post,  9  484,  et 
seq. 

TRUSTEES  OP  EXPRESS  TRUSTS.— 
The  trustee  of  an  unincorporated  associa- 
tion may  sue  in  his  own  name  for  its  ben- 
efit:   Trustees  v.  Adams,  4  Or.  78. 

Where  H  purchases  property  for  the  use 
of  F  with  money  furnished  by  F,  and  takes 
a  bill  of  sale  therefor  in  his  own  name,  he 
thereby  becomes  the  trustee  of  an  express 
trust  and  may  bring:  an  action  of  replevin 
to  recover  possession  of  the  property,  with- 
out Joiningr  F,  the  cestui  que  trust:  Hexter 
V.  Schneider,  14  Or.  185,  12  Pac.  668. 

Defendants  contracted  to  do  certain  work 


and  at  the  same  time  executed  a  bond  to 
plaintiff  conditioned  that  they  would 
promptly  pay  all  persons  supplying  them 
with  materials  for  the  work.  The  plaintiff 
could  bring  an  action  on  the  bond  in  his 
own  name  to  require  payment  for  materials 
furnished  on  behalf  of  the  parties  supply- 
ing them:  United  States  v.  McCann,  40 
Or.  — ,  66  Pac.  274. 

Where  one  sues  as  a  trustee  of  an  ex- 
press trust,  the  complaint  should  show  for 
whose  benefit  the  action  is  brought:  Hol- 
laday  v.  Davis.  6  Or.  40. 

ONE  FOR  WHOSE  BENEFIT  PROldlSB 
IS  MADE.— See  note  to  $27. 

AGENCY. — See  note  to  S  27,  ante. 

PERSONS  AUTHORIZED  BY  STATUTE 
TO  SUE. — See  note  to  8  27,  ante. 


§  30.    Husband  Must  Join  Wife,  with  What  Exceptions. 

When  a  married  woman  is  a  party,  her  husband  shall  be  joined  with 
her,  except  that, — 

1.  When  the  action  affects  her  separate  property,  or  when  the  cause 
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of  action  is  for  a  wrong  committed  against  her  person  or  character^  or  is 
for  wages  due  for  her  personal  services^  she  may  sue  or  be  sued  alone; 

2.  When  the  action  is  between  herself  and  her  husband^  she  may  sue 
or  be  sued  alone;  and  in  no  case  need  she  prosecute  or  defend  by  a  guardian 
OP  next  friend.     [L.  1862;  D.  Cd.  §  30;  L.  1876,  p.  73;  H.  C.  §  30.] 

force:   OP  SECTION,   GENERALLY.—  statutes  of  1878,  p.  92,  or  In  this  complla- 

Attention  Is  called  to  the  next  section,  and  tlon,  post;  and  see  note  to  9  17,  ante, 

a   comparison  with  this  one   sugsrested  to  MARRIED   WOMAN  AS   PARTY.— In  a 

the    practitioner.      No    decision    has    been  complaint  against  a  married  woman,   she 

foand  construing  the  next  section,  but  when  may  be  treated  as  a  feme  sole;  she  must 

Its   effect   is   called   into   question,    it   will  plead   her   coverture:     Kennard   v.    Sax,    8 

probably  be  held  to  enlarge  the  scope  of  Or.  263.     Whether  or  not  8  6260,  post,  has 

the  exceptions  in  this  section.    The  whole  done  away  with  this  right,  has  not  been 

of  the  act  of  October  21,  1878,  of  which  8  81  decided. 
Ss    a   part,   will   be  found   in   the   Oregon 

i  31.    Wife  may  Prosecute  and  Defend. 

A  wife  may  receive  the  wages  of  her  personal  labor^  and  maintain  an 
action  therefor  in  her  own  name^  and  hold  the  same  in  her  own  rights  and 
she  may  prosecute  and  defend  aU  actions  at  law  or  in  equity^  for  the  preserva- 
tion and  protection  of  her  rights  and  property  as  if  unmarried.  [L.  1878, 
p.  93,  §7;  H.  C.  §31.] 

See  note  to  99  17  and  30,  ante. 

i  tSL    Appearance  by  Infant. 

When  an  infant  is  a  party,  he  shall  appear  by  guardian,  who  may  be 
appointed  by  the  court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  a  county  judge.     [L.  1862 ;  D.  Cd.  §  31 ;  H.  C.  §  32.] 

GUARDIANS  AD  LITEM. — ^Where,  In  a  was   no  occasion  for  his  special  appolnt- 

suit  against  infants*  there  was  no  personal  ment  as  guardian  ad  litem  in  the  action. 

service  upon  them,  but  their  general  guard-  As  general  guardian  he  was  authorised — 

Ian  appeared  and  defended  for  them,  it  was  indeed.  It  was  his  duty, — to  appear  for  his 

held  that  such  appearance  gave  the  court  ward:    Ankeny  v.  Blacklston,  7  Or.  418. 
Jurisdiction  of  their  persons,  and  that  there 


i  S8.    Guardian  ad  Litem  —  How  Appointed. 

The  guardian  shall  be  appointed  as  follows : — 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant,  if  he 
be  of  the  age  of  fourteen  years;  or  if  under  that  age,  upon  the  application 
of  a  relation  or  friend  of  the  infant; 

2.  When  the  infant  is  defendant,  upon  an  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years,  and  apply  within  fifteen  days  after 
the  service  of  the  summons ;  if  he  be  under  the  age  of  fourteen,  or  neglect  so 
to  apply,  then  upon  the  application  of  any  other  party  to  the  action,  or  of  a 
relation  or  friend  of  the  infant.     [L.  1862;  D.  Cd.  §  32;  H.  C.  §  33.] 

t  S4.  .  Who  may  Prosecute  for  Injury  or  Death  of  Child. 

A  father,  or  in  case  of  the  death  or  desertion  of  his  family,  the  mother, 
may  maintain  an  action  as  plaintiff  for  the  injury  or  death  of  a  child,  and 
a  guardian  for  the  injury  or  death  of  his  ward.  [L.  1862 ;  D.  Cd.  §  33 ; 
H-  C.  §34.] 
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CIVIL    ACTION    for    INJURY    OR  gatlon  stated  assumes  that  the  father  waa 

DEATH  OF  CHILD  OR  WARD. — ^In  David  dead,   and  could  only  be  sustained  before 

V.  Waters,   11  Or.   448,  6  Pac.   748,   it  was  verdict  by  proof  of  the  death  of  the  father, 

said  that  in  an  action  for  injuries  resulting  This  section  drives  a  rlgrht  of  action  for 

in  the  death  of  plaintiff's   minor   son,   an  the  death  of  a  minor  child  only:    Putnam 

allegation  that  plaintiff  (the  mother)   was  v.    Southern  Pac.   Co.   21   Or.   244,   27   Pac. 

"next  of  kin"  of  the  decedent  will  be  held  1033;  Craft  v.  Northern  Pac.  R.  Co.  26  Or. 

sufficient    after    verdict.      She    could    only  286,  36  Pac.  260. 

maintain  the  action  if  the  father  was  dead  See,  as  to  actions  by  relatives  for  injury 

or  had  deserted  the  family,  and  the  alle-  or  death,  the  note  to  S  381,  post. 

$  35.    Seduction  of  Daughter  or  Ward. 

A  father,  or  in  case  of  his  death  or  desertion  of  his  family,  the  mother, 
may  maintain  an  action  as  plaintiff,  for  the  seduction  of  a  daughter,  and 
the  guardian  for  the  seduction  of  a  ward,  though  the  daughter  or  ward  be 
not  living  with  or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduction 
or  afterwards,  and  there  be  no  loss  of  service.  [L.  1862;  D.  Cd.  §  34;  H.  C. 
§36.] 

See  8  1921  as  to  criminal  prosecution  for  Therefore,     criminal     indulgrence     with     a 

seduction.  woman  who  was  at  the  time  leadingr  a  lewd 

"Seduction"    is   grenerally   understood   to  and  lascivious  life  does  not  constitute  se- 

mean  the  use  of  some  influence,  promise,  duction  within  the  true  intent  and  meaning 

artifice,   or  means  on   the  part  of  a  man  of   the  statute:     Patterson   v.   Haydexi,    17 

l^  which  he  induces  a  woman  to  surrender  Or.  242-246.  21  Pac.   129,   11  Am.   St.  Rep. 

her  chastity  and  virtue  to  his   embraces.  822. 

S  86.    Unmarried  Woman  —  Action  far  Seduction. 

An  unmarried  female  over  twenty-one  years  of  age  may  maintain  an 
iaction  as  plaintiff  for  her  own  seduction,  and  recover  therein  such  damages 
as  may  be  assessed  in  her  favor;  but  the  prosecution  of  an  action  to  judg- 
ment by  the  father,  mother,  or  guardian,  as  prescribed  in  section  35,  shall 
be  a  bar  to  an  action  by  such  unmarried  female.  [L.  1862 ;  D.  Cd.  §  35 ; 
H.  C.  §  36.] 

See  note  to  8  36,  ante.  In  actions  for  breach  of  promise,  seduc^ 

This  section  was  not  intended  to  apply  tion  under  the  promise  may  be  shown  In 

to    cases    where    the    parties    are    equally  agr8Ta\'ation   of    damages,    notwithstanding: 

rnilty,  but  only  to  those  where  the  defend-  the   section   giving:   a   right   of   action   for 

ant  has  been  mainly  instrumental  in  occa-  such  seduction:    Osmun  v.  V^inters,  25  Or. 

sioning  the  wrong:    Breon  v.  Henkle,  14  Or.  264,  35  Pac.  250. 
494,  13  Pac.  289. 

§  37.    Persons  Severally  Liable  —  Any  or  all  Included. 

Persons  severally  liable  upon  the  same  obligation  or  instrument,  in- 
cluding the  parties  to  bilk  of  exchange  and  promissory  notes,  may  all  or 
any  of  them  be  included  in  the  same  action,  at  the  option  of  the  plaintiflE. 
[L.  1862;  D.  Cd.  §36;  H.  C.  §37.] 

PERSONS     SEVERALLY    LIABLE     ON  Wade  v.  Crelghton,  26  Or.  456,  36  Pac.  289. 

SAME   OBLIGATION   OR   INSTRUMENT.  One   who,    for   a   valuable    consideration, 

— ^This  section  does  not  relate  to  cases  ^of  signs    his    name    to    a    Joint    and    several 

a    Joint    liability,    but    to    those    that    are  promissory  note  after  it  has   been  signed 

several:    Kamm  v.  Harker,  3  Or.  210.  and  delivered  becomes,  as  between  himself 

An  indorser  before  delivery  is  an  origrinal  and  payee,  a  maker,  and  may  be  sued  as 

promisor,  and  his  liability  is  the  same  as  such:    First  Nat.  Bank  v.  Cecil,  23  Or.  58, 

if  his  name  were  on  the  face.     If  several,  31  Pac.  61. 
he  may  be  sued  without  Joining  the  maker: 

§  38.    When  Action  Does  not  Abate. 

No  action  shall  abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of  action  sur- 
vive or  continue.    In  case  of  the  death,  marriage,  or  other  disability  of  a 
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party,  the  court  may,  at  any  time  within  one  year  thereafter,  on  motion, 
allow  the  action  to  be  continued  by  or  against  his  personal  representatives  or 
successor  in  interest.     [L.  1862 ;  D.  Cd.  §  37 ;  H.  C.  §  38.] 

WHEN  ACTION  DOES  NOT  ABATE. —  is  authorized  by  this  section  to  continue  an 

This    section    abrogates    the    common- law  action  in  regard  thereto:    Murry  v.  Murry» 

rule  that  an  action  abated  by  the  termina-  6  Or.  31. 

tion  or  transfer  of  the  plaintiff's  interest  In  a  criminal  action  the  sole  purpose  is 

therein   pendente   lite:     EUiott  ▼.   Teal,    5  to   punish   the   defendant  and   the   action 

Saw.   188.  must    necessarily    abate    upon    his    death: 

While  the  motion  must  be  made  within  State  v.  Martin,  80  Or.  110,  47  Pac.  196. 
a  year,  the  application  is  in  time  if  this  is  In  a  divorce  case  which  determines  prop- 
done,  though  the  order  be  not  made  until  erty  rights  of  the  parties,  the  death  of  the 
after  the  expiration  of  the  year:  Dick  ▼.  husband  pending  an  appeal  will,  of  course, 
Kendall,  6  Or.  166;  White  v.  Ladd,  84  Or.  abate  It  as  far  as  the  dissolution  of  the 
427,  56  Pac.  516.  A  motion  made  after  the  marriage  is  concerned,  but  not  as  to  the 
expiration  of  a  year  from  the  death  of  the  property  rights:  Nickerson  v.  Nickerson, 
party  comes  too  late:     Barker  v.   Ladd,  8  84  Or.  8,  48  Pac.  423. 

Saw.    44.     The  period   between   the   death  The  death  of  a  party  pending  an  appeal 

and  the  order  allowing  the  continuance  is  does  not  abate  the  appeal  notwithstandinfir 

not  to  be  deemed  any  part  of  the  time  llm-  no  application  for  substitution  was  made 

ited  for  taking  an  appeal:    Barker  v.  Ladd,  within   a   year,    the   statute   not   apply In^r 

3  Saw.  44;  McBride  v.  Northern  Pac.  R.  Co.  where   death   occurs   after   an   appeal   has 

19  Or.  64,  28  Pac.  814.  been  perfected:    Long  v.  Thompson,  84  Or. 

The  death  of  the  defendant  after  levy  861,  66  Pac.  978. 
of  attachment  4oes  not  vacate  or  dissolve  TRANSFER  OF  INTEREST. — ^It  is  only 
it:  Mitchell  v.  Schoonover,  16  Or.  211,  17  in  case  of  the  death,  marriage  or  other 
Pac.  867,  8  Am.  St.  Rep.  282;  Bunneman  v.  disability  of  a  party  that  an  order  of  sub- 
Wagner,  16  Or.  435,  18  Pac.  841,  8  Am.  St.  stitutlon  is  required  or  permitted  to  be 
Rep.  306.  made.     In  case  of  the  transfer  of  interest 

By  the  allowance  of  a  provisional  remedy  after  the  commencement  of  the  action,  no 

the  court  acquires  Jurladlction  to  make  sub-  order  of  substitution   is   required  and  the 

stitution  and  order  the  action  continued  in  action  may  be  continued   in  the  name  of 

the   name  of  the  personal  representatives  the  original  party:    Dundee  Mortg.   Co.  v. 

of  the  deceased  party.     The  Jurisdiction  so  Hughes,  89  Fed.  186. 

acquired,  however,  is  a  limited  one,  relating  IN  UNITED  STATES  COURTS.-— It  is 
only  to  the  property  seized  and  to  such  doubtful  if  any  method,  except  scire  facias, 
measures  connected  therewith  as  are  nee-  is  sufficient  to  continue  action  against 
essary  to  enable  the  plaintiff's  rights  to  be  personal  representatives  of  a  deceased 
enforced.  The  power  to  render  a  personal  party:  Kelly  v.  Herrall,  20  Fed.  364. 
Judgment  is  conferred  only  by  service  of  PRACTICE  IN  BRINGING  IN  SUBSTI- 
summons  on  the  defendant  individually:  TUTEU>  PARTIES. — The  personal  represen- 
Whlte  V.  Johnson,  27  Or.  288,  40  Pac.  611,  tative  of  a  deceased  defendant,  who  died 
60  Am.  St.  Rep.  726,  note.  A  void  attach-  before  being  served  with  summons,  is  sub- 
men  t  gives  no  such  Jurisdiction,  however:  stituted  in  his  stead  by  the  making  of  an 
White  V.  Johnson,  supra.  order  allowing  an  amended  complaint  to  be 

Where    an    original   defendant    was    not  flled  in  which  the  representative  is  named 

served  with  summons  and  had  not  appeared  as  defendant,  and  directing  service  on  her 

at  the  time  of  his  death,  the  personal  rep-  of  the  order,  the  amended  complaint  and  an 

resentative  is  not  entitled  to  notice  of  an  alias  summons:    White  v.  Ladd,  34  Or.  428, 

application   for   an    order   of   continuance:  66  Pac.  616;  White  v.  Johnson,  27  Or.  283» 

White  v.  Ladd,  34  Or.  427,  66  Pac.  616.  40  Pac.  611,  60  Am.  St.  Rep.  726,  note. 

A  legatee  of  the  subject-matter  of  a  suit 

<  88.    Death  of  Party  After  Verdict — Action  not  Abated. 

An  action  for  a  wrong  shall  not  abate  by  the  death  of  any  party^  after 
the  verdict  has  been  given  therein^  but  the  action  shall  proceed  thereafter  in 
the  same  manner  as  in  cases  where  the  cause  of  action  survives.  [L.  1862 ; 
D.  Cd.  §38;  H.  C.  §39.] 

See  note  to  9  38. 

f  40.    Third  Party  Substituted  as  Defendant,  When. 

In  any  action  for  the  recovery  of  specific  personal  property,  if  a  third 
l^rson  demand  of  the  defendant  the  same  property,  the  court  in  its  dis- 
cretion, on  motion  of  the  defendant,  and  notice  to  such  person  and  the 
adverse  party,  may,  before  answer,  make  an  order  discharging  the  defendant 
from  liability  to  either  party,  and  substitute  such  person  in  his  place  as 
defendant.  Such  order  shall  not  be  made  but  on  the  condition  that  the 
defendant  deliver  the  property  or  its  value  to  such  person  as  the  court  may 
direct,  nor  unless  it  appears  from  the  affidavit  of  the  defendant,  filed  with 
the  clerk  by  the  day  he  is  otherwise  required  to  answer,  that  such  person 
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makes  such  demand  without  collusion  with  the  defendant.  The  afiSdavit  of 
such  third  person  as  to  whether  he  makes  such  demand  of  the  defendant 
may  be  read  on  the  hearing  of  the  motion.  [L.  1862 ;  D.  Cd.  §  39 ;  H.  C. 
§40.] 

INTERPLEADER.— Interpleader    lies   has    no    beneficial    interest    In    the    thlnflr 
when  two  or  more  persons  severally  claim    claimed;  and  (4)  that  he  can  not  determine 
the  same   thlnflr*   debt,   or  duty  from  the    without  hasard  to  himself  to  which  of  tlie 
party    liable   therefor,    such   party   havlns   claimants  the  thing  of  right  belongs:  Nortli- 
Incurred  no  independent  liability  to  any  of    em  Fac  Lumb.  Co.  v.  Lang,  28  Or.  251,  42 
the    claimants    and    being    merely    in    the    Pac.   799,   52  Am.   St.   Rep.   780.     He  must 
position  of  a  stakeholder,  without  interest   deny  collusion  with  either  party:   Northern 
In   the   matter   himself.     Where   a  person   Pac  Lumb.  Co.  v.  Lang,  supra, 
has  a  fund  belonging  to  another  he  has  a       WHAT    DEFENDANTS    MAY    INTER- 
rlght  to  an  interpleader  as  between  attach-    PLEIAD. — One   of   the   essential   requisites 
ing  creditors  of  the  owner  of  the  fund  and    of  a  bill  of  interpleader  is  a  showing  of  a 
a   receiver   in   a  former   suit  against   the   privity  of  some  sort  between  the  defend- 
owner:    Pope  v.  Ames,  20  Or.  201,  25  Pac.    ants,  and  that  the  various  claims  are  of  tlie 
898;  so  the  maker  of  a  note  could  properly   same    nature    and    character.     Thus,   the 
file  a  bill  of  interpleader  when  an  action   holder  of  a  certain  fund,  which  is  the  pur- 
was  brought  by  a  husband  and  wife  against   chase  price  of  sundry  saw  logs,   can   not 
the  maker  of  a  promissory  note  payable    oblige  various  claimants  of  such  fund  to 
to  the  wife,  and  while  the  action  was  pend-    interplead  with  other  persons  who  are  set- 
ing  the  money  due  upon  the  note  was  gar-    ting  up  claims  against  the  holder  of  the 
nished  in  the  hands  of  the  maker  by  cer-    fund  for  unliquidated  damages— one  of  such 
tain  creditors,  who  claimed  that  the  same    classes  being  claims  arising  ex  contractu 
was  the  property  of  the  husband,  and  al-    and  the  other  for  claims  arising  ex  delicto; 
leged  that  the  note  was  taken  in  the  wife's    one  set  of  claims  being  against  the  fund 
name  to  delay  and  defraud  the  husband's    the  other  against  the  holder  of  the  fund: 
creditors:     Tobie    v.    Lindsay,    8    Or.    476;    Northern  Pac.  Lumber  Co.  v.  Lang,  supra, 
but  where  the  holder  of  a  promissory  note       PRACTICE  ON  PRESENTING  BILL  OF 
commenced   an   action   against   the  maker   INTERPLEADESL — The  orderly  practice  Is 
and  attached  his  property,  and  afterwards    to  determine  whether  the  interpleader  will 
the  defendant  assigned  his  property  for  the    lie  or  not,  and  if  it  will,  to  discharge  the 
benefit  of  all  his  creditors,  and  the  assignee,    plaintiff  with  his  costs  upon  bringing  the 
before  Judgment  was  obtained,  filed  a  mo-    money  or  thing  in  dispute  into  court;  and 
tion  in  the  court  for  leave  to  interplead  In    the    suit   should    thereafter   proceed   upon 
order  to  have  the  attachment  dissolved,  the    issues  Joined  between  the  defendants.    The 
assignee  was  not  authorised  to  interplead:    making  up  of  these  issues  may  be  accom- 
Tichenor  v.  Cogglns,  8  Or.  272.  pllshed  in  whatever  way  seems  best  adapted 

The  nature  of  the  allegations  necessary  to  secure  an  orderly  and  intelligible  presen- 
are:  (1)  That  two  or  more  persons  have  tatlon  of  the  rights  of  the  contending  par* 
preferred  a  claim  against  him;  (2)  that  ties:  Northern  Pac  Lumb.  Co.  v.  Lang« 
they   claim  the  same   thing;    (3)    that  he    supra. 

%  41.    When  New  Parties  Must  be  Brought  In. 

The  court  may  determine  any  controversy  between  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights;  but  when  a  complete  determination  of  the  controversy  can  not 
be  had  without  the  presence  of  other  parties,  the  court  shall  cause  them 
to  be  brought  in.     [L.  1862;  D.  Cd.  §  40;  H.  C.  §  41.] 

If  the  action  or  proceeding  can  be  deter-  Where  the  ownership  of  mortgage  sought 

mined  without  them,  other  parties  can  not  to  be  foreclosed  is  in  dispute,  the  court  has 

be  brought  in:  Tichenor  v.Coggins,  8  Or.  270.  the  power  to  make  the  contesting  owner 

When  it  appears  from  the  record  that  the  a  party  defendant  after  suit  is  commenced: 

real  merits  of  the  suit  can  not  be  deter-  Batchellor   v.    Richardson,    17    Or.    3S8.    21 

mined    without    essentially  affecting  the  Pac  392. 

rights    of   persons    in    the   subject-matter.  In  a  divorce  suit  the  wife  has  a  right  to 

who  are  not  parties  and  whose  names  no-  make  an  exhibit  of  the  husband's  pecuniary 

where  appear  in  the  record,   the  supreme  condition  in  order  to  lay  the  foundation  for 

court  will  refuse  to  examine  the  facts,  but  obtaining  alimony,   and   if   the  proceeding 

dismiss  the  complaint  for  want  of  parties:  raised  issues  that  could  not  be  determined 

Beasley  v.  Shively,  20  Or.  608,  26  Pac.  846.  without  prejudice  to  the  rights  of  others. 

Where  equity  In  attempting  to  distribute  the  court  has  power  to  cause  them  to  be 

a  fund,  all  the  persons  who  are  known  to  brought   In:     Bamford   v.    Bamford,   4    Or. 

have  an  interest  must  be. brought  in,  and  37-38. 

if  it  appears  that  any  such  person  is  not  a  When  a  husband  conveys  the  bare  title 

party,    the   case   should   be   reversed   with  to  a  third  person  In  trust  for  his  use  to 

instructions  to  bring  him  on  to  the  record  prevent  the  marital  rights  of  the  wife  from 

so  that  the  rights  of  all  claimants  may  be  attaching  thereto,   such  third  person  is  a 

settled  in  one  decree:   Wheeler  v.  Lack,  87  proper   party   to   a   divorce   proceeding   in 

Or.  246,  61  Pac.  849.  which  the  wife  seeks  her  share  of  the  prop- 

Thls  section  authorizes  a  court  of  law,  as  erty:   Wetmore  v.  Wetmore,  6  Or.  469.    An 

well  as  a  court  of  equity,  to  bring  In  par-  assignee  for  the  benefit  of  creditors  is  not 

ties.     The  equitable  Jurisdiction   therefore  entitled  to  interplead  in  an  attachment  suit 

can  not  be  sustained  simply  on  the  ground  against  a  debtor:    Tichenor  v.   Cogglns,   8 

that   all   the   parties    interested    could    not  Or.   270. 
have    their    rights    determined:     Ruble    v. 
Coyote  O.  &  S.  M.  Co.  10  Or.   41. 
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CHAPTEB   IV. 

OF  THE  PLAGE  OF  TRIAL. 

f  4S.    Action  Mu8t  be  Sued  Where  Subject  is  Situated. 

Actions  for  the  following  causes  shall  be  commenced  and  tried  in  the 
county  in  which  the  subject  of  the  action^  or  some  part  thereof,  is  situated : — 

1.  For  the  recovery  of  real  property,  or  an  estate  or  interest  therein, 
or  for  injuries  to  real  property; 

2.  For  the  recovery  of  any  personal  property  distrained  for  any  cause. 
[L.  1862;  D.  Cd.  §41;  H.  C.  §42.] 

See  post,  8  898,  as  to  change  of  venue  in  code:    Johnston  v.  Wads  worth,  24  Or.  498, 

suits  In  equity.  84  Pac.  13. 

A  suit  for  the  specific  performance  of  a  REPLEVIN. — ^The   action   of  replevin   is 

contract  for  the  purchase  of  land  proceeds  local,  and  must  he  prosecuted  in  the  county 

in  personam,  and  may  be  maintained  in  any  where  the  property  is  detained:   Moorhouse 

court  of  equity  which  has  Jurisdiction   of  v.  Donaca,  14  Or.  483,  18  Pac.  112;  Kirk  v. 

the  parties,   even   if  the  land  lies   lif  an-  Matlock,  12  Or.  821,  7  Pac.  822. 
other  county,  notwithstandlngr  8  897  of  the 

i  48.    Action  Sued  Where  Cause  Arose. 

Actions  for  the  following  causes  shall  be  commenced  and  tried  in  the 
county  where  the  cause,  or  some  part  thereof,  arose: — 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  statute, 
except  when  it  is  imposed  for  an  offense  committed  on  a  lake,  river,  or  other 
stream  of  water  situated  in  two  or  more  counties,  the  action  may  be  com- 
menced and  tried  in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  committed ; 

2.  Against  a  public  officer  or  person  specially  appointed  to  execute  his 
duties  for  an  act  done  by  him  in  virtue  of  his  office;  or  against  a  person 
who,  by  his  command,  or  in  his  aid,  shall  do  anything  touching  the  duties 
of  such  officer.     [L.  1862;  D.  Cd.  §42;  H.  C.  §43.] 

f  44.    Venue  at  Place  of  Residence,  in  What  Cases. 

In  all  other  cases,  the  action  shall  be  commenced  and  tried  in  the  county 
in  which  the  defendants  or  either  of  them  reside  or  may  be  found  at  the 
commencement  of  the  action;  or,  if  none  of  the  parties  reside  in  this  state, 
the  same  may  be  tried  in  any  county  which  the  plaintiff  may  designate  in 
his  complaint.     [L.  1862 ;  D.  Cd.  §  43 ;  H.  C.  §  44.] 

See  i  S98  for  change  of  venue  in  equity  the  state  must,  under  this  statute,  be  com- 

suits.  menced  in  the  county  where  he  resides  or 

See  next  section  for  change  of  venue  in  is  found  at  the  commencement  of  the  ac- 

law  actions.  tion:    Brown  v.   Deschuttes  Bridge  Co.   28 

The  provisions  of  this  section  apply  to  Or.  7.  85  Pac.  177;  Dunham  v.  Shindler,  17 

corporations,  except  in  so  far  as  it  is  modi-  Or.  266.  20  Pac.  826.   But  a  transitory  action 

fled  by  subd.   1   of  f  65,   post:    Holgate  v.  against   a   nonresident   of   this   state   may 

Oregon  Pac  R.  Co.  16  Or.  128.  17  Pac.  869.  be  brought  in  any  county  that  the  plaintift 

Private  copartners  may  be  sued,  except  may  select  and  personal  service  anywhere 

In  those  cases  which  the  statute  has  im-  within   the  state   will   be   good:     Fratt   v. 

pressed  with  a  character  purely  local,  either  Wilson.  80  Or.  542,  48  Pac.  866. 

where  they  reside  or  where  the  cause  of  Actions  for  damages  resulting  from  per- 

action  arose:    Bailey  v.   Malheur  Irr.   Co.  sonal  injuries  are  transitory:   Shmit  v.  Day, 

86  Or.  68.  67  Pac.  910.  27  Or.  110.  89  Pac.  870. 

A  transitory  action  against  a  resident  of 
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§  40.    Cause  for  Change  of  Venue. 

The  court  or  judge  thereof  may  change  the  place  of  trials  on  the  motion 
of  either  party  to  the  action^  when  it  appears  from  the  affidavit  of  such  party^ 
or^  if  he  is  not  a  resident  of  the  county^  the  affidavit  of  any  one  on  his  behalf^ 
either, — 

1.  That  the  action  has  not  been  commenced  in  the  proper  county;  or^ 

2.  That  the  judge  is  a  party  to  or  directly  interested  in  the  event  of 
the  action^  or  connected  by  consanguinity  or  affinity  within  the  third  degree 
with  the  adverse  party,  or  those  for  whom  he  prosecutes  or  defends;  or, 

3.  That  the  judge  or  the  inhabitants  of  the  county  are  so  prejudiced 
against  the  party  making  the  motion  that  he  can  not  expect  an  impartial 
trial  before  said  judge,  or  in  said  county,  as  the  case  may  be;  or, 

4.  That  the  convenience  of  witnesses  and  the  parties  would  be  pro- 
moted by  such  change;  and, 

5.  That  the  motion  is  not  made  for  the  purpose  of  delay.  [L.  1864; 
D.  Cd.  §44;  H.  C.  §46.] 

See  8  1250,  post,  as  to  change  of  venue  In  The  application  for  a  chanKe  of  venue 

criminal  actions.  ordinarily    raises    an    issue,    and    when    It 

See  S  398,  post,  as  to  change  of  venue  In  does,  counter-allldavits,  or  contest  by  other 

equity  suits.  means,  of  the  right  of  the  party  apply ing* 

TRANSITORY    ACTIONS. — Subd.     1     of  to  have  the  change  may  properly  be  made: 

this  section  does   not  apply   to  transitory    Lander  v.  Miles,  3  Or.  85^ 

actions.     Such  actions  may  be  brought  in  CONVENIENCE    OF    WITNESSES.— In 

any  county  where  service  of  summons  may  the   affidavit   on   a   motion   for  change   of 

be  had:    Brown  v.   Deschuttes  Bridge  Co.  venue  on  the  ground  of  convenience  of  wit- 

23  Or.  8.  36  Fac.  177.  nesses,  the  number  of  witnesses  should  be 

IMPARTIAL  TRIAL  IMPOSSIBLE.— It  is  set  out,  and  the  opposing  party  may  con- 

the  duty  of  a  court  of  Justice  to  see  that  test  the  removal  by  showing  the  number 

the  party  has  a  fair  trial  by  an  impartial  and    value    of    his    witnesses:     Lander    v. 

Jury,   and  where  a  party  charged   with  a  Miles,  3  Or.  36. 

criminal    offense   applies    to   the    court   to  It  is  not  necessary  to  specifically  allege 

change  the  place  of  trial,  and  the  facts  and  in  the  affidavit  that  the  motion  is  not  made 

circumstances   of  the  case  show  that  the  for  the  purpose  of  delay.     An  application 

J  arty  is  not  liable  to  obtain  an  impartial  for  a  change  of  venue  must,  indeed,  be 
ury  in  such  county,  it  is  the  duty  of  the  made  in  good  faith  and  not  for  the  purpose 
court  to  change  the  place  of  trial  to  an-  of  delay,  but  that  may  appear  as  clearly- 
other  county:  State  v.  Olds,  19  Or.  897,  24  from  the  facts  set  forth  in  the  affidavit  as 
Pac.  394.  from  any  positive  statement  to  that  effect. 
Change  of  venue  on  this  ground  rests  in  and.  when  it  does  so  appear,  the  affidavit  is 
the  sound  discretion  of  the  court:  State  v.  sufficient:  Packwood  v.  State,  24  Or.  263. 
Pomeroy,  80  Or.  17,  46  Pac.  797.  83  Pac.   674. 

§  46.    Time  of  Motion,  to  What  Venue  Changed. 

The  motion  for  a  change  of  the  place  of  trial  can  not  be  made  or 
allowed  in  any  action,  until  after  the  cause  is  at  issue  on  a  question  of  fact 
only.  If  the  motion  be  allowed,  the  change  shall  be  made  to  the  county 
where  the  action  ought  to  have  been  commenced,  if  it  be  for  the  cause  men- 
tioned in  subdivision  1  of  section  45,  and  in  other  cases  to  the  most  convenient 
county  where  the  cause  alleged  does  not  exist.  Neither  party  shall  be 
entitled  to  more  than  one  change  of  the  place  of  trial,  except  for  causes  not 
in  existence  when  the  first  change  was  allowed.  [L.  1862 ;  D.  Cd.  §  45 ; 
H.  C.  §  46.] 

§  47.    Clerk  to  Transmit  Record. 

When  the  place  of  trial  has  been  changed,  the  clerk  shall  forthwith 
transmit  to  the  clerk  of  the  proper  court  a  transcript  of  the  proceedings  in 
such  cause,  with  all  the  original  papers  filed  therein,  having  first  made  out 
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and  filed  in  his  own  office^  authenticated  copies  of  all  such  original  papers. 
[L.  1862;  D.  Cd.  §46;  H.  C.  §47.] 

i  48.    Applicant  to  Pay  Costs. 

The  costs  of  such  change  of  venue  shall  be  paid  by  the  applicant  therefor 
and  not  taxed  as  a  part  of  the  costs  of  the  case^  and  the  clerk  may  require 
payment  of  such  costs  before  the  transcript  and  papers  shall  be  transmitted 
as  aforesaid.     [L.  1862;  D.  Cd.  §  47;  H.  C.  §  48.] 

1 48.    Court  may  Vacate  Order. 

If  such  transcript  and  papers  be  not  transmitted  to  the  clerk  of  the 
proper  court  within  the  time  prescribed  in  the  order  allowing  the  change^ 
and  the  delay  be  caused  by  the  act  or  omission  of  the  party  procuring  the 
change,  the  adverse  party,  on  motion  to  the  court  or  judge  thereof,  may  have 
the  order  vacated,  and  thereafter  no  other  change  of  the  place  of  trial  shall 
be  allowed  to  such  party.     [L.  1862 ;  D.  Cd.  §  48 ;  H.  C.  §  49.] 

i  50.    When  Change  of  Venue  Deemed  Complete. 

Upon  the  .filing  of  the  transcript  and  papers  with  the  clerk  of  the  court 
to  which  the  cause  is  transferred,  the  change  of  venue  shall  be  deemed  com- 
plete, and  thereafter  the  action  shall  proceed  as  though  it  had  been  com- 
menced in  that  court.     [L.  1862 ;  D.  Cd.  §  49 ;  H.  C.  §  60.] 


CHAPTER   V. 

OF  THE  COMMENCEMENT  OF  ACTIONS. 

t  51.    Actions,  how  Begun. 

Actions  at  law  shall  be  commenced  by  filing  a  complaint  with  the  clerk 
of  the  court,  and  the  provisions  of  sections  14  and  15  shall  only  apply  to 
this  subject  for  the  purpose  of  determining  whether  an  action  has  been  com- 
menced within  the  time  limited  by  this  code.  At  any  time  after  the  action 
is  commenced  the  plaintiff  may  cause  a  summons  to  be  served  on  the  defend- 
ant.    [L.  1862;  D.  Cd.  §  50;  H.  C.  §  51.] 

See  t  60  as  to  proceedings  when  summons  The  filing  of  an  answer  by  the  holder  of 

returned  "not  found."  a  mechanics'  lien  In  a  suit  to  foreclose  an- 

SUMMONS. — ^Thls   section   provides   that  other  lien  has  the  same  effect  as  commenc- 

the  summons  may  be  served  at  any  time  Ing  a  separate  suit,  as  far  as  the  statute  of 

after  the  action  is  commenced;  but  under  limitations  is  concerned:    Title  Guarantee 

H  14  and   15,  ante,  the  summons  must  be  Co.  v.  Wrenn,  S5  Or.  62,  66  Fac.  271. 

served  or  attempted  to  be  served  before  the  The  filing  of  the  complaint  is  the  com- 

expiration    of    the    time    provided    by    the  mencement  of  the  action  in  suits  to  fore- 

•tatute  of  limitations,  or  tne  action  wUl  be  close  liens.    The  qualification  of  this  section 

barred.  applies  only  to  the  statute  of  limitations: 

COMMBNCEBfENT    OP    ACTION.— Ma-  Burns  v.  White  Swan  Min.  Co.  36  Or.  812, 

terlal-men  must  commence  proceedings  to  68  Pac.  102.     See,  also,  Belknap  v.  Charl- 

foreolose  their  liens  by  filing  a  complaint:  ton,  26  Or.  48,  34  Pac.  768. 
Coggan  V.  Reeves,  3  Or.  276. 

t  58.    Summons,  Requisites  of  —  Time  for  Answer. 

The  BiunmoiiB  shall  contain  the  name  of  the  court  in  which  the  com- 
plaint is  filed^  the  names  of  the  parties  to  the  action^  and  the  title  thereof. 

Vol.  I.— 7. 
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It  shall  be  subscribed  by  the  plaintiff^  or  his  attorney^  and  directed  to  the 
defendant,  and  shall  require  him  to  appear  and  answer  the  complaint,  as 
in  this  section  provided,  or  judgment  for  want  thereof  will  be  taken  against 
him.  If  the  defendant  be  served  within  the  county  in  which  the  action  is 
commenced  he  shall  appear  and  answer  the  complaint  within  ten  days  from 
the  date  of  the  service,  but  if  he  be  served  in  any  other  county  in  the  state, 
he  shall  appear  and  answer  the  complaint  within  twenty  days  from  the 
date  of  the  service.     [L.  1864;  D.  Cd.  §  61;  H.  C.  §  52.] 

The  provisions  of  this  section  are  man-  capacity:    White  v.  Johnson,  27  Or.  282,  40 

datory  and  not  directory  merely:    White  v.  Pac.  611,  60  Am.  St.  Rep.  726,  note. 

Johnson,  27  Or.  294,  40  Pac.  611,  60  Am.  St  The  notice  In  the  summons  must  be  to 

Rep.  726.  note.  appear  in  the  court  where  the  Judgrment  is 

where  defendant  dies  after  Issuance  of  sought:  Smith  v.  Ellendale  Mfg.  Co.  4  Or. 
summons  but  without  service  thereof  being  70;  Trullenger  v.  Todd,  6  Or.  36. 
made  upon  him  and  a  personal  representa-  The  summons  auttiorized  by  this  section 
tlve  by  order  of  court  substituted  as  de-  Is  not  within  the  process  defined  in  8  1227, 
fendant,  a  service  upon  such  defendant  of  and  need  not  run  in  the  name  of  the  state: 
the  original  summons  In  the  title  of  which  Bailey  v.  Williams.  6  Or.  71. 
her  name  does  not  appear  and  which  is  A  summons  which,  instead  of  directing 
not  directed  to  her.  Is  not  sufficient  to  defendant  to  appear  on  the  return  dav,  re- 
invest the  court  with  Jurisdiction  to  enter  quires  him  to  appear  and  answer  forthwith 
judgment  against  her  in  her  representative  is  void:    Hunsai^er  v.  Coffin,  2  Or.  107. 

§  53.    Summons  Must  Contain  Notice  of  Demand. 

There  shall  also  be  inserted  in  the  summons  a  notice^  in  substance  as 
follows : — 

1.  In  any  action  for  the  recovery  of  money  or  damages  only,  that  the 
plaintiff  will  take  judgment  for  a  sum  specified  therein,  if  the  defendant  fail 
to  answer  the  complaint; 

2.  In  other  actions,  that  if  the  defendant  fail  to  answer  the  complaint, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  therein. 
[L.  1862;  D.  Cd.  §  52;  H.  C.  §  53.] 

A  suit  to  enforce  the  Hen  of  a  mortgage  the  summons  must  be  according  to  sub- 
is  not  one  to  recover  money  or  damages  division  of  this  section:  Swift  v.  Meyers, 
only,  and  therefore  the  notice  inserted  in   37  Fed.  37. 

§  64.    Summons,  who  to  Serve  and  When  Returnable. 

The  summons  shall  be  served  by  the  sheriff  of  the  county  where  the 
defendant  is  found,  or  by  his  deputy,  or  by  a  person  specially  appointed 
by  him,  or  by  the  court  or  judge  thereof,  in  which  the  action  is  commenced. 
The  summons  shall  be  returned  to  the  clerk  with  whom  the  complaint  is 
filed  by  the  first  day  of  the  next  term  after  its  delivery  to  the  officer  or  other 
person  for  service,  with  proof  of  such  service,  or  that  the  defendant  can  not 
be  found.  When  served  out  of  the  county  in  which  the  action  is  commenced, 
the  summons  may  be  returned  by  mail.  The  sheriff,  or  other  person  to  whom 
the  summons  is  delivered,  shall  indorse  thereon  the  date  of  such  delivery. 
[L.  1862;  D.  Cd.  §  52;  H.  C.  §  54.] 

Note:  See  S  1046  for  service  of  summons  Proof   of  service   must  be   made   in   the 

when  sheriff  is  a  party.  court  in  which  the  process  is  returnable: 

SERVICE     AND     RETURN     OF     SUM-  Heatherly  v.  Hadley.  4  Or.  2;  and  an  ad- 

MONS. — Se6  the  sections  following,  and  the  mission   of   service  should  state   the   time 

notes  thereto.  and   place   thereof:     Heatherly   v.   Hadley, 

In  serving  a  summons,  strict  compliance  supra, 

with  the  statute  is  required:    Heatherly  v.  An  officer's  return  on  a  process  delivered 

Hadley,  4  Or.  1.  to  him  for  service  is  prima  facie  evidence 
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of  the  material  matters  therein  stated,  but  any  adequate  proceedings  therefor.  Imports 

it    may    be    contradicted:     Huntlngrton    v.  absolute  verity:    White  v.  Johnson,  27  Or. 

Crouter,  33  Or.  410.  54  Pac.  208,  72  Am.  St.  298,  40  Pac.  511,  50  Am.  St.  Rep.   726. 
Rep.  726.  Upon  a  proper  showing:  a  court  may  per- 

The    indorsement    of    a    sheriff,    showing  mlt  an  officer  to  amend  his  return  so  that 

the  date  of  delivery  of  a  summons  to  him,  it   shall   conform   to   the   truth:     White   v. 

while   unlmpeached   and   not   set  aside   by  Ladd,  34  Or.  425,  56  Pac.  615. 

i  55.    How  and  Upon  Whom  Served. 

The  summons  shall  be  served  by  delivering  a  copy  thereof,  together 
with  a  copy  of  the  complaint  prepared  and  certified  by  the  plaintiff,  his 
agent  or  attorney,  or  by  the  county  clerk,  as  follows : — 

1.  If  the  action  be  against  a  private  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  or  managing  agent,  or  in 
case  none  of  the  officers  of  the  corporation  above  named  shall  reside  or  have 
an  office  in  the  county  where  the  cause  of  action  arose,  then  to  any  clerk 
or  agent  of  such  corporation  who  may  reside  or  be  found  in  the  county,  or  if 
no  such  officer  be  found,  then  by  leaving  a  copy  thereof  at  the  residence  or 
usual  place  of  abode  of  such  clerk  or  agent ; 

2.  If  against  any  county,  incorporated  town,  school  district,  or  other 
public  corporation  in  this  state,  to  the  clerk  of  such  county,  incorporated 
town,  school  district,  or  other  public  corporation; 

3.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such  minor 
personally,  and  also  to  his  father,  mother,  or  guardian,  or  if  there  be  none 
within  this  state,  then  to  any  person  having  the  care  or  control  of  such  minor, 
or  with  whom  he  resides,  or  in  whose  service  he  is  employed; 

4.  If  against  a  person  judicially  declared  to  be  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom  a  guardian  has  been 
appointed,  to  such  guardian  and  to  the  defendant  personally; 

5.  In  all  other  cases  to  the  defendant  personally,  or  if  he  be  not  found, 
to  some  person  of  the  family,  above  the  age  of  fourteen  years,  at  the  dwelling 
house  or  usual  place  of  abode  of  the  defendant.  [L.  1862 ;  D.  Cd.  §  54 ; 
L.  1866,  p.  9 ;  L.  1876,  p.  37 ;  H.  C.  §  55.] 

See  post,  8  «3,  as  to  voluntary  appearance  v.  Narver,  24  Or.  441,  34  Pac.  21,  41  Am. 

beins  a  waiver  of  service  of  summons.  St.  Rep.  874. 

The  provisions  of  this  section  are  appll-  As   S  396,   post,   makes  the  provisions   of 

cable  to  the  service  of  summons  in  a  suit  this   section  applicable  to  suits   In  equity, 

to  foreclose  a  mortgage:    Swift  v.  Meyers,  an  amendment  to  it  amends  its  application 

37  Fed.  39.  to    equity    suits    as    well    as    law    actions: 

A  copy  of  the  complaint  served  with  the  Bailey   v.    Malheur  Irr.    Co.    36   Or.    58,    67 

summons    is   sufficient,    although   the   sub-  Pac.  910. 

scription  of  the  attorney  thereto  is  omitted:  A   return   to  a  summons  which   fails   to 

Wilson  V.  Pine,  38  Fed.  789.  show  that  a  copy  of  the  complaint  certified 

Service  of  summons  to  be  effective  must  to  by  the  Justice  of  the  peace,  before  whom 

have  been  intended  as  such,  and  the  de-  the  cause  was  pending  or  by  the  plaintiff 

fendant   must   know  that   service   was   in-  or  his  agent  or  attorney,   is  insufficient  to 

tended:    Heatherly  v.  Hadley,  2  Or.  276.  sustain     a     default     judgment:     Belfils    v. 

A   court  does  not  acquire  Jurisdiction  to  Flint,  16  Or.  161,  14  Pac.  295. 

render   Judgment   against   a   party   served.  If  one  of  the  officers  designated  in  subd. 

'Where    the    summons    is    addressed    to    or  1    of   this   section   is   served,    he   must   be 

issued  against  a  person  of  a  different  name:  served   in  the  county  where  the   principal 

White  V.  Johnson.  27  Or.  282,  40  Pac.  611,  office  of  the  corporation  is  situated,   or  in 

50  Am.  St.  Rep.  726,  note:  and  therefore  a  the  county  where  the  cause  of  action  arose: 

Judgment  by  default  when  the  record  does  Holgate  v.  Oregon  Pac.  R.  Co.  16  Or.  125, 

not  show  that  process  was  served  on  the  127,  17  Pac.   859. 

person  mentioned  in  the  statute,   is  erro-  Service  of  summons  on  one  of  the  prin- 

neous:    Willamette  Falls,  etc.  Co.  v.  Will-  cipal  officers  of  a  private  corporation  at  its 

lams,  1  Or.  112.  principal  office  or  place  of  business  gives 

Process  served  on  one  by  wrong  name  is  the   court   Jurisdiction   of   the   corporation, 

as   effectually  served  as   though  his   right  regardless    of    whether    the    officer   served 

name   had    been    used,    and   Jurisdiction    is  resided  In  or  had  an  office  in  such  county: 

thereby  acquired.     A  default  Judgment  on  "Weaver  v.  Southern  Oregon  Co.  30  Or.  850» 

such  service  is  good  everjrwhere:    Foshier  48  Pac.  171. 
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The  service  of  summons  on  the  president  756,  41  Am.  St.  Rep.  831;  Farrell  v.  Oregon 

of  a  private  corporation,  either  domestic  or  Gold  Co.  31  Or.  467.  49  Pac  876. 

foreign,  within  the  county  where  the  cause  SERVICE  UPON  MINORS.— A  return  of 

of  action  arose  will  confer  Jurisdiction  on  service  of   summons  showing  that  it  was 

local    courts,    regardless    of    whether    that  served  on  minors  by  delivering  to  each  of 

officer  either  resides  or  has  an  office  within  them  a   true  and   correct  copy   thereof   Is 

such    county,    for    the    president    is    "an  insufficient  in  that  it  does  not  show  that  It 

agent"  of  his  corporation  within  the  mean-  was    served    "personally"    by    the    sheriff: 

ing  of  the  last  part  of  this  section:    Farrell  Harris  v.  Sargent,  37  Or.  43,  60  Pac.  608. 

v.  Oregon  Gold  Co.  31  Or.  476,  49  Pac.  876.  SUBSTITUTED     SERVICE     of     process 

Service  of  summons  upon  one  of  the  prin-  must  show  the  facts  which   confer  Juris- 

cipal  officers  in  the  county  where  the  prln-  diction:    Caro  Bros.  v.  Oregon  &  C.  R.  Co. 

clpal  office  is  situated,  confers  Jurisdiction  10  Or.  610;  as  that  the  party  can  not  be 

upon   the  court   of   the   county  where   the  found,  and  that  therefore  service  is  made 

cause  arose  even  though  there  are  represen-  on  his  wife:    Hass  v.   Sedlak,   9   Or.   462; 

tatives  of  the  corporation  in  that  county:  Settlemire  v.  Sullivan,  97  U.  S.  444.    Service 

Bailey  v.   Malheur  Irr.   Co.   36  Or.   69,   60,  at  the  dwelling  of  defendant,  a  male  over 

67  Pac.  910.  fourteen  years  of  age,   "who  resides  wittk 

Service  of  summons  may  be  made  on  a  the   family,"    is   service    on   such   a   male 

foreign  corporation  in  like  manner  as  upon  person  "of  the  family":    Carland  v.  Heine- 

a  domestic:     Farrell   v.    Oregon   Gold   Co.  borg,  2  Or.  76. 

81  Or.  468,  49  Pac.  876;  Aldrich  v.  Anchor  A  return  which  showed  that  the  defend- 

Coal  Co.  24  Or.  32,  32  Pac.  766,  41  Am.  St.  ant  could  not  be  found  and  that  a  copy  of 

Rep.  831.  the  summons  was  delivered  to  a  "member 

where  a  foreign  corporation  has  neither  of  the  family"  at  his  usual  place  of  abode 

an   agent   nor   property    within   the   state,  in    said    (Linn)    county,    does    not    confer 

there  is  no  means  of  reaching  it  by  process.  Jurisdiction,  because  it  did  not  show  that 

and  the  fact  that  its  officer  casually  hap-  the    substituted    service    of    the    summons 

pens  to  come  within  the  state,  when  process  was  made  at  the  defendant's  usual  place 

is   served   on   him,   will   not   confer  Juris-  of  abode  in  the  state,  in  whatever  county 

diction,    it    being   deemed    that    his    char-  It  might  be,   but  only  at  his  usual  place 

acter  as   officers   of   the   corporation   does  of  abode  in  Linn  county:    Swift  v.  Meyers^ 

not  accompany  him  to  another  state:    Aid-  87  Fed.  39. 
rich  V.  Anchor  Coal  Co.  24  Or.  32,  82  Pac. 

S  56.    Service  by  Publication  -*  Notice. 

When  service  of  the  summons  can  not  be  made  as  prescribed  in  the  last 
preceding  section^  and  the  defendant  after  due  diligence  can  not  be  found 
within  the  state,  and  when  that  fact  appears  by  affidavit  to  the  satisfaction 
of  the  court  or  judge  thereof,  or  judge  authorized  to  grant  the  order  herein 
provided,  or  justice  of  the  peace  in  an  action  in  a  justice's  court;  and  it 
also  appears  that  a  cause  of  action  exists  against  the  defendant,  or  that  he 
is  a  proper  party  to  an  action  relating  to  real  property  in  this  state,  the 
court  or  judge  thereof,  or  judge  authorized  to  grant  the  order,  or  a  justice 
of  the  peace  in  an  action  in  a  justice's  court,  shall  grant  an  order  that  the 
service  be  made  by  publication  of  a  summons  in  either  of  the  following- 
cases  : — 

1.  When  the  defendant  is  a  foreign  corporation  and  has  property  within 
the  state,  or  the  cause  of  action  arose  therein; 

2.  When  the  defendant,  being  a  resident  of  this  state,  has  departed 
therefrom  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
summons,  or  with  like  intent  keeps  himself  concealed  therein,  or  has  departed 
from  the  state  and  remained  absent  therefrom  six  consecutive  weeks; 

3.  When  the  defendant  is  not  a  resident  of  the  state,  but  has  property 
therein,  and  the  court  has  jurisdiction  of  the  subject  of  the  action. 

The  summons  published  shall  contain  the  name  of  the  court  and  the 
title  of  the  cause,  a  succinct  statement  of  the  relief  demanded,  the  date  of 
the  order  for  service  by  publication,  and  the  time  within  which  the  defendant 
is  required  to  answer  the  complaint.  The  county  judge  of  the  county  where 
a  suit,  action,  or  proceeding  is  pending  in  the  circuit  court  for  that  county 
is  also  authorized  and  empowered,  upon  application  to  him  by  the  plaintiff 
or  his  attorney,  to  grant  an  order  in  such  suit,  action,  or  proceeding  to  make 
service  of  summons  by  publication  as  provided  in  this  and  the  following 
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eection,  and  snch  order  when  made  and  filed  in  the  'said'sitit,  action,  or 
proceeding  shall  have  the  same  full  force  and  effect  therein  as  th^nigh-  made 

by  a  circuit  judge.     [L.  1862,  p.  14,  §  56;  L.  1864;  D.  Cd.  §  55;  L.  1870, 

p.  27;  H.  C.  §  66;  L.  1898,  p.  6,  §  1.]  '     » 

By  an  act  passed  in  1901  (Laws,  p.  276),  it  does  not  name  any  of  the  intervening 
to  define  the  liability  of  owners  of  ves-  lien  claimants  as  parties:  Goodale  v.  Coffee, 
aels  for  damage  to  persons  or  property  on  24  Or.  366,  33  Pac.  990. 
shore  and  to  provide  for  an  attachment  '  To  sustain  service  by  publication  and 
of  such  vessels  as  security,  subd.  4  of  S  3690,  Judgment  thereon,  the  facts  necessary  un- 
and  II  56,  57  of  the  Hill  code,  and  the  act  der  the  statute  to  authorize  such  service 
of  1898  <Lk  p.  6)  amending  said  sections,  must  appear  on  the  record:  Neff  v.  Pen- 
and  1 144  are  all  repealed  "in  so  far  as  the  noyer,  3  Saw.  274;  Northcut  v.  Lemery,  8 
same  conflict  with  the  provisions  of  this  Or.  316;  Caro  v.  Oregon  &  C.  R.  Co.  10  Or. 
act  (act  of  1901)  and  not  otherwise."  This  510;  Ladd  v.  Ramsby,  10  Or.  207. 
provision  is  of  no  effect.  The  subdivision  A  return  of  summons  "not  found*'  Is  not 
and  sections  designated  are  not  in  conflict  a  prerequisite  of  an  order  for  service  by 
with  the  act  of  1901,  and  if  a  conflict  ex-  publication;  this  statute  merely  requiring 
Isted,  there  would  be  a  repeal  by  implica-  that  the  inability  to  serve  the  defendant 
tion  to  that  extent  without  the  provision  within  the  state  shall  appear  by  aifldavit: 
in  question.  Moreover,  the  amendment  of  Bank  of  Colfax  v.  Richardson,  34  Or.  536, 
a  section  by  a  repeal  of  one  of  its  sub-  54  Pac.  359,  75  Am.  St.  Rep.  664. 
divisions  is,  to  say  the  least,  of  doubtful  The  requirement  that  the  published  sum- 
validity,  mens  shall  contain  "a  succinct  statement  of 

Aa  to  when  summons  may  be  served  by  the  relief  demanded"  is  fulfilled  by  a  state- 
publication  In  suits  to  foreclose  liens,  see  ment  that  the  plaintiff  will  ask  a  decree 
f  439.  post.  for   the   sale    of   lands   located   in   certain 

SERVICE  BY  PUBLICATION,   GBNER-  sections,   and  specifically  described  in  the 

ALLY. — The    procedure    provided    by    this  complaint,   and  for  other  relief  as  prayed 

section  is  certainly  constitutional:  Pennoyer  for,  though  It  does  not  give  the  amount  for 

V.  Neff,  95  U.  S.  714;  Hart  v.  Sansome,  110  which  the  land  will  be  sold,  or  any  data  for 

U.  8.  151.  ascertaining  the  amount,    or  any  detailed 

The    basis    of   acquiring   Jurisdiction   by  description  of  the  land:   George  v.  Nowlan, 

publication  of  summons  is  the  power  of  the  38  Or.  543,  64  Pac.  1. 

state  over  persons  and  property  within  its  AFFIDAVIT. — ^The  affidavit  must  con- 
territory.  It  can  only  reach  a  nonresident  tain  some  evidence  having  a  legal  tendency 
bv  virtue  of  his  having  property  within  the  to  prove  that  the  defendant  could  not  be 
state;  therefore  substituted  service  by  pub-  found  in  the  state  after  due  diligence  and 
lication  is  sufllclent  to  inform  him  of  the  the  mere  assertion  of  the  fact  is  insufilcient, 
object  of  proceedings  taken,  where  the  but  a  statement  of  facts  as  to  residence  and 
property  is  once  brought  under  the  control  actual  abode  of  the  defendant,  which  shows 
of  the  court  by  seizure  or  some  equivalent  beyond  peradventure  that  any  search  for 
act.  but  where  the  suit  is  brought  to  deter-  him  within  the  state  would  be  unavailing, 
mine  his  personal  rights  and  obligations,  is  sufllcient:  McDonald  v.  Cooper,  32  Fed. 
that  Is  where  It  Is  merely  in  personam;  745;  Pike  v.  Kennedy,  15  Or.  420,  15  Pac. 
such  service  is  ineffectual  for  any  purpose,  637. 

a  pergonal  Judgment  thereon  is  invalid  and  Jurisdiction  in  cases   of  published   sum- 

no  title  to  property  passes  by  a  sale  under  mons  is  based  upon  the  affidavit  and  not 

execution  Issued  on  such  a  jud^rment:  Pen-  on  the  recitals  or  fact  found  in  the  order. 

noycr  V.  Neff,  95  U.  R.  714;  Willamette  Real  The  aflldavit  must  show  the  existence  of 

Estate  Co.  v.  Hendrlx.  28  Or.  494.  42  Pac.  all    the    Jurisdictional    facts    required    by 

614.  52  Am.  St.  Rep.  800;  Alliance  Trust  Co.  statute,  the  order  of  publication  need  con- 

V.  O'Brien.  32  Or.  335.  50  Pac.  801.  tain   none   whatever,    and   if   it  does    they 

Statutes  providing  for  notice  by  publlca-  are   mere   surplusage:     Goodale   v.    Coffee, 

tion    in   place   of  personal    citation   are    In  24  Or.  361.  33  Pac.  990. 

derogation  of  the  common  law.  and  must  be  The  affidavit   where   the  defendants  are 

strictly    construed    and    strictlv    followed:  nonresidents    must   show    that    they    have 

Northcut   V.   Lemery,    8   Or.   816;   Odell   v.  property  within  the  state  and  specify  the 

Campbell.    9    Or.    298;    Galpin   v.    Page,    18  property:     Colbum   v.    Barrett,    21    Or.    29, 

Wall.  364:  and  where  the  statute  thus  pro-  26  Pac.  1008;  McDonald  v.  Cooper,  32  Fed. 

vlde«  a  method  by  which  property  can  be  745. 

reached,   it  is  not  only  to  be  strictly  fol-  The  proceeding  Is  suflDcient  on  collateral 

lowed,    but  must  also  be  followed   to   the  attack  if  the  affidavit  tends  to  prove  the 

exclusion  of  any  other  method  not  clearly  facts  required  to  be  shown  and  If  the  court 

provided:   Cooper  v.  Reynolds.  10  Wall.  319;  adjudges   it   sufficient   by   acting   upon    it, 

Pennoyer  v.  Neff,  95  IT.   S.  723.  thonarh  there  may  be  defects   in   it  which 

Where,  however,  in  a  suit  to  foreclose  a  could   have   been   taken   advantage   of   by 

mechanics'  lien,  only  the  property  owners  some  direct  proceedings:    George  v.  Now- 

are  made  defendants  in  the  complaint  and  Ian.  38  Or.  R42.  64  Prc.  1. 

afterwards,  by  stipulation  with  the  plain-  TIME    OF    PUBLISHING.— A    summons 

tiff,    other  lien   claimants   appear  and   file  published  six  times  in  a  weekly  newspaper 

answers  setting  up  their  respective  liens.  Is   thereby  served   on   the  defendant  after 

but   do   not  serve   summons,   the  filing  of  forty-two  days  from  the  date  of  the  first 

such  answers  does  not  constitute  an  amend-  publication:    McDonald  v.  Cooper.   32  Fed. 

ment  of  the  complaint  in  any  respect,  and  746. 
the  published  summons  is  sufficient  though 

I  07.    Publication  of  Notice,  in  What  Newspaper. 

The  order  shall  direct  the  publication  to  be  made  in  a  newspaper  pub- 
lished in  the  county  where  the  action  is  commenced,  and,  if  there  be  no 
newspaper  published  in  the  county,  then  in  a  newspaper  to  be.  designated 
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•  • 
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as  most  likely/trfigt^e  notice  to  the  person  to  be  served,  and  for  such  length 
of  tim^  aA/uviy  ^  deemed  reasonable,  not  less  than  once  a  week  for  six 
iiwkK,  *v[n*case  of  publication,  the  court  or  judge  shall  also  direct  a  copy 
/\\of/the  summons  and  complaint  to  be  forthwith  deposited  in  the  postoflBce, 
directed  to  the  defendant  at  his  place  of  residence,  unless  it  shall  appear 
that  such  residence  is  neither  known  to  the  party  making  the  application 
nor  can  with  reasonable  diligence  be  ascertained  by  him.  When  publication 
is  ordered,  personal  service  of  a  copy  of  the  summons  and  complaint  out  of 
the  state  shall  be  equivalent  to  publication  and  deposit  in  the  postoffice.  In 
either  case,  the  defendant  shall  appear  and  answer  on  or  before  the  last  day 
of  the  time  prescribed  in  the  order  for  publication,  and  if  he  does  not,  judg- 
ment may  be  taken  against  him  for  want  thereof.  The  summons  shall  always 
specify  the  time  prescribed  in  the  order  for  publication,  and,  if  published, 
the  date  of  first  publication.  The  time  prescribed  in  the  order  shall 
begin  to  run  from  the  day  of  first  publication,  or  of  personal  service,  as 
herein  provided,  and  the  service  of  such  summons  shall  be  deemed  complete 
at  the  expiration  of  the  time  prescribed  for  publication  as  aforesaid.  Per- 
sonal service  of  a  summons  without  the  state  may  be  made  by  any  person 
not  a  party  to  the  suit  or  action,  and  proof  thereof  made  by  his  affidavit. 
[D.  Cd.  §  66;  D.  &  L.  §  66;  H.  C.  §  57;  L.  1898,  p.  6,  §  2.] 

See  note  to  preceding  section.  after  the  date  of  the  order:   Bank  of  Colfax 

SERVICE    BY    PUBLICATION    without  v.  Richardson,  supra, 
the  mailing  of  a  copy  of  the  summons  Is       The    order    of   publication    need    contain 

insufficient,   unless   some  sufficient   excuse  no   recital    of   Jurisdictional    facts;    if    the 

for   the    omission   appears    In   the   record:  affidavit  Is  sufficient  in  this  regard,  all  the 

Odell  V.  Campbell,  9  Or.  298.  statute  requires  of  the  court  or  Judge  is  to 

The  omission  of  the  word  "forthwith"  make  an  order,  properly  dated,  that  the 
from  the  order  is  not  fatal  to  the  proceed-  publication  be  made  in  a  particular  manner 
ings  as  against  collateral  attack,  when  it  for  a  reasonable  time,  and  a  direction  that 
appears  that  the  copies  were  mailed  within  a  copy  of  the  summons  and  complaint  be 
a  reasonable  time  after  the  date  of  the  forthwith  deposited  in  the  postoffice,  dis- 
order: Bank  of  Colfax  v.  Richardson,  34  rected  to  the  defendant  at  his  place  of 
Or.  638,  54  Pac.  359,  75  Am.  St.  Rep.  664.  residence  if  known:    Ooodale  v.  Coffee,   24 

A  summons  is  mailed  forthwith  if  it  la  Or.  355.  33  Pac.  990. 
deposited  in  the  postoffice  on  the  day  of  the       The  copy  of   the  summons  mailed   need 
first  publication,  provided  such  publication  not  be  certified:    Bank  of  Colfax  v.  Rich- 
is  within  a  reasonable  time,  e.  g.  a  week  ardson.  34  Or.  659,  64  Pac.  859,  76  Am.  St. 

Rep.  664. 

9  58.    Publication  in  any  Paper  in  County  or  Nearest  Place  of  MaiL 

All  legal  notices,  summonses,  citations,  and  legal  advertisements  of 
any  description  now  required,  or  which  may  hereafter  be  required  by  law 
to  be  published,  may  be  published  in  any  weekly  newspaper  of  general  cir- 
culation published  in  the  county  where  the  action,  suit,  or  other  proceeding 
is  pending,  or  is  to  be  commenced  or  had,  in  which  such  notice,  summons, 
citation,  or  other  advertisement  is  required  to  be  given;  and  if  there  be  no 
such  paper  published  in  such  county,  then  in  the  weekly  newspaper  of  gen- 
eral circulation  published  nearest  to  the  county  seat  of  the  county  in  which 
such  action,  suit,  or  other  proceeding  is  pending,  or  is  to  be  commenced  or 
had.     [L.  1874,  p.  3,  §  2 ;  H.  C.  §  56a.] 

§  59.    Defense  After  Judgment  Allowed. 

The  defendant  against  whom  publication  is  ordered,  or  his  personal 
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representatives,  on  application  and  sufficient  cause  shown,  at  any  time  before 
judgment,  shall  be  allowed  to  defend  the  action;  and  the  defendant  against 
whom  publication  is  ordered,  or  his  representatives,  may  in  like  manner, 
upon  good  cause  shown  and  upon  such  terms  as  may  be  proper,  be  allowed 
to  defend  after  judgment,  and  within  one  year  after  the  entry  of  such 
judgment  on  such  terms  as  may  be  just;  and,  if  the  defense  be  successful, 
and  the  judgment  or  any  part  thereof  have  been  collected  or  otherwise  en- 
forced, such  restitution  may  thereupon  be  compelled  as  the  court  shall  direct. 
But  the  title  to  property  sold  upon  execution  issued  on  such  judgment,  to 
a  purchaser  in  good  faith,  shall  not  be  thereby  affected.  [L.  1862;  D.  Cd. 
§57;  H.  C.  §58.] 

DEFENDINQ  APTE3R  JUDGMENT.— An  torlous    defense.     The    facts    canstltuting 

aUegatlon  that  plaintiff  did  not  try  to  find  such  defense  should  be  set  out:    Mayer  v. 

defendant's  address  may  be  considered  upon  Mayer,  27  Or.  135,  39  Pac.  1002. 

a    motion    to   open   the   decree:     Smith   v.  CORRECT    PRACTICE    in    a   motion    to 

Smith,  3  Or.  363.  open  a  default  and  for  leave  to  answer  Is 

The    defendant   upon   an   application    to  to  support  the  motion  by  affidavits  showing 

open  a  default  Judgrment  under  this  section  reasons  why  the  default  should  be  set  aside 

must  show  a  sufficient  excuse  for  his  de-  and   tender   the   proposed   answer:     Mayer 

f^ult,    and,    except    where    the    ground    is  v.  Mayer,  supra;  White  v.  Northwest  Stage 

want  of  Jurisdiction,  that  he  has  a  meri-  Co.  6  Or.  99;  Bailey  v.  Williams,  6  Or.  73. 

i  90.    Defendant  not  Found,  Another  Summons  may  Issue. 

Whenever  it  shall  appear  by  the  return  of  the  sheriff,  his  deputy,  or 
the  person  appointed  to  serve  a  summons,  that  the  defendant  is  not  found, 
the  plaintiff  may  deliver  another  summons  to  be  served,  and  so  on,  until 
service  be  had;  or  the  plaintiff  may  proceed  by  publication  as  in  this  chapter 
provided,  at  his  election.     [L.  1862 ;  D.  Cd.  §  58 ;  D.  &  L.  §  68 ;  H.  C.  §  59.] 

This  section  does  not  require  a  return  llshed:  Bank  of  Colfax  v.  Richardson,  34 
of  a  summons  "not  found"  before  a  Judgre  Or.  537,  54  Pac.  369,  76  Am.  St.  Rep.  664. 
Is  authorized  to  order  the  summons  pub- 

f  61.    Service  on  Part  of  Defendants,  how  PlaintifiE  may  Proceed. 

When  the  action  is  against  two  or  more  defendants,  and  the  summons 
is  served  on  one  or  more,  but  not  all  of  them,  the  plaintiff  may  proceed  as 
follows : — 

1.  If  the  action  be  against  defendants  jointly  indebted  upon  a  contract, 
he  may  proceed  against  the  defendants  served,  unless  the  court  otherwise 
direct ;  and  if  he  recover  judgment,  it  may  be  entered  against  all  the  defend- 
ants thus  jointly  indebted,  so  far  only  as  that  it  may  be  enforced  against 
the  joint  property  of  all  and  the  separate  property  of  the  defendant  served, 
and  if  they  are  subject  to  arrest,  against  the  persons  of  the  defendants 
served;  or, 

2.  If  the  action  be  against  the  defendants  severally  liable,  he  may  pro- 
ceed against  the  defendants  served  in  the  same  manner  as  if  they  were  the 
only  defendants; 

3.  If  all  the  defendants  have  been  served,  judgment  may  be  taken 
against  any  or  either  of  them  severally,  when  the  plaintiff  would  be  entitled 
to  judgment  against  such  defendant,  or  defendants,  if  the  action  had  been 
against  them,  or  any  of  them  alone.     [L.  1862 ;  D.  Cd.  §  59 ;  H.  C.  §  60.] 
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JUDGMENT      AGAINST       SEVERAL  may  be  rendered  a«aln8t  one  or  more  with- 

AFTER    SERVICE    UPON    LESS    THAN  out  awaiting  the  final  outcome  of  the  trial: 

ALL. — In  Richardson  v.   FiQler,  2  Or.   179,  Sears  v.  McGrew,  supra, 

it  was  held  that  one  partner,  by  confessing  In  an  action  against  two  or  more  in  a 

Judgment,    could   bind,    not   only   his    own  Joint  oblisation,  where  the  evidence  estab- 

Property,   but   the   interest  in  the  firm  of  llshes  a  liability  against  a  part  of  the  de- 

^e  unserved  partner.    Where  the  action  is  fendants    only.    Judgment    may    be    taken 

upon  a  contract  Joint  and  several,  a  several  against  those  shown  to  be  liable:    Ah  Lep 

Judgment  would  be  proper,  as  the  defend-  v.  Gong  Choy,  13  Or.  206,  11  Fac  72;  Fisk 

ants  might  have  been  sued  alone  in  such  v.  Henarie,  14  Or.   29,   13  Pac.   193;   Tilla- 

case:    Cox  v.  Alexander,  30  Or.  442,  46  Pac  mook  Dairy  Assn.  v.  Schermerhom,  31  Or. 

794;  Sears  v.  McGrew,  10  Or.  48;  Sabin  v.  812,  61  Pac.  488. 
Mitchell,  27  Or.  66,  39  Pac.  636.    Judgment 

§  68.    Proof  of  Service. 

Proof  of  the  service  of  the  Bummons,  or  of  the  deposit  thereof,  in  the 
postoffice,  shall  be  as  follows : — 

1.  If  the  service  or  deposit  in  the  postoffice  be  by  the  sheriff  or  his 
deputy,  or  by  a  constable  or  marshal,  the  certificate  of  such  officer;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer  or  his  foreman, 
or  his  principal  clerk,  shovring  the  same;  or, 

4.  Th^  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certificate,  affidavit, 
or  admission  must  state  the  time  and  place  of  service;  and  in  case  of  deposit 
in  the  postoffice,  the  time  and  place  thereof.  [L.  1862;  D.  Cd.  §  60;  L.  1885 
(special  session),  p.  11;  H.  C.  §  61.] 

PROOF    OF    SERVICE    OR    PUBLICA-  the  court  could  not  notice  them:    Moffltt 

TION. — ^Proof  of  service  can  only  be  made  v.  McGrath,  26  Or.  478,  36  Pac.  678. 

by  one  of  the  class  of  persons  named  in  An  admission  of  service  must  state  the 

the  statute:    Odell  v.  Campbell,  9  Or.  298.  time  and  place:   Heatherly  v.  Hadley,  4  Or. 

A   return   by    the   sheriff   must   be    in   the  18;  Bennett  v.  Minott,  28  Or.  343,  39  Pac. 

name  of  the  sheriff,  not  his  deputy:    Den-  997. 

nlson  V.  Story.  1  Or.  273.  A  Judfifment  is   not  rendered  invalid  on 

Proof   of   publication   can  be   made  only  collateral  attack  because  the  proof  of  service 

by  a  person  holding  the  position  of  printer,  is  not  annexed  to  or  indorsed  on  the  sum- 

or    foreman,    or    his    principal    clerk.      An  mons  itself:    Bank  of  Colfax  v.  Richardson, 

affidavit  commencing  A.  B.,  "editor  of  the  34  Or.  639.  64  Pac.  369,  76  Am.  St.  Rep.  664. 

Oregon   Statesman,"    is   insufficient:     Odell  Proof   of   the  deposit  of  a   copy   of   the 

v.    Campbell.    9    Or.    298.      In    Pennoyer   v.  summons  and  complaint  need  not  be  made 

Neff.  96  IT.  8.  721,  however,  it  Is  held  that  by  the  sheriff  or  some  one  especially  ap- 

this  provision  as  to  proof  of  publication  is  pointed  therefor,  but  may  be  made  by  any 

satisfled  when  the  affidavit  is  made  by  the  one    except    the    party   himself:     Bank   of 

editor  of  a  paper.  Colfax  v.  Richardson,  supra. 

It  was  held  that  when  the  proof  of  serv-  Publication  of  a  proposed  city  ordinance 

ice  of  process  consists  of  the  written  ad-  grives   the   council   jurisdiction   to   pass   it, 

missions  of  defendants,  such  admissions,  to  but   the  publication  is  not  process  in  the 

be  available  in  the  action,   should   be  ac-  sense  that  a  summons  is.  and  the  proof  of 

companled  with  some  evidence  of  the  gen-  publication   of   the   ordlnknce   Is   therefore 

uineness   of  the  signature   of   the  parties;  not  attended  with  the  same  strict  construc- 

and  that  In  the  absence  of  such  evidence  tion  as  that  of  summons:    Clinton  v.  City 

of  Portland,  26  Or.  417,  38  Pac.  407. 

§  68.    When  Jurisdiction  is  Acquired. 

From  the  time  of  the  service  of  the  Bummons,  or  the  allowance  of  a 
provisional  remedy,  the  court  shall  be  deemed  to  have  acquired  jurisdiction, 
and  to  have  control  of  all  the  subsequent  proceedings.  A  voluntary  appear- 
ance of  the  defendant  shall  be  equivalent  to  personal  service  of  the  summons 
upon  him.     [L.  1862;  D.  Cd.  §  61;  H.  C.  §  62.] 

See  5  642  as  to  what  constitutes  an  ap-  power  to  control  all  subsequent  proceedings: 

pearance.  Woodward  v.  Baker,  10  Or.  49. 

See  note  to  8  55,  ante.  APPEARANCE  —  EFFECT    TO    WAIVE 
WHEN   COURT  ACQUIRES  JURISDIC-  SERVICE     OF     SUMMONS.  —  Where     the 
TION. — From  the  time  of  service  of  sum-  court  has  Jurisdiction  of  the  subject-matter 
mons  in  a  civil  action  the  court  is  deemed  of  an  action,  a  voluntary  general  appear- 
to  have  acquired  Jurisdiction  and  to  have  ance   waives  all  defects   in  process   or   in 
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the  serrice  thereof,  and  confers  Jurladictlon  pearance  is  an  appearance  sole^  for  the 
over  the  parties:  Rogrue  River  Min.  Co.  v.  purpose  of  testing:  the  jurisdiction:  Bel- 
Walker.  1  Or.  348;  Harker  v.  Fahie,  2  Or.  knap  v.  Charlton,  26  Or.  46,  84  Pac.  768. 
89;  White  v.  Northwest  Sta^e  Co.  6  Or.  102;  If  a  person  specially  appear,  his  with- 
Klnkade  v.  Myers,  17  Or.  470,  21  Pac.  667;  drawal  without  pleading  to  the  merits  does 
Brown  v.  Deschuttes  Bridge  Co.  23  Or.  8,  not  leave  him  subject  to  the  jurisdiction 
35  Pac.  177;  Towns  v.  Klamath  County,  38  of  the  court,  hut  leaves  the  matter  as 
Or.  230.  53  Pac.  604.  though    there    had    been    no    appearance: 

When  a  defendant  appears  and  asks  some  Graham  v.   Spencer,   14  Fed.   603. 

relief   which   can  be  granted   only  on   the  An   appearance   for  the  sole  purpose  of 

hypothesis  that  the  court  has  jurisdiction,  moving   to   quash   a   writ   or   summons   or 

the    appearance    is    general:     Belknap    v.  the  service  thereof  is  a  special  appearance, 

Charlton.  25  Or.  46,  34  Pac.  768.    This  is  frO  and  will  not  waive  service  of  process,   or 

even  when   the  appearance  is  made  after  defects   in   the  writ,   or  service  or   return 

judgment   is   entered  amiinst  him:     Mayer  thereof:    Lung  Chung  v.  Northern  Pac.  R. 

v.  Mayer,  27  Or.  134,  39  Pac.  1002.    Answer-  Co.   19  Fed.   264;   Meyer  v.   Brooks,  29   Or. 

ing  over  after  a  special  appearance  waives  204,  44  Pac.  281.  64  Am.  St.  Rep.  790;  Mayer 

defects    In    service:      Sealy    v.     California  v.   Mayer,  27  Or.   133,  39  Pac.  1002;  White 

Lumb.    Co.    19   Or.    96,    24    Pac.    197.     The  v.  Johnson.  27  Or.  282.  40  Pac.  611.  60  Am. 

filing  of  a  demurrer  based  on  grounds  that  St.   Rep.    726,    note;    Belknap   v.   Charlton, 

the  court  can  not  properly  consider,  except  26  Or.  41,  34  Pac.  768;  Sealy  v.  California 

on  the  hypothesis  that  it  has  jurisdiction  of  Lumb.  Co.  19  Or.  94,  24  Pac.  197;  Klnkade 

the  cause  and  person,  is  a  general  appear-  v.  Myers,  17  Or.  470,  21  Pac.  667. 

ance  which  waives  all  irregularities  as  to  If  the  record  fails  to  show  that  the  ap- 

the  service  of  the  summons:   Smith  v.  Day,  pearance  was  special,  it  will  be  presumed 

39  Or.  631.  65  Pac.  1066.  to  have  been  general:    Godfrey  v.  Douglas 

A  voluntary  appearance  of  the  defendant  County,  28  Or.  453.  43  Pac.  171. 

by  demurrer  to  the  complaint  has  the  effect  A  person   may  appear  by  attorney,   and 

of  stopping  the  statute  of  limitations  in  his  when  he   is  so  represented  the  court  will 

favor    from    the    date    of    his    demurrer:  presume  that  such  attorney  was  authorized 

Hawkins  v.  Donnerberg.  40  Or.  — ,  66  Pac  to  appear  for  the  party,  but  the  party  may 

908;  Dunn  V.  Portland  St.  Ry.  Co.,  .40  Or.  — »  appear   and    prove    the    contrary,    and,    if 

65  Paa  1062.  proved,    the    appearance    will    not    confer 

The   "voluntary  appearance'*   here   men-  jurisdiction:  •  Graham  v.   Spencer,   14  Fed. 

tloned    is    not   limited    or   defined    by    the  603. 

methods  suggested  in  8  642,  post.     A  vol-  A  general  guardian  has  authority  to  ap- 

untary  appearance  may  be  made  In  other  pear  for  his  ward:    Ankeny  v.  Blackiston, 

ways    than    by    answering,    demurring,    or  7  Or.  408. 

friving    written    notice    of    his    apoearing:  The  appearance  will  have  no  retrospective 

Belknao  v.  Charlton.  26  Or.  46.  34  Pac.  758;  effect  as  a  waiver,   but  will  operate   only 

I.ung  Chung  v.    Northern  Pac.   R.   Co.   19  from  the  time  it  is  made.    Thus.  It  will  not 

Fed.  254.  waive  time  to  plead:    Harker  v.   Fahie,  2 

SPECIALr  APPEARANCE.— A  special  ap-  Or.  89. 


CHAPTER   VI. 

OF  THE  PLEADINGS. 

f  64.    Forms  Abolished  —  Sufficiency  of  Pleadings  —  Rules  of  Code. 

All  the  forms  of  pleading  heretofore  existing  in  actions  at  law  are 
abolished ;  and  hereafter  the  forms  of  pleading  in  courts  of  record,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  determined,  shall  be 
those  prescribed  by  this  code.     [L.  1862;  D.  Cd.  §  62;  H.  C.  §  63.] 

See  8  1    ante. 

FORMS  OP  PLEADING.— Where  the  old  facts   constituting:  the   cause   of  action   in 

forms  contain  the  allegations  necessary  to  ordinary   and   concise   language;    but   they 

support  any  particular  cause  of  action  they  frequently  do  not  comply  with  these  pro- 

may  be  used,   provided  they  comply  with  visions  and  are  therefore  unreliable:  Crane 

the  provisions  of  the  code,  and  state  the  v.  Larsen,  15  Or.  348.  16  Pac.  326. 

9  e5.    What  Shall  Comprise  Pleadings. 

The  only  pleadings  on  the  part  of  the  plaintiff  shall  be, — 

1.  The  complaint; 

2.  The  demurrer;  or, 

3.  The  reply. 

And  on  the  part  of  the  defendant, — 

1.  The  demurrer;  or, 

2.  The  answer.     [L.  1862;  D.  Cd.  §  63;  H.  C.  §  64.] 
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5  66.    Complaint  is  First  Pleading. 

The  first  pleading  on  the  part  of  the  plaintiff  shall  be  the  complaint. 
[L.  1862;  D.  Cd.  §  64;  H.  C.  §  65.] 

8  67.    What  Complaint  Shall  Contain. 

The  complaint  shall  contain, — 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court,  and  the 
names  of  the  parties  to  the  action,  plaintiff  and  defendant; 

2.  A  plain  and  concise  statement  of  the  facts  constituting  the  cause  of 
action,  without  unnecessary  repetition; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If  the  recovery 
of  money  or  damages  be  demanded,  the  amoimt  thereof  shall  be  stated. 
[L.  1862 ;  D.  Cd.  §  65 ;  H.  C.  §  66.] 

STATEMENT     OF     FACTS     IN     COM-  that   he    could    not   have   discovered    their 

PLAINT. — ^AU  the  material  facts  constitut-  falsity  by  the  exercise  of  reasonable  care: 

ing  the  cause  of  action  should  be  alleged:  Rolfes  v.  Russel.  6  Or.  402;  Howell  v.  Man- 

Hayden  v.  Steadman,  3  Or.  660;  Longshore  nin£^.  6  Or.  416;  Specht  v.  Allen,  12  Or.  123, 

Printiner  Co.  v.  Howell,  26  Or.  663.  38  Pac.  6  Pac.   494;   Misner  v.   Knapp,   13   Or.    136, 

647,    46    Am.    St.    Rep.    640;    Woodward    v.  9   Pac.   66.   67   Am.    St.   Rep.    6;   Pearce   v. 

Oreeron  Ry.  &  Nav.  Co.  18  Or.  289,  22  Pac.  Buell,  22  Or.  29,  29  Pac.  78;  Wimer  v.  Smith, 

1076;  Lillienthal  v.  Hotaling  Co.  16  Or.  377,  22  Or.  486,  30  Pac.  416;  Finlayson  v.  Fin- 

16  Pac.  630.  layson,   17  Or.  347,  21  Pac.  67,   11  Am.  St 

As  to  what  are  material  facts,  see  post.  Rep.  836;  Schoellhamer  v.  Rometsch,  26  Or. 

S96.  394,   38   Pac.   344. 

An  omission  of  a  material  fact  will  not  To  maintain,  an  action  on  the  ground  of 
be  cured,  but  a  defective  statement  of  alle-  fraud  it  is  not  sufficient  simply  to  aver 
gation  will  be  waived  by  Joining  issue  upon  fraud,  but  the  facts  and  circumstances  con- 
it:    Davis  V.  Wait.  12  Or.  426.  stituting  the  fraud  must  be  set  forth:  Fahie 

The  ultimate  and  not  the  probative  facts  v.   Pressey,  2  Or.  26;   Leasure  v.  Forquer, 

should  be  pleaded:    Giroux  Amalg.   Co.   v.  27  Or.   338.   41   Pac.   666. 

White.  21  Or.  438,  28  Pac.  390.  NEGLIGENCB.— Facts  constituting  neg- 

The  facts  should  certainly  be  stated  posi-  ligence  must  be  averred:    Heilner  v.  Union 

tively  and  in  traversable  form:    Heatherly  County,   7  Or.  86,  33  Am.  Rep.  703,  and  a 

V.  Hadley,  2  Or.  269.  party  can  not  allege  negligence  in  one  par- 

A  pleading  should  contain  a  concise  state-  ticular  and  recover  for  negligence   in  an- 

ment,    without    unnecessary    repetition,    of  other:     Woodward  v.    Oregon   Ry.   &   Nav. 

the  facts  constituting  the  cause  of  action  Co.  18  Or.  296,  22  Pac.  1076;  Lakin  v.  Oregon 

or  defense,    instead   of   the   evidence   from  Pac.  R.  Co.  16  Or.  220.  16  Pac.  641;  Knahtla 

which  such  facts  may  be  inferred:    Smith  v.  Oregon  S.  L.  Ry.  Co.  21  Or.  136,  27  Pac 

V.  Foster.  6  Or.  44.  91;   Lieuallen   v.    Musgrove,   83   Or.   282,   64 

EXHIBITS    may    be    made   a   part   of   a  Pac.   200. 

pleading  by  marking  it  so  that  it  may  be  In  pleading  negligence  it  is  always  neces- 

identifled,    and    reciting    in    the    pleading  sary  to  allege  that  some  act  was  negligently 

itself  that  such   exhibit  is  so  marked  and  done  or  omitted,  but  It  is  not  necessary  to 

made  a  part  of  it,  aliter.  though  flled  with  set    forth    the    particular   facts    that   show 

the  pleading  and  numbered  as  schedule  1:  the  act  or  omission  to  have  been  negligent: 

Caspary   v.    Portland.    19   Or.    499,    24   Pac.  Cederson  v.  Oregon  Nav.  Co.  38  Or.  362,  62 

1036.  20  Am.  St.  Rep.  842.  Pac.   637. 

ARGUMENTS.     INFERENCES,     AND  OWNERSHIP  OR  TITLE.— In  an  action 

MATTERS  OF  LAW  should  not  be  stated,  for  conversion  it  is  not  necessary  to  allege 

A    legal    conclusion    states    no    facts,    but  ownership    in    direct    terms    provided    that 

merely  matter  of  law;  and  a  defect  in  this  fact   appears    conclusively   from    the   com- 

regard  is  fatal  if  the  objection  is  properly  plaint:     McKay   v.    Musgrove,    16    Or.    164, 

raised  by  the  adverse  party:     Simpson  v.  13  Pac.   770. 

Prather,   6  Or.   86;   Leasure  v.   Forquer.   27  In  actions   on   insurance   contracts   it   is 

Or.   338,    41    Pac.    666;    Longshore   Printing  necessary  that  plaintiff  have  an  insurable 

Co.   V.   Howell.   26  Or.   627.   38  Pac.   647.   46  interest   both   at    the    time   of   making   the 

Am.  St.  Rep.  640;  Larsen  v.  Oregon  Ry.  &  contract  and  at  the  time  of  the  loss:  Chris- 

Nav.  Co.  19  Or.  246.  23  Pac.  974.  man  v.   State  Ins.   Co.   16  Or.  288,   18  Pac. 

CONDITIONS.     AVERMENT    OF    PER-  466;  Hardwlck  v.  State  Ins.  Co.  20  Or.  649, 

FORM ANCE.— Where  a  right  of  action  de-  26  Pac.   840. 

pends    on    the    performance    of    conditions  An  allegation  that  warrants  were  issued 

precedent,     such     performance     must     be  to  R.  is  sufficient  allegation  of  ownership: 

averred:    Puford  v.  New  York  Life  Ins.  Co.  Dorothy  v.  Pierce,  27  Or.  376,  41  Pac.  668; 

6  Or.  334:  Meyers  v.  Pacific  Const.  Co.  >0  to  same  effect,  see  Moss  v.  Cully,  1  Or.  148. 
Or.  608.  27  Pac.  684.  An  allegation  of  a  sale  of  plaintiff's  right. 

FRAUD. — ^If  the  cause  of  action  is  based  title,  and  interest  in  certain  chattels  and 
on  fraudulent  representations  the  following  a  taking  of  possession  by  defendant  is  sur- 
averments  are  necessary:  (1)  That  the  ficient  in  an  action  to  recover  the  purchase 
representations  were  false;  (2)  wherein  the  price  without  alleging  what  interest  plain- 
statements  and  representations  were  false;  tiff  had:  Duzan  v.  Meserve,  24  Or.  523.  34 
(3)  that  the  party  making  them  knew  them  Pac.  648.  Possession  of  a  mining  ditch  is 
to  be  false;  (4)  that  he  made  them  with  sufficient  title  to  maintain  trespass:  Bileu 
intent  to  deceive;  (6)  that  the  party  plead-  v.  Paislev.  18  Or.  63,  21  Pac.  934. 
ing  relied   upon   such   representations;    (6)  CONTRACTS. — ^A  complaint  averring  the 
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delivery  of  merchandise  by  plaintiff  to  de-  CONSIDERATION,     AVERMENT    OF. — 

fendant  under  an  a^eement  that  the  de-  Since  a  sealed   Instrument   Implies  a  con- 

fendant  should  sell  the  same  and  account  slderatlon,  It  Is  probably  not  necessary  to 

for  tlie  proceeds,  less  expenses  and  a  cer-  aver  It  in  an  action  on  such  an  Instrument: 

tain      commission,     but     that     defendants  Paddock  v.  Hume,   6  Or.   82. 

"wrongfully    and    unlawfully   retained   and  A  complaint   in  an  action  on  a  foreign 

converted  to  their  own  use"  an  excess  over  judgment  alleged  that  the  plaintiff  recov- 

tbe    agreed    commission,    declares    upon    a  ered  a  Judgment  against  defendant  in  the 

contract  rather  than  a  tort:    Hutchcroft  v.  superior   court   of   another   state,    no   part 

Herren,  33  Or.  3,  62  Pac.  692;  see  to  same  of  which  has  been  paid;  that  the  same  was 

effect.  Suksdorff  v.  Bigham,  13  Or.  369,  12  in  force  and  effect;  that  on  motion  of  de- 

Pac.   818.  fendant    the    judgment    was    vacated,    an- 

An  allegation  that  a  mortgage  was  exe-  nulled,  and  set  aside  by  such  court,  that  by 

cuted  is  broad  enough  to  include  signing,  writ   of   certiorari    the    entire   proceedings 

sealing,  attesting,  and  acknowledging:  Lau-  were  removed  to  the  supreme  court,  wh^n 

rent  v.  Lannlng,  32  Or.  16,  61  Pac.  80.  the    judgment    against    defendant    and    in 

A  complaint  setting  out  in  full  a  prom-  favor  of  plaintiff  was  rendered,  adjudging 

Issory   note,    averring   the    ownership   and  that  the  order  of  the  superior  court  vacat- 

nonpayment   thereof,   and  that   it  was  se-  ing   the   judgment   be   set   aside   and   that 

cured  by  a  regularly  recorded  mortgage  on  plaintiff  recover  her  costs,    but  failing   to 

certain  described  realty,  sufficiently  states  allege    any    remittitur    from    the    supreme 

a  cause  of  suit  after  trial  in  the  absence  of  court  to  the  superior  court  does  not  state 

a    demurrer,    though   the   mortgage    is    not  a  cause  of  action:    Cougill  v.  Farmers*  Ins. 

set   out   in  haec  verba,   or  its   legal  effect  Co.  26  Or.  361.  35  Pac.  975. 

pleaded:   Washington  Invest.  Assn.  v.  Stan-  As   to   pleading  judgments   of   courts   of 

ley,   38  Or.  326,  63  Pac.  489.  limited  jurisdiction,  see  9  87,  post. 

S  69.    Grotmds  a£  Demurrer  to  Complaint. 

The  defendant  may  demur  to  the  complaint  within  the  time  required  by 
law  to  appear  and  answer,  when  it  appears  upon  the  face  thereof,  either, — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant, 
or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the  same  parties  for- 
the  same  cause;  or, 

4.  That  there  is  a  defect  of  parties  plaintiff  or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly  united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  or, 

7.  That  the  action  has  not  been  commenced  within  the  time  limited 
by  this  code.     [L.  1862 ;  D.  Cd.  §  66 ;  H.  C.  §  67.] 

DEMURRER,    GENERALLY.  —  When    a  more  definite  and  certain:    Neis  v.  Yocum, 

defense   is   set   forth   in   proper  form   con-  9    Saw.    26.     Thus,    when   time   is    not   an 

talnlnfiT    facts    within    itself    sufficient    to  essential  element  of  a  cause  of  action,  a 

constitute  a  defense,  it  can  not  be  got  rid  demurrer   will   not   lie   to  a  complaint   for 

of  by  demurrer:    Torrence  v.  Strong,  4  Or.  want  of  a  date  to  a  material  fact  alleged 

45.      A    demurrer   will    not   lie    to   an    im-  therein,    but    the   remedy    is   a    motion    to 

perfect  description  of  land  in  a  foreclosure  make   more   definite   and   certain:     Conroy 

proceeding    where    the    description    appar-  v.  Oregon  Const.  Co.  10  Saw.  630. 

ently    includes    a    definite    tract    of    land:  Parol   demurrers   are   not   recognized    in 

Ladd  V.   Mason.  10  Or.  313.  this  state:     English   v.   Savage.   6   Or.   518. 

If  the  allegations  by  which  plaintiff  seeks  A  demurrer  can  not  be  stricken  out  on 

to   lay  down   the  rule  for  the   measure  of  motion:    Cohen  v.  Ottenheimer,  13  Or.  220, 

damage  are  insufficient  or  irrelevant,  the  10   Pac.   20. 

defect  can  not  be  reached  by  demurrer  so  Pleading  over  after  demurrer  overruled 
long  as  the  other  parts  of  the  complaint  amounts  to  an  abandonment  of  the  de- 
contain  a  sufficient  statement:  Sunnyside  murrer:  Wells  v.  Applegate,  12  Or.  208,  6 
Land  Co.  v.  Willamette  Bridge  Ry.  Co.  20  Pac.  770;  Richards  v.  Fanning,  6  Or.  356; 
Or.   546,  26  Pac.  836.  Olds  v.  Cary.  13  Or.  362,  10  Pac.  786;  Drake 

A  demurrer  does  not  admit  conclusions  of  v.   Sworts,  24  Or.  201,   33  Pac.  663;  and  & 

law  though  stated  in  the  complaint:    Long-  waiver  of  error  in  overruling  it:    Richards 

shore   Printing  Co.   v.   Howell,   26  Or.   636,  v.   Fanning,   5  Or.   356;   Winter  v.   Norton, 

38   Pac.   547.   46  Am.   St.   Rep.   640;  O'Hara  1   Or.   42;   or,   in  sustaining  it,   where   one 

V.  Parker,  27  Or.  156,  39  Pac.  1004.  pleads    over    by    filing    an    amended    cora- 

Tbe   demurrer   does   not   operate   as   an  plaint    or   answer,    as    the    case    may    be: 

absolute    admission    of    facts,    but    merely  Huffman   v.    McDaniel.    1    Or.    261;    and    it 

operates  to  admit  the  facts  alleged  in  the  ceases  to  be  part  of  the  record:    Wells  v. 

pleading    for    the    purpose    of    determining  Applegate.  12  Or.   208.  6  Pac.  770. 

the  questions  of  law  raised:    Rice  v.  Rice,  When  a  demurrer  is  specifically  directed 

13  Or.   337.   10  Pac.  495.  to  one  cause  of  action  in  a  pleading  and 

Special   demurrers  are  not  allowed,   but  the  other  causes   of  action  therein  stated 

If  allegations  are  open  to  objection  for  un-  are   substantially   the   same,   the  demurrer 

certainty  or  Indeflniteness,  the  remedy  is  will  be  considered  as  if  it  went  to  the 
by  motion,  under  9  86,   to  make  the  same 
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entire  pleading:  Husrhes  v.  Pratt,  87  Or.  of  suit:  Powell  v.  Dasrton,  8.  &  G.  R.  R. 
48.   60  Pac.   707.  Co.  13  Or.  449.  11  Pac.  222. 

OBJECTIONS  NOT  TAKEN  BY  DB-  A  statement  in  a  demurrer  to  a  com- 
MURRER  OR  ANSWER  ARE  WAIVED,  plaint  that  one  cause  of  action  is  founded 
excepting  only  the  objection  to  the  juris-  on  contract  and  the  other  on  tort  does 
diction  of  the  court  and  that  the  complaint  not  necessarily  preclude  the  defendant  from 
does  not  state  a  cause  of  action:  See  post,  insisting:  that  it  is  well  taken  because  both 
9  72.  are  on  tort:    Smith  v.  Day.  89  Or.  581.   66 

DEMURRER    TO    ANSWER:      See    1 78.    Pac.    1065. 
post.  When  the   misjoinder  appears  from  the 

OBJECTIONS  MUST  BE  DISTINCTLY  complaint  it  should  be  taken  advantage 
SPECIFIED:     See  fi  69,   post.  of  by  demurrer,  but  if  it  does  not  appear 

ANOTHER  ACTION  PENDING.— It  is  until  judgment.  It  may  be  corrected  by  writ 
held  in  some  cases  that  the  first  suit  must  of  error:  Hayden  v.  Pearce.  88  Or.  92.  62 
be    still    pending   when    the    plea    is    filed.    Pac.  1049. 

and  that  if  it  be  dismissed  before  the  plea  When  an  action  in  tort  and  on  contract 
is  filed  the  second  will  not  abate.  This  Is  are  united  in  one  complaint,  it  is  demur- 
the  rule  in  Oregon:  Hopwood  v.  Patterson,  rable:  Corbett  v.  Wrenn.  25  Or.  811.  86 
2  Or.  50.  Pac.  658. 

DEFECT  OF  PARTIES.— The  demurrer  If  the  demurrer  is  sustained,  the  plaintiff 
for  this  cause  will  lie  when  from  the  face  must  file  an  amended  complaint:  Cohen  v. 
of  the  complaint  it  appears  that  other  par-  Ottenheimer.  13  Or.  220.  10  Pac.  20. 
ties  are  necessary  to  a  complete  determina-  FACTS  NOT  SUFFICIENT  TO  CONSTI- 
tlon  of  the  controversy:  Cohen  v.  Otten-  TUTE  CAUSE  OF  ACTION. — Demurrer  is 
heimer.  13  Or.  220.  10  Pac.  20.  If  the  the  proper  mode  of  raising  the  objection 
objection  is  not  taken  by  either  demurrer  that  a  cause  of  action  is  not  stated,  and 
or  answer  it  is  waived:  See  {71,  post;  a  motion  to  strike  out  is  not  proper:  The 
Osburn  v.  Logus.  28  Or.  307,  42  Pac.  997.  Victorian,  24  Or.  137,  32  Pac.  1040. 

The  demurrer  should  specify  in  what  the  A  complaint  in  a  suit  brought  to  establish 
misjoinder  or  defects  consists,  and  it  is  plaintiff's  right  to  an  undivided  one  third 
insulflcient  if  it  merely  follows  the  words  of  certain  real  property,  does  not  state 
of  the  statute:  State  v.  Metschan,  82  Or.  facts  sufficient  to  constitute  a  cause  of 
382,   46  Pac.   791.  suit,  which  merely  alleges  plalntifP's  right 

In  White  v.  Delschneider,  1  Or.  264.  It  was  to  such  undivided  One  third  and  "that  de- 
held  that  a  demurrer  would  lie  for  mis-  fendant  Is  in  possession  of  the  whole  of  said 
joinder  of  parties  defendant.  property  and  claims  some  Interest  In  the 

Cotenants  can  not  join  as  plaintiffs  in  same  as  owner  thereof":  Weiss  v.  Bethel, 
an   action    of   ejectment:     MInter   v.    Dur-    8  Or.  523. 

ham,  13  Or.  481,  11  Pac.  231.  Much,  how-  In  an  action  upon  an  undertaking  In  a 
ever,  in  the  matter  of  joinder  of  parties  suit  to  obtain  an  injunction,  a  complaint 
must  be  left  to  the  sound  discretion  of  that  alleges  that  upon  the  hearing  of  the 
the  court:  Benson  v.  Keller.  87  Or.  120.  injunction  suit,  the  Injunction  was  dls- 
60  Pac.  918.  solved,  but  falls  to  allege  that  the  Injunc- 

MTSJOINDER  OF  CAUSES  OF  ACTION,  tlon  was  wrongful  or  without  sufficient 
— See.  as  to  what  causes  of  action  may  cause.  Is  demurrable:  Olds  v.  Cary,  13  Or. 
or  may  not  be  joined,  S  94,  post.     That  the    365.   10  Pac.   786. 

defect  of  misjoinder  of  causes  of  action  Is  After  the  overruling  of  a  demurrer  on 
waived  unless  taken  advantage  of  by  de-  the  ground  that  the  complaint  did  not  state 
murrer  is  the  general  rule:  Corbett  v.  facts  sufficient,  the  plaintiff  can  not  thea 
Wrenn.   25  Or.   311,   35   Pac.    658.  raise    objections    that    amount    to   dilatory 

A  comnlaint  by  a  large  number  of  plain-  pleas  except  the  jurisdiction  of  the  court: 
tiffs  having  independent  claims  against  the  Marx  v.  Jorgenson.  17  Or.  397.  21  Pac.  310. 
defendant  secured  by  a  common  mortgage  STATUTE  OF  LIMITATIONS. — To  sufc- 
in  favor  of  the  plaintiff's  trustee  and  which  tain  the  demurrer  for  this  cause  the  fact 
complaint  in  addition  to  the  allegations  that  the  action  was  not  commenced  within 
showing  the  liability  of  the  plaintiff's  sev-  the  proper  time  must  appear  from  the  face 
erally.  charged  that  one  of  the  defendants,  of  the  complaint:  Weiss  v.  Bethel,  8  Or. 
who  was  attorney  for  said  trustee,  made  527:  Smith  v.  Day.  89  Or.  531,  66  Pac.  1066. 
fraudulent  representations  to  the  plaintiffn  If  It  appears  upon  the  face  of  the  com- 
concemlng  the  solvency  of  their  claims  and  plaint  and  is  not  taken  advantage  of  by 
other  material  facts  of  which  they  were  demurrer  It  Is  waived:  Spaur  v.  McBee, 
ignorant  and  that  they  were  thereby,   "by    19  Or.  78.  23  Pac.  818. 

reason  of  their  relation  of  trust  and  con-  In  an  action  for  personal  Injuries,  a  com- 
fldence  In  said  attornev  and  relying  upon  plaint  alleging  that  the  injury  occurred  "on 
him,"  induced  severally  to  assign  their  or  about"  a  certain  day  is  not  demurrable 
claims  to  him  for  much  less  than  their  under  subd.  7,  for  it  does  not  show  on  Its 
value  and  praving  to  have  the  assignments  face  whether  or  not  the  action  Is  barred, 
set  aside  and  for  other  relief,  does  not  but  the  objection  must  be  taken.  If  at  all, 
show  such  a  wrong  to  the  plaintiffs  jointly  by  answer,  or  perhaps  by  motion  to  make 
or  as  a  class  as  will  protect  the  complaint  certain  in  this  respect:  Conroy  v.  Oregon 
against  a  demurrer  for  misjoinder  of  causes    Const.  Co.  10  Saw.  630,  23  Fed.  78. 

§  69.    Demurrer  Must  Distinctly  Specify  Grounds  of  Objection. 

The  demurrer  shall  distinctly  specify  the  grounds  of  objection  to  the 
complaint;  unless  it  does  so,  it  may  be  disregarded.  It  may  be  taken  to 
the  whole  complaint,  or  to  any  of  the  alleged  causes  of  action  stated  therein. 
[L.  1862;  D.  Cd.  §  67;  H.  C.  §  68.] 

DEMURRKR    TO    SPECIFY    OftOUNDS  complaint  because  It  does  not  state  a  cause 

OF  OBJECTION. — If  the  demurrer  omits  to  of  action,   the   demurrer  will  be  overruled 

distinctly  specify  the  objections  to  the  com-  If  any  cause  of  action  can  be  found:  Waggy 

plaint.   It   may  be  disregarded  and  treated  v.  Scott,  29  Or.  386,  46  Pac.  774;  Barbre  v. 

as  a  nullity:    Marx  v.  Jorgenson.  17  Or.  395.  Goodale,  28  Or.  466,  43  Pac.  378;  Simpson  v. 

21  Pac.  310;   State  ex  rel.   v.  Metschan,  32  Prather,  5  Or.  86;  Ketchum  v.  State,  2  Or. 

Or.  382,  46  Pac.  791.  103. 

Where  the  demurrer  Is  taken  to  the  whole 
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f  70.    Proceedings  When  Complaint  is  Amended. 

If  the  complaint  be  amended,  a  copy  thereof  shall  be  served  on  the 
defendant  or  his  attorney,  and  the  defendant  shall  answer  the  same  within 
such  time  as  may  be  prescribed  by  the  court;  and  if  he  omit  to  do  so,  the 
plaintiff  may  proceed  to  obtain  judgment  as  in  other  cases  of  failure  to 
answer.     [L.  1862;  D.  Cd.  §  68;  D.  iS;  L.  §  68;  H.  C.  §  69.] 

See   1 200,    post,   for  entry   of  jud^rment  united   therein,    the   complaint   is   thereby 

after    demurrer   sustained   and    refusal   to  completely    overthrown,    and    the    plalntift 

plead  further.  can  proceed  only  by  tiling  an  amended  com- 

When  a  demurrer  to  a  complaint  is  sus-  plaint  containing^  the  cause  of  action  which 

tained,     upon     the     ground     that     several  he  elects  to  pursue:   Cohen  v.  Ottenhelmer, 

causes    of    action    have    been    improperly  18  Or.  229,  10  Pac.  20. 

S  71.    Objection  Taken  by  Answer/  When. 

When  any  of  the  matters  enumerated  in  section  68  do  not  appear  upon 
the  face  of  the  complaint,  the  objection  may  be  taken  by  answer.  [L.  1862 ; 
D.  Cd.  §69;H.  C.  §  70.] 

S  7S.    When  Objection  Waiyed. 

If  no  objection  be  taken,  either  by  demurrer  or  answer,  the  defendant 
shall  be  deemed  to  have  waived  the  same,  excepting  only  the  objection  to  the 
jurisdiction  of  the  court  and  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  [L.  1862 ;  D.  Cd.  §  70 ; 
H.  C.  §  71.] 

If  an  objection  can  not  be  taken  by  de-  The  following  objections  are  waived  by 

murrer   it  should  be  taken   by  answer  or  failure  to  demur  or  take  advanta^re  of  the 

elae  it  will  be  waived:    Osbom  v.   Logus,  objection  by  answer:    That  the  action  has 

28  Or.  307,  42  Pac.  997.    Any  of  the  objeo-  not  been  commenced  within  the  time  Um- 

tlons  specified  in  8  68,  ante,  which  appear  Ited:    Goodwin  v.  Morris,  9  Or.  324;  Davis 

in  the  face  of  the  complaint,  if  not  taken  v.  Davis,  20  Or.  84,  25  Pac.  140.    Falure  to 

advanta^re  of  by  demurrer  can  not  be  by  subscribe  and  verify  a  complaint:    State  v. 

answer:     Spaur   v.    McBee,    19    Or.    78,    23  Chadwick,   10  Or.   427.     A  defective  state- 

PsLC  818.  ment  of  a  good  cause  of  action:    Hyland 

WAIVER  OP  OBJECTION  BY  FAILURE  v.   Hyland,   19   Or.   61,   23   Pac.   811;   Baker 

TO  DEafUR  0^  ANSWER.— The  objection  City  v.   Murphy,   30  Or.   418,   42   Pac.    133; 

that  a  complaint  does   not  state  a  cause  Chan  Sing  v.  Portland,  37  Or.  71,  60  Pac. 

of  action  is  not  waived  by  failure  to  demur  718;  Durkee  v.  Carr,  38  Or.  198,  63  Pac.  117. 

or  answer:   Bowen  v.  Emmerson,  3  Or.  462;  When  a  complaint  contains  several  counts, 

Eivarts  v.  Stegrer,  6  Or.  147;  Mack  v.  Salem,  where  the  first  contains  allegations  neces- 

6   Or.   276;   nor   is   the  objection   that   the  sary  to  all,  the  omission  of  such  necessary 

court  has  no  Jurisdiction:    King  v.   Boyd,  allegations  from  other  counts  than  the  first: 

4    Or.    326;    and    these   objections   may   be  Eaton  v.  Oregon  Ry.  &  Nav.  Co.  19  Or.  392, 

urged   for  the  first  time   in  the  appellate  24  Pac.  416.    Any  ruling  of  the  court  with 

court:     Evarts   v.    Steger,   6   Or.   147;    Ball  reference  to  the  form  or  the  pleading:   An- 

V.    Doud,   26   Or.   23,  37   Pac.   70;   Shmlt  v.  derson  v.  Northern  Pac.  Lumb.  Co.  21  Or. 

Day,    27    Or.    116.    39   Pac.    870;    Willlts   v.  282.  28  Pac.  5.    Defect  of  parties:   Bellinger 

Walter,  32  Or.  413.  62  Pac.  24;  Hargett  v.  v.  Thompson,  26  Or.  346,  37  Pac.  714;  Os- 

Beardsley,  33  Or.  303.  64  Pac.  202;  even  if  bom    v.    Logus,    28   Or.    307,    42    Pac.    997. 

not  specified  in  the  notice  of  appeal:   Carver  Where  a  contract  pleaded  does   not  show 

v.   Jackson  County,  22  Or.  63,  29  Pac.  77;  on  the  face  of  the  complaint  that  condi- 

Wyatt  V.  Henderson,  31  Or.  62,  48  Pac.  790.  tlons  have  not  been  performed  by  plaintiff 

Any  of  the  defects  specified  in  9  68.  ante,  and  defendant  does  not  raise  the  objection 

with   the  exception  of   the  Jurisdiction  of  by   answer:     Chamberlain    v.    Hlbbard,    26 

the  court  and  that  the  complaint  does  not  Or.  432.  88  Pac.  437.     Failure  of  a  reply  to 

contain    facts    sufllclent    to    constitute    a  contain  appropriate  allegations  upon  which 

cause  of  action,  if  apparent  on  the  face  of  evidence  to  surcharge  and  falsify  a  settle- 

the  plc^ading,  must  be  taken  by  demurrer,  ment  could  be  admitted:    Miller  v.  Hlrsch- 

otherwise  by  answer,  or  are  waived:    Spaur  berg.  27  Or.  543,  40  Pac.  606.    That  an  action 

V.  McBee.  19  Or.  78,  23  Pac.  818;  Wilson  v.  is  prematurely  brought:    Flore  v.  Ladd,  29 

Wilson,  26  Or.  261,  88  Pac.  186;  same  case.  Or.  631,  46  Pac.  144. 
26  Or.   318.  38  Pac.   189;   Cooper  v.   Thom- 
ason,  80  Or.  176,  45  Pac.  295. 

i  7S.  '  What  Answer  Shall  Contain. 

The  answer  of  the  defendant  shall  contain, — 
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1.  A  specific  denial  of  each  material  allegation  of  the  complaint  contro- 
verted by  the  defendant,  or  of  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief; 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counter- 
claim, in  ordinary  and  concise  language  without  repetition.  [L.  .1862; 
D.  Cd.  §  71 ;  H.  C.  §  72.] 

DENIALS. — The    general    denial    is    not  leges  that  he  has  no  knowledge  or  informa- 

recognized  in  this  state,  for  by  the  words  tion    sufficient    to    form    a    belief    as     to 

of    the    statute    every    material   allegation  whether."  etc.,  without  any  form  of  denial 

intended  to  be  controverted  must  be  spe-  is  insufDcient:   Law  Trust  Soc.   v.   Hogue, 

clflcally  denied:    Coos  Bay  R.  Co.  v.  Siglin,  97  Or.   669,  62  Pac.  380,  63  Pac.   690. 

26  Or.  390,  38  Pac.  192.  In  an  action  for  money  had  and  received 

Under   an   answer   which   merely   denies  the  complaint  alleges  that  "at  various  times 

the  allegations  of  a  complaint  the  defendant  plaintiff   advanced   and    paid     to    defend - 

can  only  put  in  evidence  such  facts  as  go  to  ants    *    •    *    divers  sums  of  money,  to  be 

disprove  the  plaintiff's  cause,  and  if  he  in-  used  and  invested  by  them  in  the  purchase 

tends  to  rest  his  case  upon  any  fact  which  and  sale  of  grain  or  pork;       •    «    «    that 

does  not  directly  tend  to  plaintilTs  cause  defendants    did    not    purchase    *    *    *    or 

he  must  plead  it  as  new  matter:    Butchel  v.  otherwise  use  or  invest  said  sums  for  or  on 

Evans,  21  Or.  311,  28  Pac.  67;  Coos  Bay  R.  account  of  plaintiff."     The  answer  denied 

Co.  V.  Slglin,  supra.  that  "at  various    *    *    *    or  other  times  or 

A  denial  in  the  words  of  the  complaint  is  ever    •    •    •    plaintiff  advanced  or  paid  to 

very  often,  and  it  may  be  even  said  gener-  defendants,    ^    *    *    or    either    of    them* 

ally  bad:    Moser  v.  Jenkins,  6  Or.  447;  for  divers  or  any  sums  of  money,     •    •     •     to 

it  usually  raises  a  "negative  pregnant"  with  be  used  or  invested  by  defendants,  or  either 

an   admission   that   the  alleged   facts   may  of  them,  in  the  purchase  and  sale  of  pork 

have  transpired  on  some  other  day  or  under  or  grain  for  said  plaintiff,   or  on  his   ac- 

different      circumstances.       Where     in     an  count,     *    *    *    'or     any     sum     or     sums 

action  for  the  recovery  of  damages  the  de-  whatever,'  and  deny  that  during  said  period, 

fendant  pleads  accord  and  satisfaction,  the  or    at    any    other    time,    defendants,     for 

replication  denying  that  "in  consideration  or  on  account  of  plaintiff,  did  not  use  and 

of  the  payment  of  $76  or  any  other  sum  and  invest  any  or  all  sums  of  money  received 

the  surgeon's  fee,  the  plaintiff  accepted  the  by  them  for  or  on  account  of  plaintiff,  in 

same  In  full  satisfaction  and  discharge  of  accordance  with  the  directions  and  instruc- 

the  damages"  is  a  sufficient  denial  of  the  tions  of  plaintiff  with  reference  to  the  use 

settlement  but  an  admission   of   the  pay-  and  investment  thereof."    Held,  that  though 

ment:    O'Riley  v.  Wilson,   4  Or.   97.     So  a  the  answer  did  not  specifically  deny   that 

denial  that  property  sued  for  is  of  a  cer-  defendants  did  not  purchase  or  sell  grain  or 

tain  value  alleged  in  the  complaint  Is  an  pork  for  plaintiff,  and  was  evasive  on  that 

admission    of   any     less     value:    Scovill   v.  point,  it  did  deny  the  receipt  of  "any  sum 

Barney,  4  Or.  288.     So  it  is  held  that  no  is-  or  sums  whatever,"  which  put  plaintiff  to 

sues  are  raised  by  denials   in  conjunctive  the  proof,  not  only  of  the  payment  of  the 

from:  Moser  v.  Jenkins,  6  Or.  447.  There-  money,  but  of  the  purpose  for  which  it  was 

fore  if  facts  stated  in  the  complaint  in  con-  paid:  Hammer  v.   Downing,   39  Or.   604,   64 

junctive    form    are    desired    to    be    contro-  Pac.   661. 

verted   they  must  be  denied  disjunctively:  This  form  of  denial  is  peculiarly  proper 

Scovill  V.  Barney.  4  Or.  289;  Miller  v.  Tobin,  where  one  has  no  information  on  which  to 

9  Saw.  408,  18  Fed.  614.  form   a   belief  and   must   make   a   verified 

A  denial  in  the  alternative  is  never  al-  answer  as  required  in  this  ^tate.    If  a  party 

lowed:    Ladd  v.  Ramsby,  10  Or.  207.  has   no  knowledge   of   the   matters  alleged 

A  denial  of  promise  to  pay  but  admitting  in  the  complaint,  he  is  not  bound  to  inform 

performance  of  work  raises  no  issue,  for  a  himself  on  them  before  answering;  he  may 

promise   to  pay   is   implied  from   the   per-  deny  on  information  and  belief:  Oregonian 

formance  of  work  for  a  person  at  his  re-  Ry.  Co.  v.  Oregon  Ry.  &  Nav.  Co.  10  Saw. 

quest:  Lung  Louis  v.  Brown,  7  Or.  326.  464. 

The  allegation  that  defendant  "made,  ex-  WHAT    MAY    BE    DENIED.— Denials 

ecuted.  and  delivered"  a  note  Is  not  put  in  must  be  of  material  allegations  only:  Foren 

issue  by  an  answer  denying  that  he  deliv-  v.  Dealey,  4  Or.  92. 

ered   It:    Cogswell  v.  Hayden,  6  Or.   23.  All    matters    inserted    in    the    complaint 

A   denial   qualified   with   an    "except   as  which  are  merely  evidence  con3titute  im- 

hereinafter  stated"  is  of  no  effect  as  each  material    averments,    and    the    defendants 

denial  or  defense  must  be  sufficient  in   itself:  need   not  answer  them.     If  they  do.   boUi 

Drexler  v.  Smith.  30  Fed.  765.     See  Daven-  the  complaint  and  answer,  so  far  as  they 

port  V.  Dose.  40  Or.  — ,  67  Pac.  112.  relate  thereto,   must  be  disregarded  when 

A  denial  of  "any  knowledge  or  informa-  the  sufficiency  of  the  pleadings  and  issues 

tion   sufficient  to  form  a  belief  as   to  the  are  brought  in  question:  White  v.  Allen,  3 

facts  alleged"  Is  the  proper  form  by  which  Or.  103. 

to  make  a  denial  on  this  ground:  Wilson  v.  MATERIAL  ALLEGATIONS  not  denied 
Allen.  11  Or.  166.  2  Pac.  91;  Colbum  v.  Bar-  are  deemed  true:  See.  post,  9  96. 
rett.  21  Or.  28.  26  Pac.  1008.  The  following  FRIVOLOUS  ANSWERS:  See  9  76,  post, 
have  been  held  sufficient  as  amounting  to  NEW  MATTEIR. — ^The  object  of  the  an- 
the  same  thing:  "defendant  for  answer,  swer  is  to  inform  the  court  and  the  opposite 
etc.,  says  that  he  has  no  knowledge  or  in-  party  of  the  facts  relied  upon  as  a  de- 
formation sufficient  to  form  a  belief  as  to  fense,  so  that  the  other  party  may  be  pre- 
whether."  etc.:  Robbins  v.  Baker.  2  Or.  pared  to  meet  them  if  he  can.  In  order, 
62:  "But  whether  the  defendant  was — at  therefore,  to  introduce  evidence  of  any 
the  time — a  nonresident  of  the  state  of  fact  he  must  have  the  allegations  of  his 
Oregon,  plaintiff  has  no  knowledge  or  infer-  answer  sufficiently  broad:  Troy  Laundry 
mation  thereof  sufficient  to  form  a  belief,  Co.  v.  Henry,  23  Or.  237,  31  Pac:  484; 
and  therefore  denies  such  allegation":  Heidenrelch  v.  Aetna  Ins.  Co.  26  Or.  78, 
Sherman  v.  Osborne.  8  Or.  66;  but  the  mere  37  Pac.  64:  Coos  Bay  R.  Co.  v.  Sig- 
afflrmative   averment   that   "defendant   al-  lin,  26  Or.  892,  88  Pac.  192,  and  a  defendant 
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can    not  grlve  evidence  of  any  new  matter  Illegality  of  consideration  must  be  spe- 

not  set  up  In  his  answer:  Jameson  v.  Cald-  daily  pleaded:  Jameson  v.  Caldwell,  23  Or. 

well,    23   Or.    144,    31    Pac.    279;    Buchtel    v.  144,  31  Pac.  279;  Buchtel  v.  Evans,  21  Or. 

Ev&na,  21  Or.  315,  28  Pac.  67.  315,  28  Pac.  67. 

The   defense  of  action  pending  must  be  A  defense  of  Justification  In  tort  must  be 

especially  pleaded:  Wythe  v.  City  of  Salem,  specially    pleaded,    it    belner    in    confession 

4    Sa-w.  88.     As  to  when  and  how  this  de-  and  avoidance:  Konlgsbererer  v.  Harvey,  12 

fcnse  may  be  set  up,  see  this  head,  under  Or.   286,   7   Pac.   114;   as  in  cases  of  mall- 

i  6S.  clous    prosecution:    Gee   v.    Culver,    12    Or. 

So   payment  must  be  especially  pleaded:  228,    6    Pac.    775;    or   assault   and    battery: 

Clarke   v.   Wick,   26   Or.    446,    36   Pac.    165;  Konigsbererer  v.  Harvey,  12  Or.  286,  7  Pac. 

Ben  tela  A^lc.  Works  v.  CreUrhton,  21  Or.  114. 

495.   28  Pac.  775;  Farmers'  Bank  v.  Hunter,  NEGLIGENCE. — Where  one  sues  for  neg- 

35  Or.  193,  57  Pac.  424.  ll^Tence,   the  rule  as  to  whether  defendant 

F^cts   constltutiner  an  estoppel   must  be  must  set  up  contributory  negligrence  €is  new 

pleaded:   Rush  v.    Ottenhelmer,   6  Or.   231,  matter  has  been  variously  decided.    In  Ore> 

25   Am.  Rep.  513;  Remillard  v.   Prescott,  8  gron  the  early  cases  held  that  contributory 

Or.    38;   Bruce  v.   Phoenix  Ins.   Co.   24   Or.  negligence  must  be  negatived  by  the  plaln- 

486.  34  Pac  16;  Bays  v.  Trulson,  25  Or.  109,  tiff  In  his  complaint:  Kahn  v.  Love,  3  Or. 

35  Fa.c.  245.  206;   but  this  principle  has  been  overruled 

In  pleading  a  former  adjudication  In  bar,  and  It  is  now  held  that  contributory  negll- 

facts  showing  what  was  determined  In  the  gence  Is  a  defense  to  be  set  up  specially  In 

former  suit  must  be  stated:     Heatherly  v.  the  answer:  Johnston  v.  Oregon  S.  L.  Ry. 

Sadley.  2  Or.  269;  Wythe  v.  City  of  Salem,  Co.  23  Or.  100.  31  Pac.  283;  Grant  v.  Baker, 

4  Saw.  88.  12  Or.  329,  7  Pac.  318. 

In  an  action  for  money  had  and  received  PARTIAL    DEFENSES. — ^A    partial    de- 

to   recover  money  placed  with  defendants  fense  may  be  set  up,  but  it  must  be  pleaded 

to  Invest  in  grain,  a  defense  of  accounting  as  such:  Webb  v.  Nlckerson,  11  Or.  382,  4 

and   settlement  is  not  invalid  because  had  T^c.  1126;  Case  T.  M.  Co.  v.  Campbell,  14 

prior  to  the  assignment  of  the  right  of  ao-  Or.  469,  13  Pac.  324;  and  it  should  be  pleaded 

tion    to  plaintiff,   and  he  had   not  at  that  as  a  separate  and  distinct  defense:  United 

time  elected  to  waive  the  contract  and  sue  States  v.  Ordway.  30  Fed.  32. 

tn   tlie  manner  adopted  since.     If  the  ac-  SUPPLEMENTAL  ANSWERS. — See  post, 

counting  was  valid  as  against  an  action  on  1 108. 

the  contract  it  was  valid  as  against  an  ac-  JOINDEiR  OF  DEFENSES. — See  the  next 

tlon  for  money  had  and  received:  Hammer  section. 

V.  Downing,  39  Or.  504,  64  Pac.  651.  PLEA  IN  ABATEMENT.— An  answer  in 

If   the  defect  does  not  appear  upon  the  the  nature  of  a  plea  In  abatement  should 

face   of  the  complaint,  the  defense  of  the  be  pleaded  separately  and  disposed  of  be- 

statute  of  limitations  must  be  set  up  as  new  fore  an  answer  to  the  merits  Is  considered: 

matter:    Steamer    Senorlta    v.    Simonds,    1  Hopwood  v.  Patterson,  2  Or.  50;  Oregon  & 

Or.  274.  C.  R.  Co.  v.  Scoggin,  3  Or.  162. 

Private  statutes  must  be  specially  pleaded: 
See  8  89,  post. 

f  74.    Counterclaim  —  Defenses  Must  be  Separately  Stated. 

The  counterclaim  mentioned  in  section  73  must  be  one  existing  in 
favor  of  a  defendant,  and  against  a  plaintiff,  between  whom  a  several  judg- 
ment might  be  had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action: — 

1.  A  cause  of  action  arising  out  of  the  contract,  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff ^s  claim; 

2.  In  an  action  arising  on  contract,  any  other  cause  of  action  arising 
also  on  contract,  and  existing  at  the  commencement  of  the  action. 

The  defendant  may  set  forth  by  answer  as  many  defenses  and  coimter- 
claims  as  he  may  have.  They  shall  each  be  separately  stated,  and  refer  to 
the  causes  of  action  which  they  are  intended  to  answer  in  such  manner  that 
they  may  be  intelligibly  distinguished.     [L.  1862;  D.  Cd.  §  72;  H.  C.  §  73.] 

As  to  counterclaim  In  suits  In  equity,  see  tion  could  have  been  maintained  upon  the 

I  402.  post.  counterclaim  against  the  plaintiff:  Burrage 

COUNTERCLAIM.    GENERALLY.— Stat-  v.  Bonanza,  etc.  Mln.  Co.  12  Or.  169,  6  Pac. 

utes  aUowlng  counterclaims  should  be  con-  766. 

strued  liberally,  to  the  end  that  controver-  The  counterclaim  to   be  sustained   must 

sles  may  be  adjusted  In  a  single  action  In  be   one   existing   in   favor   of  a   defendant 

the  cases  specified  In  the  statute:  Wait  v.  and  against  a  plaintiff,    between   whom   a 

TVIieeler  A  W.  Mfg.  Co.  23  Or.  302,  81  Pac.  several    Judgment    might    be    had    In    the 

Ml.  action:  Coleman  v.  Elmore,  31   Fed.  392. 

A  motion  for  a  nonsuit  for  Insufficiency  A  cause  of  action  arising  on  a  liability 

of  evidence  does  not  amount  to  an  admls-  promise    or   undertaking   of   a   partnership 

sion  by  defendant  that  a  counterclaim  set  is  a  Joint  one  only.    As  a  rule  in  an  action 

up  by  him  is  without  merit:  Davenport  v.  against  the  firm  a  counterclaim  can  not  be 

I>oee.  40  Or.  — ,  67  Pac.  112.  set  up  by  one  of  the  members  on  an  obli- 

The  general  test  as  to  the  admission  of  a  gation  due  him  in  his  own  favor,  nor  can 

counterclaim   is,   whether  at   the  time  the  the   debt    of    one    of    the    Arm    be   set   up 

action  was  commenced  by  plaintiff  an  ac-  against  an  Indebtedness  to  the  firm:  Cole- 
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man  v.  Elmore,  31  Fed.  392;  McDonald  v. 
Mackenzie,  24  Or.  675,  14  Pac.  868;  even 
though  such  partner  consent:  McDonald 
V.  Mackenzie,  supra.  But  it  may  be  if  all 
the  partners  know  of  and  have  agreed 
thereto:  McDonald  v.  Mackenzie,  supra. 

A  defendant  can  not  set-off  against  the 
Judgment  against  her  and  her  codefendant 
a  Judgment  that  she  alleged  to  have  re- 
ceived in  a  former  action  against  the  plain- 
tiff and  another  who  was  not  a  party  to  the 
last  action:  Richmond  v.  Bloch,  88  Or.  317, 
60  Pac.  388. 

To  be  taken  advantage  of,  a  counterclaim 
must  be  pleaded:  Farmers'  Bank  v.  Hunter, 
36  Or.  193,  67  Pac.  424. 

A  counterclaim  can  not  arise  out  of  a 
mere  trespass  committed  by  a  defendant 
in  wrongfully  taking  and  carrying  away 
the  property  of  the  plaintiff:  Loewenberg 
v.  Rosenthal,  18  Or.  183,  22  Pac.  601.  Nor 
can  one  trespass  be  set-off  against  another: 
Miser  v.  O'Shea.  37  Or.  235.  62  Pac.  491. 

CAUSE  ARISING  OUT  OF  TRANSAC- 
TION SET  FORTH  IN  COMPLAINT.— The 
transaction  here  meant  is  some  business 
affair  whereby  mutual  and  reciprocal  obli- 
gations are  created.  Such  an  obligation 
can  not  arise  in  a  mere  trespass  in  taking 
and  carrying  away  wood:  Loewenberg  v. 
Rosenthal,  18  Or.  183,  22  Pac.  601. 

One  trespass  can  not  be  offset  against 
another  though  it  is  consequent  upon  it: 
Miser  v.  O'Shea,  37  Or.  231.  62  Pac.  491. 

A  counterclaim  is  allowed  only  when  the 
subject  thereof  arises  out  of  and  is  legally 
connected  with  the  contract  or  transaction 
which  is  the  subject  of  the  original  com- 
plaint. Hence,  in  an.  action  on  a  note 
given  to  a  company  by  an  agent  in  payment 
for  certain  sewing  machines,  there  can 
not  be  a  counterclaim  for  damages  for 
breach  of  an  agreement  by  the  company 
to  furnish  the  agent  a  reliable  man  to  as- 
sist in  selling  the  machines  in  payment  for 
which  the  note  was  given,  where  it  does 
not  appear  that  the  execution  of  the  note 
and  agreement  were  simultaneous,  or  in 
any  way  connected:  Wait  v.  Wheeler  & 
W.  Mfg.  Co.  23  Or.  300,  31  Pac.  661. 

Fraud  or  failure  of  warranty  in  sale  of 
goods  may  be  set  up  as  counterclaim  in  an 
action  on  note  for  purchase  price,  provided 
the  note  has  not  been  transferrea  before 
maturity  to  an  Innocent  purchaser:  Schelf- 
felln  V.  Weatherred,  19  Or.  176.  23  Pac.  898; 
So  in  suit  on  note  and  mortgage  for  pur- 
chase price  of  real  property:  Foss  v.  New- 
bury. 20  Or.  264,  25  Pac.  669.  See  to  same 
effect,  Gove  v.  Milling  Co.  16  Or.  100,  17 
Pac.    740. 

Partial  failure  of  consideration  may  be 
counterclaimed  in  action  on  bill  of  exchange 
and  defendant  may  recoup  his  damages 
though  they  be  unliquidated:  Davis  v. 
Wait.  12  Or.  428.   8  Pac.  356. 

An  unliquidated  demand,  however,  triable 
before  a  Jury  and  bearing  no  relation  to  the 
subject  of  the  suit  can  not  be  used  as  a  set- 
off to  a  suit  in  equity:  Burraare  v.  Bonanza, 
etc.  Mln.  Co.  12  Or.  169.  6  Pac.  766. 

A  counterclaim  for  unliquidated  damages 
in  an  action  on  a  note  does  not  cut  off  the 
running  of  Interest  on  the  note  from  the 
time  the  claim  accrued  but  only  from  the 
verdict,  except  where  the  damages  are  pre- 
viously liquidated  by  the  confession  or  de- 
fault of  plaintiff:  Smith  v.  Turner,  33  Or. 
381.  54  Pac.  166. 

In  an  action  upon  a  contract  for  money 
expended  by  a  tenant  in  repairs  the  owner 
of  the  building  may  set  up  by  way  of  coun- 
terclaim his  damages  by  reason  of  the  burn- 
ing of  the  building  through  the  carelessness 
of  the  tenant,  as  they  arise  out  of  the  same 
contract  or  transaction:  Z1«?ler  v.  Mc- 
Clellan,  16  Or.  499.  16  Pac.  179. 

Damages  to  defendant  by  reason  of  fail- 
ure of  plaintiff  to  perform  his  part  of  a 
contract  may  be  recouped  in  an  action  on 
the   contract:    Farmers'    Bank    v.    Hunter, 


36  Or.  191,  67  Pac.  424;  Farmers'  Bank  v. 
Wooden,  38  Or.  308,  61  Pac.  837. 

The  defense  of  fraud  in  the  Inception  of 
a  lease  is  not  available  as  a  counterclaim 
to  defeat  the  contract  in  an  action  for 
rent:  Kiernan  v.  Terry,  26  Or.  602,  38  Pac. 
671. 

Loss  of  anticipated  profits  from  additional 
value  to  town  lots  by  reason  of  construction 
of  railroad  is  too  remote  for  recoupment  or 
set-off  in  an  action  on  a  subsidy  contract: 
Coss  Bay  R.  Co.  v.  Nosier,  30  Or.  647.  48 
Pac.  361. 

ACTIONS  ARISING  ON  CONTRACT.— 
Where  a  debt  is  so  certain  that  an  action 
of  indebitatus  assumpsit  would  lie  to  re- 
cover It,  it  may  be  made  matter  of  set-ofT: 
An  account  for  goods  sold  and  delivered  is 
such  a  debt:  Rayburn  v.  Hurd,  20  Or.  230, 
26  Pac.  636. 

The  opinion  in  Walt  v.  Wheeler  &  W.  Mfg. 
Co.  23  Or.  at  page  302,  31  Pac.  661,  would 
seem  to  indicate  that  matters  arising  on 
contract  to  be  set-off  must  be  connected 
with  each  other.  The  court  says  "The 
breach  of  an  independent  agreement  by  the 
plaintiff — to  furnish  defendant  a  erood  and 
reliable  man  to  assist  in  the  sale  of  the 
machines  in  payment  for  which  the  note 
was  given,  although  it  might  be  a  good 
cause  of  action  for  damages  in  defendant's 
favor,  would  not  under  our  statute  consti- 
tute a  counterclaim  to  an  action  to  recover 
the  price  of  the  machines,  because  it  does 
not  arise  out  of  or  have  any  legal  connec- 
tion with  the  plaintiff's  cause  of  action." 
The  court  may  have  intended  to  limit  this 
to  subd.  1. 

JOINDER  OF  DEFENSES.— In  most  of 
the  code  states  it  is  held  that  a  de- 
fendant must,  in  his  answer,  set  up  all 
his  defenses,  whether  they  consist  of  mat- 
ter in  abatement  or  of  matter  going  to  the 
merits,  or  both:  Bliss.  Code  Plead.  .S  346. 
But  In  Oregon  It  has  been  held  otherwise, 
and  to  the  effect  that  a  defendant  must 
plead  matter  in  abatement  first,  for  the 
reason  that  issues  in  dilatory  pleas  and 
Issues  on  the  merits  can  not  be  tried  to- 
gether; and  it  is  further  held  that  a  plea  in 
abatement,  pleaded  with  matter  to  the  mer- 
its. Is  considered  waived  or  abandoned: 
Hopwood  V.  Patterson.  2  Or.  60;  Oregon 
Cent.  Ry.  Co.  v.  Walt,  3  Or.  428,  Dowell  v. 
Card  well.  3  Saw.  217;  Chapman  v.  School 
District.  1  Deady.  116. 

A  defendant  may  plead  as  many  defenses 
as  he  may  have  and  Join  them  with  denials, 
if  the  two  are  not  inconsistent;  in  case  they 
are  inconsistent,  the  denials  should  be 
qualified:  Veasey  v.  Humphreys,  27  Or.  518, 
41  Pac.  8;  McDonald  v.  American  Mortg. 
Co.  17  Or.  633.  21  Pac.  883.  If  not  qualified 
when  inconsistent,  the  admission  is  taken 
as  true:  Veasey  v.  Humphreys,  supra;  Max- 
well V.  Bollea.  28  Or.  5,  41  Pac.  661. 

A  general  denial  and  matter  in  avoidance 
may  both  be  true  and  therefore  pleaded  to- 
gether: Snodffrass  v.  Andross,  19  Or.  236, 
23  Pac.  969.  See,  however.  Dove  v.  Hayden. 
5  Or.  503. 

The  following  defenses  may  be  placed  to- 
gether: Ownership  of  realty  In  fee  and  also 
ownership  in  oneself  and  another:  Moore 
V.  Willamette  Transp.  etc.  Co.  7  Or.  366; 
denial  of  execution  of  note  and  payment: 
McDonald  v.  American  Mortg.  Co.  17  Or. 
633.  21  Pac.  883;  that  the  defendant  never 
employed  the  law  firm,  and  that  they  were 
guilty  of  gross  negligence  in  the  manage- 
ment of  the  business:  McDonald  v.  Ameri- 
can Mortg.  Co.  supra;  denial  of  agreement 
to  pay  for  herding  sheep  and  payment: 
Snodgrass  v.  Andross,  19  Or.  236,  23  Pac. 
969. 

The  following  are  held  Inconsistent  and 
can  not  be  pleaded  together  unless  the  de- 
nial is  qualified:  Denial  of  execution  of  a 
note  and  mortgage  and  a  defense  that  they 
were  given  with  intent  to  hinder  and  delay 
creditors:   Maxwell  v.   Bolles,   28  Or.   6,   41 
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Pac.   <61:  Veasey  v.  Humphreys,  27  Or.  616,  When  denials  and  other  matters  having 

41    PiBc.  8.  no  legal  or  loerical  connection  with  one  an- 

Ixi  answering  a  complaint  which  contains  other  are  run  together  so  as  to  form  a  con- 

sevend  causes  of  action  and  such  answer  con-  tinuous  statement  instead  of  being  pleaded 

tfldns  several  defenses,  each  dcKfense  should  re-  separately  as  distinct  defenses,  the  answer 

fer  to  the  cause  of  action  it  is  intended  to  may  be  stricken   out:    Oregonian  Ry.   Co. 

ins^ver:    Hindman  v.  Sdgar.  24  Or.  6S6,  17  v.  Oregon  Ry.  &  Nav.  Co.  27  Fed.  278,  279. 
862. 


§  78.    May  Demur  and  Answer  at  Same  Time. 

The  defendant  may  demur  to  one  or  more  of  several  causes  of  actions 
stated  in  the  complaint^  and  answer  the  residue.  [L.  1862 ;  D.  Cd.  §  73 ; 
H.  C.  §  74.] 

i  76.    What  Answers  and  Defenses  Stricken  Out. 

Sham^  frivolous^  and  irrelevant  answers  and  defenses  may  be  stricken 
out  on  motion,  and  upon  such  terms  as  the  court  may  in  its  discretion  impose. 
[L.  1862 ;  D.  Cd.  §  74;  H.  C.  §  75.] 

8TRIKINQ    OUT    ANSWERS    OR    DB-  on  motion,  but  a  motion  to  strike  out  there- 

FEKSES    AS    FRIVOLOUS    OR    SHAM.—  fore  Is  not  well  taken  if  any  of  the  matter 

The  procedure  Is  by  motion  to  strike  out  as  Included  In  It  Is  material  If  true:   Oregonian 

sham:    Torrence  v.  Strong,  4  Or.  39.  Ry.  Co.  v.  Oregon  Ry.  A  Nav.  Co.  10  Saw. 

A  sham  answer  Is  one  good  In  form  but  464,  22  Fed.  249. 

false    In    fact,    and    not    pleaded    in    good  An    answer   which    tenders    no    material 

faith:    Foren  v.  Dealey.  4  Or.  92.  Issue  In  the  case  Is  Irrelevant  and  should 

The  test  of  frlvolousness  In  pleading  Is,  be   stricken   out   on   motion:     Krewson   v.- 

^whether  or  not  It   Incontrovertlbly  so  ap-  Purdom,  11  Or.  268,  3  Pac.  822. 

pears    from    the    mere    reading    of    It;    If  A  motion  to  strike  out  parts  of  an  an- 

argument    is    required    to    show    that    the  swer  is  waived  by  the  subsequent  filing  and 

pleading  is  bad,   it  is  not  frivolous:    The  hearing  of  a  demurrer  thereto:    Holman  v. 

Victorian.  24  Or.  136.  82  Pac  1040.  DeLln,  30  Or.  428,  47  Pac.  708. 

Matter  that  is  not  obviously  false  or  evl-  This  statute  contemplates  that  the  mo- 

dently  pleaded  In  bad  faith  Is  not  sham:  tlon  shall  assail  the  entire  reply  and  not 

Miser  V.  O'Shea,  37  Or.  235,  62  Pac.  491.  simply  the  new  matter  therein,  and  a  mo- 

A    frivolous    answer    or    defense    is    one  tlon  going  simply  to  the  new  matter  Is  In- 

'whlch    contains    nothing   that   affects    the  sufficient:    Brown  v.   Baker,  39  Or.   66,  66 

plalntUTs  case,   and  may  be  stricken  out  Pac.   801. 

S  77.    Reply,  When  Required. 

When  the  answer  contains  new  matter,  constituting  a  defense  or  coun-  -»-y  ^^^ 
terclaim,  the  plaintiff  may  reply  to  such  new  matter,  denying  specifically  *^^-^  ^^^ 
each  allegation  controverted  by  him,  or  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  and  he  may  allege  in  ordinary  and  concise  lan- 
guage, without  repetition,  any  new  matter  not  inconsistent  with  the  com-  /  ^ 
plaint,  constituting  a  defense  to  such  new  matter  in  the  answer.     [L.  1862 ;  ^  ^ 
D.  Cd.  §75;H.  C.  §76.]  v  fl^ 

THB  REPLY. — ^If  new  matter  is  alleged  Where   the   complaint   in   an   action   for 

In    the    answer   a    failure    to    reply    to    it  causing  the  death  of  a  person  alleged  that 

amounts   to  an  admission,   and  when   the  he  was  rightfully  at  the  place  of  the  accl- 

new  matter  in  the  answer  amounts  to  a  dent  by  reason  of  the  ownership  of  the  locus 

complete  defense.  Judgment  will  be  given  In  quo  by  his  employers,  and  defendant  an- 

for   defendant   notwithstanding   a   verdict:  swered  that  the  locus  in  quo  was  its  right 

Benicia  Agric.  Works  v.  Creighton,  21  Or.  of  way,  a  reply  that  decedent's  employers 

495,  28  Pac.  775;  Larson  v.  Oregon  Ry.  &  and  their  servants  had  been  licensed  and 

Nav.  Co.  19  Or.  240.  23  Pac  974;  Wyatt  v.  invited  by  defendant  to  pass  over  the  place 

Henderson,  31  Or.  64,  48  Pac.  790.  where  the  accident  occurred  was  not  a  de- 

A   reply   is   not   a   departure   where   the  parture:    Cederson  v.  Oregon  Nav.  Co.  38 

complaint  aUeges  ownership  and  possession  Or.  349,  62  Pac.  637,  63  Pac.  763. 

of  a  boiler  sued  for  when  It  was  unlawfully  A  plaintiff  must  recover  on  the  allega- 

seised;  the  answer  averred  that  the  boiler  tions   in   his   complaint  and   if   he   fall   to 

was  real  estate  and  duly  seized  upon  exe-  state  a  cause  of  action  in  his  complaint  the 

cutlon  against  R.,  its  owner,  and  the  reply  averments  of  the  reply  can  not  help  him: 

alleged  that  R.  had  detached  and  delivered  Wyatt  v.  Henderson.  31  Or.  64.  48  Pac.  790; 

the  possession  thereof  to  plaintiff  to  whom  Llllienthal  v.   Hotallng  Co.   16  Or.   371,   16 

he  gave  a  chattel  mortgage  on  it  and  that  Pac.  630.     But  matter  in  the  reply  not  re- 

the    condition    of    the   mortgage    had   been  pugnant  to  the  complaint,  which  amounts 

broken:    Mayes  v.  Stephens,  38  Or.  614,  63  simply  to  a  new  assignment,  should  be  read 

Pftc.  760.  in   connection   with   the   complaint   to   de- 
void I.-8. 
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termlne    the    pleader's    intent:     Mayes    v.  the  payments  allegred  to  have  been  made  by 

Stephens,  38  Or.  616,  68  Pac.  760;  Cederson  defendants,    the    reply    was    a    departure: 

V.    Oregon   Nav.    Co.    88   Or.    348,    62    Pac  Hammer  v.   Downiner,  89  Or.  504,   64  Pac. 

637.  68  Pac.  763;  La  very  v.  Arnold.  86  Or.  651. 

84,    68   Pac.   524.  The  replication  of  a  set-oft  to  a  plea  of 

Where  an   action  is  brou«rht  to  recover  set-off  in  a  suit  for  an  accountincr  conatl- 

the  value  of  goods  sold  and  delivered,  and  tutes  a  departure:   Hammer  v.  Downing.  89 

the  defendant  pleads  that  they  were  pur-  Or.  604,  64  Pac.  666. 

chased    under   a   special    contract    by    the  The  reply  is  only  permitted  as  a  response 

terms  of  which  the  price  is  not  due,  a  reply  to  the  answer;  and  therefore  a  reply  can 

alleging  that  the  special  contract  was  pro-  not  be  used  to  supply  the  omission  of  nee- 

cured   through   fraud   is   not   a   departure:  essary   averments   in   the  complaint:    Van 

Crown  Cycle  Co.  v.  Brown.  89  Or.  286,  64  Bibber  v.  Fields,  26  Or.  629,  86  Pac.  626. 

Pac.  461.  A  reply  can '  not  change  or  enlarge  the 

A  reply  setting  up  fraud  and  mistake  character  of  the  action  stated  in  the  com- 
as a  defense  to  allegations  of  accounting  plaint,  or  the  ri^ts  or  remedies  of  the 
and  settlement  in  the  answer  pleaded  as  a  plaintiff:  Van  Bibber  v.  Fields,  26  Or.  629, 
bar  to  plaintiff's  recovery  in  an  action  for  36  Pac.  626. 

money  had  and  received  is  not  a  departure;  In  an  action  for  work  and  labor  done,  in 

but.  where  the  answer  set  up  certain  pay-  which  a  counterclaim  for  different  items  Is 

ments  made  by  defendants  to  plaintiff  at  set  up,  a  reply  alleging  that  the  amounts 

his  request  without  consideration,  and  the  of  the  items  are  less  than  that  set  forth 

reply  alleged  that  such  payments  had  been  in   the  counterclaim  and   have   been  paid, 

fully  repaid,  and  plaintiff's  exhibit  showed  without   asking   any   affirmative   relief,    is 

that  he  did   not  include   in  his   complaint  simply  an  answer  to  the  reply,  not  incon- 

all  the  sums  paid  by  him  to  defendants  in  sistent  with  the  complaint  and  nroper  re- 

the  same  dealing  out  of  which  his  demand  ply:    Van  Bibber  v.  Fields.  26  Or.  629.  S6 

arose  and  the  purpose  of  the  reply  was  to  Pac.  626. 
set  off  such  as  were  not  included  against 

§  78.    Demurrer  to  New  Matter  in  Answer. 

The  pkintiflE  may  demur  to  an  answer  containing  new  matter  when  it 
appears  upon  the  face  thereof  that  such  new  matter  does  not  constitute  a 
defense  or  counterclaim;  or  he  may,  for  like  cause,  demur  to  one  or  more 
of  such  defenses  or  counterclaims  and  reply  to  the  residue.  [K  1862; 
D.  Cd.  §76;  H.  C.  §77.] 

DBMURRER  TO  ANSWER. — If  a  de-  tute  a  defense.  It  can  not  be  got  rid  of  by 
murrer  strikes  at  the  whole  of  an  answer,  demurrer:  Torrence  v.  Strong,  4  Or.  46. 
as  not  constituting  a  defense,  and  there  Judgment  for  failure  to  answer  after  de- 
is  a  part  of  the  answer  that  amounts  to  a  murrer  to  answer  sustained  is  erroneous  if 
defense,  the  demurrer  will  be  overruled:  the  record  does  not  show  that  defendant 
Toby  V.  Ferguson,  3  Or.  29.  When  a  de-  had  notice  of  the  ruling:  Tolmie  v.  Otchin, 
fense  is  set  forth  in  proper  form,  contain-  1  Or.  96. 
ing  facts  within  itself  sufficient  to  constl- 

§  79.    Judgment  an  Failure  to  Demur  or  Reply. 

If  the  answer  contain  a  statement  of  new  matter  constituting  a  defense 
or  counterclaim,  and  the  plaintiff  fail  to  reply  or  demur  thereto  within  the 
time  prescribed  by  law,  the  defendant  may  move  the  court  for  such  judg- 
ment as  he  is  entitled  to  on  the  pleadings;  and  if  the  case  require  it,  he  may 
have  a  jury  called  to  assess  the  damages ;  and  at  any  time  when  the  pleadings 
in  the  suit  or  action  are  complete,  or  either  party  fails  or  declines  to  plead 
further,  the  court  may,  upon  motion,  grant  to  any  party  moving  therefor, 
such  judgment  or  decree  as  it  may  appear  to  the  court  the  moving  party 
is  entitled  to  upon  the  pleadings.  [L.  1862 ;  D.  Cd.  §  77 ;  H.  C.  §  78 ; 
L.  1893,  p.  40.] 

JUDGMBNT    ON    THS    PLEADINGS.—  ings  as  a  legal  right  which  the  court  can 

Where  allegations  in  an  answer  which  con-  not  refuse:    Wallace  v.  Baisley,  22  Or.  673. 

stitute    a    complete    defense    to    plaintiff's  30  Pac.  432. 

cause  of  action  are  not  denied  by  the  reply,  A  Judgment  will  not  be  rendered  on  the 

judgment  will  be  rendered  for  the  defend-  pleadings  where  they  present  an  issue  of 

ant    notwithstanding    a    verdict    for    the  fact   although   the   party   upon   whom   the 

plaintiff:    Benicla  Agrlc.  Works  v.  Creigh-  burden  of  proof  rests  refuses  to  Introduce 

ton»  21  Or.  496,  28  Pac.  776.  any  evidence.    The  remedy  in  this  case  is 

Where  the  only  issue  in  a  case  is  raised  to  move  for  the  court  to  direct  a  verdict: 

by  a  denial  in  the  answer,   of  immaterial  Willis  v.  Holmes.  28  Or.  268,  42  Pac.  989. 

allegations  in  the  complaint,  without  which  A  motion  for  judgment  on  the  pleadings 

a  complete  action  would  remain,  the  plain-  will  not  be  allowed  unless  the  defense  is 

tiff  Is  entitled  to  Judgment  on  the  plead-  admitted   by   the   failure   to   reply   thereto 
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the  matter   contained   therein   is   not  extent   in    this   state   though   we   have   no 

otlkerwiae  contested  or  put  in  issue  in  the  statute    authorizing    it,    except    when    the 

pleadings  and   is   suf&cient  to  Justify   the  answer  contains  new  matter  constituting  a 

jiKlsment:    Watkinds   v.   Southern  Pac.   R.  defense  or  counterclaim,   and  the  plaintiff 

CcK  38  Fed.  712.  fails  to  reply  or  demur  thereto."    "The  ob- 

Tbls  statute  has  not  b^en  construed  with  Jection  to  such  practice   is   that  it   is  not 

reference  to  the  amendment  of  1898.     Be-  in  harmony  with  the  spirit  of  the  code." 

fore   that  amendment,   however,   the  court.  This   expression   of   opinion   was   approved 

in  Bowles  v.  Doble,  11  Or.  479,  6  Pac.  918,  in  Currie  v.   Southern  Pac.   R,   Co.   23  Or. 

aciys   "The  practice  of  giving  Judgment  on  402,  31  Pac.  964. 
tlie    pleadings    prevails    to   a    considerable 

§  80.     Demurrer  to  Reply  —  What  Replies  Stricken  Out. 

The  defendant  may  demur  to  any  new  matter  contained  in  the  reply 
lirhen  it  appears  upon  the  face  thereof  that  such  matter  is  not  a  sufficient 
reply  to  the  facts  stated  in  the  answer.  Sham,  frivolous,  and  irrelevant 
replies  may  be  stricken  out  in  like  manner  and  on  the  same  terms  as  like 
answers  and  defenses.    [L.  1862 ;  D.  Cd.  §  78 ;  H.  C.  §  79.] 

STRIKING   OUT  ANSWE2RS   AND   DEFENSES   AS    FRIVOLOUS   OR   SHAM:     See 
Ante,  I  76. 

§  81.    When  Pleadings  and  Motions  Must  be  Filed. 

The  answer  or  demurrer  to  the  complaint  shall  be  filed  with  the  clerk 
by  the  time  required  to  answer,  and  the  demurrer,  or  reply  thereto,  as  the 
case  may  be,  must  in  like  manner  be  filed  by  the  first  day  of  the  next  term 
of  the  court,  or  within  one  day  after  the  filing  of  the  answer  to  the  com- 
plaint, if  the  same  be  filed  in  term  time.  A  demurrer  to  a  reply  must  be 
filed  in  the  manner  and  within  the  time  required  to  file  a  demurrer  to  an 
answer.  A  motion  to  strike  out  a  pleading  for  want  of  verification  or  sub- 
scription, or  because  several  causes  of  action  or  defense  therein  are  not 
pleaded  separately,  or  for  other  cause;  or  a  sham,  frivolous,  or  irrelevant 
pleading,  or  redundant  matter  therein,  shall  be  made  within  the  time  for 
answering  such  pleading.  [L.  1862,  p.  21,  §81;  L.  1864;  D.  Cd.  §81; 
H.  C.  §  82.] 

FUJNO  OF  PLELADINGS,  WHAT  CON-  on  by  the  court,   will  be  deemed  to  have 

STITUTB^S.  —  A     petition     which     is     not  been  filed,  unless  the  contrary  is  made  to 

mailed  filed,    but   which   is   found   in   the  appear:    Moore  v.  Willamette  T.  &  L.  Co 

records  of  the  court,  and  has  been  acted  7  Or.  369. 


CHAPTEE   VII. 

OF  THE    VB3BIFICATI0N    OF    PLEADINGS. 

f  8S.    Subecriptian  and  A£Bdavit. 

Every  pleading  shall  be  subscribed  by  the  party  or  his  attorney,  and, 
except  a  demurrer,  shall  also  be  verified  by  the  party,  his  agent,  or  attorney, 
to  the  effect  that  he  believes  it  to  be  true.  The  verification  must  be  made 
by  the  affidavit  of  the  party,  or,  if  there  be  several  parties  united  in  interest 
and  pleading  together,  by  one,  at  least,  of  such  parties,  if  such  party  be 
within  the  county  and  capable  of  making  the  affidavit;  otherwise,  the  affi- 
davit may  be  made  by  the  agent  or  attorney  of  the  party.     The  affidavit 
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may  also  be  made  by  the  agent  or  attorney  if  the  action  or  defense  be 
founded  on  a  written  instrument  for  the  payment  of  money  only,  and  such 
instrument  be  in  the  possession  of  the  agent  or  attorney,  or  if  all  the  material 
allegations  of  the  pleading  be  within  the  personal  knowledge  of  the  agent  or 
attorney.  When  the  affidavit  is  made  by  the  agent  or  attorney,  it  must  set 
forth  the  reason  of  his  making  it.  When  a  corporation  is  a  party,  the  veri- 
fication may  be  made  by  any  officer  thereof  upon  whom  service  of  a  siunmons 
might  be  made,  and  when  the  state  or  any  officer  thereof  in  its  behalf  is  a 
party,  the  verification  may  be  made  by  any  person  to  whom  all  the  material 
allegations  of  the  pleading  are  known.    [L.  1862;  D.  Cd.  §  79;  H.  C.  §  80.] 

subscription    to    PIiEADINQS. —  gallons  are  within  his  personal  knowledfire. 

Want  of  proper  subscription  Is  a  mere  Ir-  Thus,   where  an   answer   controverts   sun- 

regularity,    which    Is    waived    by   pleading  dry  allegations  in  the  complaint  by  simply 

over:    State  v.  Brown,  10  Or.  423.  denying  knowledge  or  Information  thereof 

VERIFICATION. — ^The  object  of  the  ver-  sufRcient  to  form  a  belief,  it  does  not  ap- 

iflcation    is    to    insure    good    faith    in    the  pear   that   such  agent   was   authorised    to 

averments  of  the  parties.    It  is  not  a  part  verify   the   same   because   of   his   personal 

of  the  pleadin£r.   and  want  of  verification  knowledge     of     the     material     allegations 

or  defect  therein  will  be  waived  by  plead-  therein  but  the  contrary:    West  v.  Home 

ing    over:     State    v.    Brown,    10    Or.    423;  Ins.   Co.   18  Fed.  623. 

Bobbins  v.  Benson,  11  Or.  616,  6  Fac.  69.  A   verification   by   an   a^nt   because    of 

An  amendment  of  the  verification  is  said  personal  knowledge  of  the  facts  need  not 
to  rest  In  the  discretion  of  the  trial  court,  show  that  the  party  to  the  action  is  out 
and  the  ruling  is  not  subject  to  review  on  of  the  county:  Steamer  Senorlta  v.  Sim- 
appeal:    Blanchard  v.  Bennett,  1  Or.  328.  onds,   1  Or.   274. 

When  an  agent  verifies  an  answer  on  the  If  the  party  be  a  foreign  corporation,  the 

ground    that    the    allegations    thereof    are  verification  may  be  made  by  its  a^ent  or 

within    his    personal    knowledge,    for    the  attorney,  duly  appointed  under  the  Oregon 

purpose  of  this  verification  the  allegations  forei^rn  corporation  act,  or  by  some  other 

in  the  answer  are  to  be  taken  as  part  of  agent  or  attorney  who  has  personal  knowl- 

his  statement,  and  it  must  appear  there-  edge  of  the  facts  alleged:    West  v.  Home 

from  that  the  truth  or  falsity  of  such  alle-  Ins.   Co.   18  Fed.   624. 

§  88.    When  Verification  May  be  Omitted. 

When,  in  the  judgment  of  the  court,  an  answer  to  an  allegation  in  any 
pleading  might  subject  the  party  answering  to  a  prosecution  for  felony,  the 
verification  of  the  answer  to  such  allegation  may  be  omitted.  [L.  1862; 
D.  Cd.  §  80 ;  H.  C.  §  81.] 

VERIFICATION.    WHEN    EXCUSED.-—  answer   to   a   charge   against   an   attorney 

In  State  ex  rel.   v.   WInton,   11  Or.   466,   6  might  subject  him  to  a  prosecution  for  & 

Pac.  337,  50  Am.  Rep.  486,  it  was  held  that,  felony,  the  verification  to  such  answer  may 

when   in   the   judgment   of   the   court   the  be  omitted. 


CHAPTEE  Vin. 

OF    GENERAL   RULES    OF    PLEADING. 

9  84.    Pleading  an  Account. 

A  party  may  set  forth  in  a  pleading  the  items  of  an  account  therein 
alleged,  or  file  a  copy  thereof,  with  the  pleading  verified  by  his  own  oath,  or 
that  of  his  agent  or  attorney,  if  within  the  personal  knowledge  of  snch  agent 
or  attorney,  to  the  effect  that  he  believes  it  to  be  true.  If  he  do  neither,  he 
shall  deliver  to  the  adverse  party,  within  five  days  after  a  demand  thereof 
in  writing,  a  copy  of  the  account,  verified  as  in  this  section  provided,  or  be 
precluded  from  giving  evidence  thereof.    The  court  or  judge  thereof  may 
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order  a  further   account  when   the  one   filed   or   delivered   is    defective. 
[L.  1862 ;  D.  Cd.  §  82 ;  H.  C.  §  83.] 

PLEIADINO  ACCOUNT. — ^If  a  party  falls  mand  Is  made  on  them  for  a  copy  of  their 

to  object  to  the  verlflcatlon  of  an  account  account,  the  plaintiffs  can  not  Insist  as  a 

^within    a   reasonable    time   he   ^ould    not  matter  of  right  on  the  flUng  of  a  bill  of 

afterwards  be  heard  to  object  to  It:  Rob-  particulars:  Davis  v.  Hofer,  38  Or.  167,  63 

bins  V.  Benson.  11  Or.  514.  6  Pac.  69.  Pac.  66. 

If  the  plaintiff  refuses  to  furnish  an  ac-  An  account  rendered  may  become  an  ac- 
count the  court  can  only  refuse  to  allow  count  stated  by  reason  of  the  debtor's  fall- 
bixn  to  ^ve  evidence  thereof:  Parker  v.  ure  to  object  to  It  within  a  reasonable  time 
Monteith,  7  Or.  281.  The  proper  practice,  after  Its  rendition;  and  as  to  what  Is  a  rea- 
If  the  account  Is  insufficient  or  defective,  sonable  time  within  which  objection  should 
Ifl  to  move  that  the  same  be  made  more  be  Interposed  depends  largely  upon  the 
specific  or  definite:  Flanders  v.  Ish,  2  Or.  peculiar  facts  and  circumstances  attending 
320.  each  particular  case:   Flelschner  v.   Kubli, 

The  court  may  in  its  discretion  relieve  a  20  Or.  328,  26  Pac.  1086;  Crawford  v.  Hutch- 
party  from  default  in  falling  to  furnish  a  inson,  38  Or.  687,  66  Pac.  86. 
bUl  of  items  when  it  Is  made  to  satlsfacto-  An  account  rendered  will  not  become  an 
rlly  appear  that  a  good  and  sufliclent  reason  account  stated  If  It  Is  objected  to  in  a  rea- 
existed  for  such  failure,  and  one  is  fur-  sonable  time  where  there  Is  a  dispute  as  to 
niahed:  Rayburn  v.  Hurd,  20  Or.  234,  26  the  construction  of  the  contract  under 
Fac.  636.  which   the   transactions   mentioned   in   the 

Where  defendants  in  a  suit  do  not  allege  account  took  place:  Howell  v.  Johnson,  89 

In  their  answer  an  accounting  and  no  de-  Or.  671,  64  Pac.  669. 

f  85.    Pleadings  Liberally  Construed. 

In  the  construction  of  a  pleading  for  the  purpose  of  determining  its 
effect,  its  allegations  shall  be  liberally  construed,  with  a  view  of  substantial 
justice  between  the  parties.     [L.  1862 ;  D.  Cd.  §  83 ;  H.  C.  §  84.] 

CONSTRUCTION     OF     PLEADINGS.—  plaintiff  Intended  to  state  that  in  consider- 

For  the  purpose  of  testing  the  sufficiency  of  ation  of  the  payment  of  the  note  It  was  as- 

&    pleading    it    Is    to    be    construed    most  signed  to  her  and  that  she  was  the  owner 

strongly  against  the  pleader:  Kohn  v.  Hln-  and  holder  thereof:  Patterson  v.  Patterson, 

Shaw,    17   Or.   810,   20   Pac.    629;    Pursel   v.  40  Or.  — ,  67  Pac.  664. 

Deal.  16  Or.  296.  18  Pac.  461.  While  all  presumptions  are  to  be  made  in 

With  a  view  to  determining  its  effect  It  favor  of  a  pleading,  much  greater  latitude 

is    to    be   liberally    construed:    Jackson    v.  will  be  allowed  where  the  objection  of  in- 

Jackson,  17  Or.  112,  19  Pac.  847;  Houghton  9ufflclency  Is  not  made  until  the  trial  than 

V.  Beck,  9  Or.  326;  West  v.  Eley,  39  Or.  461,  where  raised   on  demurrer,   and   the  court 

C3  Pac.  798.  will,  at  the  trial,  sustain  the  complaint,  if 

If  the  sufficiency  of  the  complaint  is  not  possible:    Corbett  v.  Wrenn,  26  Or.  311,  86 

challenged  by  motion  or  demurrer  and   Is  Pac.  668. 

4lrBwn  in  question  upon  the  admission  of  After  verdict  a  pleading  will  receive  a 
evidence  the  allegations  of  the  complaint  liberal  construction  and  be  sustained  if 
and  reply,  if  not  repugnant,  will  be  con-  possible:  Wilier  v.  Oregon  Ry.  &  Nav.  Co. 
strued  In  pari  materia  for  the  purpose  of  16  Or.  168,  13  Pac  768;  Miller  v.  Hlrsch- 
43etermlnlng  the  true  intent  of  the  pleader;  berger,  27  Or.  638,  643,  40  Pac.  606;  Wyatt 
lience,  in  an  action  against  two  makers  of  v.  Wyatt,  31  Or.  637;  and  will  not  be 
a  note  wherein  one  of  the  defendants  deemed  defective  unless  it  lack  a  material 
claimed  to  have  signed  the  note  as  secur-  allegation  as  defined  by  9  96,  post:  McKay 
ity  and  that  plalntiflT  knowing  this  fact  had  v.  Musgrove,  16  Or.  166,  13  Pac.  770. 
paid  the  note  for  the  benefit  of  the  other  The  court  under  the  general  rule  of  lib- 
defendant,  who  was  plaintlfF's  husband,  eral  construction  may  construe  a  complaint 
and  plaintiff  admitted  in  her  reply  that  she  as  based  on  the  theory  that  the  land  in 
"did  purchase  said  note  and  pay  the  bal-  question  had  been  mortgaged  by  an  Instru- 
snce  due  thereon  •  •  •  with  her  own  ment  in  the  form  of  a  deed,  and  try  it  in 
fnnds  and  took  an  assignment  of  the  same,"  equity  on  that  question  though  the  com- 
It  was  held  that  in  the  absence  of  any  de-  plaint  is  not  eicplicit:  Wollenberg  v.  Ml- 
murrer  or  motion  challenging  it,  it  was  nard,  37  Or.  623,  62  Pac.  632. 
reasonably  inferable  from  the  pleading  that 

I  86.    What  Matter  may  be  Stricken  Out. 

If  irrelevant  or  redundant  matter  be  inserted  in  a  pleading,  it  may  be 
stricken  out  on  motion  of  the  adverse  party;  and  when  the  allegations  of  a 
pleading  are  so  indefinite  or  uncertain  that  the  precise  nature  of  the  charge 

or  defense  is  not  apparent,  the  court  may  require  the  pleading  to  be  made 

definite  and  certain  by  amendment.  [L.  1862;  D.  Cd.  §  84;  H.  C.  §  85.] 

Where    a   specification    In    a    motion    to  tested  by  a  demurrer.     A  motion  to  strike 

strike  out  Included  some  matters  not  proper  can  not  take  the  place  of  a  demurrer,  nor 

to  be  struck  out,  it  was  held  that  the  whole  can  a  demurrer  take  the  place  of  a  motion 

motion  should  be  denied:  White  v.  Allen,  3  to    strike:    The    Victorian,    24    Or.    137,    32 

Or.   103.  Pac.    1040.    41    Am.    St.    Rep.    838;    Cline   v. 

The   sufficiency    of   a  pleading   is   to   be  Cline,  3  Or.  366. 
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Irrelevant  matter  Is  such  as  has  no  bear- 
ing on  the  question  in  dispute,  and  does 
not  affect  the  subject-matter  of  the  con- 
troversy so  as  in  any  way  do  affect  or  as- 
sist the  decision  of  the  court:  Krewson  v. 
Purdom.  11  Or.  266,  3  Pac.  822. 

A  pleading  which  is  merely  a  repetition 
of  a  former  one  held  insufficient  may  be 
stricken  out:  Farris  v.  Hayes,  9  Or.  87. 

Averments  in  an  answer  not  presenting 
issuable  facts,  will  be  stricken  out  on  mo- 
tion: Holbrook  v.  Page,  3  Or.  374. 

If  a  complaint  contains  allegations  sound- 
ing in  both  tort  and  contract  and  plaintiff 
intends  to  rely  on  the  contract,  the  alle- 
gations in  tort  may  be  stricken  out:  Cor- 
bett  V.  Wrenn.  25  Or.  311,  36  Pac.  668. 

All  immaterial  matter  should  be  stricken 
from  the  pleadings  when  a  motion  to  that 
effect  is  made,  but  if  such  motion  is  de- 
nied,  the  supreme  court  will  not  grant  a 


new  trial  simply  because  irrelevant  matter 
was  allowed  to  remain  in  the  pleadings 
where  it  appears  that  such  matter  was  dis- 
regarded and  could  not  have  injured  ttie 
other  party:  Thomas  v.  Herrall,  18  Or. 
646,  23  Pac.  497. 

MOTION  TO  MAKE  CERTAIN  AKI> 
DEFINITE.— A  defective  or  vague  state- 
ment of  a  good  cause  of  action  is  to  be  cor- 
rected by  motion  to  make  definite  and  cer-> 
tain:  Houghton  v.  Beck,  9  Or.  326:  Jackson 
v.  Jackson,  17  Or.  113,  19  Pac.  847;  Neis  v. 
Tocum.  16  Fed.  172;  United  States  v.  Ore- 
gon Ry.  &  Nav.  Co.  16  Fed.  629;  Freeksen 
v.   Turner,   19   Or.   106,   28  Pac.   867. 

The  motion  must  be  made  in  the  lower 
courts,  and  the  objection  of  mere  uncer- 
tainty can  not  be  raised  for  the  first  time 
on  appeal:  Osborn  v.  Oraves,  11  Or.  62 6» 
6  Pac.  227;  McKay  v.  Musgrove,  16  Or. 
166,   13  Pac.  770. 


8  87.    Pleading  a  Judgment. 

In  pleading  a  judgment  or  other  determination  of  a  court  or  officer  of 
special  jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  judgment  or  determination  may  be  stated  to  have 
been  duly  given  or  made.  If  such  allegation  be  controverted,  the  party 
pleading  shall  be  bound  to  establish  on  the  trial  the  facts  conferring  juris- 
diction.    [L.  1862 ;  D.  Cd.  §  85 ;  H.  C.  §  86.] 


JUDGMENT,  HOW  PLEADED.— In 
pleading  a  Judgment  of  a  court  It  is  neces- 
sary to  allege  the  commencement  of  the 
action  in  the  particular  court,  specifying  the 
amount  and  character  of  the  claim  upon 
which  it  was  brought,  and  that  judgment 
was  duly  given  thereon:  Page  v.  Smith,  13 
Or.  414,  10  Pac.  838;  White  v.  Espey,  21 
Or.  832,  28  Pac  71;  WUlits  v.  Walter. 
82  Or.  414.  417,  62  Pac  24;  Fisher  v.  Kelly, 
80  Or.  11,  46  Pac.  146. 

Notwithstanding  the  provisions  of  this 
section,  in  pleading  a  Judgment  of  an  in- 
ferior tribunal  the  facts  conferring  Juris- 
diction must  be  alleged:  Rutenic  v.  Ham- 
aker,  40  Or.  — ,  67  Pac.  198,  and  cases 
cited. 


The  county  court  being  a  court  of  gen- 
eral and  superior  Jurisdiction  as  to  pro- 
bate matters,  the  existence  of  facts  nec- 
essary to  confer  Jurisdiction  on  it  is  pre- 
sumed, and  there  is  no  necessity  of  plead- 
ing that  an  order  removing  an  administrator 
was  duly  made:  Rutenic  v.  Hamaker,  40 
Or.  — ,  67  Pac.   196. 

In  Toby  v.  Ferguson,  8  Or.  28,  pleadings 
examined  and  statute  followed,  though 
rather  in  conflict  with  the  later  decisions. 

When  the  fact  of  jurisdiction  is  shown* 
proceedings  of  courts  of  limited  Jurisdic- 
tion have  the  same  intendments  in  favor 
of  their  validity  as  proceedings  of  courts 
of  general  Jurisdiction:  Bewley  v.  Oraves, 
17  Or.  283,  20  Pac  322. 


§  88.    Performance  of  Condition  Precedent. 

In  pleading  the  performance  of  conditions  precedent  in  a  contract,  it 
shall  not  be  necessary  to  state  the  facts  showing  such  performance,  but  it 
may  be  stated  generally  that  the  party  duly  performed  all  the  conditions  on 
his  part;  and  if  such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  showing  such  performance. 
[L.  1862 ;  D.  Cd.  §  86 ;  H.  C.  §  87.] 


PERFORMANCE  OP  CONDITIONS 
PRECEDENT,  HOW  PLEADED.~An  alle- 
gation that  the  plaihtiff  has  fully  performed 
on  his  part  all  conditions  of  the  contract  is 
sufficiently  explicit:  Long  Creek  B.  Assn. 
V.  State  Ins.  Co.  29  Or.  674,  46  Pac.  366; 
Fisk  V.  Henarie,   13  Or.  166.  9  Pac.  322. 

An  allegation  that  work  was  performed 
according  to  contract  Is  equivalent  to  say- 
ing that  it  was  duly  performed:  Griffin  v. 
Pitman,  8  Or.  343. 

Courts  are  disinclined  to  construe  stipu- 
lations in  a  contract  to  do  certain  things 
within  a  given  time  in  -consideration  of  the 


payment  of  money  by  the  other  party,  as 
conditions  precedent:  Hawley  v.  Bingham, 
6  Or.  77. 

If  the  general  allegation  of  performance 
of  conditions  is  controverted,  plaintiff  is 
bound  to  establish  the  facts  constituting 
the  performance;  proof  of  waiver  of  con- 
ditions is  insufficient:  Weidert  v.  State 
Ins.  Co.  19  Or.  274.  24  Pac.  242,  20  Am.  St. 
Rep.  809;  Long  Creek  B.  Assn.  v.  State  Ins. 
Co.  supra;  Hannan  v.  Greenfield,  36  Or. 
102.  68  Pac.  888;  Durkee  v.  Can*,  38  Or. 
199,  63  Pac.  117. 


§  89.    Pleading  Private  Statute. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it  shall  be 
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sufficient  to  refer  to  such  statute  by  its  title  and  the  day  of  its  passage,  and 
the  court  shall  thereupon  take  judicial  notice  thereof.  [L.  1862;  D.  Cd. 
§87;  H.  C.  §88.] 

S  90.    Pleading  Town  Ordinances. 

In  pleading  an  ordinance  or  enactment  of  any  incorporated  city,  town, 
or  yillage,  or  a  right  derived  therefrom,  in  any  action,  suit,  or  proceeding, 
in  any  of  the  courts  of  this  state,  including  tho  courts  of  any  such  incor- 
porated city,  town,  or  village,  it  shall  be  suiRcient  to  refer  to  such  ordinance 
or  enactment  by  its  title  and  the  date  of  its  approval,  and  the  court  shall 
thereupon  take  judicial  notice  thereof.     [L.  1885,  p.  26 ;  H.  C.  §  89.] 

Prior  to  the  enactment  of  the  above  sec-  |n  setting  out  a  city  ordinance  in  a  plead  • 

tion   it  was   necessary   in  pleading  a  city  ing  it  may  be  set  out   in  haec  verba,   or 

ordinance  to  set  it  out  the  same  as  any  pleaded  according  to  its  legal  effect:  Woods 

other  fact:    Pomeroy  v.  Lappeus,  9  Or.  363.  v.  Town  of  Prineville,  19  Or.  110,  23  Pac. 

It  is  sufficient  since  to  refer  to  it  by  its  880. 
title  and  date  of  its  approval:    Nodine  v. 
City  of  Union.  18  Or.  688.  11  Pac.  898. 

f  91.    Libel  and  Slander,  what  Allegations  SufiBcient. 

In  an  action  for  libel  or  slander  it  shall  not  be  necessary  to  state  in 
the  complaint  any  extrinsic  facts  for  the  purpose  of  showing  the  appUcation 
to  the  plaintiff  of  the  defamatory  matter  out  of  which  the  cause  of  action 
arofie;  but  it  shall  be  sufficient  to  state  generally  that  the  same  was  pub- 
lished or  spoken  concerning  the  plaintiff;  and  if  such  allegation  be  contro- 
yerted,  the  plaintiff  shall  be  bound  to  establish  on  trial  that  it  was  so  pub- 
lished or  spoken.     [L.  1862 ;  D.  Cd.  §  88 ;  H.  C.  §  90.] 

LJBEIi  OR  SLANDER,  COMPLAINT  EN.        EVIDENCE.— -When     a     libelous     article 

— ^Where  the  words  are  actionable  per  se,  does  not  directly  name  the  person  referred 

no  extrinsic  averment  for  the  purpose  of  to  and  the  application  of  the  words  used 

ohofwins  the  application  of  defamatory  mat-  is  uncertain,  persons  who  are  acquainted 

ter  to   the  plain tifC  is  necessary;   but  the  with     the     prosecutins:  witness  may  state 

code  has  not  dispensed  with  the  necessity  their   Jud^rment   and    understanding^   as    to 

of   Inducement  or   innuendoes   where   they  whom  the  libelous  matter  was  intended  to 

are    necessary    to    show    the    defamatory  refer:  State  v.  Mason.  26  Or.  274,  28  Pac. 

meaning  of  the  words:  Cole  v.  Neustadter,  130,  46  Am.  St.  Rep.  629. 
22   Or.   199.   29  Pac.   560. 

1 9SL    Matter  in  Justification  and  Mitigation,  Pleaded  in  Same  Answer. 

In  the  actions  mentioned  in  the  last  section,  the  defendant  may,  in 
his  answer,  allege  both  the  truth  of  the  matter  charged  as  defamatory  and 
any  mitigating  circumstances,  to  reduce  the  amount  of  damages;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence  the  mitigating  cir- 
emnstances.     [L.  1862;  D.  Cd.  §  89;  H.  C.  §  91.] 

The  fact  that  a  defendant  in  a  libel  action  an  honest  one:  Upton  v.  Hume,  24  Or.  421, 

has  failed  to  prove  his  plea  of  the  truth  33  Pac.  810,  41  Am.  St.  Rep.  863. 

of  the  charge.  Is  not  necessarily  to  be  con-  The  fact  that  a  defamatory  publication 

sldered  as  evidence  of  malice  and  in  agsrra-  was  copied  from  another  newspaper  In  the 

▼ation   of  damages;   It   is  for  the  jury   to  honest   belief   that    it   was    true   is    not   a 

decide  from  all  the  evidence  and  from  the  Justification  althougrh  it  may  go  in  mitiga- 

spirit  of  the  defense  whether  the  plea  was  tion  of  damages:  Upton  v.  Hume,  supra. 

{  98.    Property  Distrained,  Answer  in  Action  For. 

In  an  action  to  recover  the  possession  of  property,  distrained  doing 
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damage^  an  answer  that  the  defendant  or  person  by  whose  command  he  acted 
was  lawfully  possessed  of  the  rear  property  upon  which  the  distress  was 
made^  and  that  the  property  distrained  was  at  the  time  doing  damage  thereon^ 
shall  be  good  without  setting  forth  the  title  to  such  real  property.  [L.  1862 ; 
D.  Cd.  §90;  H.  C.  §92.] 

1 94.    Joinder  of  Causes  of  Action. 

The  plaintiff  may  unite  several  causes  of  action  in  the  same  complaint 
when  they  all  arise  out  of — 

1.  Contract^  express  or  implied;  or, 

3.  Injuries,  with  or  without  force,  to  the  person;  or, 

3.  Injuries,  with  or  without  force,  to  property;  or, 

4.  Injuries  to  character;  or,    . 

6.  Claims  to  recover  real  property,  with  or  without  damages,  for  the 
withholding  thereof;  or, 

6.  Claims  to  recover  personal  property,  with  or  without  damages,  for 
the  withholding  thereof;  or, 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  operation  of 
law. 

But  the  causes  of  action  so  united  must  all  belong  to  one  only  of  these 
classes,  and  must  affect  all  the  parties  to  the  action,  and  not  require  different 
places  of  trial,  and  must  be  separately  stated.  [L.  1862 ;  D.  Cd.  §  91 ; 
H.  C.  §  93.] 

See  9  403,  post,   for  Joinder  of  causes  in  may   be   created   by   the  same   instrument 

equity.  and  may  be  sued  for  by  separate  actionB. 

JOINDER  OF  CAUSES  OF  ACTION. —  Such  separate  demands  are  a  claim  for  rent 
Separate  and  distinct  causes  of  action  arisingr  on  a  covenant  in  a  lease  and  a 
asrainst  defendants  severally  liable  can  not  claim  for  a  semiannual  installment  of 
be  united  in  the  same  complaint.  Thus,  a  money  due  under  another  covenant  to  con- 
cause  for  goods  sold  and  delivered  to  the  tinue  the  corporate  existence  of  the  lessor: 
defendants  Jointly  can  not  be  united  with  Oregonian  Ry.  Co.  v.  Oregon  R.  &  Nav. 
one  for   goods   sold   and   delivered   to   one  Co.  28,  Fed.  613. 

of  the  defendants  individually:  Hayden  v.  PlaintUT,  a  passenger  on  a  steamer  of  de- 

Pearce,  33  Or.  91,  52  Pac.  1049.  fendant   navigation   company,   was   injured 

Deceit    is    an    action    sounding    in    tort,  by  a  rock  thrown  by  explosives  used  by  the 

while  covenant  arises  out  of  a  contract;  a  defendant  partnership.     The  complaint  al- 

complaint  in  which  they  are  Joined  is  sub-  leged  negligence  in  the  company  in  having 

Ject  to  demurrer:  Corbett  v.  Wrenn,  26  Or.  its  boat  in  a  dangerous  position  while  the 

311,  35  Pac.  668.  blasting  was  going  on,  and  negligence  on 

A  cause  of  action  to  recover  damages  the  part  of  the  partnership  in  exploding 
for  breach  of  a  contract  is  a  cause  ex  con-  the  blast  while  the  steamer  was  so  near, 
tractu  -and  may  properly  be  Joined  with  a  It  was  held  that  there  was  Improper  Join- 
cause  seeking  to  recover  for  goods  sold  and  der  of  parties  defendant  and  causes  of  ac- 
delivered:  Waggy  v.  Scott,  29  Or.  389,  46  tion  for  which  a  demurrer  should  be  sus- 
Pac.  774.  talned:  Smith  v.  Day,  89  Or.  531,  65  Pac 

Different   claims  against  a  boat,   arising  1056. 

under  the  "boat  lien  law"  and  assigned  to  Where  the  parties  are  all  tenants  in  oom- 

one  person,  may  all  be  sued  for  in  one  com-  mon  and  one  is  deprived  of  possession  by 

Slaint:   The  Victorian,  26  Or.   194,  46  Am.  others,  he  has  a  Joint  or  a  separate  cause  of 

t.   Rep.   616.  action  against   the  others,   which  he  may 

A  plaintiff  must  sue  for  an  entire  de-  unite    in    one    complaint:    Hardenberg    v. 

mand  in  one  action  but  separate  demands  Ray,  33  Fed.  814. 

$  96.    Allegation  not  Denied,  Deemed  True. 

Every  material  allegation  of  the  complaint,  not  specifically  contro- 
verted by  the  answer,  and  every  material  allegation  of  new  matter  in  the 
answer,  not  specifically  controveri;ed  by  the  reply,  shall,  for  the  purpose  of 
the  action,  be  taken  as  true;  but  the  allegation  of  new  matter  in  a  reply  is 
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to  be  deemed  controverted  by  the  adverse  party  as  upon  a  direct  denial  or 
avoidance,  as  the  case  may  require.  [L.  1862;  D.  Cd.  §  92;  D.  &  L.  §  92; 
H.  C.  §  94.] 

A  plea  of  payment  is  new  matter  which  plaintiff   exchanged   his   land   for   the   de- 

if    not    dented    stands    admitted:    Benlcla  fendant's    and    $26    in    money"    is    not   an 

Agric.   Works  v.  Creighton,  21  Or.   495,  28  admission  that  the  transaction  was  a  tech- 

Pac.  776.  nical   common -law   exchange   with  all   the 

A  denial  of  immaterial  matter  only,  ad-  Incidents   thereof   but   simply   of   the   fact 

mits  the  statements  in  the  material  ones:  alleged:   Winsor   v.    CoUinson,   32   Or.   303, 

Wallace    v.    Baisley,    22    Or.    573,    30    Pac.  52   Pac.   26. 

432.     So  a  denial  of  the  legal  conclusions  Plaintiff  alleged  that  he  was  employed  to 

only,  admits  the  facts:  Simpson  v.  Prather,  ship  grain  for  defendant  and  sued  for  com- 

3  Or.  89.  missions.     The  answer  denied  the  allega- 

But  a  failure  to  deny  legal  conclusions  tlons  of  the  complaint  "except  as  herein- 

in  a  pleading  does  not  admit  them:   Lar-  after    stated,"    alleged    that    plaintiff    was 

sen  V.  Oregon  Ry.  &  Nav.  Co.  19  Or.  240,  employed    to   ship   grain,    conceded   that  a 

23  Pac.  974.  certain  amount  was  due  him  as  commis- 

A  denial   In  a  replevin  action   that  the  sions,  and  set  up  a  counterclaim.    It  further 

defendant  has   been   the   owner  "since"   a  averred    that    "the    agreement    mentioned 

certain  date  is  an  admission  of  ownership  *    *    *    is  the  same  agreement  mentioned 

upon  that  date,  and  evidence  that  he  trans-  in  plaintiffs  complaint  and  the  oaU    •    •    • 

f erred  prior  to  that  date  is   inadmissible:  are  the  same  identical  oats  referred  to  in 

Dillery  v.  Borwick,  36  Or.  257,  59  Pac.  183.  plaintiffs  complaint."    Held,  error  to  grant 

An  affirmative  allegation  in  the  complaint  a  nonsuit,  plaintiff's  claim  being  admitted 

not  specifically  denied  is  admitted,  and  an  by  the  answer  and  evidence  in  its  support 

affirmative  allegation  in  answer  inconsist-  being  unnecessary:    Davenport  v.  Dose,  40 

ent  therewith  is  properly  stricken  out:  Cap-  Or.  — ,  67  Pac.  112. 

ital  Lumb.   Co.  v.   Learned.   36  Or.  646,  69  Provisions    of    this    section    followed    In 

Pac  464,  78  Am.  St.  Rep.  792.  Cogswell  v.  Wilson,  11  Or.  381,  4  Pac.  1130; 

A   failure    to   deny   an   allegation    "that  State  v.  Lavery,  31  Or.  81,  49  Pac.  862. 

§  96.    What  are  Material  Allegations. 

A  material  allegation  in  a  pleading  is  one  essential  to  the  claim  or 
defense,  and  which  could  not  be  stricken  from  the  pleading  without  leaving 
it  insuflScient  as  to  such  claim  or  defense.  [L,  1862 ;  D.  Cd.  §  93 ;  L.  1870, 
p.  28,  §2;H.  C.  §95.] 

The  test  of  the  materiality  of  an  allega-  287,  45  Pac.  777;  Fisher  v.  Kelly,  30  Or.  16, 

tion  in  a  pleading  is  whether  or  not  it  may  46  Pac.   146;  Hannan  v.  Greenfield,  36  Or. 

be  stricken  out  without  leaving  the  plead-  101,  58  Pac.  888. 
Ing  insufficient:    Moody  v.  Richards,  29  Or. 


CHAPTER   IX. 

OF    MISTAKES    IN    PLBADINGS    AND   AMENDMENTS. 

f  97.    Variance,  Only  Material  When. 

ISo  variance  between  the  allegation  in  a  pleading  and  the  proof  shall 
be  deemed  material^  unless  it  have  actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  action  or  defense  upon  the  merits.  Whenever 
it  shall  be  alleged  that  a  pari;y  has  been  so  misled^  that  fact  shall  be  proved 
to  the  satisfaction  of  the  couri;^  and  in  what  respect  he  has  been  misled;  and 
thereupon  the  court  may  order  the  pleading  to  be  amended  upon  such  terms 
as  shall  be  just.     [L.  1862;  D.  Cd.  §  94;  H.  C.  §  96.] 

VARIANCES. — ^The    cause   of    action    as  33  Or.  286,  64  Pac.  200;  Woodward  v.  Oregron 

proved  must  correspond  with  that  averred  Ry.  &  Nav.  Co.  18  Or.  289,  22  Pac.  1076.  But 

in  the  pleadings  or  there  will  be  a  variance,  where  a  complaint  contains  a  ereneral  alle- 

Thus,  a  plaintiff  can  not  allege  negligence  gation    of    negligence    and    the    defendant 

In  one  particular  and  prove  It  in  another:  Joins    issue   without   moving   to   make   the 

Knahtla  v.  Oregon  S.  L.  Ry.  Co.  21  Or.  142,  pleading  more  definite,  proof  of  any  negll- 

27  Pac  91;  Troy  Laundry  Co.  v.  Henry,  23  gence    within    the    general    scope    of    the 

Or.  232,  31  Pac.  484;  Lieuallen  v.  Mosgrove,  allegation  is  competent:   Jones  v.  Portland, 
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86  Or.  618,  68  Pac.  867;  Wild  v.  Oregon  8.  An  allegation  of  a  purchaser  at  a  fore- 

L.  Ry.  Co.  21  Or.  159,  27  Pac.  964.    A  plain-  closure  sale  that  the  mort^a^  was  griven 

tiff  can  not  allege  that  he  has  performed  to  the  board  of  commissioners  for  the  sale 

the  conditions  of  a  contract  and  prove  a  of  school   lands  and   thereafter  foreclosed 

waiver    of    such    conditions:      Weidert    v.  is  sustained  by  provlnir  a  decree  in  favor 

State  Ins.  Co.  19  Or.  274,  24  Pac.  242,  20  Am.  of  the  state  foredosinir  the  same  mortgage: 

St.  Rep.  809;  Lons  Creek  B.  Assn.  v.  State  Moore  v.   Fraier.   16  Or.  6S6,   16  Pac.   869. 

Ins.  Co.  29  Or.  674,  46  Pac.  366;  Hannan  v.  In  an  action  on  an  insurance  policy  whicti 

Greenfield,  36  Or.  102.  58  Pac.  888.    Nor  can  described  the  property  as  "a  frame  dwelllngr 

the   plaintiff   deny    that   a   certain   person  house  situated  on  and  confined  to  the  prem- 

ever    owned    certain    property    and    then  Ises  now  actually  owned  and  occupied  by 

Srove  title  in  himself  through  that  person:  assured,  to  wit.  lots  27  and  28,  block  8,  in 

imonds    v.    Wrig:htman,    36    Or.    126,    68  Harlington  Addition  to  Mt.  Tabor,"  and  the 

Pac.  1100.  proof  showed  the  correct  description  to  be 

A  plaintiff  can  not  recover  on  a  deed  on  the  same  numbered  lots  and  block  in  Har- 

the  theory  that  it  was  intended  as  a  mort-  lem   Addition   to   East   Portland   and   that 

gage  where  neither  the  complaint  or  answer  there   was   no   such   place   as   "Harlington 

sets  up  that  theory,  but  the  complaint  was  Addition  to  Mt.  Tabor,"  the  variance  is  not 

predicated  on  the  theory  of  mental  incapac-  fatal:    Baker  v.   State  Ins.  Co.  31  Or.   41, 

Ity   to   execute  and   failure   to  deliver   the  48  Pac.  699,  65  Am.  St.  Rep.  807. 

deed:    Swank    v.    Swank,    87    Or.    439,    61  Where  an  action  was  brought  for  an  in- 

Pac.   846.  stallment  of  the  purchase  price  of  property. 

Nor  can  the  plaintiff  charge  defendant  as  there  is  not  a  material  variance  between 

a  common  carrier  and  prove  a  liability  of  an  allegation  that  defendant  had  agreed  to 

a  private -carrier  only:  Iloneyman  v.  Ore-  pay  $200  within  a  year  and  proof  that  he 

fon  &  C.   R.   Co.   13   Or.   867,   10  Pac.   628,  had  agreed  to  pay  only  $100  the  first  year. 

7  Am.  Rep.  20.     Under  an  allegation  that  The  difference  is  only  in  the  amount  of  11a- 

"the  defendant  made,  executed,  and  deliv-  bility,  not  in  the  fact  of  liability  and  could 

ered  to  the  Portland  Savings  Bank'*  a  note  not   have  misled   the  defendant:    Denn  v. 

payable  to can  not  be  received  In  evl-  Peters,  36  Or.  490,  69  Pac.  1109. 

dence:   Thompson  v.   Rathbun,   18  Or.   202,  In  an  action  against  an  alleged  partner- 

22  Pac.  837.    A  notice  claiming  a  lien  upon  ship,  an  allegation  that  defendants  M.  and 

certain  lots  In  "Carter's  Addition  to  Port-  8.    doing   business   as    partners   under   the 

land"   is  inadmissible  under  an  allegation  name  of  M..  were  Indebted  to  several  per- 

that  plaintiff  has  a  lien  upon  lots  in  "Mar-  sons  who  assigned  their  claims  to  plaintiff, 

ket  Street  Addition  to  Portland":  Hendy  v.  is  supported  by  an  instrument  entitled.  "In 

Pacific   Cable  Co.   24  Or.   162,  29  Pac.   168.  the  matter  of  M.,"   and  reciting  that  the 

The  objection  that  the  proof  varies  from  subscribers     assigned     to     plaintiff     their 

the  pleading  must  be  taken  at  the  trial  and.  claims  against  M.,  together  with  parol  evi- 

if  omitted  can  not  be  raised  for  the  first  dence  that  it  was  intended  to  assign  thereby 

time  on  appeal:  Hill  v.  Mellon,  8  Ott*.  642;  claims  against  the  concern  doing  business 

Davidson  v.  Oregon  &  C.  R.  Co.  11  Or.  138,  under  the  name  of  M.,  whether  the  concern 

1  Pac.  705:  Henderson  v.  Morris.  6  Or.  26.  was  a  partnership  or  the  individual  busl- 

It  is  within  the  discretion  of  the  court  nesft  of  M.:    Sabin  v.  MicheU,  27  Or.  70,  39 

to  disregard  a  variance  between  the  alle-  Pac.   636. 

gatlon  and  proof,  and  nothing  short  of  an  A   difference   between   the   name   of   the 

abuse    of    discretion    can    be    assigned    as  firm   of  contractors  as  alleged   in  a  com- 

error  on  appeal:   Brown  v.  Moore,  3  Or.  438.  plaint  for  the  foreclosure  of  a  mechanics* 

MATERIAL  VARIANCE. — No  variance  is  lien  and  as  disclosed  by  the  contract  does 

material  unless  the  adverse  party  has  been  not  constitute  a  fatal  variance  where  there 

actually  misled   to  his  prejudice  in  main-  is  no  question  as  to  the  identity  of  the  two 

taining    his    action    or    defense    upon    the  firms,  and  it  is  clearly  apparent  that  the 

merits;    and    the   party   claiming   to   have  owner,   who   alone   is   contestinar  the   lien, 

been  misled  must  prove  that  fact  to   the  has  not  been  misled  in  any  respect  by  the 

satisfaction  of  the  court,  showing  in  what  difference:     Osborn   v.   Logus,    28   Or.   313, 

respect  he  has  been  misled:   Hill  v.  Mellon,  42  Pac.  997. 

8   Or.    642;   Dodd  v.   Denny,    6   Or.    168,   25  In  an  action  against  a  telephone  company 

Am.   Rep.   610.  for    damages    for   carelessly    permitting   a 

In   the  absence  of  such  proof   it   is  the  wire    heavily    charged    with    electricity    to 

duty  of  the  court  to  treat  the  alleged  varl-  hang  dangerously   low   in   a   public   street 

ance.  as  Immaterial:    Moore  v.  Frazer,  16  it    Is   not   a  fatal   variance   to  alleire   that 

Or.  638,  16  Pac.  869.  while  passing  along  the  street  plaintiff  came 

Where    the    complaint    declares    upon    a  in   contact   with    the   wire   which   he   was 

contract  for  a  deed  and  the  contract  offered  unable  to  see  owing  to  darkness,  and  that 

in  evidence  bears  a  different  date  than  the  upon  attempting  to  remove  it  from  his  way 

date  alleged  in  the  complaint,  and  reads  to  he  was  shocked  and  burned  by  electrlcitv, 

J.  J.  Stokes  &  Co.  Instead  of  to  J.  J.  Stokes,  and    upon    the    trial    to    show    that    while 

this  is  not  a  material  variance,  since  before  passing   along   the   street   plaintiff   slipped 

trial  plaintiff   furnished   defendant   with   a  and    in    groping    about    for    his    packages 

copy  of  the  contract,   and  also  there  was  which  had  fallen,  touched  the  wire  and  was 

no  allegation  and  proof  that  the  defendant  so  injured;  this  is  a  variation  of  the  clr- 

was  misled:    Stokes  v.  Brown,  20  Or.  530,  cumstances    and    particulars    but    the    real 

26  Pac.   561.  cause  of  complaint,  viz.,  the  negligence  of 

An  allegation  in  an  action  against  the  defendant,  appears  as  much  from  one  set 
surviving  maker  of  a  Joint  note  that  It  is  of  circumstances  as  the  other:  Ahem  v. 
Joint  and  several  is  not  a  material  variance  Oregon  Teleph.  Co.  24  Or.  282,  33  Pac.  403. 
as  the  survivor  Is  liable  to  suit  thereon  Plaintiff  alleged  that  defendants  were 
without  the  personal  representatives  of  the  Indebted  to  him  for  services  as  their  attor- 
other  deceased  mnker  being  lolned  therein:  ney  rendered  at  their  request  in  collecting 
Creecy  v.  Joy,  40  Or.  — .  66  Pac.  295.  a  certain  note,  which  services  were  reason- 
Where  in  an  action  on  a  note  an  Indorse-  ably  worth  a  specified  sum.  and  that 
ment  was  alleged  to  have  been  made  and  defendants  agreed  to  pay  such  sum.  Plain - 
the  nCte  delivered  November  20.  It  was  tiff  testified  that  defendants  gave  him  a 
competent  to  prove  that  the  note  was  actu-  note  to  collect,  desiring  to  know  what  he 
ally  delivered  Indorsed  in  blank  in  the  would  charge,  whereupon  he  stated  the  sum 
previous  August  and  that  on  November  20  named,  and  then  he  brouirht  an  action  and 
indorsement  of  a  waiver  of  demand  and  obtained  a  Judgment  and  that  defendants 
notice  of  protest  was  made  on  the  note:  settled  the  case  and  refused  to  pay  him. 
Delsman  v.  Priedlander,  40  Or.  — ,  66  Pac.  It  was  held  that  although  the  comnlalnt 
297.  seems  to  proceed  on  a  reasonable  amount 
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for  services  rendered,  yet  as  it  is  suscept-  offered  must  object  •on  the  ground  that  it 

fble   of  the  construction  that  it  counts  on  does    not   support    the    allegations    of    the 

a  contract  for  a  specific  sum,  and  defend-  complaint.     If  the  court  is  satisfied  from 

ants  pleading  over  without  interposing  any  an  inspection  of  the  pleadings  that  the  varl- 

specific  objection  to  the  complaint  there  is  ance   is    immaterial,   he   may   exclude   the 

no    variance     between     the    pleading   and  evidence  or  he  may  allow  an  amendment 

proof:    "West  v.  Eley,  89  Or.  461,  66  Pac.  798.  upon     terms     upon     the     motion     of     the 

The  materiality  of  the  variance  must  be  party  ottering  such  evidence.     If  the  court 

proved,  and  the  evidence  for  such  proof  is  is   not  satisfied  of  the  materiality  of  the 

usually  found  aliunde,  but  in  some  instances  variance  from  an  Inspection  of  the  plead - 

Uie   materiality  may  be  apparent  from  an  ings,  he  will  rule  it  immaterial,  whereupon 

Inspection  of  the  record,  thereby  obviating  the  adverse  party  may  allege  and  prove  by 

tlie  necessity  of  offering  such  proof:    Denn  affidavit  that  he  had  been  misled,  specifying 

V.  Peters,  86  Or.  491.  69  Pac.  1109.  in  what  respect  he  had  been  misled,  and 

PRACTICE  AS  TO  MATERIAL  AND  if  the  court  fa  thereby  satfafied  the  variance 
IMMATERIALt  VAIUANCBS.  —  There  are  becomes  material,  and  the  court  must  ex- 
three  degrees  of  divergence  between  plead-  elude  the  evidence  or  allow  an  amendment 
infT  and  proof,  viz.,  a  total  failure  of  proof,  upon  terms  upon  the  motion  of  the  party 
a  material  variance  and  an  immaterial  vari-  offering  the  evidence.  If  the  court  is  not 
ance.  There  is  no  express  adjudication  in  satisfied  by  the  affidavit,  he  must  order  the 
the  Oregon  decisions  as  to  the  proper  prac-  fact  to  be  found  in  accordance  with  the 
tice  in  presenting  and  determining  the  proof  or  order  an  immediate  amendment: 
question  as  to  which  degree  a  divergence  Denn  v.  Peters,  36  Or.  490.  69  Pac.  1109; 
constitutes,  but  the  following  seems  a  nat-  West  v.  Eley,  89  Or.  461,  66  Pac.  798;  Sim- 
ural  deduction  from  the  cases  cited.  The  onds  v.  Wrightman.  36  Or.  125,  68  Pac.  1100; 
question  of  total  variance  may  be  presented  Hill  v.  Mellon,  3  Or.  642;  Dodd  v.  Denny, 
on  motion  for  Judgment  of  nonsuit:  Thomp-  6  Or.  168,  26  Am.  Rep.  610;  Moore  v.  Frazer, 
son  V.  Rathbun.  18  Or.  202,  22  Pac.  837.  16  Or.  638.  16  Pac.  869;  Mendenhall  v.  Har- 
As  to  determining  the  materiality  of  a  vari-  rlaburg  Water  Co.  27  Or.  42,  39  Pac.  399; 
ance.  when  the  evidence  is  sought  to  be  Bishop  v.  Bafaley,  28  Or.  127,  41  Pac.  937. 
introduced,   the  party  against  whom  it  fa 

1 98.     Court  may  Direct  Finding  or  Order  Amendment 

When  the  variance  is  not  material^  as  proyided  in  the  last  section^  the 
court  may  direct  the  fact  to  be  found  according  to  the  evidence,  or  may  order 
an  immediate  amendment,  without  costs.     [L.  1862 ;  D.  Cd.  §  95 ;  H.  G. 

§9'?-] 

The  court  may  direct  the  facts  to  be  ris,  6  Or.  27;  Stokes  v.  Brown,  20  Or.  633, 
found  according  to  the  evidence  or  order  an  26  Paa  661;  Denn  v.  Peters,  86  Or.  491,  69 
tmmediate  amendment:   Henderson  v.  Mor-    Pac.  1109. 

I  M.    Not  a  Variance,  but  a  Failure  of  Proof,  When. 

When^  however,  the  allegation  of  the  cause  of  action  or  defense  to 
which  the  proof  is  directed  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  entire  scope  and  meaning,  it  shall  not  be  deemed  a  case  of 
variance  within  the  two  last  sections,  but  a  failure  of  proof.  [L.  1862; 
D.  Cd.  §96;H.  C.  §98.] 

FAILURE  OF  PROOF. — ^A  variation  be-    Bank,  a  note  payable  to does  not  sus- 

rween  the  allegations  of  the  complaint  and  tain  the  allegation,  and  this  is  a  failure  of 

the  proof  in  the  circumstances  and  partic-  proof:    Thompson  v.  Rathbun,   18  Or.  202, 

ulars  where  one  set  of  circumstances  estab-  22  Pac.  837. 

liahes  the  real  cause  of  complaint,  as  well  Where  a  party  seeks  relief  on  the  ground 

ajB  the  other,  is  not  a  failure  of  proof  but  of  fraud,  he  must  not  only  allege  but  must 

an  Immaterial  variance:    Ahern  v.   Oregon  prove  that  he  relied   upon  and  was   inno- 

Teleph.   Co.  24  Or.  282.  283,  33  Pac.  403.  cently.  on  his  part,  misled  by  the  fraudu- 

Where  a  complaint  declares  upon  a  con-  lent    statements    of    the    other    party.      A 

tract  alleging  it  to  be  made  to  J.  J.  Stokes  failure  to  show  this  amounts  to  a  failure 

on  a  certain  day,  and  the  contract  when  of  proof:     Pearce  v.   Buell.    22   Or.    29,   29 

introduced  In  evidence  appears  to  have  been  Pac.  78. 

made  on  a  different  day  and  made  to  J.  J.  If  circumstances  relied  upon  to  show  neg- 

Stokes  &  Co..  this  is  not  a  failure  of  proof  ligence  are  consistent  with  ordinary  care  on 

but  a  variance:    Stokes  v.   Brown,  20  Or.  the  part  of  a  master,   the  charge  of  neg- 

531.  26  Pac.  661.  ligence  will  fall  for  want  of  proof:    Kincald 

Where    the    complaint    alleges    that    the  v.  Oregon  8.  L.  Ry.  Co.  22  Or.  36,  29  Pac. 

defendant    made,    executed,    and   delivered  268. 
his  promissory  note  to  the  Portland  Savings 

f  100.    Amendments  of  Course. 

Any  pleading  may  be  once  amended  by  the  party  of  course,  without 
costs  and  without  prejudice  to  the  proceedings  already  had,  at  any  time 
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before  the  period  for  answering  it  shall  expire;  in  such  case,  a  copy  of  the 
amended  pleading  shall  be  served  on  the  adverse  party  before  the  expiration 
of  said  period.     [L.  1862;  D.  Cd.  §  97;  H.  C.  §  99.] 

See  note  to  8  102,  post.  original,  which  ceases  to  perform  any  fanc- 

An  amendment  can  not  be  made  except  tion  as  a  pleading.     It  Is  in  effect  with- 

by  filing  and  serving  a  copy  of  the  amended  drawn  and  all  motions  and  demurrers  relat- 

pleading  upon  the  adverse  party:    Goodale  Ing  to  it  accompany  it:   Wells  v.  Applegate, 

V.  Coffee,  24  Or.  366,  33  Pac.  990.  12  Or.  208,  6  Pac.  770. 

The  amended    pleading    supersedes    the 

f  101.    Amendments  in  the  Court's  Discretion. 

After  the  decision  upon  a  demurrer  if  it  be  overruled,  and  it  appears 
that  such  demurrer  was  interposed  in  good  faith,  the  court  may  in  its  dis- 
cretion allow  the  party  to  plead  over  upon  such  terms  as  may  be  proper. 
If  the  demurrer  be  sustained,  the  court  may  in  its  discretion  allow  the  party 
to  amend  the  pleading  demurred  to,  upon  such  terms  as  may  be  proper. 
[L.  1862;  D.  Cd.  §  98;  H.  C.  §  100.] 

Upon  appeal  from  a  Judgment  overruling  tainlng  a  demurrer,  the  cause  will  be  re- 

a  demurrer,   this  court  will   not  entertain  manded    for   further   proceedings   and   the 

a  motion   for   leave  to  plead  over.     Such  lower  court  Is  at  liberty  to  determine  in 

application  should  be  made  in  the  first  in-  the  first  Instance  whether  the  plaintiff  shall 

stance  in  the  court  below,  and  is  addressed  be  allowed  to  amend  his  complaint:    Fowle 

to  its  discretion.     This  is  a  judicial  discre-  v.  House.  30  Or.  306,  47  Pac.  787;  State  ex 

tion,  however:    Powell  v.  Dayton,  S.  &  G.  rel.  v.  Metschan,  32  Or.  388,  53  Pac.  1071; 

R.  R.  Co.  14  Or.  22,  12  Pac.  666.    Upon  an  Lleuallen  w  Mosgrove,  33  Or.  291,  64  Pac. 

affirmance   of  a  decree   or  Judgment  sus-  200. 

i  108.    Amendments  in  Furtherance  of  Justice. 

The  court  may,  at  any  time  before  trial,  in  furtherance  of  justice,  and 
upon  such  terms  as  may  be  proper,  allow  any  pleading  or  proceeding  to  be 
amended  by  adding  the  name  of  a  party,  or  other  allegation  material  to  the 
cause;  and  in  like  manner  and  for  like  reasons  it  may,  at  any  time  before 
the  cause  is  submitted,  allow  such  pleading  or  proceeding  to  be  amended, 
by  striking  out  the  name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect,  or  when  the  amendment 
does  not  substantially  change  the  cause  of  action  or  defense,  by  conforming 
the  pleading  or  proceeding  to  the  facts  proved.  [L.  1862 ;  D.  Cd.  §  99 ; 
H.  C.  §  101.] 

AMENDMENTS  IN  FURTHERANCE  OP  obvious  oversight  or  mistake,  and  does  not 

JUSTICE. — ^To  permit  amendments  as  pro-  result  in   injustice  to  the  opposing  party: 

vlded  by  this  section  is  the  rule,  the  refusal  Christenson  v.  Nelson,  38  Or.  476,  63  Pac. 

is  the  exception:     Henderson  v.   Morris,   5  648. 

Or.  24.   The  exercise  of  this  power  is  within  The  power  of  the  court  to  allow  amend- 

the  sound  discretion  of  the  court,  and  only  ments  to  the  pleadings  after  the  remand  of 

for  an  abuse  of  such  discretion  will  the  ap-  a  cause  is  the  same  as  it  was  before  the 

pellate  court  reverse  the  Judgment:   Hexter  appeal  was  taken:    Branson  v.   Oregonlan 

v.  Schneider,  14  Or.  184,  12  Pac.  668;  Bowles  Ry.  Co.  11  Or.  163,  2  Pac.  86;  Lleuallen  v. 

v.  Doble,  11  Or.  475,  6  Pac.  918;  Foster  v.  Mosgrove,  37  Or.  448.  61  Pac.  1022. 

Henderson,  29  Or.  210,  45  Pac.  898;  Garrison  The  discretion  of  the  court  in  the  allow- 

V.  Ooodale,  23  Or.  310,  81  Pac.  709;  Wallace  ance    of    amendments    should    be    liberally 

V.  Baisley,  22  Or.  574,  30  Pac.  432;  Davis  v.  exercised  in  furtherance  of  Justice:  Baldock 

Hannon.  30  Or.  192.  46  Pac.  786;  Osmun  v.  v.  Atwood,  21  Or.  73,  26  Pac.  1058;  Swift  v. 

Winters.  30  Or.  179,  46  Pac.  780;  Lieuallen  Mulkey,  14  Or.  59,  12  Pac.  76;  especially  in 

v.  Mosgrove.  37  Or.  448.  61  Pac.  1022^;  Wat-  favor  of  defendant:     Garrison   v.   Goodale, 

son  V.  Buckler,  29  Or.  239,  45  Pac.  765.  23  Or.  307,  31  Pac.  709;  Saylor  v.  Common- 

The  question  of  abuse  of  discretion  will  wealth  Banking  Co.  38  Or.  208.  62  Pac.  662. 

not  be  reviewed  unless  properly  before  the  The  trial  court  may  In  its  discretion  al- 

supreme    court    on    exception:     Wallace   v.  low  a  further  answer  to  be  filed  after  It 

Baisley,  22  Or.  572,  30  Pac.  179.  has   tried  a   plea   denying   the   validity   of 

An  amendment  may  properly  be  allowed  plaintiff's     title     to     the     claim     sued     on, 

when  it  is  evidently  Intended  to  correct  an  whether  the  plea  was  one  In  abatement  or 
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In  bar:    Saylor  v.  Commonwealth  Banking:  26  Or.  449,  38  Pac.  617;  Bailey  v.  Wilson,  34 

Co.  38  Or.  208.  62  Pac.  662.  13  Am.  &  Eng.  Or.   191,   66  Pac.   973. 

Corp.  Cas.   (N.  S.),  518.  Where   It  developed  at  the  trial   that   a 

It  Is  within  the  power  of  the  trial  court  note  sued  upon  was  dated  September  9. 
to  allow  before  trial  an  amended  complaint  1893,  Instead  of  September  9,  1892,  as  al- 
to be  filed  containing:  a  new  cause  of  action  leged.  It  Is  proper  to  permit  an  amendment 
or  suit  material  to  the  subject-matter  then  when  It  appears  that  the  other  party  was 
before  the  court:  Talbot  v.  Garretson,  31  not  misled:  Farmers'  Bank  v.  Sallngr.  83 
Or.  266.  49  Pac.  978;  Baldock  v.  Atwood,  21  Or.  406.  64  Pac.  190. 

Or.  73.  26  Pac.  1068;  Lieuallen  v.  Mosg^ove.  So,    an   allegation  .In   an   action   for  the 

87  Or.  448.  61  Pac.  1022.     So.  after  reversal  death  of  a  minor  child,   that  the  car  was 

and  before  retrial:    Lieuallen  v.  Mosgrrove.  runningr  at  a  dangerous  rate  of  speed  may 

supra.    But  a  new  cause  of  action  can  not  be  amended  by  adding  at  the  trial  that  such 

be  Inserted  by  way  of  amendment  on  the  a  rate  of  speed  was  in  excess  of  that  al- 

trial:    Talbot  v.   Garretson,   31  Or.   266,   49  lowed  by  city  ordinance:   Wade  v.  City  Ry. 

Pac  978;  Foste  v.  Standard  Ins.  Co.  26  Or.  Co.  36  Or.  313.  69  Pac.  876. 

449.  38  Pac.  617.  An  amendment  adding  an  allegation  of 

The  test  as  to  whether  a  change  is  an  incorporation  when  such  allegation  is  not 
amendment  or  a  substitution  of  a  new  cause  of  the  gist  of  the  action  and  was  omitted 
is.  whether  or  not  the  same  evidence  will  by  Inadvertence,  is  proper  even  after  plain - 
support  both  the  original  and  amended  tifP  has  submitted  his  evidence:  Wild  v. 
pleading;  if  it  does,  it  is  an  amendment  Oregon  S.  L.  Ry.  Co.  21  Or.  168.  27  Puc.  964. 
(Liggett  V.  Ladd.  23  Or.  38.  31  Pac.  81);  In  an  action  by  the  assignee  of  a  chattel 
if  not.  it  is  a  substitution:  Foste  v.  Stand-  mortgage  to  recover  of  the  mortgagor  the 
ard  Ins.  Co.  26  Or.  462.  38  Pac.  617.  See.  possession  of  the  mortgaged  .property 
however.  Davis  v.  Hannon.  30  Or.  194.  46  where  the  defendant  pleaded  usury  and 
Pac.  785.  payment  to  the  original  holder,  the  allow- 
Where  a  motion  for  leave  to  file  an  ance  of  an  amendment  to  defendant's  an- 
amended  answer  is  called  up  the  day  before  swer  at  the  trial  that  the  usurious  character 
the  time  set  for  a  second  trial  of  the  case,  of  the  instrument  was  well  known  to  plain- 
and  the  proposed  amendment  tenders  a  new  tiff,  was  not  an  abuse  of  discretion:  Nunn 
Issue,  it  is  within  the  discretion  of  the  court  v.  Bird.  86  Or:  617,  69  Pac.  808. 
whether  or  not  to  allow  the  motion:  Os-  In  an  action  of  trover  and  conversion 
mun  V.  Winters.  30  Or.  177,  46  Pac.  780.  against  several  jointly,  where  the  plaintiff 

In  an  action  against  an  officer  to  recover  fails  at  the  trial  to  show  participation  by 

damages  for  selling  the  property  of  plain-  some    of    the    defendants    in    the    wrong 

tiff  on  an  execution  against  another,  where  charged,  he  may  amend  his  complaint  by 

the  answer  merely  denies  plaintiff's  owner-  omitting  such  parties:    Cooper  v.  Blair,  14 

ship,  an  amendment  to  the  answer  may  be  Or.  263,  12  Pac.  370. 

made  at  the  trial  by  adding  on  that  the  A  party  may  be  changed  from  defendant 

plaintiff    fraudulently    took    and    held    the  to   plaintiff:     Liggett  v.    Ladd.   23   Or.    88, 

property  in  question.   Though  different  evl-  31  Pac.  81;  or  one  not  joined  may  be  added: 

dence  was  required  to  sustain  the  allega-  Hume  v.  Kelly,  28  Or.  406,  43  Pac.  380;  or 

tlons.  the  court  held  that  the  amendment  omitted:    Tillamook  Dairy  Assoc,  v.  Scher- 

dld  not  work  a  substantial  change  in  the  merhom,  31  Or.  309,  61  Pac.  438. 

defense:    Davis  v.  Hannon,  30  Or.  194.   46  An  amendment  in  a  civil  contempt  pro- 

Pac.   786.  ceeding  begun  by  a  private  party  was  prop- 

An  amendment  of  a  complaint  by  alleg-  erly  allowed  so  as  to  substitute  the  name 

lug  an  insurable  Interest  in  plaintiff's  as-  of  the  state  on  the  relation  of  the  party 

slgrnor  at  the  time  of  a  loss  is  permissible  interested,  as  required  by  {  667:    State  ex 

even  after  a  motion  for  nonsuit:    Koshland    rel.  v.  Downing.  40  Or.  .  66  Pac.  918. 

V.  Fire  Assoc.  31  Or.  363.  49  Pac.  866.  Permission  to  amend  is  properly  denied 

The    court    may    at   the    trial    allow   an  where   the   amendment,    if  allowed,    would 

amendment  to  conform  to  the  facts  proved:  leave   the  complaint  subject  to  objections 

Miller  v.  Lynch.  17  Or.  64,  19  Pac.  846.  it  was  intended  to  obviate:   Hume  v.  Kelly, 

In  an  action  for  money  had  and  received,  28  Or.  410.  43  Pac.  880. 

amending  a  complaint  charging  the  receipt  The   filing  of   an   amended  answer   is  a 

of  money  to  be  used  in  the  purchase  and  waiver  by  defendant   of  any   objection   to 

sale  of  "grain,   namely,   wheat."   so  as  to  the  ruling  of  the  court  sustaining  a  motion 

read   "grain   or  pork,"   to  conform  to  the  to  strike  out  an  original  answer:    Hexter 

facts  proved  on  the  trial,  was  not  erroneous  v.  Schneider.  14  Or.   186.  12  Pac.   668. 

as  introducing  a  new  cause  of  action:  Ham-  An    amended    pleading    takes    the    place 

mer  v.  Downing.  39  Or.  604,  64  Pac.  661.  of  the  original,  which  ceases  to  be  a  part 

Where  evidence  is  received  without  ob-  of  the  record:    Wells  v.  Applegate,  12  Or. 

Jectlon  as  to  material  matters  not  set  out  208.  6  Pac.  770;  Hume  v.  Woodruff,  26  Or. 

in  the  pleadings,  a  party  should  be  allowed  373,  38  Pac.  191. 

to  amend  his  pleading  to  conform  to  the  In  case  of  delay  in  amending,  the  motion 

real  issue  tried:    Cook  v.   Croisan.   25  Or.  should  be   supported   by  affidavit   showings 

475,  36  Pac.  532.    Where,  however,  the  evl-  some   reasonable   excuse   for   the   delay   or 

dence  was  objected  to.  such  an  amendment  reason  why  the  original  pleading  did  not 

should  not  be  allowed:   Mendenhall  v.  Har-  contain  the  proposed  amendment:   Garrison 

risburg  Water  Co.   27  Or.  42,  39  Pac.   399.  v.  Goodale,  23  Or.  311,  31  Pac.  709. 

In  Bishop  v.  Baisley,  28  Or.  127,  41  Pac.  937.  Every    matter    which    would    have    been 

It  is  held  not  an  abuse  of  discretion  by  the  admissible  in  evidence  by  way  of  amend - 

trial  court  to  permit  at  the  trial  an  amend--  ment  to  the  complaint  will  be  deemed  to 

ment  setting  up  new  defenses  based  upon  have  been  added  or  its  absence  waived  or 

evidence  that  was  objected  to  when  offered,  cured   after  verdict:     Davidson   v.    Oregon 

where  the  case  is  sent  back  to  the  referee  &  Cal.  R.  Co.  11  Or.  139,  1  Pac.  706. 

to  take  such  additional  testimony  as  may  Where  a  complaint  Is  so  indefinite  and 

be  offered  on  the  new  issue.  uncertain  that  its  real  character  as  in  tort 

An  amendment  at   the   trial   of  a  com-  or  in  contract  can  not  be  certainly  deter- 

plalnt  that  will  aid  the  pleader  in  stating  mined  but  the  facts  are  such  that  an  action 

more  clearly  the  cause  of  action  originally  upon   contract  for  the  payment  of  money 

intended  to  be  set  forth  should  be  allowed,  would    He,    it    can    be    amended    so    as    to 

if  such  Intention  is  to  be  ascertained  from  uphold   an   attachment   that   has   been   al- 

the  complaint:    Foste  v.  Standard  Ins.  Co.  ready   Issued   in   the   action:     Suksdorff  v. 

Bigham.  13  Or.  377.  12  Pac.  818. 
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>  108.    Enlarging  Time  to  Plead,  etc.  —  Vacating  Judgments. 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms  as  may 
be  just,  allow  an  answer  or  reply  to  be  made,  or  other  act  to  be  done  after 

the  time  limited  by  this  code,  or  by  an  order  enlarge  such  time;  and  may 
also,  in  its  discretion,  and  upon  such  terms  as  may  be  just,  at  any  time 
within  one  year  after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect.     [L.  1862 ;  D.  Cd.  §  100-^  H.  C  §  102.] 

VACATING  JUDGMENTS. — Every  court  A  refusal  to  vacate  is  not  such  an  abuse 

of  record  has  an  Inherent  ricrht  to  correct,  where  the  grround  for  vacatinfir  is  mistake 

modify,  or  vacate  Its  orders  and  Judgments  as  to  the  locus  in  quo,  when  the  trial  Judge 

during  the  term  at  which  they  are  entered,  is  familiar  with  the  ground  and  visited  the 

or  while  the  proceedings  remain  under  con-  place  in  order  to  qualify  him  to  pass  upon 

sideration  and  are  not  finally  disposed  of;  such   application:     Lovejoy   v.    wUlamette 

but  after  the  term  has  closed,  unless  the  Liocks  Co.  24  Or.  669,  34  Pac.  660. 

cause    is    continued    by    some    appropriate  A  Judgment  on  demurrer  wiU  not  be  va- 

groceeding.  the  orders  and  Judgments  can  cated  because   the  attorney  for  defendant 

e  vacated  or  modified  only  for  some  cause  failed  to  discover  in  time  that  the  notice 

that  was  not  apparent  to  the  court  at  the  of  appeal  had  not  been  served  as  he  had 

time   the  orders   were  made,   or  for  want  directed:     Deering   v.   Quivey,   26   Or.   668, 

of  Jurisdiction.     Where  a  party  elected  to  38  Pac.  710. 

stand  on  a  demurrer,  intending  to  appeal,  The  failure  on  the  part  of  an  attorney 

but  the  deputy  sheriff  failed  to  serve  the  to  notice  an  exception  in  a  deed  because 

notice  of  appeal  in  time,  the  court  can  not  of  the  voluminous  record  in  the  case,  and 

at  a  subsequent  term  set  aside  the  Judg-  to  request  a  ruling  thereon,  is  not  an  ez- 

ment:    Deering  v.   Quivey.   26   Or.   669,   38  cusable  neglect:   Hlcklin  v.  McClear,  19  Or. 

Pac.  710.     Nor  can  a  judgment  be  vacated  509,  24  Pac.  992. 

after  the  term  at  which   it  was  rendered  The    Judgments    In    the    following    cases 

on  the  ground  that  the  trial  judge  had  died  were  relieved  against  on  the  ground  of  sur- 

before  settling  and  allowing  a  bill  of  ez-  prise  and  excusable  neglect:  Judgment  for 

ceptions,    where   such   bill   was   filed   with  costs  and  disbursements  through  failure  to 

the   Judge,    but   a   copy   was   not   properly  file  objections  to  the  costs  within  the  time 

served    on    the   opposing   counsel,   and    no'  prescribed  by  law,  such  failure  being  due 

general  order  was  made  continuing  all  un-  to  the  illness  of  the  party's  counsel:    Weiss 

finished   business:     Alexander   v.  Xdng,   31  v.  Meyer,  24  Or.  109,  32  Pac.  1026;  Judgment 

Or.  222.  60  Pac.  916.  entered   In  violation  of  an  agreement  ex- 

But  where  an  appeal  has  been  taken  from  tending  the  time  to  answer:    Thompson  v. 

a  Judgment  and  the  trial  Judge  dies  before  Connell,  31  Or.  231,  48  Pac.  467,  66  Am.  St. 

signing  the  bill  of  exceptions,  which  pre-  Rep.  818;  a  default  Judgment,  when  it  was 

sents  disputed  issues  of  lact,  and  the  Judge  shown  that  defendant  did  not  comprehend 

who  succeeds  him  in  office  refuses  to  sign  the    English    language    perfectly;    that    he 

the  bill   because   of  his   ignorance   of   the  misunderstood  a  notification  from  his  attor- 

facts,  the  Judgment  is  properly  vacated  and  ney  as  to  the  date  of  trial;  that  he  was 

a  new  trial  ordered:    HenrichiBen  v.  Smith,  present  in  court  on  the  date  he  understood 

29  Or.  481.  44  Pac.  496.  the  trial  was  to  take  place,  etc.:   Hanthom 

A  judgment  or  decree  rendered  without  v.  Oliver.  32  Or.  60.  61  Pac.  440,  67  Am.  St. 

Jurisdiction  may  be  vacated  at  the  term  at  Rep.  618. 

which  it  was  entered  or  at  any  subsequent  In  an  action  upon  a  Joint  obligation  where 

term:    Ladd  v.  Mason.  10  Or.  308.  one   appeared   and   answered    for    all    and 

The  only  way  a  consent  decree  can  be  subsequently  some  of  them  withdrew  their 

attacked  after  the  term  at  which   it  was  appearance,    a    Judgment    entered    against 

entered   is  by  original  bill  on   the  ground  those  withdrawing  for  want  of  an  answer 

of  fraud  or  mutuctl  mistake:    Stltes  v.  Mc-  was   erroneous  and  should  have  been  va- 

Gee.  37  Or.  676.  677.  61  Pac.  1129.  cated  upon   motion:    Wilson   v.   Blakeslee, 

MISTAKE,    SURPRISE,   ETC.— The  pro-  16  Or.  44.  13  Pac.  666. 

ceeding   here   authorized    is   a   direct   pro-  Where  it  appears  that  a  party  was  not 

ceeding   to   vacate   a   Judgment   or   decree  afforded  an  opportunity  to  present  a  de- 

on  the  grounds  specified:   CrabiU  v.  CrabiU,  fense.  and  that  he  had  not  been  inexcusably 

22  Or.  690,  30  Pac.  320.  negligent,   the   supreme   court   may  relieve 

Relief  from  Judgments  taken  by  Inadvert-  him  from  the  consequences  and  remand  for 

ence,  mistake,  or  excusable  neglect  is  dis-  further  proceedings   instead  of  ordering  a 

cretionary  with  the  court,  and  will  not  be  final  decree:    Smith  v.  Wllkins,  31  Or.  421, 

reviewed  except  for  abuse:  White  v.  North-  61  Pac.  438. 

west  Stage  Co.  6  Or.  103;  Askren  v.  Squire,  An  appeal  from  an  order  refusing  to  va- 

29  Or.  230,  46  Pac.  779;  Schneider  v.  Hutch-  cate  will  be  dismissed  where  the  only  pur- 

inson,  36  Or.   264,  67  Pac.  324,  76  Am.  St.  pose  of  the  application  to  vacate  is  to  get 

Rep.     474,     note;     Lovejoy    v.   Willamette  a   new   Judgment   entered   from   which   an 

Locks  Co.  24  Or.  669,  34  Pac.  660;  Thompson  appeal  may»  be  taken,  the  petitioners  hav- 

v.  Connell,  31  Or.  231,  48  Pac.  467.  66  Am.  St.  Ing  allowed  the  time  to  expire  within  which 

Rep.  818;  Coos  Bay  Nav.  Co.  v.  Endicott,  they  might  have  appealed  from  the  Judg- 

34  Or.  676,  67  Pac.  61.    This  discretion  Is  not  ment  moved  against:    Tongue  v.  Brewster, 

arbitrary,  but  a  duty  to  decide  in  conform-  36  Or.  228,  68  Pac.  38. 

ity  with  the  spirit   of  the  law.   and   in  a  Power  to  vacate  a  consent  decree  is  not 

manner    to    advance    substantial    justice:  authorized  by  this  section:   Stltes  v.  McGee, 

Thompson  v.   Connell,   31   Or.   236.   48  Pac.  37  Or.  574,  61  Pac.  1129. 

467.    66    Am.    St.    Rep.    818;    Hanthorn    v.  Motions  to  vacate  defaults  are  within  the 

Oliver,  32  Or.   62.   61  Pac.   440,   67  Am.   St.  provisions  of  this  section.    Facts  examined 

Rep.  618;  Coos  Bay  Nav.  Co.  v.   Endicott,  and  held  not  sufficient  to  authorise  vacat- 

34  Or.  676,  57  Pac.  61.  Ing  Judgment:    Bonnlfield  v.  Thorp,  71  Fed. 
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924.    Where  a  party  makes  a  proper  show-  It   is   not  sufficient  that  the   motion  be 

ins  for  setting  aside  a  default  judgment,  made   within   a   year   after   notice,    but   it 

the  court  has  not  the  authority  to  require  must  be  heard  and  determined  within  that 

as  a  condition  to  vacatinfir  such  Judgrment  time:    Nicklin  v.  Robertson,  28  Or.  278,  42 

that  the  party  should  waive  a  grood  defense:  Pac.  993,  52  Am.  St.  Rep.  790,  note. 

Mitchell  V.  Campbell.  14  Or.  468,  13  Pac.  190.  The  affidavit  must  show  the  existence  of 

The  time  for  filinfir  abstract  on  appeal  is  one  of  the  grounds  specified  in  the  statute 

governed  by  {  563,  and  an  extension  of  time  in  order  to  authorize  the  court  to  vacate 

by  the  court  is  not  authorized  by  this  sec-  a  judgment:    Nicklin  v.  Robertson,  28  Or. 

tion:    Kelley  v.   Pike,   17   Or.   330,   20  Pac.  286.  42  Pac.  993,  52  Am.  St.  Rep.  790,  note; 

€46;  Whalley  v.  Gould.  27  Or.  74,  40  Pac.  4;  Willis  v.  Lance,  28  Or.  382,  43  Pac.  384,  487. 

Shepperd  v.  Latourell,  27  Or.  137.  A  denial  of  an  application  to  vacate  a 

The  court  may  extend  the  time  for  filing  judgment   on  the  ground   of  inadvertence, 

an    amended    verified    statement    of    costs  surprise,  or  excusable  neglect,  is  a  bar  to 

where  the  application   to  extend  is   made  a  suit  in  equity  for  the  same  relief  on  the 

within   the    five   days   allowed    to   ffie   the  same  grounds:   Thompson  v.  Connell,  31  Or. 

statement:    WUlls  v.  Lance,  28  Or.  882,  43  236,  48  Pac.  467,  66  Am.  St.  Rep.  818. 
Pac  384,  487. 

S  lOA.    Defendant  Designated  by  Fictitiotts  Name. 

When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  def  endant^  such 
defendant  may  be  designated  in  any  pleading  or  proceeding  by  any  name; 
and  when  his  true  name  shall  be  discovered^  the  pleading  or  proceeding  may 
be  amended  accordingly.     [L.  1862;  D.  Cd.  §  101;  H.  C.  §  103.] 

H06.    Amending  Pleadings  Before  TriaL 

When  any  pleading  or  proceeding  is  amended  before  trial,  mere  clerical 
errors  ezceptedy  it  shall  be  done  by  filing  a  new  pleading,  to  be  called  the 
amended  complaint,  or  otherwise,  as  the  case  may  be.  Such  amended 
pleading  shall  be  complete  in  itself,  without  reference  to  the  original  or 
any  preceding  amended  one.     [L.  1862 ;  D.  Cd.  §  102 ;  H.  C.  §  104.] 

See  note   to  8  102.  ante.  lating  thereto  accompany  it:    Wells  v.  Ap- 

AlfENI>MENT. — ^When  a  new  pleadiner  is  plegate,   12   Or.   208,   6   Pac.   770;  Hume  v. 

filed  the  former  pleading  is  in  effect  with-  Woodruff,  26  Or.  373,  38  Pac.  191;  Hexter 

drawn   and    ceases    to    be   a   part   of    the  v.  Schneider,  14  Or.  184,  12  Pac.  668. 
record,  and  all  motions  and  demurrers  re- 

9 100.    Striking  out  Pleadings,  Grounds  Therefor. 

Any  pleading  not  duly  verified  and  subscribed  may,  on  motion  of  the 
adverse  party,  be  stricken  out  of  the  case.  When  any  pleading  contains 
more  than  one  cause  of  action  or  defense,  if  the  same  be  not  pleaded  sep- 
arately^ such  pleading  may,  on  motion  of  the  adverse  party,  be  stricken  out 
of  the  case.  When  a  motion  to  strike  out  is  allowed,  the  court  may,  upon 
such  terms  as  may  be  proper,  allow  the  party  to  file  an  amended  pleading, 
or,  if  the  motion  be  disallowed,  and  it  appear  to  have  been  made  in  good 
faith,  the  court  may  upon  like  terms  allow  the  party  to  plead  over.  [L.  1862 ; 
D.  Cd.  §  103 ;  H.  C.  §  105.] 

STBIKJJSQ    OUT    PLEADINGS.— As    to  duplicity  in  pleading  is  to  be  made  by  a 

itrHcinir    out   for   want    of   verification    or  motion  to  strike  out  rather  than  by  a  spe- 

subscription,  see  ante.  §8  81,  83;  and  as  to  cial  demurrer,  as  at  common  law:    McKay 

striking    out    because    different    causes    of  v.  Campbell.  1  Saw  374. 
action  are  not  separately  stated,  see  ante.       When  a  pleading  is  filed  in  good  faith, 

H  83  and  86.  the  question  whether  it  contains  facts  con- 

If  a  complaint  contains  more  than  one  stituting  a  cause  of  action  should  be  tried 

cause  of  action,   they  must  be  separately  on  demurrer,  and  not  on  motion  to  strike 

stated,  or  the  pleadixig  will  be  liable  to  be  out:   Cline  v.  Cline,  3  Or.  366. 
stricken  out  for  duplicity.    An  objection  for 

§107.    Immaterial  Error  Disregarded. 

The  court  shall,  in  every  stage  of  an  action,  disregard  any  error  or 
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defect  in  the  pleadings  or  proceedings  which  shall  not  affect  the  substantial 
rights  of  the  adverse  party.    [L.  1862 ;  D.  Cd.  §  104;  H.  C.  §  106.] 

immaterial  errors  disregarded  Ins.  Co.  34  Or.  127,  64  Pac.  311;  Savage  v. 

— ^Thls  section  authorizes  the  court  to  dls-  Savage.  36  Or.  275,  69  Pac.  461;  Chan  Sins 

regard  immaterial  variances  so  long  as  the  v.  Portland,  37  Or.   71,  60  Pac.   718;  Rose- 

opposing  party  has  not  been  misled:  Hen-  burg  Ry.  Co.  v.  Nosier.  37  Or.  303,  60  Pac. 

derson  v.  Morris.  6  Or.  28.  904;  Currey  v.  Butcher,  37  Or.  386,  61  Pac. 

Defects  in  a  notice  of  appeal  by  reason  631;  Say  re  v.  Mohney,  36  Or.  146,  66  Pac. 

of  the  loose  manner  in  which  it  was  drawn  626. 

will    be    disregarded    provided    it    has    not  A  pleading  which  is  defective  by  reason 

misled  the  opposite  party:  Gregory  v.  North  of  the  omission  of  some  material  allegation 

Pac.  L.  Co.  16  Or.  464,  17  Pac.  143.  may  be  aided  by  the  pleading  of  the  ad- 

When  the  facts  alleged  are  a   complete  verse  party.     If  the  omitted  allegation  be 

defense,   but  the  conclusion  of  law  drawn  supplied  by  the  adverse  pleading  it  is  the 

therefrom  is  misstated,  the  pleading  will  be  same  as  if  it  were  inserted  in  the  party's 

upheld:    Williams  v.  Culver,  30  Or.  381,  48  own  pleading:  Ferrara  v.  Parke,  19  Or.  141, 

Pac.  366.  23  Pac.  883;  Turner  v.  Corbett,  9  Or.  79. 

AIDER  BY  VE3RDICT. — ^After  verdict  a  A  general  verdict,  however,  will  not  sup- 
complaint  will  be  held  sufficient,  if  by  fair  ply  the  omission  of  a  material  allegation: 
and  reasonable  intendment  it  contains  alle-  Booth  v.  Moody,  30  Or.  222,  46  Pac.  884.  and 
gations  under  which  all  the  absolutely  nee-  cases  there  cited;  Wyatt  v.  Wyatt,  31  Or. 
essary  facts  could  have  been  introduced:  637,  49  Pac.  866;  Hannan  v.  Greenfield,  3S 
Nicolai  V.  Krlmbel.  29  Or.  76,  43  Pac.  866,  Or.  100,  68  Pac.  888. 
and  cases  there  collected:  Foste  v.  Standard 

§  108.    Supplemental  Pleadings. 

The  plaintiff  and  defendant  respectively  may  be  allowed  on  motion  to 
make  a  supplemental  complaint^  answer^  or  reply^  alleging  facts  material 
to  the  case,  occurring  after  the  former  complaint,  answer,  or  reply.  [L.  1862 ; 
D.  Cd.  §  105 ;  H.  C.  §  107.] 

SUPPLEMENTAL.  PLEADINGS— Where,  with   It:    Hamlin  v.   Kinney,  2  Or.   92.     A 

pending  an  appeal,  the  conditions  and  sur-  supplemental  pleading  is  sufficient  without 

roundlngs  of  one  of  the  parties  change  00  setting  out  the  original  cause  of  action;  the 

that  a  decree  predicated  on  the  facts  ex-  two   are   not   designed    to   accomplish    the 

isting  at  the  time  of  the  trial  will  be  in-  same  purpose:    Robinson  v.  Carlon,  84  Or. 

equitable,  the  cause  should  be  remanded  to  322,  56  Pac.  969. 

the  end   that  supplemental  pleadings  may  There   is  a   clear  distinction   between   a 

be   filed   and  Justice   administered:     Royal  supplemental  answer  which  sets   up  facts 

V.  Royal,  30  Or.  455,  47  Pac.  828.  transpiring  subsequently  to  the  former  an- 

A  defense  arising  after  the  commencement  swer  and  an  amendment  which  sets  up  a 

of    the    action    but    before    answer    may  defense   in  existence   at   the   filing  of   the 

properly  be  set  forth  in  such  answer.    Thus,  former  pleading.    Facts  of  the  former  class 

a  payment  and  release  after  the  commence-  are  admissible  from  the  bare  circumstance 

ment  but  before  answer  is  a  proper  defense  of   the   facts   having   transpired   since    the 

to  be  set  up  by  the  answer:     O'Connor  v.  party  had  an  opportunity   to  plead;   facts 

Van  Hoy,  29  Or.  614,  46  Pac.   762,  So,  an  of  the  latter  class  the  court  has  no  right 

accord  and  satisfaction  after  a  Judgment  to   admit   unless   the    neglect   or   delay    is 

in  a  Justice's   court  may  be  set  up   In  a  shown  to  be  excusable:   Holladay  v.  EHliott, 

supplemental  pleading  in  the  circuit  court  8  Or.   347. 

on  appeal:    Robinson  v.  Carlon,  84  Or.  321,  The  same  general  rule  groveming  supple- 

66  Pac.  969.  mental    complaints    governs    supplemental 

Filing    a    supplemental    pleading    is    a  answers:    White  v.  Allen,  3  Or.  108. 
waiver  only   of   former  pleas   Inconsistent 
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CHAPTEB   L 


OF   ISSUES   AND   THB   MODE   OP   TRIAL. 


fioe.    Issues  Defined,  Kinds  Of. 

Issues  arise  upon  the  pleadings  when  a  fact  or  conclusion  of  law  is 
maintained  by  the  one  party  and  controverted  by  the  other.  They  are  of 
two  kinds, — 

1.  Of  law;  and, 

2.  Of  fact.  [L.  1862;  D.  Cd.  §  171;  H.  C.  §  173.] 


f  110.    An  Issue  of  Law  Arises  on  Demurrer. 

An  issue  of  law  arises  upon  a  demurrer  to  the  complaint,  answer,  or 
reply,  or  to  some  part  thereof.    [L.  1862 ;  D.  Cd.  §  172 ;  H.  C.  §  174.] 
I  111.    Issues  of  Fact,  How 

An  issue  of  fact  arises, — 

Vol-  I.— 9. 
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1.  Upon  a  material  allegation  in  the  complaint^  controverted  by  the 
answer;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the  reply ;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is  joined 
thereon.    [L.  1862;  D.  Cd.  §  173;  H.  C-  §  175.] 

§  112.    Issues  of  Both  Law  and  Fact  on  Same  Pleading. 

Issues  both  of  law  and  of  fact  may  arise  upon  different  parts  of  the 
pleadings  in  the  same  action.  In  such  cases  the  issues  of  law  shall  be  first 
tried,  unless  the  court  otherwise  direct.  [L.  1862 ;  D.  Cd.  §  174 ;  H.  C. 
§  176.] 

§  118.    Trial  Defined. 

A  trial  is  the  judicial  examination  of  the  issues  between  the  parties, 
whether  they  be  issues  of  law  or  of  fact.  [L.  1862 ;  D.  Cd.  §  175 ;  H.  C. 
§  177.] 

In  a  criminal  case  the  "trial"  Includes  The  determination  of  the  issue  raised  by 
not  only  the  examination  of  the  Issue  of  a  demurrer  upon  the  grround  that  the  corn- 
fact  between  the  state  and  defendant,  but  plaint  does  not  state  facts  sufncient  to  con> 
the  decision  upon  those  issues  of  fact  and  stitute  a  cause  of  action  is  a  "trial"  under 
the  receiving  of  the  verdict:  State  v.  this  statute:  Hume  v.  Woodruff,  26  Or. 
Spores,  4  Or.   199.  376,  38  Pac.  191. 

%  114.    Issue  of  Law,  How  Tried. 

An  issue  of  law  shall  be  tried  by  the  court,  unless  referred  as  provided 
in  chapter  VI  of  title  II.  An  issue  of  fact  shall  be  tried  by  a  jury,  unless 
tried  by  the  court  or  referred,  as  provided  in  chapters  V  and  VI  of  title  II. 
[L.  1862;  D.  Cd.  §  176;  H.  C.  §  178.] 

§  115.    Motion  to  Postpone  Trial. 

A  motion  to  postpone  a  trial  on  the  ground  of  the  absence  of  evidence 
shall  only  be  made  upon  aflSdavit  showing  the  materiality  of  the  evidence 
expected  to  be  obtained,  and  what  diligence  has  been  used  to  procure  it,  and 
also  the  name  and  residence  of  the  witness  or  witnesses.  The  court  may  also 
require  the  moving  party  to  state  upon  aflBdavit  the  evidence  which  he 
expects  to  obtain,  and  if  the  adverse  party  thereupon  admit  that  such  evi- 
dence would  be  given,  and  that  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  shall  not  be  postponed. 
The  court,  when  it  allows  the  motion,  may  impose  such  conditions  or  terms 
upon  the  moving  party  as  may  be  just.  [L.  1862 ;  D.  Cd.  §  177 ;  H.  C. 
§  179.] 

See  8  1379,  post,  and  note,  for  postpone-  against  the  sureties  upon  the  official  bond 

ment  of  criminal  actions.  of  the  treasurer,  and  such  treasurer  refuses 

The  erranting  or  refusal  of  a  motion  for  to  testify  in  regard  to  certain  money  mat- 

a  continuance  is  discretionary  and  will  not  ters  until  after  the  indictments  against  him 

be  reviewed  on  appeal  unless  it  satisfacto-  in   regard  thereto   have  been  disposed   of. 

rily  appears  that  there  was  an  erroneous  the  trial  court  should  grant  a  continuance 

exercise  of  Judicial  authority:    Linn  County  until  after  such   indictments  are  disp<Mied 

V.  Morris.  40  Or. ,  67  Pac.  297,  and  cases  of:    Linn  County  v.  Morris.  40  Or.  ,  67 

there  cited.  Pac.   296. 

Where  an  action  is  brought  by  a  county 
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An  issue  of  fact  beln^r  joined  as  to  some  ness  would   If  present  testify  as   claimed, 

of  tlie  defendants  but  not  as  to  others,  and  and  that  such  testimony  should  be  consid- 

no    motion   havlngr   been   made  to   set   for  ered  as  actually  griven,   both  because  that 

trial,   a   motion  to   continue   for  the   term  matter  rests  In  the  discretion  of  the  court 

on  account  of  the  absence  of  witnesses  is  and  because  the  statute  g^lves  the  opposite 

premature:    McCown  v.  Hannah,  3  Or.  306.  party  the  right  to  insist  on  a  trial  under 

The  court  has  power  under  fi  957,  post,  to  such  circumstances:    Lew  v.  Lucas,  87  Or. 

adjourn  during  the  trial.    The  provision  of  211,  61  Pac.  344. 

this  section  in  regard  to  affidavits  does  not  A  trial  will  not  be  postponed  by  reason 

apply   to  such   case:    Young  v.   Patton,   9  of   a    commission    to    take    testimony    not 

Or.  197.  being  returned,  unless  it  appear  by  affidavit 

The  appellate  court  will  not  reverse  a  that  the  testimony  of  the  witness  is  ma- 
case  for  the  refusal  of  the  trial  court  to  terial  and  necessary,  and  that  proper  diU- 
srant  a  continuance  at  a  trial  to  secure  gence  has  been  used  to  obtain  it,  as  in  the 
the  attendance  of  an  absent  witness,  where  case  of  other  evidence,  as  provided  by  this 
the  opposite  party  admitted  that  the  wit-  section:    See  §  832,  post. 


CHAPTEB   II. 

OF  THE  FORMATION  OF  THE  JURY. 

f  116.    Jury,  haw  Drawn. 

Trial  juries  shall  be  formed  as  follows: — 

When  the  action  is  called  for  trial  the  clerk  shall  draw  from  the  trial 
jury  box  of  the  court,  one  by  one,  the  ballots  containing  the  names  of  the 
jurors  until  the  jury  is  completed  or  the  ballots  are  exhausted.  If  the  ballots 
become  exhausted  before  the  jury  is  complete,  the  sherijS,  under  the  direction 
of  the  court,  shall  summon  from  the  bystanders,  or  the  body  of  the  county, 
60  many  quaMed  persons  as  may  be  necessary,  to  complete  the  jury.  When- 
eTer,  as  in  this  section  provided,  the  sheriff  shall  summon  more  than  one 
person  at  a  time  from  the  bystanders  or  the  body  of  the  county,  he  shall 
return  a  list  of  the  persons  so  summoned  to  the  clerk.  The  clerk  shall  write 
the  names  of  such  persons  upon  separate  ballots,  and  deposit  the  same  in  the 
trial  jury  box,  and  then  draw  such  ballots  therefrom,  as  in  the  case  of  the 
panel  of  trial  jurors  for  the  term.  The  jury  shall  consist  of  twelve  persons, 
unless  the  parties  consent  to  a  less  number.  Such  consent  shall  be  entered 
in  the  journal.     [L.  1862 ;  D.  Cd.  §  178 ;  H.  C.  §  180.] 

HavinsT  discharged  the  regular  panel  of  but  not  when  called  from  the  bystanders: 

inrofB  for  the  term,  the  circuit  court  has  Bloch   v.    Multnomah   County.   25   Or.    170, 

no  authority  to  summon  a  different  Jury  86  Pac.  30. 

for  the   trial   of  any   cause   at   that   term  Where  objection  is  made  to  allowing  the 

against  the  will  of  either  party.    This  sec-  sherifT  to  summon  talesmen  for  a  jury  upon 

tion  simply  authorizes  the  filling  up  of  an  the  ground  that  he  is  interested  or  preju- 

Incomplete   jury,    not   the    forming   of    an  diced,  the  action  of  the  court  is  dlscretion- 

entirely  new   one:     Mosseau  v.   Veeder,   2  ary  whether  or  not  to  appoint  an  elisor. 

Or.   114.  The  refusal  in  a  case  where  the  sheriff  ha^ 

A  talesman  summoned  from  the  body  of  simply  expressed  an  opinion  as  to  the  pris- 

tbe  county  has  done  jury  duty  and  is  en-  oner's  guilt  is  not  an  abuse  of  discretion: 

titled  to  his  fees  whether  accepted  or  not.  State  v.  Savage,  36  Or.  200,  60  Pac.  610. 

i  117.    Challenge  to  the  Panel. 

No  challenge  shall  be  made  or  allowed  to  the  panel.  A  challenge  is 
an.  objection  to  a  particular  juror,  and  may  be  either, — 

1.  Peremptory;  or, 

2.  For  cause.     [L.  1862 ;  D.  Cd.  §  179 ;  H.  C.  §  181.] 

CHAL«L*ENGE  TO  THE  PANEL. — ^Thls  is  and  not  that  he  is  personally  disqualified 

the  common  law  "challenge  to  the  array,"  or  improperly  summoned,  is  a  challenge  to 

and  is  abolished  by  the  above  section,  and  the  panel:    State  v.  Dale,  8  Or.  229. 

the  section  applies  as  well  to  grand  as  to  A  trial  court  is  right  In  refusing  to  quash 

trial  juries:     Fitzhugh  v.  State,  2  Or.   227.  an  array,  since  a  challenge  to  the  panel  is 

An   objection   to  a  juror  on   the  ground  abolished:    State  v.  Savage,  36  Or.  198,  60 

that  he  is  drawn  from  a  particular  panel,  Pac.  610. 
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1.  Upon  a  material  allegation  in  the  complaint,  controverted  by  the 
answer;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the  reply ;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is  joined 
thereon.    [L.  1862;  D.  Cd.  §  173;  H.  C.  §  175.] 

§  112.    Issues  of  Both  Law  and  Fact  on  Same  Pleading. 

Issues  both  of  law  and  of  fact  may  arise  upon  different  parts  of  the 
pleadings  in  the  same  action.  In  such  cases  the  issues  of  law  shall  be  first 
tried,  unless  the  court  otherwise  direct.  [L.  1862 ;  D.  Cd.  §  174 ;  H.  C. 
§  176.] 

§  118.    Trial  Defined. 

A  trial  is  the  judicial  examination  of  the  issues  between  the  parties, 
whether  they  be  issues  of  law  or  of  fact.  [L.  1862;  D.  Cd.  §  175;  H.  C. 
§  177.] 

In  a  criminal   case  the   "trial"   includes  The  determination  of  the  issue  raised  by 

not  only  the  examination  of  the  issue  of  a  demurrer  upon  the  «rround  that  the  com- 

fact  between  the  state  and  defendant,  but  plaint  does  not  state  facts  sufacient  to  con- 

the  decision  upon  those  issues  of  fact  and  stitute  a  cause  of  action  is  a  "trial"  under 

the    receivincr    of    the    verdict:      State    v.  this   statute:     Hume   v.    Woodruff,    26   Or. 

Spores,  4  Or.   199.  376,  88  Pac.  191. 

S  114.    Issue  of  Law,  How  Tried. 

An  issue  of  law  shall  be  tried  by  the  court,  unless  referred  as  provided 
in  chapter  VI  of  title  II.  An  issue  of  fact  shall  be  tried  by  a  jury,  unless 
tried  by  the  court  or  referred,  as  provided  in  chapters  V  and  VI  of  title  II. 
[L.  1862;  D.  Cd.  §  176;  H.  C.  §  178.] 

§  115.    Motion  to  Postpone  Trial. 

A  motion  to  postpone  a  trial  on  the  ground  of  the  absence  of  evidence 
shall  only  be  made  upon  aflBdavit  showing  the  materiality  of  the  evidence 
expected  to  be  obtained,  and  what  diligence  has  been  used  to  procure  it,  and 
also  the  name  and  residence  of  the  witness  or  witnesses.  The  court  may  also 
require  the  moving  party  to  state  upon  affidavit  the  evidence  which  he 
expects  to  obtain,  and  if  the  adverse  party  thereupon  admit  that  such  evi- 
dence would  be  given,  and  that  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  shall  not  be  postponed. 
The  court,  when  it  allows  the  motion,  may  impose  such  conditions  or  terms 
upon  the  moving  party  as  may  be  just.  [L.  1862 ;  D.  Cd.  §  177 ;  H.  C. 
§  179.] 

See  8  1379,  post,  and  note,  for  postpone-  against  the  sureties  upon  the  official  bond 

ment  of  criminal  actions.  of  the  treasurer,  and  such  treasurer  refuses 

The  granting  or  refusal  of  a  motion  for  to  testify  in  regard  to  certain  money  mat- 

a  continuance  is  discretionary  and  will  not  ters  until  after  the  indictments  against  him 

be  reviewed  on  appeal  unless  it  satisfacto-  in  regard   thereto   have  been  disposed   of, 

rily  appears  that  there  was  an  erroneous  the  trial  court  should  grant  a  continuance 

exercise  of  judicial  authority:    Linn  County  until  after  such  indictments  are  disposed 

V.  Morris,  40  Or. ,  67  Pac.  297,  and  cases  of:    Linn  County  v.  Morris.  40  Or.  ,  67 

there  cited.  Pac.   296. 

Where  an  action  is  brought  by  a  county 


Of  the  Formation  op  thb  Jury. 


An  Issue  ot  fact  being  Joined  as  to  some  ness  would   II  present  testify  «s   claimed. 

of  tbe  defendants  but  not  as  to  others,  and  and  that  such  testimony  should  be  consld- 

no   motion    having    been    made   to    set    for  ered  as   actually  given,   both   because   that 

trlBl,   a    motion    to   continue    for    the    term  matter  rests  in  the  discretion  of  the  court 

on  account  of  the  absence  of  witnesses   Is  and  because  the  statute  gives  the  opposite 

premature:    MeCown  v.  Hannah,  3  Or.  SOB.  party  the   right   to   Insist   on   a    trial  under 

■^ '  has  power  under  1  967,  post,  to  such  circumstances:    Lew  v    '  ""   * 


adjourn  during  the  trial.  The  provision  of 
this  section  In  regard  to  affldavits  does  not 
apply   to   such    case:     Young   v.    Patton,    S 

The  appellate  court  will  not  reverse  a 
case  (or  the  refusal  of  the  trial  court  to 
grant  a  continuance  at  a  trial  to  secure 
the  attendance  of  an  absent  witness,  where 
tbe  opposite  party  admitted  that  the  wlt- 


ill,   fil   Pac.   344. 
A   trial  will  not 


postponed  by  reason 
it  appear  by  aindavlt 


CHAPTER  II. 
OF  THE  FORMATION  OF  THB  JURY. 

1  lie.    Jni7,  how  Dnmi. 

Trial  jnries  shall  be  formed  ae  follows : — 

When  the  action  is  called  for  trial  the  clerk  shall  draw  from  the  trial 
jury  box  of  the  court,  one  by  one,  the  ballote  containing  the  names  of  the 
jnrors  until  the  jury  is  completed  or  the  ballotB  are  exhausted.  If  the  ballots 
become  ezhaosted  before  the  jury  is  complete,  the  sheriff,  under  the  direction 
of  tbe  court,  shall  summon  from  the  bystanders,  or  the  body  of  the  county, 
w  many  qualified  persons  as  may  be  necesBary,  to  complete  the  jury.  When- 
ever, as  in  thie  section  provided,  the  sheriff  shall  sununon  more  than  one 
person  at  a  time  from  the  bystanders  or  the  body  of  the  county,  he  shall 
return  a  list  of  the  persona  so  summoned  to  the  clerk.  The  clerk  shall  write 
the  names  of  such  persons  upon  separate  ballots,  and  deposit  the  same  in  the 
trial  jury  bos,  and  then  draw  bucK  biiUots  therefrom,  as  in  tho  casu  of  the 
panel  of  trial  jurors  for  tbe  term.  The  jury  shalL^HU  of  twelve  persons, 
onlees  the  parties  consent  to  a  less  number.  Siq^p  ^Wt  shall  be  liiittTed 
in  the  journal.     [L.  18G2;  D.  f 
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to  a  Juror  unless  It  appears  In  the  bill  of  CAPITAL  PUNISHMENT,  CONSCHaX- 
exceptions  that  all  the  evidence  adduced  on  TIOUS  SCRUPLES  AGAINST:  See  post, 
the  trial  of  such  challensre   Is  reported  to    criminal  code,  fi  1387. 

that  court:  State  v.  Tom.  8  Or.  177;  South-  Where  both  parties  accept  a  Juror,  thou^li 
em  Pac.  Co.  v.  Rauh,  49  Fed.  699.  he  has  expressed  a  decided  opinion,  he   Is 

competent  to  act:    Williams  v.  Poppleton, 

S  Or.  140. 

1 184.    Exemption  not  Ground  of  Challenge. 

An  exemption  from  service  on  a  jury  shall  not  be  cause  of  challenge^ 
but  the  privilege  of  the  person  exempted.  [L,  1862 ;  D.  Cd.  §  186 ;  H.  C. 
§  188.] 

EX£»fPTION  FROM  SERVICE  ON  JURY:    See  I  966,  post 

1 1S6.    Number  of  Challenges  Allowed  Each  Party. 

A  peremptory  challenge  or  a  challenge  for  cause  may  be  taken  by  either 
party.  When  there  are  two  or  more  parties  plaintiffs  or  defendants^  they 
must  join  in  the  challenge  or  it  can  not  be  taken.  Either  party  shall  be 
entitled  to  three  peremptory  challenges^  and  no  more.  [L.  1862;  D.  Gd. 
§187;  H.  C.  §189.] 

1 186.  First  Challenge  by  Defendant— Time  of  Challenge. 

All  challenges  shall  be  taken  first  by  the  defendant  and  then  by  the 
plaintiff^  and  the  defendant  shall  exhaust  his  challenges  to  a  particular 
juror  before  the  plaintiff  begins.  All  challenges  shall  be  taken  to  each 
juror  as  he  is  drawn  and  appears^  and  before  another  juror  is  drawn,  unless 
the  court,  for  good  cause  shown,  shall  permit  a  challenge  to  be  taken  after- 
wards, and  before  the  number  of  the  jury  is  completed.  [L.  1862;  D.  Cd. 
§188;H.  C.  §190.] 

CHALLiENOES.  WHEN  TO  BE  TAKEJN.  called  and  challenged  peremptorily,  It  was 

— Objections  to  a  Juror  are  waived  by  fall-  not  error  for  the  court  to  allow  the  chal- 

ure   to   take   the   challenge   at   the   proper  len^  to  be  withdrawn  before  another  Juror 

time:     State   v.   McDonald.   8   Or.   113.     In  has  been  called:    Garrison  v.   Portland,   2 

the  formation  of  a  jury,  a  Juror  havlns  been  Or.  123. 

1 187.  Order  of  Challenges. 

The  challenges  of  either  party  shall  be  taken  separately^  in  the  following 
order^  including  in  each  challenge  all  the  causes  of  challenge  belonging  to  the 
same  class: — 

1.  For  general  disqualification; 

2.  For  implied  bias; 

3.  For  actual  bias; 

4.  Peremptory ;  but  either  party  may  take  peremptory  challenge  at  any 
time  before  his  right  of  challenge  ceases.  [L.  1862 ;  D.  Cd.  §  189 ;  H.  C. 
§  191.] 

1 1S8.    Trial  of  Challenge. 

The  challenge  may  be  excepted  to  by  the  adverse  party  for  insufficiency, 
and,  if  so,  the  court  shall  determine  the  sufficiency  thereof,  assuming  the 
facts  alleged  therein  to  be  true.    The  challenge  may  be  denied  by  the  adverse 


Chap.  III.]       Op  thb  Conduct  of  the  Trial  by  Jury.  135 

I>aTty,  and  if  so  the  court  shall  try  the  issue  and  determine  the  law  and  the 
fact.     [L.  1862;  D.  Cd.  §  190;  H.  C.  §  192.] 

¥niere  the  ruling  of  the  atmrt  la  aaalgned  of  exceptions:     State   v.   Tom.   8   Or.    177; 

as  error  tk»  «pP^Ilate  court  will  not  con-  Hayden  v.  Long.  8  Or.  244;  Southern  Pac. 

aider  it,  unless  the  evidence  adduced  on  the  Co.  v.  Rauh,  49  Fed.  699. 
trial  of  the  challenge  appears  in  the  bill 

1 189.    Rules  of  Evidence  on  Trial  of  Challenge. 

Upon  the  trial  of  a  challenge,  the  rules  of  evidence  applicable  to  testi- 
mony offered  upon  the  trial  of  an  ordinary  issue  of  fact  shall  govern.  The 
juror  challenged,  or  any  other  person  otherwise  competent,  may  be  examined 
as  a  witness  by  either  party.  If  a  challenge  be  determined  to  be  snfScient, 
or  found  to  be  true,  as  the  case  may  be;^  it  shall  be  allowed,  and  the  juror 
to  whom  it  was  taken  excluded;  but  if  determined  or  found  otherwise,  it 
shall  be  disaUowed.     [L.  1862 ;  D.  Cd.  §  191 ;  H.  C.  §  193.] 

1 130.    Challenge  May  be  Oral 

The  challenge,  the  exception,  and  the  denial  may  be  made  orally.  The 
judge  of  the  court  shall  note  the  same  upon  his  minutes,  and  the  substance 
of  the  testimony  on  either  side.     [L.  1862;  D.  Cd.  §192;  H.  C.  §194.] 

S  ISl.    Oath  of  Jury. 

As  soon  as  the  number  of  the  jury  has  been  completed,  an  oath  or 
aflSrmation  shall  be  administered  to  the  jurors,  in  substance  that  they  and 
each  of  them  will  well  and  truly  try  the  matter  in  issue  between  the  plaintiff 
and  defendant,  and  a  true  verdict  give  according  to  the  law  and  evidence 
as  given  them  on  the  trial.     [L.  1862 ;  D.  Cd.  §  193 ;  H.  C.  §  195.] 


CHAPTBB   III. 

OF  THE  CONDUCT  OF  THB  TRIAL  BY  JURY. 

1 18S.    Order  of  Proceeding  on  Trial 

When  the  jury  has  been  completed  and  sworn  the  trial  shall  proceed  in 
the  order  prescribed  in  this  section,  unless  the  court  for  special  reasons 
otherwise  direct: — 

1.  The  plaintiff  shall  state  briefly  his  cause  of  action,  and  the  issue  to 
be  tried ;  the  def ^dant  shall  then  in  like  manner  state  his  defense  or  coun- 
terclaim; 

2.  The  plaintiff  shall  then  introduce  the  evidence  on  his  part,  and  when 
he  has  concluded,  the  defendant  shall  do  the  same ; 

3.  The  parties  may  then  respectively  introduce  rebutting  evidence  only, 
unless  the  court,  for  good  reason,  and  in  furtherance  of  justice,  permit  them 
to  introduce  evidence  upon  the  original  cause  of  action,  defense,  or  counter- 
claim; 

4.  Not  more  than  two  counsel  shall  be  allowed  to  address  the  jury  on 
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behalf  of  the  plaintiff  or  defendant;  and  the  whole  time  occupied  on  [behalf 
of]  either^  shall  not  exceed  two  hours^  unless  the  courts  for  special  reasons^ 
shall  otherwise  permit; 

5.  When  the  evidence  is  concluded^  unless  the  case  is  submitted  to  the 
jury  on  both  sides  without  argument,  the  plaintiff  shall  commence  and  con- 
clude the  argument  to  the  jury.  The  plaintiff  may  waive  the  opening  argu- 
ment, and  if  the  defendant  then  argue  the  case  to  the  jury,  the  plaintiff 
shall  have  the  right  to  reply  to  the  argument  of  the  defendant,  and  not 
otherwise ; 

6.  The  court  may  then  charge  the  jury;  and  if  either  party  require  it, 
and  shall  at  the  commencement  of  the  trial  give  notice  of  his  intention  so 
to  do,  the  charge  of  the  court,  so  far  as  it  relates  to  the  law  and  the  facts 
of  the  case,  shall  be  reduced  to  writing  and  given  to  the  jury  by  the  court, 
as  written,  without  any  oral  explanation.  The  charge,  when  reduced  to 
writing,  must  be  filed  with  the  clerk.  [L.  1862 ;  D.  Cd.  §  194 ;  L.  1870, 
p.  29,  §3;H.  C.  §196.] 


OPENING  STATEMENT.— A  party  may, 
in  the  openlnsr  statement  of  his  case,  des- 
Ifilnate  briefly  the  particular  facts  he  expects 
to  prove,  and  the  evidence  he  Intends  to 
ofl^er  for  that  purpose,  but  the  court  may 
prevent  any  abuse  of  this  prlvllesre:  See 
Longr  V.  Lander,  10  Or.  175,  a  case  where 
the  court,  against  the  objection  of  the  op- 
posing party,  allowed  a  party  to  state  what 
evidence  he  would  offer,  and  what  he  ex- 
pected to  prove  thereby.  The  court  held 
that  a  party  Is  not  conflned  In  his  state- 
ment to  the  general  allegations  and  Issues 
in  the  pleadings. 

The  statement  by  counsel,  in  his  opening 
to  the  Jur}%  of  a  fact  which  be  was  not 
entitled  to  prove  is  not  ground  for  reversal, 
where  the  remark  was  promptly  withdrawn 
from  the  Jury  by  the  court,  and  they  were 
told  to  disregard  it  throughout  the  trial: 
State  V.  Moore.  32  Or.  66.  48  Pac.  468. 

ORDER  OP  PROOF.— It  Is  the  duty  of 
a  party  to  Introduce  his  evidence  at  the 
time  appointed  for  him.  and  a  refusal  to 
allow  him  to  introduce  certain  evidence 
while  the  adverse  party  Is  introducing  his 
evidence  will  not  be  ground  for  reversal: 
Dolph.v.  Barney,  5  Or.  209. 

A  party  Is  bound  to  introduce  all  his  evi- 
dence before  he  closes,  and  can  not  without 
leave  of  court  introduce  evidence  on  rebut- 
tal to  strengthen  his  original  case:  State 
V.  Hunsaker,  16  Or.  499.  19  Pac.  605.  The 
court  may,  however,  in  its  discretion  allow 
the  original  case  to  be  reopened  and  addi- 
tional evidence  offered:  Davis  v.  Emmons, 
82  Or.  395,  51  Pac.  652. 

A  referee  has  the  same  power  as  the  court 
to  control  the  order  of  proof:  Stinson  v. 
Bstes.   3   Or.   622. 

Where  the  plaintiff  Introduced  evidence 
of  new  matter  in  his  rebuttal,  the  court 
can  not  refuse  to  allow  defendant  to  rebut 
it:    State  v.  Dilley,  15  Or.  76.  13  Pac.  648. 

ARGUMENT  TO  JURY.— The  court  may 
against  the  will  of  a  party  limit  the  time 
for  argument  to  less  than  two  hours.  This 
statute  is  a  limitation  upon  the  power  of 
the  court  to  extend  the  time  beyond  that 
except  for  special  reasons:  Hurst  v.  Burn- 
side,  12  Or.  526.  8  Pac.  888. 

Counsel  can  not  refer  in  his  argument  to 
matters  excluded  by  the  court:  State  v. 
Blrchard,  35  Or.  485.  69  Pac.  468;  or  not  in 
evidence:  State  v.  Morse,  35  Or.  462,  57  Pac. 


681.  An  animadversion  to  the  refusal  of 
a  party  to  allow  her  physician  to  be  called 
is  ground  for  reversal:  Kelly  y.  Hlghfleld, 
15  Or.  283,  14  Pac.  744.  So,  a  comment 
upon  the  failure  of  a  husband  to  put  his 
wife  upon  the  stand:  State  v.  Hatcher, 
29  Or.  313,  44  Pac.  684.  See,  also,  Tenny 
V.  Mulvaney,  8  Or.  522. 

Where  defendant  was  arrested  soon  after 
an  affray,  the  prosecuting  attorney  may 
comment  on  the  fact  that  the  oflScers  and 
Jail  attendants  were  not  called  to  substan- 
tiate defendant's  claim  that  he  had  a  large 
bump  on  his  head,  resulting  from  a  blow  by 
his  opponent:  State  v.  Mlms,  36  Or.  315, 
61  Pac.  888. 

Where  defendant  shot  the  deceased  in  a 
fight  in  the  latter's  saloon  during  an  en- 
counter occasioned  by  a  dispute  over  what 
a  customer  had  said  as  to  defendant  cheat- 
ing at  the  gambling  table,  remarks  of  coun- 
sel for  the  state  that  the  deceased  had  a 
right  to  protect  his  customers  from  those 
who  cheated  them  were  not  improper:.  State 
V.  Mlms.  supra. 

The  adverse  party  must,  however,  object 
to  argument  and  have  the  lower  court  rule 
thereon,  otherwise  the  supreme  court  can 
not  review  it:  State  v.  Hawkins.  18  Or. 
479.  23  Pac.  476;  State  v.  Lee  Ping  Bow, 
10  Or.  31;  State  v.  Anderson,  10  Or.  466; 
State  V.  Drake,  11  Or.  899,  4  Pac.  1204 ;  State 
V.  Abrams,  11  Or.  172.  8  Pac.  327;  State  v. 
Hatcher,  29  Or.  316.  44  Pac.  584;  Boyd  v. 
Portland  Elec.  Co.  37  Or.  569,  62  Pac.  378, 
7  Am.  Elec.  Cas.  605;  Watson  v.  Southern 
Oregon  Co.  39  Or.  481,  66  Pac.  986. 

Failure  of  the  court  to  Instruct  the  jury 
not  to  be  Influenced  in  their  verdict  by  any 
applause  made  by  the  audience  in  approval 
of  the  remarks  of  the  prosecuting  attorney 
is  not  cause  for  reversal,  where  no  such 
instruction  was  asked  and  the  court 
promptly  disapproved  such  applause:  State 
V.  Brown,  28  Or.  162,  41  Pac.  1042.  See. 
al»o.  State  v.  Blrchard,  35  Or.  485,  69  Pac 
468. 

CHARGE  TO  JURY:     See  S  139,  post 

It  is  bad  practice  to  permit  the  Jury  to 
take  the  written  charge  to  the  jury  room 
with  them:    Smith  v.  Lownsdale,  6  Or.  82. 

The  trial  of  a  suit  in  equity  shall  proceed 
as  prescribed  by  subds.  1,  2,  3,  4,  6,  unless 
the  court  for  special  reajions  directs  other- 
wise:   See  §  407,  post 
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f  18S.    View  of  Premises  by  Jury. 

Whenever,  in  the  opinion  of  the  court,  it  is  proper  that  the  jury  should 
have  a  view  of  real  property  which  is  the  subject  of  the  litigation,  or  of  the 
place  in  which  any  material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  a  proper  oflBcer,  to  the  place,  which  shall 
be  shown  to  them  by  the  judge  or  by  a  person  appointed  by  the  court  for 
that  purpose.  While  the  jury  are  thus  absent,  no  person,  other  than  the 
judge  or  person  so  appointed,  shall  speak  to  them  on  any  subject  connected 
with  the  trial.     [L.  1862;  D.  Cd.  §  195;  H.  C.  §  197.] 

A  view  of  the  premises  In  the  absence  of  accompanied  them,  though  they  had  no 
the  defendant  or  his  counsel  Is  not  erro-  communication  with  any  of  them,  and  one 
neous,  if  no  application  for  their  presence  other  of  plaintiff's  attorneys  with  an  attor- 
was  made:  State  v.  Ah  Lee,  8  Or.  214;  ney  of  the  defendant  went  In  sight  of  but 
State  V.  Moran»  16  Or.  276.  14  Pac.  419;  were  not  In  company  with  the  Jury«  a  re- 
State  V.  Chee  Gong,  17  Or.  636,  21  Pac.  882.  fusal  to  discharge  them  on  motion  will  be 

Where  the  Jury,  with  the  consent  of  the  sustained,    since    the   Judge    of    the   lower 

parties,  went  to  view  the  premises  In  dls-  court   had   a   better   opportunity   to   Judge 

pnte.  and  the  attorneys  stipulated  that  one  of  the  motives  of  the  attorneys  in  mingling 

attorney   on   each  side   should   accompany  with    the    Jury    than    the    supreme    coixrt: 

them,  but  two  of  the  plaintifTs  attorneys  Keller  v.  Bley.  16  Or.  434,  16. Pac.  706. 

f  1S4.    Party  May  Submit  Propositians,  Claimed  to  be  Established. 

Any  pari:y  may,  when  the  evidence  is  closed,  submit  in  distinct  and 
concise  proposition,  the  conclnsions  of  fact  which  he  claims  to  be  established, 
or  the  conclusions  of  law  which  he  desires  to  be  adjudged,  or  both.  They 
may  be  written  and  handed  to  the  court,  or,  at  the  option  of  the  court,  oral, 
and  entered  in  the  judge's  minutes.     [L.  1862 ;  D.  Cd.  §  237 ;  H.  C.  §  240.] 

SUBMISSION  TO  JURY. — A  party  may  he  claims  to  be  established  for  the  purpose 
siubmit  aU  the  conclusions  of  fact  which  of  informing:  the  Jury  of  his  claim  and  aid- 
he  claims  to  have  proved  to  the  Jury,  but  ing:  them  in  arriving  at  a  greneral  verdict: 
the  court  can  not  direct  a  verdict  when  Knahtla  v.  Ore^ron  S.  L.  Ry.  Co.  21  Or.  163, 
there  Is  a  question  of  fact  to  be  decided:  27  Pac.  91. 
Smith  V.  Shattuck,  12  Or.  369,  7  Pac.  336.  The    submission    of    special    flndlngrs    is 

This  section  must  be  construed  in  connec-  within    the    discretion    of    the    trial   court: 

tlon  with   S  164.   post.     It  does   not  ^ve  a  Wild  v.   Oregon  S.   L.  Ry.   Co.   21  Or.   170, 

party  the  absolute  rig^ht  to  have  the  Jury  27   Pac.   954.     Appellant   can   not  complain 

answer  particular  propositions  of  fact  em-  of   the    inconsistency   of   different   instruc- 

bodied  in  a  series  of  questions,  nor  to  re-  tions  where  the  Inconsistency  resulted  from 

quire    it    to    determine    whether    the    con-  the  giving  of  instructions  proffered  by  him 

elusions  submitted  are  correct,  but  rather  which  were  not  germane  to  the  issue;  Mul- 

to  permit  any  party,  when  the  evidence  is  laney  v.  Evans,  33  Or.  338,  64  Pac.  886. 
closed,  to  submit  conclusions  of  fact  which 

i  18S.    Questions  of  Fact  to  be  Decided  by  Jury. 

All  questions  of  fact,  other  than  those  mentioned  in'  section  136^  shall 
be  decided  by  the  jury,  and  all  evidence  thereon  addressed  to  them.  [L.  1862 ; 
D.  Cd.  §238;H.  C.  §241.] 

I ISIL    What  Questions  to  be  Decided  by  Court. 

All  questions  of  law,  including  the  admissibility  of  testimony,  the  facts 
preliminary  to  such  admission,  and  the  construction  of  statutes  and  other 
writings,  and  other  rules  of  evidence,  are  to  be  decided  by  the  court,  and  all 
discussions  of  law  addressed  to  it ;  and  whenever  the  knowledge  of  the  court 
is  by  this  code  made  evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it  as  conclusive.  [L.  1862;  D.  Cd. 
§  239 ;  H.  C.  §  242.] 
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DUTY  OP  COURT  AND  JURY.— -If  there 
Is  a  dispute  as  to  the  fact  In  issue  it  is  for 
the  Jury  to  decide.  The  foUowinir  are  in- 
stances of  such  questions:  The  time  of 
payment  under  a  contract  for  cutting 
wheat,  where  plaintiff  testified  that  nothing 
was  said  as  to  the  time  of  i>aymen(,  and 
a  witness  present  at  the  time  of  the  maklnir 
of  the  contract  said  that  defendant  told  the 
plaintiff  he  would  pay  him  when  the  wheat 
was  threshed:  Ekier  v.  Bonrke,  27  Or.  3tt. 
41  Pac.  6;  when  the  statute  of  limitations 
begins  to  run  where  the  testimony  is  con- 
flicting as  to  whether  one  claiming  under 
a  will  was  adverse  to  the  heirs  or  was 
in  recognition  of  their  title,  as  cotenants: 
Morrison  v.  Holladay.  27  Or.  188,  39  Pac. 
1100;  whether  or  not  a  paper  introduced  in 
evidence  is  a  true  copy  of  an  instrument 
and  whether  such  an  instrument  was  exe- 
cuted, where  the  instrument  is  set  up  in 
the  answer  as  a  defense  and  denied  in  the 
reply,  where  evidence  is  offered  to  prove 
the  original  to  be  lost  and  two  witnesses 
swear  that  the  paper  offered  is  a  true  copy, 
but  the  plaintiff  offers  evidence  to  prove 
that  no  contract  was  ever  executed:  Rosen - 
dorf  v.  Baker,  8  Or.  241;  the  good  faith 
of  a  purported  sale  of  an  unmatured  crop 
and  question  of  title  to  the  property  where 
there  is  an  apparent  ambiguity  in  the  pur- 
ported bill  of  sale  arising  from  a  proviJsion 
requiring  the  grain  to  be  delivered  at  ven- 
dee's warehouse  after  threshing,  and  the 
latter  testified  that  he  bought  the  property 
at  the  time,  the  bill  of  sale  was  executed,, 
and  that  although  the  property  was  not 
to  be  then  delivered  to  him,  it  was  under- 
*  stood  between  the  parties  that  the  title  had 
already  passed:  Haines  v.  McKinnon.  36 
Or.  573,  67  Pac.  903;  the  question  how  long 
under  an  agreement  of  the  parties  the 
employee  was  to  receive  compensation 
under  an  indefinite  contract  of  hiring  and 
while  he  was  not  actually  at  work:  Barlow 
V.  Taylor  Min.  Co.  29  Or.  189,  44  Pac.  492; 
whether  defendant  had  paid  a  tax  levied 
upon  land  before  the  sale  thereof  for  such 
tax  where  she  stated  she  had  paid  the  tax 
and  produced  a  receipt  therefor:  Nickum 
y.  Qaston.  28  Or.  329.  42  Pac.  130. 

Where  there  is  no  dispute  as  to  the  facts, 
but  different  deductions  may  reasonably  be 
drawn  from  them,  it  is  a  question  for  the 
Jury.  Thus,  the  question  whether  certain 
facts  constitute  negligence:  Hedin  v.  Sub- 
urban Ry.  Co.  26  Or.  160.  37  Pac.  640;  Sho- 
bert  V.  May,  40  Or.  — .  66  Pac.  466;  Rich- 
mond V.  McNeill,  31  Or.  361,  49  Pac.  879; 
Wallace  v.  Suburban  Ry.  Co.  26  Or.  179,  37 
Pac.  477;  Cassida  v.  Oregon  Ry.  &  Nav.  Co. 
14  Or.  669.  13  Pac.  438;  Moakler  v.  Wil- 
lamette Val.  Ry.  Co.  18  Or.  189,  22  Pac.  948, 
17  Am.  St.  Rep.  717;  Perham  v.  Portland 
Elec.  Co.  33  Or.  469.  64  Pac.  14.  72  Am.  St. 
Rep.  730;  Boyd  v.  Portland  Elec.  Co.  37 
Or.  667,  62  Pac.  378;  Walsh  v.  Oregon  Ry. 
&  Nav.  Co.  10  Or.  260;  or  whether  certain 
facts  created  an  agency:  Connell  v.  Mc- 
Laughlin, 28  Or.  233.  42  Pac.  218,  68  Pac. 
888;  Pennoyer  v.  Willis,  26  Or.  12,  13.  36 
Pac.  668;  proximate  cause:  Hartvig  v. 
North  Pac.  L.  Co.  19  Or.  624,  26  Pac.  368. 

When  but  one  deduction  can  be  made 
from  the  evidence  and  there  is  no  conflict 
in  it  the  question  is  one  of  law  for  the 
court  and  the  court  may  direct  a  verdict, 
otherwise  the  question  must  be  submitted 
to  Jury:  Owens  v.  Snell,  29  Or.  491,  44  Pac. 
827;  Willis  v.  Holmes,  28  Or.  266,  42  Pac. 


989;  Oregon  Ry.  &  Nav.  Co.  v.  Hertsberg, 
26  Or.  223.  37  Pac.  1019;  CoflSln  v.  Hutchin- 
son. 22  Or.  666.  30  Pac  424;  De  Lashmutt 
v.   Sellwood,   10  Or.   327. 

An  offer  to  purchase  Is  not  necessarily 
an  acknowledgment  of  title  in  such  person. 
The  Jury  should  determine  the  intent  with 
which  such  offer  was  made:  Altschul  v. 
O'Neill,  36  Or.  223,  68  Pac.  96. 

The  allegation  that  a  certain  mam.  is  a 
veaeonable  attomey'B  fee.  In  aa  action  ui>on 
a  note,  tf  denied,  must  be  proved,  and  the 
question  thus  raised  is  one  for  the  Jury: 
First  Nat.  Bank  v.  Mack,  36  Or.  131.  57 
Pac.  826;  Cox  v.  Alexander,  80  Or.  439,  46 
Pac.   794. 

A  court  can  not  render  a  special  verdict 
upon  one  of  the  issues  of  fact  raised  while 
the  Jury  determine  the  others:  Cox  v.  Alex- 
ander, supra;  Flore  v.  Ladd,  29  Or.  528, 
46  Pac.  144. 

The  existence  of  agency  is  a  questloQ 
of  fact  for  the  Jury,  but  the  scope  of  agency 
is  one  of  law  for  the  court:  Long  Creek 
B.  Assn.  V.  State  Ins.  Co.  29  Or.  575.  46 
Pac.  366;  Simonds  v.  Wrightman,  36  Or.  124, 
68  Pac.  1100. 

Whether  or  not  a  witness  was  an  accom- 
plice is  for  the  court  when  all  the  facts  are 
admitted;  otherwise  for  the  Jury  under 
proper  instructions:  State  v.  Carr.  28  Or. 
395.  42  Pac.  215. 

In  an  action  for  malicious  prosecution, 
malice  is  a  question  of  fact,  and  probable 
cause  a  mixed  question  of  law  and  fact: 
Gee  V.  Culver,  12  Or.  233.  6  Pac.  775;  same 
case.  18  Or.  698,  11  Pac.  302;  Hess  v.  Oregon 
Baking  Co.  31  Or.  510,  49  Pac  803;  Stamper 
V.  Raymond,  38  Or.  16,  62  Pac.  20. 

When  a  court  is  asked  to  declare  a  fact 
established  the  evidence  must  so  completely 
establish  that  fact  as  to  remove  all  doubt, 
otherwise  it  is  for  the  decision  of  the  Jury: 
Koontz  V.  Oregon  Ry.  &  Nav.  Co.  20  Or.  26, 
23  Pac.  820. 

It  is  the  right  of  the  Jury  and  not  of  the 
court  to  determine  the  effect  of  evidence, 
except  In  particular  cases  where  Its  effect 
is  declared  by  law:  Patterson  v.  Hayden. 
17  Or.  247,  21  Pac.  129,  11  Am.  St.  Rep.  822. 
Nor  is  it  for  the  court  to  speculate  on  the 
evidence,  but  to  submit  it  to  the  Jury  if 
it  tends  to  support  the  cause  of  action: 
Hartvig  V.  North  Pac  L.  Co.  19  Or.  528. 
26  Pac.  358. 

Where  evidence  stands  admitted  or  un- 
controverted  It  concedes  to  plaintiff  every 
proper  inference.  He  has  a  right  to  ask 
the  Jury  to  believe  the  case  as  he  presented 
it,  and,  however  improbable  some  portions 
of  the  testimony  may  appear  to  the  court, 
the  court  can  not  say  that  the  Jury  may  not 
give  It  full  credence.  It  is  for  them  and 
not  the  court  to  compare  and  weigh  the 
evidence:  Walsh  v.  Oregon  Ry.  &  Nav.  Ca 
10  Or.   250. 

The  verdict  of  a  Jury  properly  rendered 
can  not  be  set  aside  by  the  court  because 
it  might  have  reached  a  different  conclusion 
from  the  testimony:  Sperry  v.  Wesco.  26 
Or.  484.  38  Pac.  623,  and  cases  cited  in  foot- 
note. 

As  to  instruction  of  court  usurping  the 
province  of  the  Jury,  see  note  to  S  139,  post. 

KNOWLEDGE  OF  THE  COURT.— It  is 
the  court's  duty  to  declare  to  the  Jury  any 
matter  which  comes  within  its  Judicial 
knowledge:  State  v.  Magers.  36  Or.  520, 
67  Pac.  197. 


§  187.    Keeping  Jury  Together. 

The  jurors  may  be  kept  together  in  charge  of  a  proper  oflScer,  or  may, 
in  the  discretion  of  the  court,  at  any  time  before  the  submission  of  the 
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^Ti  caiifie  to  them^  be  permitted  to  separate;  in  either  ease  they  may  be  admon- 

ished by  the  court  that  it  is  their  duty  not  to  converse  with  any  other  person, 
sj  or  among  themselves,  on  any  subject  connected  with  the  trial,  or  to  express 

5J  any  opinion  thereon,  until  the  case  is  finally  submitted  to  them.    [L.  1862 ; 

i,i  D.  Cd.  §196;H.  C.  §198.] 

.  ^l  The  separatingr  of  the  Jury  during  the  trial  the  progress  of  the  trial  has  been  violated 

>"  j  with  proper  admonition  is  properly  within  is  not  cause  for  reversal,  if  it  appears  that 

^  *  the  dtecretion  of  the  court,  even  In  capital  their  verdict  was  not  improperly  influenced: 

cases:    State  v.  Shaffer,  23  Or.  657«  82  Pac.  State  v.  Olberman,  33  Or.  656,  56  Pac.  886. 
64fi.  As  to  keeping  Jurors  together  after  sub- 

The  mere  fact  that  the  direction  of  the  mission,  see  §  141,  post. 
:               court  that  the  Jury  be  kept  together  during 


:i 


*: 


' 


i-' 


§  188.    Juror  Sick,  New  Juror  Sworn  In. 

If,  after  the  formation  of  the  jury,  and  before  verdict,  a  juror  become 
sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may  order  him  to  be 
discharged.  In  that  case,  unless  the  parties  agree  to  proceed  with  the  other 
jurors,  a  new  juror  may  be  sworn,  and  the  trial  begin  anew;  or  the  jury  may 
be  discharged,  and  a  new  jury  then  or  afterwards  formed.  [L.  1862 ;  D.  Cd. 
§197;H.  C.  §199.] 


1 189.    Charging  the  Jury. 

In  charging  the  jury,  the  court  shall  state  to  them  all  matters  of  law 
which  it  thinks  necessary  for  their  information  in  giving  their  verdict,  but  it 
shall  not  present  the  facts  of  the  case,  but  shall  inform  the  jury  that  they 
are  the  exclusive  judges  of  all  questions  of  fact.  [L.  1862;  D.  Cd.  §  198; 
L.  1865,  p.  37,  §  6;  H.  C.  §  200.] 

INSTRUCTIONS.  —  The    instructions    of  sanity  is  therefore  proper  when  any  evl- 

the  court  must  consist  of  matters  of  law  dence  Is  given  on  that  subject,  the  mental 

based  upon  the  allegations  and  proof  In  the  conditions   of   the  defendant  being  put  in 

case:    Woodward  v.  Oregon  Ry.  &  Nav.  Co.  Issue  by  the  plea  of  "not  guilty":    State  v. 

18  Or.  298.  22  Pac.  1076;  Knahtla  v.  Oregon  Bran  ton.  38  Or.  550,  66  Pac.  267. 

S.  L.  Ry.  Co.  21  Or.  146,  27  Pac.  91;  Coos  A  charge  which  usurps  the  province  of 

Bay  R.  Co.  v.  Siglln.  26  Or.  387,  38  Pac.  192.  the  Jury  by  assuming  a  fact  in  issue  as 

It  la  error  to  give  instructions,  however  established  is  erroneous:  State  v.  Mackey, 
correct  as  abstract  propositions  of  law,  if  12  Or.  169,  6  Pac.  648;  State  v.  Whitney,  7 
not  based  upon  the  issues  raised  by  the  Or.  390;  Yarberg  v.  Watson,  13  Or.  14,  4 
pleadlDgB  and  the  evidence  in  the  case:  Pac.  296;  Kelley  v.  Highfleld,  15  Or.  292,  14 
Pearson  v.  Dryden,  28  Or.  350.  and  authori-  pac.  744;  Salmon  v.  Cress,  22  Or.  181,  29 
ties  there  collected  in  the  footnote,  43  Pac.  Pac.  439;  Hockersmith  v.  Hanley,  29  Or.  32, 
16€:  and  in  addition,  Knahtla  v.  Oregon  S.  44  Pac.  497;  State  v.  Hatcher,  29  Or.  319, 
I*  Ry.  Co.  21  Or.  146,  27  Pac.  91;  Dooley  v.  44  Pac.  584;  FInseth  v.  Suburban  Ry.  Co. 
Bank  of  Baker  City.  29  Or.  281,  45  Pac.  780;  32  Or.  9.  51  Pac.  84;  Savage  v.  Savage.  36 
Emlson  v.  Owyhee  Ditch  Co.  37  Or.  579,  62  Or.  278,  59  Pac.  461:  Ownes  v.  Snell,  29  Or. 
Pac  13;  but  an  Instruction  that,  if  the  train  484,  44  Pac.  827;  State  v.  Bowker,  26  Or.  309, 
stopped  before  reaching  the  station  and  38  Pac.  124;  or  which  in  efPept  withdraws 
plaintiff  was  led  to  believe  from  the  words  from  the  Jury  material  facts  and  directs 
or  acts  of  defendant's  employees  that  it  them  to  base  their  verdict  on  certain  spec- 
was  a  proper  time  for  her  to  alight  and  ifled  facts  and  Ignores  other  material  facts 
in  attempting  to  do  so  she  was  thrown  to  in  evidence;  Stanley  v.  Smith,  15  Or.  612, 
tlie  ground  by  the  sudden  Jerk  of  the  car  16  Pac.  174;  or  which  states  the  effect  or 
or  in  any  other  manner  and  injured,  de-  value  of  evidence;  State  v.  Swayze,  11  Or. 
fendant  was  guilty  of  negligence,  was  not  360,  3  Pac.  674;  State  v.  Huffman,  16  Or.  23, 
erroneous  in  this  regard,  where  the  brake-  16  Pac.  640;  Meyer  v.  Thompson,  16  Or.  206, 
man  had  testified  that  when  the  whistle  18  Pac.  16:  Patterson  v.  Hayden.  17  Or.  247, 
sounded  he  went  into  the  car  and  an-  21  Pac.  129.  11  Am.  St  Rep.  822;  State  v. 
nounced  the  next  station,  which  was  plain-  Pomeroy.  30  Or.  17,  46  Pac.  797;  State  v. 
tUT's  destination:  Smitson  v.  Southern  Pac.  Lucas,  24  Or.  168.  33  Pac.  538. 
Co.  87  Or.  91.  60  Pac.  907;  but  an  instruc-  But  an  instruction  that  there  is  evidence 
tion  upon  an  abstract  question  of  law  and  "to  the  effect"  or  "tending  to  show"  a  cer- 
wfaoUy  Inapplicable  will  not  render  a  re-  tain  fact  does  not  usurp  the  province  of  the 
versal  of  the  Judgment  necessary  on  appeal.  Jury:  State  v.  Brown,  28  Or.  163.  41  Pac. 
unless  the  record  Justifies  the  inference  that  1042;  Coos  Bay  R.  Co.  v.  Slglin,  34  Or.  84, 
it  did  mislead  the  Jury  to  the  prejudice  of  53  Pac.  504;  Smitson  v.  Southern  Pac.  Co. 
appellant's  rights:  Salmon  v.  Olds,  9  Or.  37  Or.  104.  60  Pac.  907.  Nor  does  an  In- 
488.     An  instruction  on  the  defense  of  In-  struct  ion    in    an    action    on    an    insurance 


130      Issues,  Tbial,  and  Judgmbkt  in  Civil  Actions.    [Title  u. 

1.  Upon  a  material  allegation  in  the  complaint,  controverted  by  the 
answer;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the  reply;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is  joined 
thereon.    [L.  1862 ;  D.  Cd.  §  173 ;  H.  C.  §  176.] 

§  112.    Issues  af  Both  Law  and  Fact  on  Same  Pleading. 

Issues  both  of  law  and  of  fact  may  arise  upon  different  parts  of  the 
pleadings  in  the  same  action.  In  such  cases  the  issues  of  law  shall  be  first 
tried,  unless  the  court  otherwise  direct.  [L.  1862 ;  D.  Cd.  §  174 ;  H.  C. 
§  176.] 

S  118.    Trial  Defined. 

A  trial  is  the  judicial  examination  of  the  issues  between  the  parties, 
whether  they  be  issues  of  law  or  of  fact.  [L.  1862 ;  D.  Cd.  §  175 ;  H.  C. 
§  177.] 

In  a  criminal  case  the  "trial"  includes  The  determination  of  the  issue  raised  by 
not  only  the  examination  of  the  issue  of  a  demurrer  upon  the  ground  that  the  corn- 
fact  between  the  state  and  defendant,  but  plaint  does  not  state  facts  sufflclent  to  oon- 
the  decision  upon  those  issues  of  fact  and  stitute  a  cause  of  action  is  a  "trial"  under 
the  receiving  of  the  verdict:  State  v.  this  statute:  Hume  v.  Woodruff,  26  Or. 
Spores,  4  Or.   199.  376.  38  Pac.  191. 

§  114.    Issue  of  Law,  How  Tried. 

An  issue  of  law  shall  be  tried  by  the  courts  unless  referred  as  provided 
in  chapter  VI  of  title  II.  An  issue  of  fact  shall  be  tried  by  a  jury,  unless 
tried  by  the  court  or  referred,  as  provided  in  chapters  V  and  VI  of  title  II. 
[L.  1862;  D.  Cd.  §  176;  H.  C.  §  178.] 

§  115.    Motion  to  Postpone  Trial. 

A  motion  to  postpone  a  trial  on  the  ground  of  the  absence  of  evidence 
shall  only  be  made  upon  afiSdavit  showing  the  materiality  of  the  evidence 
expected  to  be  obtained,  and  what  diligence  has  been  used  to  procure  it,  and 
also  the  name  and  residence  of  the  witness  or  witnesses.  The  court  may  also 
require  the  moving  party  to  state  upon  affidavit  the  evidence  which  he 
expects  to  obtain,  and  if  the  adverse  party  thereupon  admit  that  such  evi- 
dence would  be  given,  and  that  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  shall  not  be  postponed. 
The  court,  when  it  allows  the  motion,  may  impose  such  conditions  or  terms 
upon  the  moving  party  as  may  be  just.  [L.  1862 ;  D.  Cd.  §  177 ;  H.  C. 
§  179.] 

See  5  1379,  post,  and  note,  for  postpone-  against  the  sureties  upon  the  official  bond 

ment  of  criminal  actions.  of  the  treasurer,  and  such  treasurer  refuses 

The  granting:  or  refusal  of  a  motion  for  to  testify  in  reg:ard  to  certain  money  mat- 

a  continuance  is  discretionary  and  will  not  ters  until  after  the  indictments  against  him 

be  reviewed  on  appeal  unless  it  satisfacto-  in  regard   thereto   have  been  disposed  of, 

rlly  appears  that  there  was  an  erroneous  the  trial  court  should  grant  a  continuance 

exercise  of  Judicial  authority:    Linn  County  until   after  such   indictments  are  disposed 

V.  Morris,  40  Or. ,  67  Pac.  297.  and  cases  of:    Linn  County  v.  Morris.  40  Or.  ,  67 

there  cited.  Pac.   296. 

Where  an  action  is  brought  by  a  county 
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An  Issue  of  fact  being:  Joined  as  to  some  ness  would   if  present  testify  as   claimed, 

of  the  defendants  but  not  as  to  others,  and  and  that  such  testimony  should  be  consid- 

no  motion   havlncr  been   made   to   set   for  ered  as  actually  sriven,  both  because  that 

trial,   a   motion   to  continue   for  the   term  matter  rests  in  the  discretion  of  the  court 

on  account  of  the  absence  of  witnesses  is  and  because  the  statute  grives  the  opposite 

premature:    McCown  v.  Hannah,  8  Or.  306.  party  the  right  to  insist  on  a  trial  under 

The  court  has  power  under  §  957.  post,  to  such  circumstances:    Lew  v.  Lucas,  37  Or. 

adjourn  duringr  the  trial.     The  provision  of  211,  61  Pac.  344. 

this  section  in  regard  to  affldavlts  does  not  A  trial  will  not  be  postponed  by  reason 

apply   to  such   case:    Young  v.   Patton,   9  of   a    commission    to   take    testimony    not 

Or.  197.  being  returned,  unless  it  appear  by  affidavit 

The  appellate  court  will  not  reverse  a  that  the  testimony  of  the  witness  is  ma- 
case  for  the  refusal  of  the  trial  court  to  teriaJ  and  necessary,  and  that  proper  dill- 
grant  a  continuance  at  a  trial  to  secure  gence  has  been  used  to  obtain  it,  as  in  the 
the  attendance  of  an  absent  witness,  where  case  of  other  evidence,  as  provided  by  this 
the  opposite  party  admitted  that  the  wit-  section:    See  §  832,  post. 


CHAPTER   II. 

OF  THE  FORMATION  OF  THE  JURY. 

1116.    Jury,  how  Drawn. 

Trial  juries  shall  be  formed  as  follows: — 

When  the  action  is  called  for  trial  the  clerk  shall  draw  from  the  trial 
jury  box  of  the  court,  one  by  one,  the  ballots  containing  the  names  of  the 
jurors  until  the  jury  is  completed  or  the  ballots  are  exhausted.  If  the  ballots 
become  exhausted  before  the  jury  is  complete,  the  sheriff,  under  the  direction 
of  the  court,  shall  summon  from  the  bystanders,  or  the  body  of  the  county, 
60  many  qualified  persons  as  may  be  necessary,  to  complete  the  jury.  When- 
ever, as  in  this  section  provided,  the  sheriff  shall  summon  more  than  one 
person  at  a  time  from  the  bystanders  or  the  body  of  the  county,  he  shall 
return  a  list  of  the  persons  so  summoned  to  the  clerk.  The  clerk  shall  write 
the  names  of  such  persons  upon  separate  ballots,  and  deposit  the  same  in  the 
trial  jury  box,  and  then  draw  such  ballots  therefrom,  as  in  the  case  of  the 
panel  of  trial  jurors  for  the  term.  The  jury  shall  consist  of  twelve  persons, 
unless  the  parties  consent  to  a  less  number.  Such  consent  shall  be  entered 
in  the  journal.     [L.  1862;  D.  Cd.  §  178;  H.  C.  §  180.] 

'B&'ving  discharged  the  regular  panel  of  but  not  when  called  from  the  bystanders: 

Jnron  for  the  term,  the  circuit  court  has  Bloch   v.    Multnomah   County,   26   Or.    170, 

no  authority  to  summon  a  different  Jury  35  Pac.  30. 

for  the   trial   of  any   cause  at   that   term  Where  objection  is  made  to  allowing  the 

against  the  will  of  either  party.    This  sec-  sheriff  to  summon  talesmen  for  a  Jury  upon 

tion  simply  authorizes  the  filling  up  of  an  the  ground  that  he  is  interested  or  preju- 

Incomplete   Jury,    not    the    forming   of   an  diced,  the  action  of  the  court  is  discretion - 

entirely  new   one:     Moeseau   v.   Veeder,   2  ary  whether  or  not  to  appoint  an  elisor. 

Or.  114.  The  refusal  in  a  case  where  the  sheriff  had 

A  talesman  summoned  from  the  body  of  simply  expressed  an  opinion  as  to  the  pris- 

the  county  has  done  Jury  duty  and  is  en-  oner's  guilt  is  not  an  abuse  of  discretion: 

titled  to  his  fees  whether  accepted  or  not.  State  v.  Savage,  36  Or.  200,  60  Pac.  610. 

i  117.    Challenge  to  the  PaneL 

K'o  challenge  shall  be  made  or  allowed  to  the  panel.  A  challenge  is 
an  objection  to  a  particular  juror,  and  may  be  either, — 

1.  Peremptory;  or, 

2.  For  cause.     [L.  1862;  D.  Cd.  §  179;  H.  C.  §  181.] 

CHA1JL.ENGB  TO  THE  PANEL. — ^This  is  and  not  that  he  is  personally  disqualified 

the  common  law  "challenge  to  the  array/'  or  improperly  summoned,  is  a  challenge  to 

and  is  abolished  by  the  above  section,  and  the  panel:    State  v.  Dale,  8  Or.  229. 

the  section  applies  as  well  to  grand  as  to  A  trial  court  is  right  in  refusing  to  quash 

trial  Juries:    Fitzhugh  v.   State,  2  Or.  227.  an  array,  since  a  challenge  to  the  panel  is 

An  objection   to  a  Juror  on   the  ground  abolished:    State  v.  Savage,  36  Or.  198,  60 

that  he  is  drawn  from  a  particular  panel,  Pac.  610. 
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he  shall  not^  before  the  yerdict  is  rendered^  commiinicate  to  any  person  the 
state  of  their  deliberations  or  the  verdict  agreed  on.  Before  any  officer  takes 
charge  of  a  jury^  this  section  shall  be  read  to  him^  and  he  shall  be  then 
sworn  to  conduct  himself  according  to  its  provisions  to  the  utmost  of  his 
abiUty.     [L.  1862 ;  D.  Cd.  §  200 ;  H.  C.  §  202.] 

It  is  proper  for  the  judgre  and  jury  to  dlsaflrreement  &b  to  cause  a  likelihood  that 

communicate  back  and  forth  conceminsr  the  the   verdict   la   not   the   uninfluenced    con- 

possibility   of   arriving  at   a   verdict    in   a  elusion  of  the  Jury:    State  v.  Ivanhoe,  36 

short  time,  and  as  to  the  advisability  of  the  Or.  160,  67  Pac.  317. 

Judge  waitingr  and  keepingr  court  open   to  The  court  can  not  allow  the  Jury  to  sep- 

receive   the   verdict:     State   v.   Oarrand,   6  arate  and  return  at  another  day  and  correct 

Or.  228.  a  verdict  which  they  had  returned  by  mis- 

But  the  Judge  can  not  so  strongly  urge  take  intending  another:  Nickelson  v.  Smith, 

them  to  agree  after  they  have  reported  a  15  Or.  204.  14  Pac.  40. 

§  liSL    Food  and  Lodgings  of  Jurort. 

If,  while  the  jury  are  kept  together,  either  during  the  progress  of  the 
trial  or  after  their  retirement  for  deliberation,  the  court  order  them  to  be 
provided  with  suitable  and  sufficient  food  and  lodging,  they  shall  be  so 
provided  by  the  sheriff,  at  the  expense  of  the  county.  [L.  1862;  B.  Cd. 
§  201 ;  H.  C.  §  203.] 

9  148.    What  Papers  Jury  may  Take. 

Upon  retiring  for  deliberation,  the  jury  may  take  with  them  the  plead- 
ings in  the  cause,  and  all  papers  which  have  been  received  as  evidence  on 
the  trial  (except  depositions),  or  copies  of  such  parts  of  public  records  or 
private  documents  given  in  evidence  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  possession.  They  may 
also  take  with  them  notes  of  the  testimony  or  other  proceedings  on  the  trial 
taken  by  themselves,  or  any  of  them,  but  none  taken  by  any  other  person. 
[L.  1862;  D.  Cd.  §  202;  H.  C.  §  204.] 

It  ia  bad  practice  to  allow  Jury  to  take  with    them   to    the   jury   room   a    written 
charge:    Smith  v.  Lownsdale«  6  Or.  79. 

1 144.  Jury  may  Return  for  Information. 

After  the  jury  have  retired  for  deliberation,  if  they  desire  to  be  informed 
of  any  point  of  law  arising  in  the  case,  they  may  require  the  officer  having 
them  in  charge  to  conduct  them  into  court.  Upon  their  being  brought  into 
court,  the  information  required  shall  be  given  in  the  presence  of  or  after 
notice  to  the  parties  or  their  attorneys.  [L.  1862;  L.  1866,  p.  37;  D.  Cd. 
§  203 ;  H.  C.  §  205.] 

Prior  to  the  amendment  of  this  section  stricken  out  by  said  amendment  of  1866, 

by  the  act  of  December  20,  1866,  the  court  but  was  not  changed  in  any  compilations 

was  allowed   to   instruct   the  Jury   on   the  of  the  laws  prior  to  the  present, 
testimony.    The  clause  permitting  this  was 

1 145.  Discharge  of  Jury  Without  Verdict 

Except  as  provided  in  sections  138  and  148,  or  in  case  of  some  accident 
or  calamity  requiring  their  discharge,  the  jury  shall  not  be  discharged  after 
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the  cause  is  submitted  to  them  until  they  have  agreed  upon  a  verdict  and 
given  it  in  open  court,  unless  by  the  consent  of  both  parties  entered  in  the 
journal,  or  unless  at  the  expiration  of  such  period  as  the  court  deem  proper, 
it  satisfactorily  appears  that  there  is  no  probability  of  an  agreement. 
[L.  1862;  D.  Cd.  §  204;  H.  C.  §  206.] 

The  court  is  authcnized  by  this   section  State  v.  Shaffer,  23  Or.  666,  82  Pac.  645. 
to  discharge  a  Jury  when  It  satisfactorily       The  ability  or  inability  of  a  Jury  to  agree 

appears   to   him    that   they   are   unable   to  is  a  question  of  fact  for  the  trial  court  and 

agree.    The  consent  of  the  defendant  Is  not  its  action  is  conclusive:    State  v.  Relnhart, 

necessary:    State  v.  Shaffer,  23  Or.  656,  82  26  Or.  475,  38  Pac.  822.     The  court  has  no 

Pac  545.    Nor  is  the  trial  and  discharge  of  power,    however,    to   discharge   a   Jury   on 

the  Jury   under   such    circumstances   such  Sunday  for  a  failure  to  agree:    Ex  parte 

Jeopardy  as   will   prevent   a   second   trial:  Tice,  32  Or.  194,  49  Pac.  1038. 

S  146.    New  Trial,  if  Jury  Discharged. 

In  all  eases  where  a  jury  are  discharged,  or  prevented  from  giving  a 
verdict,  by  reason  of  accident  or  other  cause,  during  the  progress  of  the  trial, 
or  after  the  cause  is  submitted  to  them,  the  action  may  be  again  tried  imme- 
diately, or  at  a  future  time,  as  the  court  directs.  [L.  1862 ;  D.  Cd.  §  205 ; 
H.  C.  §  207.] 

1 147.    Court  Deemed  Open,  Until  Jury  is  Discharged. 

While  the  jury  are  absent  the  court  may  adjourn  from  time  to  time, 
in  respect  to  other  business,  but  it  is  nevertheless  to  be  deemed,  open  for 
every  purpose  connected  with  the  cause  submitted  to  the  jury  until  a  verdict 
is  rendered  or  the  jury  discharged.  A  final  adjournment  of  the  court  dis- 
charges the  jury.     [L.  1862 ;  D.  Gd.  §  206 ;  H.  C.  §  208.] 

A   court    can   not   discharge   a    jury    on  clal    business    be   transacted    on   Sunday." 

Sunday  in  consequence  of  their  failure  to  except  certain  kinds  of  business  which  do 

asree.    This  section  is  limited  by  8  946,  that  not  include  dlschargrlnfl:  a  Jury:    Ex  parte 

"no  court  can  be  opened  nor  can  any  judi-  Tice*  32  Or.  179,  49  Pac.  1038. 

i  148.    Discharge,  if  Juror  is  Absent. 

When  the  jury  have  agreed  upon  their  verdict,  they  shall  be  conducted 
into  court  by  the  oflBcer  having  them  in  charge.  Their  names  shall  then  be 
called  and  if  all  do  not  appear,  the  rest  shall  be  discharged  without  giving  a 
verdict.     [L.  1862;  D.  Cd.  §  207;  H.  C.  §  209.] 

{  148.    Marnier  of  Giving  Verdict. 

If  the  jury  appear,  they  shall  be  asked  by  the  court  or  the  clerk  whether 
they  have  agreed  upon  their  verdict;  and  if  the  foreman  answer  in  the 
affirmative,  he  shall,  on  being  required,  declare  the  same.  [L.  1862 ;  D.  Cd. 
§208;  H.  C.  §210.] 

116a    Polling  Jury. 

When  a  verdict  is  given  and  before  it  is  filed,  the  jury  may  be  polled  on 
the  request  of  either  party,  for  which  purpose  each  shall  be  asked  whether 
i^  be  his  verdict;  if  any  juror  answer  in  the  negative,  the  jury  shall  be  sent 
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out  for  further  deliberation.  If  the  verdict  be  informal  or  infiuffirient,  it 
may  be  corrected  by  the  jury  under  the  advice  of  the  court,  or  the  jury  may 
again  be  sent  out.    [L.  1862 ;  D.  Cd.  §  209 ;  H.  C.  §  211.] 

§  151.    Completion  of  Verdict. 

When  the  verdict  is  given,  and  is  such  as  the  court  may  receive,  and  if 
no  juror  disagree  or  the  jury  be  not  again  sent  out,  the  clerk  shall  file  the 
verdict.  The  verdict  is  then  complete,  and  the  jury  shall  be  discharged 
from  the  case.  The  verdict  shall  be  in  writing,  and  under  the  direction  of 
the  court  shall  be  substantially  entered  in  the  journal  as  of  the  da/s  pro- 
ceedings on  which  it  was  given.    [L.  1862 ;  D.  Cd.  §  210 ;  H.  C.  §  212.] 

Thla  and  the  precedlnir  section  do  not  they    Intended   by   the   verdict   to  find    In 

take  away  the  common-law  right  of  a  court  favor  of  plaintiff,  and  the  justice  thereupon 

to  amend  a  verdict  after  discharge  of  the  allowed  them  to  separate,  it  was  held  that 

Jury:     Osborne   v.    Morris,   21    Or.    367,    28  the  paper  filed  was  not  their  verdict,   as 

Pac.   70:   but  the  court  can  not  amend  it  they  had  not  agreed  upon  it:  Nichelson  v. 

after  the  Jury   is  discharged   by   changing  Smith,  16  Or.  200,  14  Pac.  40. 

the  amount:    Fiore  v.  Ladd,  29  Or.  632,  46  The  affidavit  of  jurors  will  not  be  received 

Pac.    144.  to  impeach  their  verdict:  Cline  v.  Broy,   1 

Where  a  Jury  returned  a  verdict  in  favor  Or.   89;   or  show  a  mistake  in  making  up 

of  defendant,  and  the  same  was  received,  the  verdict:  Oregonlan  Ry.  Co.   v.  Oregon 

and  they  thereupon  informed  the  court  that  Steam  Nav.  Co.  3  Or.  181. 


CHAPTER   IV. 

OF   THE   VERDICT. 

§  152.    Verdict  is  Either  General  or  SpeciaL 

The  verdict  of  a  jury  is  either  general  or  special.  A  general  verdict 
is  that  by  which  the  jury  pronounce  generally  upon  all  or  any  of  the  issues, 
either  in  favor  of  the  plaintiff  or  defendant.  A  special  verdict  is  that  by 
which  the  jury  find  the  facts  only,  leaving  the  judgment  to  the  court. 
[L.  1862;  D.  Cd.  §  210a;  H.  C.  §  213.] 

There  were   two  sections   numbered  210  A  sealed  verdict  must  be  affirmed  by  the 

in  the  act  of  1862.    See  printer's  note,  ses-  Jury  in  open  court  before  it  is  of  force  and 

slon  laws,   1862,   p.   50.  validity:    Wachsmuth  v.  Routled^,  36  Or. 

See  note  to  8  107,  ante,  as  to  verdict  aid-  310,  69  Pac.  464. 
iner  defective  pleadings. 

§  158.    Verdict  in  Action  for  Specific  Personal  Property. 

In  an  action  for  the  recovery  of  specific  personal  property,  if  the 
property  have  not  been  delivered  to  the  plaintiff,  or  the  defendant  by  his 
answer  claim  a  return  thereof,  the  jury  shall  assess  the  value  of  the  property, 
if  their  verdict  be  in  favor  of  the  plaintiff,  or  if  they  find  in  favor  of 
the  defendant,  and  that  he  is  entitled  to  a  return  thereof,  and  may  at  the 
same  time  assess  the  damages,  if  any  are  claimed  in  the  complaint  or  answer, 
which  the  prevailing  party  has  sustained  by  reason  of  the  detention  or  taking 
and  withholding  such  property.    [L.  1862 ;  D.  Cd.  §  211 ;  H.  C.  §  214.] 
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If  plaintiff,  after  delivery  to  him  of  the  of  damages  will  not  render  the  verdict  de- 
property,  fail  to  prosecute  the  action,  the  fectlve:  Prescott  v.  Hellner,  13  Or.  201,  9 
defendant  Is  entitled  to  Judgment  of  dls-  Pac.  403;  Moorhouse  v.  Donaca,  14  Or.  436, 
mtewil  with  costs,  but  not  for  the  return  13  Pac.  112;  but  a  verdict  which  finds  dam- 
of  the  property,  or  its  value  If  a  return  ages  alone  without  finding  on  the  Issue  of 
can  not  be  had,  without  showing  his  right  ownership,  right  of  possession  and,  in 
to  ft:   Capital  Lumb.  Co.  v.  Hall,  10  Or.  202.  proper  case,  value,  is  Insufficient  to  support 

"Where   the   property  has   been  delivered  a  Judgment:    Jones  v.  Snyder,   8  Or.   127; 

to   the  prevailing  party  a  general  verdict  Smith  v.  Smith,  17  Or.  446,  21  Pac.  440. 
in  bis  favor  is  sufficient.     In  such  case  a       So,  when  ownership  and  right  to  posses - 

finding  that  "he  is  entitled  to  the  return  slon  are  at  issue,  a  verdict  which  is  silent 

tliereoT'  would  be  out  of  place:    Prescott  as  to  the  ownership  of  the  property  is  in- 

V.  Heilner.  13  Or.  203.  9  Pac.  403.    A  plain-  sufficient  to  authorize  a  Judgment:    Phlpps 

tiff  la  entitled  to  the  alternative  Judgment  v.  Taylor,  16  Or.  487,  16  Pac.  171;  Tick  Kee 

only    in   case   the   property   has    not    been  v.  Dunbar,  20  Or.  419,  26  Pac.  276. 
delivered    to   him:     Phipps    v.    Taylor,    16       It  Is  not  necessary,  however,  for  the  ver- 

Or.  487,  16.  Pac.  171.  diet  to  follow  the  pleadings  and  find  afllrm- 

Where  the  complaint   alleges  ownership  atively  or  negatively  on  every  issue  thereof. 

In  plaintiff  of  the  entire  property,  a  ver-  but  if  It  finds  on  all  the  questions  required 

diet  which  finds  he  Is  entitled  to  an  undi-  by  the  statute  it  la  sufficient:    Corbell  v. 

vlded   portion   is    insufficient   to   authorise  Chllders,  17  Or.  630,  21  Pac.  670. 
Judgment  for  either  party.     Replevin  will       Thus,  where  the  plaintiff's  right  to  pos- 

not  lie  for  an   undivided  portion  of  any-  session  depends  on  the  validity  of  a  note 

tiling:   Phipps  V.  Taylor,  16  Or.  486,  16  Pac.  and  mortgage,   to  which  defendant  pleads 

171;   Oullle  v.  Wong  Fook,   13  Or.  677,   11  payment  and  usury,  a  verdict  that  the  chat- 

PfeLC.   277;   Huffman  v.   Knight,  36  Or.   684,  tels  are  the  property  of  defendant  Is  tanta- 

SO  Pac  207;  Sharp  v.  Johnson,  38  Or.  246,  mount  to  a  general  verdict  upon  the  issues 

63  Pac.  486.  of  usury  and  payment,  and  is  sufficient  to 

Where   verdict   Is   for   the   plaintiff   and  support    a    Judgment    for    the    defendant: 

damages  for  detention  of  the  property  are  Nunn  v.  Bird,  36  Or.  622,  69  Pac.  808. 
dalmed,  a  failure  to  find  on  the  question 

1 154.  When  Verdict  may  be  General  or  Special. 

In  every  action  for  the  recovery  of  money  only,  or  specific  real  property, 
the  jury,  in  their  discretion,  may  render  a  general  or  special  verdict.  In 
all  other  cases  the  conrt  may  direct  the  jury  to  find  a  special  verdict  upon 
all  or  any  of  the  issues ;  and  in  all  cases  may  instruct  them,  if  they  render  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in 
vrriting.  The  special  verdict  or  finding  shall  be  filed  with  the  clerk  and 
entered  in  the  journal,  as  provided  in  chapter  III  of  this  title.  [L.  1862 ; 
D.  Cd.  §212;H.  C.  §216.] 

SPECIAIj  VBRDICT.— Directing  the  jury  more  careful  and  methodical  consideration 

to   make  special  findings  on  any  point  is  of  the  testimony  by  the  Jury  is  secured,  and 

wholly  discretionary  with  the  trial  court,  the  precise  grounds  upon  which  the  general 

Its  ruling  Is  not  reviewable:    Swift  v.  Mul-  verdict  is  based,  will  be  disclosed:  Beekman 

key,  14  Or.  66,  12  Pac.  76;  Knahtla  v.  Ore-  v.  Jackson  County,  18  Or.  289,  22  Pac.  1074; 

gon  S.  L.  Ry.  Co.  21  Or.  169,  27  Pac.  91;  but  In  what  cases  and  under  what  drcum- 

Wblte  V.  White,  84  Or.  167,  66  Pac.  646.  stances  such  special  verdict  and   findings 

Special    questions    submitted    to    a   Jury  shall  be  required  must  rest  in  the  sound 

should  relate  to  some  probative  fact  upon  discretion  of  the   trial  court:    Knahtla  v. 

which  the  rights  of  the  parties  depend,  and  Oregon   8.   L.   Ry.   Co.   21  Or.   163,   164,  27 

which  would  be  determinative  of  the  case,  Pac.  91. 

and  not  to  mere  evidentiary  facts  which       The  submission  of  special  findings  to  the 

may  be  only  prima  facie  evidence  of  other  Jury  in  sddltlon  to  the  general  verdict  may 

facts,  or  of  the  fact  to  be  proved:    White  be  withdrawn   by   the   court  at  any   time 

V.  White,  34  Or.  168.  66  Pac.  646.  before  the  Jury  have  found  a  special  verdict 

By  requiring  the  Jury  to  pass  separately  on  the  particular  questions  submitted:  Rohr 

and  specially  upon  each  controverted  ques-  v.  Isaacs,  8  Or.  464. 
tlon  of  fact,   in  many  Important  cases  a 

1 155.  Special  Verdict  Controls. 

When  a  special  finding  of  facts  shall  be  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court  shall  give  judg- 
ment accordingly.     [L.  1862 ;  D.  Cd.  §  213 ;  H.  C.  §  216.] 

Special  findings  control  the  general  ver-  thorlze  a  different  Judgment  in  the  action 
diet:  Rolfes  v.  Russel,  6  Or.  406.  The  test  than  the  general  verdict:  Loewenberg  v. 
i8  whether  the  special  findings  would  au-    Rosenthal,  18  Or.  181,  22  Pac.  601. 

Vol.  I.— 10. 
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§  156.    Jury  may  Assess  Amount  of  Recovery. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  recovery  of 
money,  or  for  the  defendant  when  a  counterclaim  for  the  recovery  of  money 
is  established  beyond  the  amount  of  the  plaintiff^s  claim  as  established,  the 
jury  shall  also  assess  the  amount  of  recovery;  they  may  also,  under  the  direc- 
tion of  the  court,  assess  the  amoimt  of  the  recovery  when  the  court  give  judg- 
ment for  the  plaintiff  on  the  answer.     [L.  1862 ;  D.  Cd.  §  214 ;  H.  C.  §  217.] 

It  Is  the  duty  of  the  Jury  to  assess  the  of  the  Jury,  the  court  can  not  amend  it  by 
amount  of  a  party's  recovery  as  weU  as  chanffln«r  the  amount:  Flore  v.  l4idd.  29 
his  rl^t  to  recover.    After  the  discharge    Or.  6SS,  46  Fac.  144 


CHAPTER   V. 

OF   TRIAL   BY   THE  COURT. 

§  157.    Trial  by  Jury,  how  Waived. 

Trial  by  jnry  may  be  waived  by  the  several  parties  to  an  issue  of  fact, 
in  actions  on  contract,  and  with  the  assent  of  the  court  in  other  actions, 
in  the  manner  following:— 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes.  [L.  1862; 
D.  Cd.  §215;  H.  C.  §218.] 

Parties  are  entitled  to  have  a  jury  trial  The   consent   of  a  party   to   submit  his 

in    proper    cases,    and    this    rie^ht    can    be  cause  for  trial  without  a  Jury  is  equivalent 

waived   only   as   provided   in   this   section:  to  a  request  for  a  special  verdict,  necessi- 

Wilkes  V.  Cornelius.  21  Or.  346,  28  Pac.  136;  tating  a  findingr  by  the   court  on  all  the 

Johnston  v.  Shofner,  23  Or.  116;  American  material  issues  involved:    Moody  v.  Ri^- 

Mortg.   Co.    V.   Hutchinson,   19   Or.   340,   24  ards,  29  Or.  286. 
Pac.  616. 

i  158.    Decision  by  the  Court,  What  ta  State,  When  Filed  and  Entered. 

Upon  the  trial  of  an  issue  of  fact  by  the  courts  its  decision  shall  be 
given  in  writing,  and  filed  with  the  clerk  during  the  term  or  within  twenty 
days  thereafter.  The  decision  shall  state  the  facts  found  and  the  conclusion 
of  law  separately,  without  argument  or  reason  therefor.  Such  decision  shall 
be  entered  in  the  journal,  and  judgment  entered  thereon  accordingly.  The 
court  may  deliver  any  argument  or  reason  in  support  of  such  decision,  either 
orally  or  in  writing,  separate  from  the  decision,  and  file  the  same  with  the 
clerk.     [L.  1862;  D.  Cd.  §  216;  H.  C.  §  219.] 

See    next    section   as    to    findings    being  Or.   200,   44  Pac.   282;   Moody  v.   Richards, 

deemed  a  verdict.  29    Or.    286.      The    case    of    McFadden    v. 

In  a  trial  of  an  action  by  a  court  without  Friendly,  9  ur.  222,  is  overruled  by  Drain- 

the  intervention  of  a  Jury  there  must  be  age  Dist.  v.  Crow,  supra, 

findings   of   fact   sufficient   to   sustain   the  A  refusal  of  a  circuit  court  to  make  a 

Judgment:  Merchants'  Nat  Bank  v.  Pope,  finding  of  fact  material  in  the  case,  where 

19  Or.   43,   26  Pac.   622;  and  such  findings  the  evidence  establishes  it,  is  a  good  ground 

must  cover  all  the  material  issues  made  by  of  exception:     Hicklin  v.   McClear,   18  Or. 

the  pleadings:    Fink  v.   Canyon  Road  Co.  138,  22  Pac.  1057.     Where  it  appears  from 

5  Or.  310;  Drainage  Dist.  v.  Crow,  20  Or.  the  evidence  that  a  matter  is  material,  and 

636,    26   Pac.    846;    Pengrra   v.    Wheeler,    24  the  court  fails   to  find  upon  it,   the  party 

Or.  637,  34  Pac.  364;  Jameson  v.  Coldwell.  wishing    to    take   advantage   of    it    should 

26  Or.  206«  36  Pac.  246;  Clark  v.  Bundy,  29  apply  to  the  trial  court  for  a  further  and 
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more  specific  finding:,   or  procure   It  to  be  diet,  and  can  not  be  set  aside  on  appeal 

embodied   in   the   bill  of  exceptions:     Luse  if  there  is  any  evidence  to  support  them: 

V.    Isthmus   Transit  Ry.    Co.    6   Or.    130,    25  Bruce   v.    Phoenix  Ins.    Co.    24   Or.    492,    34 

Am-    Rep.   506;   and,    unless   it  appears  by  Pac.  16;  Williams  v.  Gallick,  11  Or.  341,  8 

the  bill  of  exceptions  that  application  was  Pac.   469;   Liebe  v.   Nicolai,   30  Or.   367,   48 

made  to   the  court  below  for  different  or  Pac.  172;  Bartel  v.  Mathlas,  19  Or.  482,  24 

additional  findings,  and  refused,  any  com-  Pac.  918;  Lovejoy  v.  Chapman,  23  Or.  571, 

plaint  in  regard  to  the  findings  of  fact  ap-  32  Pac.   687;   and  must  be  deemed  correct 

pearlng  in  the  record,  presents  no  question  until  set  aside:    Kyle  v.  Rippey,  19  Or.  187, 

for  review  on  appeal:    Umatilla  Irr.  Co.  v.  25  Pac.  141;  Hallock  v.  Portland,  8  Or.  29. 

Bamhart,   22   Or.   390,   80  Pac.   37;   Hicklin  No   findings   are   necessary   in  regard   to 

V.  McClear.  18  Or.  138,  22  Pac.  1057;  Noland  facts  admitted  by  the  pleadings:    Fink  v. 

V.   Bull,  24  Or.  481,  33  Pac.  983;  Harris  v.  Canyon  Road  Co.   6  Or.  311;  Luse  v.  Isth- 

Harsch,   29  Or.  568,   46  Pac.   141;  Reade  v.  mus  Transit  Ry.  Co.  6  Or.  130,  25  Am.  St. 

Pacific  Supply  Assoc.  40  Or.  60,  66  Pac.  444.  Rep.  506;  Moody  v.  Richards,  29  Or.  285. 

Tbia  rule  applies,   however,   only  to  those  It  has  also  been  held  that  if  the  parties 

cases  where  a  question  not  put  in  issue  by  agree  to  the  facts,  and  so  stipulate,  there 

the  pleadings  becomes  important  as  bear-  Is  no  issue  for  trial  except  as  to  the  con- 

ing  on  the  issues  to  be  determined;  but  it  elusions   of   law   deducible   therefrom,   and 

is  the  duty  of  the  court  to  find,  sua  sponte,  hence  a  statement  of  facts  by  the  court  la 

on  all  questions  put  in  issue  by  the  plead-  unnecessary:  Frush  v.  Bast  Portland,  6  Or. 

lugs:     Moody   v.   Richards,   29   Or.   287,    45  282;   but  the  correctness  of  this  rule  may 

Pac-  777;  Daly  v.  Larsen,  29  Or.  537,  46  Pac.  well   be  doubted,   for  the   stipulations  are 

143;    Bredlng   v.    Williams,    S3   Or.    393,    64  no  part  of  the  Judgment  roll,  and  it  would 

Pac  206.  seem  to  follow  that  a  Judgment  entered  in 

Where  there  is  no  bill  of  exceptions,  the  an  action  tried  without  the  intervention  of 

only  question  the  appellate  court  can  con-  a  Jury,  in  which  no  statement  of  the  finding 

aider  is  whether  the  findings  support  the  of  fact  by  the  court  had  been  made  or  filed 

Judgment:    Allen  v.  Leavens,  26  Or.  167,  37  with  the  clerk,  would  have  no  foundation 

Pac.   488.  46  Am.  St.  Rep.   613;   Noland  v.  upon  which   to  rest:    Moody  v.   Richards, 

Bull.  24  Or.  481,  33  Pac.  983;  Richardson  v.  29  Or.  285. 

Dunlap,   26  Or.  272,  38  Pac.   1;  Hicklin  v.  Where  the  court  directs  a  Judgment,  but 

McClear,  18  Or.  188,  22  Pac.  1057.    Findings  fails  to  give  a  decision  in  writing  as  re- 

of    fact    which    merely    announce    certain  quired  by  the  code,  such  Judgment  Is   ir- 

legal  conclusions  deducible  from  facts  not  regular,  and  should  be  set  aside  upon  the 

stated  are  not  suflElcient  to  support  a  Judg-  attention  of  the  court  being  called  to  the 

ment:    Kane  v.  Rippey,  22  Or.  302,  29  Pac.  fact:   Bush  y.  Geiay,  16  Or.  355,  19  Pac.  123. 

1005.  Where  the  language  of  a  finding  is  equlv- 

Where  the  pleadings  in  an  action  on  a  ocal,   the  construction  which  accords  with 

note  admit  that  the  persona  who  executed  the  pleadings  and   supports   the  Judgment 

it  were  the  defendant  corporation's  presi-  should   be  adopted:    Whitlock  v.   Mandet, 

dent  and  secretary,  and  that  they  signed  10  Or.  168. 

the  note  as  such,  a  finding  that  they  had  A  finding  of  fact  and  a  conclusion  of  law 

authority   therefor   is   not  a  conclusion  of  are  "separately  stated"  when  they  are  not 

law  as  to  what  they  might  do  under  the  blended  with  each  other  so  as  to  produce 

power  delegated,  but  a  finding  of  fact  of  any  uncertainty  or  confusion  as  to  the  dia- 

their   authority:     Reade   v.    Pacific   Supply  tlnct    and     separate     operation     of     each, 

Assoc.  40  Or.  60,  66  Pac.  443.  though   they   need   not   be   under   separate 

Findings  of  fact  are  to  be  deemed  a  ver-  heads:    Weissman  v.  Russell,  10  Or.  76. 

f  169.    Order  of  Proceedings,  Findings  Deemed  a  Verdict. 

The  order  of  proceedings  on  a  trial  by  the  court  shall  be  the  same  as 

provided  in  trials  by  jury.    The  finding  of  the  court  upon  the  facts  shall  be 

deemed  a  verdict^  and  may  be  set  aside  in  the  same  manner  and  for  the  same 

reasons,  as  far  as  applicable,  and  a  new  trial  granted.     [L.  1862;  D.  Cd. 

'  §  217 ;  H.  C.  §  220.] 

See  1 174.  post,  for  causes  which  will  au-  deemed   a  verdict,   and   may   only  be   set 

thorixe  setting  aside  a  verdict.  aside  for  the  same  reasons  that  a  verdict 

This  section  does  not  apply  to  suits  in  may:    Hallock  v.   Portland.   8  Or.   29;  Mc- 

equity:    Howe  v.   Patterson.  5  Or.  854.  Donald  v.  American  Mortg.  Co.  17  Or.  631, 

Under    this   section   the   parties   have   a  21  Pac.  883;  Hicklin  v.  McClear,  18  Or.  137, 

right  to  Insist  that  the  testimony  be  taken  22  Pac.  1057;  Rosenblat  v.  Perkins,  18  Or. 

orally  before  the  court,  but  this  right  may  158,  22  Pac.  598;  Kyle  v.  Rippey,  19  Or.  186, 

be  waived  by  an  agreement  to  take  it  in  25  Pac.  141;  Bartel  v.  Mathias.  19  Or.  490, 

writing.     The   fact   that   the   testimony   is  24  Pac.  918;  In  re  Fenstermacher  v.  State 

taken  under  these  circumstances  by  a  ref-  19  Or.  507,  25  Pac.  142;  Drainage  Dlst.  v. 

eree,  to  be  submitted  to  the  court  at  cham-  Crow,   20  Or.   536,   26  Pac.   845;  Hughes  v. 

bers.  will  not  make  it  a  trial  by  referee,  Holman,   23   Or.   485,   32   Pac.   298;   Noland 

but  one  by  the  court  without  the  interven-  v.  Bull,  24  Or.  481.  33  Pac.  983;  Wilson  v. 

tlon  of  a  Jury:    Roy  v.  Horsley,  6  Or.  385,  Wilson,   26  Or.   319,   38  Pac.   189;   Llebe  v. 

I  26  Am.  Rep.  637,  note.  Nlcolal,   30  Or.   367,   48  Pac.   172;   Miller  v. 

'  The  finding  of  fact  of  the  court  in  a  trial  Hirschberg,   27  Or.   535,   40  Pac.   506.     See, 

without  the  intervention  of  a  jury  is  to  be  also,  note  to  preceding  section. 
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CHAPTER  VI. 

OF   TRIALS    BY    REFEREES. 

1 100.    Trial  of  Issue  May  be  Referred. 

All  or  any  of  the  issues  in  the  action,  whether  of  fact  or  law,  or  both, 
may  be  referred  upon  the  written  consent  of  the  parties.  [L.  1862 ;  D.  Cd. 
§218;  H.  C.  §221.] 

§  161.    In  What  Cases  Reference  May  be  Ordered. 

When  the  parties  do  not  consent,  the  court  may,  upon  the  application 
of  either,  or  of  its  own  motion,  direct  a  reference  in  the  following  cases : — 

1.  When  the  trial  of  an  issue  of  fact  shall  require  the  examination  of 
a  long  account  on  either  side,  in  which  case  the  referees  may  be  directed  to 
hear  and  decide  the  whole  issue,  or  to  report  upon  any  specific  question  of 
fact  involved  therein ;  or, 

2.  When  the  taking  of  an  account  shall  be  necessary  for  the  information 
of  the  court,  before  judgment  upon  an  issue  of  law,  or  for  carrying  a  judg- 
ment or  order  into  eflEect;  or, 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings,  shall  arise, 
upon  motion  or  otherwise,  in  any  stage  of  the  action;  or, 

4.  When  it  is  necessary  for  the  information  of  the  court  in  a  special 
proceeding.    [L.  1862 ;  D.  Cd.  §  219 ;  H.  C.  §  222.] 

COMPULSORY  REFERENCE. —The  to  direct  him  to  find  the  facts  and  state 
court  has  power  to  refer  causes  which  In-  the  effect  between  the  parties:  Bl^ne  v. 
volve  the  examination  of  long  accounts,  David,  17  Or.  369,  21  Pac.  62. 
whether  the  parties  consent  or  not.  Such  It  must  affirmatively  appear  that  the 
power  is  not  unconstitutional  as  deprivingr  number  of  items  to  be  litigated  is  greater 
a  party  of  a  Jury  trial:  Tribou  v.  Strow-  than  the  jury  can  properly  consider,  in 
bridge,  7  Or.  166;  McDonald  v.  American  order  that  a  cause  Involving  an  account 
Mortg.  Co.  17  Or.  684,  21  Pac.  888;  Trummer  may  be  such  as  to  authorize  the  court  to 
V.  Konrad,  32  Or.  66,  61  Pac.  447.  In  a  case  refer  the  cause  against  the  objection  of 
involving  long  and  complicated  accounts,  an  one  of  the  parties:  Mitchell  v.  Oregon  Flax 
order  of  reference,  in  addition  to  directing  Assoc.  38  Or.  606,  63  Pac  881. 
the  referee  to  take  the  evidence,  ought  also 

S  168.    Number  of  Referees. 

A  reference  may  be  ordered  to  any  person  or  persons,  not  exceeding 
three,  agreed  upon  by  the  parties.  If  the  parties  do  not  agree,  the  court  or 
judge  may  appoint  one  or  more,  not  exceeding  three.  [L.  1862;  D.  Cd. 
§220;  H.  C.  §223.] 

§  163.    Referees  Must  Have  Qualificatians  and  Competency  of  Jurors. 

When  the  appointment  of  referees  is  made  by  the  court  or  judge,  each 
referee  shall  be, — 

1.  Qualified  as  a  juror  as  provided  by  statute; 

2.  Competent  as  a  juror  between  the  parties.  [L.  1862 ;  D.  Cd.  §  221 ; 
H.  C.  §  224.] 

QUALIFICATIONS  AND  COMPETENCY  OF  JURORS:    See  15  965,  post,  and  122.  ante. 
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C  IM.    Challenge  to  Referees. 

When  the  referees  are  chosen  by  the  court,  each  party  shall  have  the 
same  right  of  challenge,  as  to  such  referees,  to  be  made  and  determined  in 
the  same  manner  and  with  like  effect  as  in  the  formation  of  juries,  except 
that  neither  party  shall  be  entitled  to  a  peremptory  challenge.  [L.  1862; 
D.  Cd.  §  222 ;  H.  a  §  225.] 

CHALI^ENGE  TO  JURORS:    See  ante,  8119.   et  seq. 

£  165.    Trial  by  Referees. 

Subject  to  the  limitations  and  directions  prescribed  in  the  order  of  ref- 
erence, the  trial  by  referees  shall  be  conducted  in  the  same  manner  as  a  trial 
by  the  court.  They  shall  have  the  same  power  to  grant  adjournments,  ad- 
minister oaths,  to  preserve  order  and  punish  all  violations  thereof  upon  such 
trial,  and  to  compel  the  attendance  of  witnesses,  and  to  punish  them  for  non- 
attendance  or  refusal  to  be  sworn  or  testify  as  is  possessed  by  the  court. 
[L.  1862;  D.  Cd.  §223;  H.  C.  §226.] 

8e«  i  168.  ante,  as  to  trial  by  the  court.  Written  documents,  especially  when  proved 

TRIAL  BY  RE:FEREE.^It  is  the  inten-  by  belngr  authenticated  as  provided  by  stat- 

tion  of  the  statute  that  trials  before  a  ref-  ute,  may  be  put  in  evidence  at  the  hearlner: 

«ree  proceed  in  the  same  manner  as  trials  Baker  v.  Woodward.  12  Or.  17,  €  Pac.  178; 

before  a  court,  and  that  referees  be  clothed  Crown  Point  Min.  Co.  v.  Crismon,  89  Or. 

with  the  same  authority  in  directine:  the  364,   65   Pac.   87.     In  Bohlman  v.   Coffin,   4 

manner  of  a  trial,  and  in  deciding:  motions  Or.  314,  the  court  said:    "A  referee  is  an 

which  may  arise  durinsr  Its  progress:   Stim-  officer  of   the  court     He  is  clothed  with 

son  V.   Bstes,  3  Or.  521.  Important  powers,  and  some  weigrht  must 

If  no  written  consent  to  a  trial  without  be  given  to  his  certificate,  and  some  dis- 

a  jury  is  filed,  and  the  court  tries  it  under  cretion  allowed  him  in  the  manner  of  tak- 

a  common  understanding,  unless  an  objec-  ing  testimony  and  returning  exhibits,"  and 

tion  Is  made  to  the  failure  to  file  the  con-  held  that  when  an  original  instrument  Is 

sent   in  writing,    the   objection   comes   too  offered   in  evidence  before  a  referee,   and 

late    on    appeal:     Dundee    Mortg.    Co.    v.  he  makes  a  certified  copy  thereof,  and  files 

Hughes,  124  U.  8.  160.  and   returns   such   copy   as   an   exhibit,    it 

A  referee  to  take  testimony  is  only  ap-  would  be  improper  to  reject  it. 
pointed  to  take  oral  proofs   in  the   case. 

i  166L    Referees'  Report. 

The  report  of  the  referees  shall  state  the  facts  f ouiid,  and  when  the 
order  of  reference  includes  an  issue  of  law^  it  shall  state  the  conclusions  of 
law  separately  from  the  facts.  The  referees  shall  file  with  their  report  the 
evidence  received  upon  the  trial.  If  evidence  offered  by  either  party  shall 
not  be  admitted  on  the  trials  and  the  party  offering  the  same  except  to  the 
decision  rejecting  such  evidence  at  the  time,  the  exception  shall  be  noted  by 
the  referees,  and  they  shall  take  and  receive  such  testimony,  and  file  it  with 
the  report.  Whatever  judgment  the  court  may  give  upon  the  report,  it  shall, 
when  it  appears  that  such  evidence  was  frivolous  or  inadmissible,  require 
the  party  at  whose  instance  it  was  taken  and  reported  to  pay  all  costs  and 
disbursements  thereby  incurred.     [L.  1862;  D.  Cd.  §224;  H.  C.  §227.] 

The   referee's   report   is   no   part   of   the  Tnimmer  v.  Konrad,  82  Or.  55,  H.  Pac,  447; 

transcript     on     appeal,     and     any     errors  Van  Bibber  v.   Fields,  25  Or.  527,  36  Pac. 

therein,  desired  to  be  reviewed  should  be  626;  Osborn  v.  Graves.  11  Or.  526,  6  Pac.  227. 
Incorporated   into   the   bill    of   exceptions: 

1 167.    Motion  to  Set  Aside  Report. 

The  report  shall  be  filed  with  the  clerk.    If  it  be  filed  in  term  time. 
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either  party  may  within  such  time  as  may  be  prescribed  by  the  rules  of  the 
courts  or  by  special  order^  move  to  set  the  same  aside  or  for  judgment  thereon^ 
or  such  order  or  proceeding  as  the  nature  of  the  case  may  require.  If  the 
report  be  filed  in  vacation^  the  like  proceedings  may  be  had  at  the  next  term 
following.     [L.  1862;  D.  Cd.  §  225;  H.  C.  §  228.] 


1 168.    Proceedings  on  Report. 

The  court  may  affirm  or  set  aside  the  report  either  in  whole  or  in  part. 
If  it  affirm  the  report^  it  shall  give  judgment  accordingly.  If  the  report 
be  set  aside^  either  in  whole  or  in  part^  the  court  may  make  another  order 
of  ref erence^  as  to  all  or  so  much  of  the  report  as  is  set  aside^  to  the  original 
referees^  or  others,  or  it  may  find  the  facts  and  distermine  the  law  itself, 
and  give  judgment  accordingly.  Upon  a  motion  to  set  aside  a  report,  the 
conclusions  thereof  shall  be  deemed  and  considered  as  the  verdict  of  a  jury. 

1862;  D.  Cd.  §  226;  H.  C.  §  229.] 


Judgment  on  an  award  made  by  a  referee 
after  the  time  for  making  such  award  has 
expired  Is  erroneous:  Hanner  v.  Coflin,  1 
Or.  99. 

Upon  an  appeal  from  a  decree  in  equity 
the  case  is  tried  anew  upon  the  evidence 
accompanying  the  transcript,  without  re- 
gard to  the  findings  of  fact  at  the  trial 
below,  whether  made  by  the  lower  court 
Itself  or  by  a  referee  appointed  by  it  for 
that  purpose:  O'Leary  v.  Fargher,  11  Or. 
225,  4  Pac.  386.  This  case  expressly  over- 
rules Fahie  v.  Lindsay,  8  Or.  474,  and  Is  as 
potent  against  State  v.  Grover,  10  Or.  66, 
although  this  latter  case  Is  not  mentioned 
in  the  opinion.  See,  also.  Nessley  v.  Ladd, 
29  Or.  861,  46  Pac.  904:  Goldsmith  v.  Elwert, 
81  Or.  644,  60  Pac.  867;  Wollenberg  v.  Mi- 
nard,  87  Or.  261.  62  Pac.  632. 

This  section  only  authorises  the  court  to 
set  aside  a  referee's  report  as  to  conclus- 
ions of  fact  under  Uie  same  circumstances 
it  is  authorised  to  set  aside  the  verdict  of 
a  Jury  and  grant  a  new  trial.  If  it  is 
against  the  great  weight  of  evidence  it  Is 
authorised  to  set  it  aside:  Merchants'  Nat. 
Bank  v.  Pope,  19  Or.  42.  26  Pac  622.     It 


will  not  be  set  aside  on  appeal  on  this 
ground  if  there  is  any  evidence  to  support 
it:  Lovejoy  v.  Chapman,  23  Or.  671,  32  Pac. 
687;  Bruce  v.  Phoenix  Ins.  Co.  24  Or.  492, 
34  Pac.  13. 

When  the  court  sets  aside  a  referee's 
report,  it  may  either  refer  the  cause  again, 
or  find  the  facts  and  determine  the  law 
itself,  and  give  Judgment  accordingly.  In 
the  latter  case  it  is  its  duty  to  find  the  facts 
and  determine  the  law  in  the  same  manner 
it  is  required  to  do  when  it  tries  a  case 
where  a  Jury  trial  has  been  waived:  Mer- 
chants' Nat.  Bank  v.  Pope,  supra. 

A  trial  court  may  set  aside  a  referee's 
rei>ort  for  any  cause  prescribed  by  the  stat- 
ute for  setting  aside  a  verdict  of  a  Jury, 
and  when  the  court  sets  aside  a  referee's 
report  and  finds  the  facts  and  determines 
the  law  itself,  its  findings  of  fkct,  though 
based  upon  the  evidence  reported  by  the 
referee,  are  entitled  to  every  presumption 
in  their  favor  that  would  arise  if  made  on 
an  original  trial  by  the  court,  and  wiU  not 
be  reviewed  on  appeal  when  supported  by 
any  testimony:  Liebe  v.  Nicolai,  SO  Or.  371, 
-48  Pac.   172. 


CHAPTER   VIL 


OF   EXCEPTIONS. 


1 168.    Exception  Defined. 

An  exception  is  an  objection  taken  at  the  trial  to  a  decision  upon  matter 
of  law,  whether  such  trial  be  by  jury  or  court,  and  whether  the  decision  be 
made  during  the  formation  of  a  jury,  or  in  the  admission  of  evidence,  or 
in  the  charge  to  the  jury,  or  at  any  other  time  from  the  calling  of  the 
action  for  trial  to  the  rendering  of  the  verdict  or  decision;  but  no  exception 
shall  be  regarded  on  a  motion  for  a  new  trial,  or  on  an  appeal,  unless  the 
exception  be  material  and  affect  the  substantial  rights  of  the  parties. 
[L.  1862 ;  D.  Cd.  §  227 ;  H.  C.  §  230.] 
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BILXi  OF  HSXCBPnONS. — ^The  object  of  ceptlons  shows  that  the  counsel  stated  what 

the  bin  of  exceptions  Is  to  bring  Into  the  he  expected  the  answer  to  be:    Kelley  v. 

record  what  would  not  otherwise  appear,  so  Hi«rnfleld,  16  Or.  277,  14  ±^ac.   744;  Stanley 

as   to  lay  the  ground  for  proceedings   In  v.  Smith,  16  Or.  507,  16  Pac.  174;  Tucker  v. 

error,  and  for  the  information  of  the  appel-  Constable,  16  Or.  409,  19  Pac.  13;  State  v. 

late  court:    State  v.   Drake,   11  Or.  896,  4  Gallo,  18  Or.  423,  23  Pac.  264;  State  v.  Bart- 

Pac   1204;   State  v.   HcGlnnis,   17  Or.  838,  mess,  33  Or.  124,  64  Pac.  167.    So,  a  written 

20  Pac  236;  State  v.  Cody,  18  Or.  636,  24  document     excluded     from     the     evidence 

Pac  896;  Nelson  v.  United  States,  30  Fed.  should  be  set  out  in  the  bill  of  exceptions, 

118.  when  necessary  to  a  proper  understanding 

Without  the  bill  of  exceptions   the  su-  of  the  exception:    Craft  v.  Dalles  City,  21 

preme   court  will   not  notice   errors   other  Or.  63,  27  Pac.  163.     When  counsel  states 

than  those  which  are  disclosed  by  the  face  in  the  presence  of  the  jury  what  he  expects 

Off  the  record:   Scott  v.  Cook,  1  Or.  26;  Ore-  to  prove  by  an  answer  it  is  not  reversible 

gonlan  Ry.  Co.  v.  Wright,  10  Or.  166;  State  error:    French  Live  Stock  Co.  v.  Springer, 

▼.  Ghee  Gong,  17  Or.  636,  21  Pac  882;  State  36  Or.  324.  68  Pac.  102.    So,  an  answer  ad- 

▼.  Chllders,  32  Or.  129,  49  Pac.  801;  E2x  parte  mltted   over  objection  should   be   Included 

IKTachllne,  32  Or.  204,  61  Pac.  1094.  in  the  bill  of  exceptions.  In  order  that  the 

The   following  matters   therefore   should  court  may  see  whether  or  not  the  party 

be  Included  In  the  bill  of  exceptions  In  order  was  prejudiced:    State  v.  Gallo,  18  Or.  426, 

to    be    reviewed:     Documentary    evidence,  23  Pac.  264. 

Fisher  v.  Kelly,  26  Or.  260,  38  Pac  67;  afD-  So,  a  failure  to  show  in  the  bill  of  ex- 

davlts  and  depositions  used   In   the   trial,  ceptlons  the  materiality  of  certain  excluded 

Roberts  v.  Parrlsh,  17  Or.  688,  22  Pac  136;  testimony  presents  no  question:    O'Connor 

State  V.  Chee  Gong,  17  Or.  636,  21  Pac  882;  v.  Van  Hoy,  29  Or.  606,  46  Pac.   762;  Mc- 

Sx  parte  Wachllne,  32  Or.  204,  61  Pac  1094;  Mahon  v.  Duffy,  36  Or.  160.  69  Pac.  184. 

State  V.  Drake,  11  Or.  398,  4  Pac  1204;  Fftr-  Where,  prejudicial  error  af&rmatlvely  ap- 

rell  ▼.  Oregon  Gold  Co.  31  Or.  472,  49  Pac  pears  on  the  face  of  the  record,   the  ap- 

876:  referee's  report,  Trummer  v.  Konard,  pellate  court  can  not  presume  that  it  was 

32  Or.  66,  61  Pac  447;  Osbom  v.  Graves,  11  harmless;  the  matter  rendering  It  harmless 

Or.  626,  6  Pac.  227;  Van  Bibber  v.  Fields,  should   appear   In   the   bill   of   exceptions: 

25  Or.  627,  86  Pac.  626;  Balfour  v.  Day,  32  Nickum  v.  Gaston,  24  Or.  380,  33  Pac.  671; 

Or.  606,  62  Pac  610.     In  the  review,  how-  Cleveland  Oil  Co.  v.  Norwich  Ins.  Soc  34 

ever,  of  proceedings  where  the  statute  does  Or.   235,   66   Pac   436;   DuBols   v.    Perkins, 

not    determine   what   shall   constitute    the  21  Or.  189,  27  Pac.  1034;  Durkee  v.  Carr,  38 

record,  all  papers  and  documents  properly  Or.  196.  63  Pac.  117,  and  cases  cited.    If  it 

filed   and  before  the  court  are  considered  affirmatively   appears,    however,   the   party 

IMU*t  of  the  record,  and  need  not  be  Incor-  was  not  prejudiced  by  the  error  an  excep- 

porated  In  the  bill  of  exceptions:    Ankeny  tion  thereto  will  not  avail:    Hart  v.  Terrl- 

V.  Fialrview  Milling  Co.  10  Or.  896.  tory,  1  Or.  123;  The  .Victorian  Number  Two, 

No  exception  need  be  taken  to  matters  26  Or.   197,   46  Am.   St.  Rep.  616;   State  v. 

apparent  upon  the  face  of  the  record:   Scott  Mason.  26  Or.  276,  28  Pac.  130,  46  Am.  St. 

V.  Cook,  1  Or.  107;  Nelson  v.  United  States,  Rep.   629. 

SO  Fed.  113;  but  this  does  not  preclude  the  BXCEPTIONS  TO  BE  PARTICULARLY 

necessity   of   making  a   statement   of   the  STATED.  ETC. — Sufficient  of  the  evidence 

exception,  as  the  matters  which  render  er-  and    proceedings    should    be    incorporated 

roneous  the  part  of  the  record  sought  to  be  into  the  bill  of  exceptions  to  explain  the 

reviewed  may  not  be  a  part  of  the  record:  exceptions:  Richards  v.  Fanning,  6  Or.  366; 

Mitchell  V.  Powers.  16  Or.  492,  19  Pac.  647.  State  v.  Clemens,  16  Or.  246,   14  Pac.  410; 

No  bni  of  exceptions,  however.  Is  necessary  O'Connor  v.  Van  Hoy,  29  Or.  611,  46  Pac 

to  present  on  appeal  the  propositions  that  762;  but  no  more  of  the  evidence  and  mat- 

the   lower  court  was  without  Jurisdiction,  ters  than  is  necessary  to  explain  it  should 

and   that  the  complaint   does   not  state  a  be  Included:    thus,   the  whole  proceedings 

cause   of  action,   as   the  Judgment   roll   Is  extended  from  the  stenographer's  notes  is 

sufficient:    Reynolds  v.  Jackson  County,  88  not  a  proper  bill  of  exceptions:    Eaton  v. 

Or.    428,    63   Pac    1072;   State   v.    Mack,   20  Orejiron  Ry.  &  Nav.  Co.  22  Or.  497,  30  Pac. 

Or.  234,  26  Pac  639.  811;  State  v.  Murray.  11  Or.  414,  6  Pac.  66; 

No  objection  to  the  rulings  or  proceed-  Tucker  v.  Salem  Flour.  M.  Co.  16  Or.  686. 

ings  of  the  trial  court  will  be  considered  16  Pac.  426;  State  v.  Jarvls.  18  Or.  366.  23 

on  appeal  unless  there  Is  an  objection,  a  Pac.  261;  Janeway  v.  Holston,  19  Or.  98,  23 

ruling  thereon,  and  an  exception,  all  prop-  Pac.  860;  McQuade  v.  Portland  &  Vane  R. 

erly  Incorporated  into  a  bill  of  exceptions:  Co.  19  Or.  636.  26  Pac.  26;  Reynolds  v.  Jack- 

State  v.  Foot  Tou,  24  Or.  61,  32  Pac  1031;  son  County.  33  Or.  422.  63  Pac.  1072;  Flore 

State   V.   Abrams.   11   Or.   172,   8  Pac   327;  v.  Ladd.  22  Or.  202,  29  Pac  436;  State  v. 

Balfour  v.  Day,  32  Or.  606.  62  Pac.  610.  Drake,  11  Or.  396,  4  Pac  1204. 

Such  objections  should  be  taken  at  the  The    point    of    each    exception    must    be 

time  the  error  complained  of  occurs,  and,  particularly  stated,  complete  within  itself, 

if  not  so  taken,  will  deemed  to  have  been  and  accompanied  with  so  much  of  the  evl- 

walved:    Rogue  River  Mln.  Co.  v.  Walker,  dence  as  Is  necessary  to  explain  it  and  no 

1  Or.   841.     Objections  taken  after  verdict  more:     Eaton  v.   Oregon  Ry.   &  Nav.   Co. 

are   not   available:    State  v.   Zorn,   22   Or.  22  Or.  603,  30  Pac.  311. 

692,  30  Pac  317.  Where   all   the  evidence   is   Incorporated 

EXHIBITS. — ^An  exhibit  attached  to  a  bill  in  the  bill  of  exceptions  for  one  purpose, 
of  exceptions  and  referred  to  therein  as  a  such  as  error  In  refusing  a  motion  of  non- 
part  of  It.  will  be  treated  as  a  part  thereof:  suit,  this  is  no  reason  why  the  other  errors 
Morrtoon  v.  Crawford.  7  Or.  472.  It  must  should  not  be  separately  stated  and  pointed 
be  attached  and  identified:  Roberts  v.  Par-  out:  Hedin  v.  Suburban  Ry.  Co.  26  Or.  164, 
rish,  17  Or.  688,  22  Pac  136.     In  Oregonian  37  Pac.   640. 

Ry.   Cc   V.   Wright,   10  Or.   162,   it   is  held  The  supreme  court  can  not  strike  from 

sufficient  if  the  papers  are  attached  to  the  the  flies  an  extension  of  the  stenographer's 

bni  of  exceptions  and  referred   to  therein  notes,  signed  and  allowed  by  the  trial  court, 

as   "hereunto   annexed,"    marked    "exhibit  but  it  will  refuse  to  examine  the  matters 

A."  ''exhibit  B,"  although  not  marked  as  sought    to   be   presented    in    this    manner: 

exhibits    In    any    manner.  Hamilton  v.  Gordon,  22  Or.  661,  30  Pac  496. 

ERROR    BffUST   AFFIRMATIVELY   AP-  Where  such  a  bill  of  exceptions  Is  presented 

PEAR. — ^Error,  to  reverse  a  cause,  must  be  and  agreed  to  by  both  parties  as  a  bill  of 

Bhown  afflrmatively.     Alleged  error  in  ex-  exceptions,  and  properly  signed  and  allowed 

cJudiDg  an    answer   to  a   question    is   not  by  the  court,  and  the  question  to  be  pre- 

AvaJlable  on  appeal  unless  the  bill  of  ex-  sented  is  a  motion  for  nonsuit,  a  motion 
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to  strike  It  from  the  record  will  be  denied: 
Johnston  v.  Oregon  8.  L.  Ry.  Co.  23  Or.  98, 
81  Pac.  288. 

Where  It  Is  proposed  to  show  an  abuse 
of  discretion  the  bill  must  contain  all  evi- 
dence upon  which  such  conclusion  was 
founded:    State  v.  Jackson,  9  Or.  476. 

To  review  error  In  refuslnir  a  motion  for 
nonsuit  It  must  affirmatively  appear  that 
the  bill  of  exceptions  contains  all  the  evi- 
dence before  the  court  at  the  time  the  mo- 
tion was  made:  Atterberry  v.  Portland  & 
W.  V.  Ry.  Co.  18  Or.  85,  22  Pac.  527;  Woods 
V.  Courtney,  16  Or.  121,  17  Pac.  745;  Roberts 
V.  Parrlsh,  17  Or.  688,  22  Pac.  136;  Johnston 
v.  Oregron  S.  L.  Ry.  Co.  23  Or.  98,  31  Pac. 
288;  Coffin  v.  Hutchinson,  22  Or.  654,  80 
Pac.  424;  Shaefer  v.  Stein.  29  Or.  148,  46 
Pac.  301;  Hedln  v.  Suburban  Ry.  Co.  26  Or. 
168,  164,  37  Pac.  640;  Fisher  v.  Kelly,  26 
Or.  260,  38  Pac.  67;  First  Nat.  Bank  v.  Fire 
Assn.  88  Or.  193,  50  Pac  568.  A  general 
exception  Is  sufficient  when  It  challenges 
on  the  ground  that  It  Is  not  the  law  of 
the  case:  Nlckum  v.  Qaston,  24  Or.  391, 
85  Pac.  81. 

Where  admissions  are  made  by  a  prisoner 
In  the  absence  of  his  codefendant,  an  ob- 
jection to  their  introduction  In  evidence 
simply  on  the  ground  that  they  are  Incom- 

Setent,  without  more  particularity.  Is  suf- 
clent:  State  v.  Magone,  82  Or.  208,  51 
Pac.  453. 

BXCEPTIONS.  QENBRALLY.— It  Is  not 
error  simply,  but  error  legally  excepted  to, 
that  constitutes  ground  for  reversal:  Kear- 
ney V.  Snodgrass,  12  Or.  811,  7  Pac.  809. 
An  exception  In  general  terms  to  an  In- 
struction which  Is  correct  In  point  of  law 
can  not  avail  a  party  on  appeal.  The  proper 
mode  Is  to  except  to  the  Instruction,  and 
ask  that  the  proper  one  be  given,  or.  If 
Irrelevant,  that  It  be  withdrawn:  Kearney 
V.  Snodgrass.  12  Or.  811,  7  Pac.  809. 

An  exception  In  gross  to  a  series  of  prop- 
ositions, some  of  which  are  correct.  Is  un- 
availing on  appeal:  Murray  v.  Murray,  6 
Or.  17;  Langford  v.  Jones.  18  Or.  330,  22 
Pac.  1064;  Salmon  v.  Cress,  22  Or.  179,  29 
Pac.  439;  Jensen  v.  Foss.  24  Or.  168,  83 
Paa  637;  McAllister  v.  Long.  33  Or.  368, 
64  Pac.  194;  but  where  a  series  of  Instruc- 
tions assert  but  one  proposition,  an  excep- 
tion to  them  as  a  whole  Is  sufficient  to 
secure  their  consideration  on  appeal:  Nlck- 
um V.  Gaston.  24  Or.  890,  36  Pac.  31.     . 

ESxceptlons  can  only  be  taken  to  matters 
occurring  before  the  cause  Is  submitted. 
No  exception,  therefore,  can  be  taken  to 
the  ruling  on  a  motion  for  a  new  trial, 
and  such  ruling  Is  not  reviewable  on  appeal: 
Kearney  v.  Snodgrass,  12  Or.  314,  7  Pac. 
809;  State  v.  Clemens,  15  Or.  243,  14  Pac. 
410;  Beekman  v.  Hamlin.  23  Or.  319,  31  Pac. 
707;  State  v.  Foot  You,  24  Or.  70,  32  Pac. 
1031. 

AMENDING  BILL  OF  EXCEPTIONS.— 
A  bill  of  exceptions,  which,  through  Inad- 
vertence or  mistake,  has  been  Incorrectly 
made  up,  may,  by  order  of  the  trial  court 
entered  nunc  pro  tunc,  on  proper  notice, 
be  so  amended  at  a  subsequent  term  that 


It  will  accord  with  the  real  facta,  even 
though  an  appeal  Is  pending:  State  ex  rel. 
V.  Estes.  34  Or.  204,  52  Pac.  671;  Bloch  v. 
Sammons.  87  Or.  600,  55  Pac.  438.  

SIGNING  AND  ALLOWING  BY  THE 
JUDGE. — The  bill  of  exceptions  must  be 
signed  and  allowed  by  the  trial  Judge  before 
the  supreme  court  can  consider  it.  A  state- 
ment containing  the  testimony  given  and 
the  rulings  of  the  court  excepted  to,  and 
certified  as  correct  by  the  attorneys  of 
both  parties  is  insufficient:  Singer  Mfg.  Co. 
V.  Graham,  8  Or.  17.  34  Am.  Rep.  572;  nor 
is  a  stipulation  of  the  facts  by  the  parties 
sufficient:  Kimery  v.  Taylor,  29  Or.  234,  45 
Pac.  771;  Umatilla  Irr.  Co.  v.  Barnhart,  22 
Or.  390,  30  Pac.  37;  nor  can  the  original 
stenographic  notes  of  the  official  reporter 
be  considered  without  the  certificate  of  the 
trial  Judge:  Kimery  v.  Taylor,  29  Or.  284, 
46  Pac  771. 

The  certificate  of  the  trial  Judge  that  the 
bill  of  exceptions  contains  all  the  evidence 
on  a  certain  point  overcomes  any  pre- 
sumption that  some  of  it  was  omitted: 
Cleveland  Oil  Co.  v.  Norwich  Ins.  Soc  84 
Or.  238,  65  Pac.  486. 

In  Holcomb  v.  Teal,  4  Or.  862.  it  was  held 
that  the  bill  of  exceptions  must  be  pre- 
sented, allowed  and  signed  at  some  time 
prior  to  the  first  day  of  the  term  next 
succeeding  the  term  at  which  the  cause  was 
determined,  but  this  case  was  overruled  in 
Ah  Lep  V.  Gong  Choy,  18  Or.  209,  11  Pac 
72;  where  it  Is  held  that  it  is  not  absolutely 
necessary  that  it  be  signed  within  that 
time,  but  that  it  should  be  tendered  to  the 
Judge  immediately  after  the  trial,  unless 
the  time  therefor  is  extended,  but  the  set- 
tlement and  allowance  may  be  made  at  any 
reasonable  time  thereafter  according  to  the 
convenience  of  the  Judge. 

If  for  any  satisfactory  cause  a  party  Is 
unable  to  have  his  bill  of  exceptions  drawn 
out  in  form  and  signed  during  the  term, 
the  Judge  who  presided  at  the  trial  has  the 
power  to  sign  it  afterward,  and  It  becomes 
a  part  of  the  record  with  the  same  effect 
as  if  signed  during  the  term:  Mogan  v. 
Thompson.  13  Or.  230,  9  Pac.  664;  Chee 
Gong  V.  Steams,  16  Or.  223,  17  Pac.  871; 
Henrichsen  v.  Smith,  29  Or.  480,  44  Pac 
496. 

If  the  circuit  Judge  refuse  to  sign  a  bill 
of  exceptions,  he  may  be  compelled  to  do 
so  by  mandamus:  Ah  Lep  v.  Gong  Choy, 
13  Or.  211.  11  Pac.  72;  Chee  Gong  v.  Steams, 
16  Or.  219.  17  Pac.  871;  but  only  under 
unusual  circumstances:  McElwaln  v.  Brad- 
shaw.  80  Or.  669.  48  Pac.  424.  Mandamus 
will  not  be  issued  to  compel  the  successor 
of  the  Judge  who  tried  the  action  to  sign 
a  bill  of  exceptions,  in  the  absence  of  a 
statute  making  the  extended  notes  and 
certified  report  of  the  official  reporter  con- 
clusive evidence  of  the  facts  therein  set- 
tled: Henrichsen  v.  Smith.  29  Or.  482,  44 
Pac.  496.  The  successor  of  the  Judge  who 
tried  the  case  can  not  sign  a  bill  of  ex- 
ceptions where  there  Is  a  disputed  question 
of  fact:  Henrichsen  v.  Smith,  supra.  See, 
however,  fi  907,  post. 


f  170.    Ezceptians,  how  Taken. 

The  point  of  the  exception  shall  be  particularly  stated,  and  may  be 
delivered,  in  writing,  to  the  judge,  or  entered  in  his  minutes,  and  at  the 
time  or  afterwards,  be  corrected  until  made  conformable  to  the  truth.  If  an 
objection  is  made  to  any  ruling  of  the  court  in  the  progress  of  a  trial,  and 
the  truth  of  the  statement  thereof  is  not  agreed  upon  between  the  counsel  and 
the  court,  the  counsel  may  verify  his  statement  thereof,  by  his  own  oath  and 
that  of  two  respectable  and  disinterested  bystanders,  and  file  the  same  as  an 
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exception  to  the  ruling  objected  to.  Such  statement  must  be  filed  within 
the  day  that  the  objection  is  made,  and  not  otherwise.  Within  one  day 
thereafter  the  adverse  party  may  file  a  statement  of  the  objection  as  pre- 
pared or  approved  by  the  court,  together  with  the  aflSdavits  of  not  more  than 
three  respectable  and  disinterested  bystanders,  concerning  the  truth  or  falsity 
of  the  statement  of  the  exception  as  filed  by  the  counsel,  and  prepared  or 
approved  by  the  court.  Each  statement  of  the  exception,  and  all  affidavits 
concerning  either  of  them  when  filed  as  herein  required,  shall  be  deemed 
a  part  of  the  record  of  the  cause,  and  upon  an  appeal  or  review,  the  appellate 
court  must  first  ascertain  therefrom  the  truth  of  the  matter,  as  far  as  possible, 
and  then  determine  the  law  arising  thereon.  The  court  must  allow  the 
counsel  a  reasonable  time  to  procure  the  verification  of  his  statement  as 
herein  required;  and  all  affidavits  of  bystanders  shall  be  taken  by  the  clerk 
of  the  court,  who  must  certify  thereon,  if  he  is  satisfied  of  the  fact  that 
the  bystander  is  respectable  and  disinterested.  [L.  1862,  p.  54>  §328; 
L.  1864;  D.  Cd.  §228;  H.  C.  §231.] 

See  note  to  8  169,  ante. 

■ 

f  171.    No  Particular  Form  of  Exception  Required. 

No  particular  form  of  exception  shall  be  required*  The  objection  shall 
be  stated  with  so  much  of  the  evidence  or  other  matter  as  is  necessary  to 
explain  it,  but  no  more.     [L.  1862  ;^D.  Cd.  §  229;  H.  C.  §  232.] 

See  note  to  8  169,  ante. 

S  17S.    When  Exception  not  Necessary. 

The  statement  of  the  exception,  when  settled  and  allowed,  shall  be 
dgned  by  the  judge  and  filed  with  the  clerk,  and  thereafter  it  shall  be 
deemed  and  taken  to  be  a  part  of  the  record  of  the  cause.  No  exception 
need  be  taken  or  allowed  to  any  decision  upon  a  matter  of  law  when  the 
same  is  entered  in  the  journal,  or  made  wholly  upon  matters  in  writing  and 
on  file  in  the  court.     [L.  1862 ;  D.  Cd.  §  230 ;  H.  C.  §  233.] 

See  note  to  8  169,  ante. 

CHAPTER  VIIL 

OF   NEW   TBIAL. 

%  ITS.    Definition  of  New  Trial 

A  new  trial  is  a  re-examination  of  an  issue  of  fact  in  the  same  court 
after  a  trial  and  decision  or  verdict  by  a  court  or  jury.  [L.  1862 ;  D.  Cd. 
§  231 ;  H.  C.  §  234.] 

f  174.    For  What  Causes  Granted. 

The  former  verdict  or  other  decision  may  be  set  aside  and  a  new  trial 
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granted^  on  the  motion  of  the  party  aggrieved,  for  any  of  the  following  causes 
materially  affecting  the  substantial  rights  of  such  party:— 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  adverse  party, 
or  any  order  of  the  court,  or  abuse  of  discretion,  by  which  such  party  was 
prevented  from  having  a  fair  trial; 

2.  Misconduct  of  the  jury  or  prevailing  party; 

3.  Accident  or  surprise  which  ordinary  prudence  could  not  have  guarded 
against; 

4.  Newly  discovered  evidence,  material  for  the  party  making  the  appli- 
cation, which  he  could  not  vdth  reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given  under  the  influence 
of  passion  or  prejudice; 

6.  Insu£5ciency  of  the  evidence  to  justify  the  verdict  or  other  decision, 
or  that  it  is  against  law; 

7.  Error  in  law  occurring  at  the  trial,  and  excepted  to  by  the  party 
making  the  application.     [L.  1862 ;  D.  Cd.  §  232 ;  H.  C.  §  236.] 

NBTW  TBIAL,  OBNISIALLY.— No  appeal  not  know  duiinsr  the  trial  a  fatal  objection 

from  the  judgrment  may  Be  taken  pending:  arlslner  flt>m  the  misconduct  of  a  juror  upon 

a  motion  for  a  new  trial.    The  time  for  tak-  the  trial,  and  keep  alienee,  and  take  advan- 

\ng  the  appeal  begrlns  to  run  from  the  de-  ta^  of  It  In  the  event  of  an  adverse  ver- 

clslon  on  the  motion:    MltcheU  v.  Downing,  diet:   Osmun  v.  Winters,  30  Or.  191,  46  Fac. 

28  Or.  463,  32  Pac.  394.  780;  Tucker  v.  Salem  Flour.  M.  Co.  13  Or. 

The  power  of  the  court  over  a  referee's  34.  7  Pac.  53. 
report  Is  the  same  as  It  Is  over  a  verdict,       It  Is  within  the  discretion  of  the  court 

and  It  may  set  It  aside  for  the  same  rea-  to  grrant  a  new  trial  on  ground  of  mlscon- 

sons:  Llebe  v.  Nlcolal,  30  Or.  872,  48  Pac.  duct  of  a  juror,   and  Its   decision  will  be 

172.  reversed  only  for  a  manifest  abuse:    State 

WAIVER  OF  MOTION. — ^When  defendant  v.  Magers,  86  Or.  52,  58  Pac.  892;  Tucker 

flies  a  motion  for  a  new  trial  and  a  motion  v.  Salem  Flour.  M.  Co.  13  Or.  36,  7  Pac.  58. 
for  judgment  notwithstanding  the  verdict       SURPRISE. — Courts   Interfere  with   ver- 

at  the  same  time,   which  latter  motion  is  diets  on  this  ground  with  great  reluctance, 

allowed   by  the  court  and   flnal  judgment  If  the  surprise  was  owing  to  the  least  want 

rendered   for   the   defendant,    which   judg-  of   diligence   of   the   applicant   his   motion 

ment  was  reversed  on  appeal,  the  motion  will  b;e  denied:    United  States  v.  Smith,  1 

for  a  new  trial  is  not  thereby  disposed  of  Saw.  303. 

or  waived:    Flsk  v.  Henarle,  15  Or.  93,  13       A  defendant  In  replevin  ought  not  to  be 

Pac.  760.  surprised  If  plaintiff  offers  proof  of  a  special 

Motions  for  new  trial  are  decided  upon  property  in  the  subject  of  litigation  under  a 

afDdavits,  and  court  can  not  be  compelled  general  allegation  of  ownership,  where  the 

to  require  persons  to  attend  and   testify:  reply  sets  forth  the  facts  as  to  the  special 

State  V.  Magers,  36  Or.  64,  58  Pac.  892.  ownership:    Mayes  v.  Stephens,  38  Or.  621, 

IRREGULARITIBS.— The  proper  mode  of  64  Pac.  319. 
remedying  abuses  of  counsel  in  making  Where  a  party  does  not  move  for  a  con- 
improper  remarks  to  the  jury  without  fault  tlnuance  at  the  time  an  alleged  surprise 
of  the  court  is  to  apply  for  a  new  trial  occurred,  but  waits  until  after  verdict,  he 
because  of  irregularities.  Such  abuses  pre-  waives  the  objection:  State  v.  Gardner,  33 
sent  no  question  on  appeal  where  the  ob-  Or.  162,  64  Pac.  809^ 

jectlon  was  not  made  to  the  lower  court:       NEWLY    DISCOVERED    EVIDENCE. — 

State  V.  Abrams.  11  Or.  172,  8  Pac.  327.  Applications  on  this  ground  are  liable  to 

A  defect  In  an  answer  Is  no  cause  for  great   abuse,    and    are    therefore   regarded 

granting  a  new  trial:    Hemenway  v.  Fran-  with    Jealousy    and    construed    with    great 

els,  20  Or.  468,  26  Pac.  301.  strictness:    United  States  v.  Smith,  1  Saw. 

Remarks  of  the  court  intimating  Its  opln-  291;  Lander  v.  Miles,  8  Or.  40. 
ion  upon  a  question  of  fact  or  the  credl-       To   entitle   a   defendant   to   a   new   trial 

bllity  of  a  witness  Is  prejudicial  error  and  on  the  ground  of  newly  discovered  evidence 

ground   for  a  new  trial:     State  v.   Lucas,  it   must   appear:     (1)    that   the  party   has 

24  Or.  174,  83  Pac.  538;  State  v.  Clements,  discovered  the  evidence,  or  that  it  has  come 

15  Or.  237,  14  Pac.  410.  to  his  knowledge  since  the  last  trial;  and 

MISCONDUCT  OF  JURY.— As  to  mlscon-  (2)    that   it   is   so  material   that   it   would 

duct  of  the  jury  in  separating  during  the  probably  produce  a  different  verdict  if  the 

trial  or  in  communicating  with  other  per-  new  trial  were  granted:    United  States  v. 

sons  concerning  the  case,  against  the  ad-  Smith,    supra;    Lander    v.    Miles,    supra; 

monition  of  the  court,  see  the  note  to  fi  137,  State   v.   Magers.   86  Or.   54,   58  Pac.   892; 

ante;  and  see,  also,  fi  141.  ante;  and  see  the  (3)   that  it  could  not  have  been  obtained 

same  sections  in  regard  to  receipt  of  the  with    reasonable   diligence    on   the   former 

affidavits  of  jurors  to  impeach  their  ver-  trial;    (4)  that  it  Is  not  cumulative:    Lan- 

dlct.  der    V.    Miles,    supra;    Cutler    v.    Steamer 

Misconduct  of  a  juror  during  the  trial,  if  Columbia.  1  Or.  101;  State  v.  Hill,  39  Or.  94, 

known  to  the  party  at  the  time  of  its  oc-  66  Pac.  618.    As  to  what  is  cumulative  evl- 

currence,  and  not  made  the  subject  of  a  dence,  see  8  691. 
motion  to  the  court,  is  waived.  A  party  can       A  new  trial  will  not  be  granted  on  this 
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SToond  where  such  evidence  merely  tends  A  juror's  affidavit  can  not  be  received  to 

to  Impeach  the  adversary's  witnesses:  Ter-  show  a  mistake  in  making  up  a  verdict: 

ritory  v.  Latshaw,  1  Or.  146;  State  v.  Gard-  Oregon  Cascades  R.  Co.  v.  Oregon  Steam 

ner,  tZ  Or.  163,  64  Pac  809.  Nav.    Co.   supra. 

It  is  a  general  practice  to  require  the  It  is  the  duty  of  the  judge  to  weigh  the 

allldavlt  of  the  moving  party  to  be  accom-  whole  case,  and  if  it  then  appears  that  the 

panled  by  the  affidavit  of  the  witness  or  verdict  is  against  the  clear  weight  of  the 

the    omission    accounted    for;    Lander    v.  evidence  or  that  the  jury  has  acted  unrea- 

Miles,  8  Or.  40.  sonably,  or  from  improper  motives,  or  has 

A  party  should  be  free  from  laches  in  not  been   misled   or   misdirected,   a   new   trial 

having  moved  for  a  continuance.    It  is  not  should    be   granted:     Series   v.    Series,    86 

sufficient  that  the  affiant  depose  in  terms  Or.  293,  67  Pac.  634. 

"that  he  has  made  diligent  inquiry ;"  the  When  the  jury  decides  contrary  to  an 

affidavit  should  state  facts  from  which  the  instruction,   the  court  is  right   in  setting 

question  of  diligence  may  be  determined:  aside  the  verdict  and  grantinJBr  a  new  trial: 

Lander  v.  Miles,  supra.  Jacobs  v.  Oren,  80  Or.  698,  48  Pac.  431. 

The  appellate  court  can  not  grant  a  new  A  referee's  report  may  also  be  set  aside 

trial  on  evidence  aliunde  the  record;  that  for  this  reason:    Merchants'  Nat.  Bank  v. 

cmn  only  be  done  l^  the  trial  court:  Nessley  Pope,  19  Or.  42,  26  Pac.  622. 

V.  lAdd,  80  Or.  668,  48  Pac  420.  A   motion   on   this   ground   is   addressed 

Newly  discovered  evidence  will  not  jus-  to  the  sound  discretion  of  the  trial  court, 
tlfy  a  court  in  subsequently  either  setting  and  will  not  only  be  reviewed  for  abuse: 
aside  or  disregarding  in  another  suit  a.  Bowen  v.  State,  1  Or.  271;  State  v.  Fits- 
Judgment  or  decree  for  errors  of  fact  that  hugh,  2  Or.  227;  State  v.  Wilson,  6  Or.  428; 
may  have  occurred  therein:  Belle  v.  Brown,  State  v.  McDonald,  8  Or.  113;  State  v. 
37  Or.  694,  61  Pac.  1024.  Drake.    11   Or.    396,    4   Paa   1204;    State   v. 

A  motion  on  this  ground  is  addressed  to  Becker,    12    Or.    818,    7    Pac.    329;    State 

the  discretion  of  the  court.     See  the  case  v.  Mackay,  12  Or.  164,  6  Pac  624;  State  v. 

of  State  V.  Mims,  36  Or.  326,  61  Pac  888,  Roberts,  16  Or.  187.  18  Pac.  896;   State  v. 

where   It   is   held   the  discretion  was   not  Clements,  16  Or.  237,  14  Pac  410;  State  v. 

abused.  Foot  You,  24  Or.   61,   82  Pac  1091;   State 

EXCESSIVE3     DAMAQBS.  —  When     the  v.  Gardner,  33  Or.  162,  64  Pac.  809. 

damages  awarded  are  excessive  it  is  the  ERRORS  OF  LAW  EXCEPTED  TO:    See 

duty  of  the  trial  court  to  set  the  verdict  note  to  fi  169,  ante. 

aside.      Its    refusal,    however,    can    not   be  DEATH  OF  TRIAL  JUDOE  WITHOUT 

reviewed  on  appeal:    Nelson  v.  Oregon  Ry.  SIGNING    BILL    OF    EXCEPTIONS.  —  A 

ft  Nav.  Co.  13  Or.  142,  9  Pac.  821;  McQuade  judgment  is   properly  vacated  and  a  new 

V.  Portland  A  Vane.  Ry.  Co.  19  Or.  636,  26  trial  granted,   where   an  appeal  has   been 

Pac  26;  Kumli  v.  Southern  Pac.  Co.  21  Or.  taken  therefrom,  and  the  trial  judge  dies 

612,    28   Pac.    687;    Coos   Bay   Nav.    Co.   v.  before  signing  the  bill  of  exceptions,  which 

Bndlcott,  84  Or.  678,  67  Pac.  61.  presents  disputed  issues   of  fact,   and   the 

If   the  trial  judge  is  satisfied  that  the  judge  who  i^ucceeds  him  in  office  refuses 

verdict  Is  excessive,  it  is  his  duty  to  set  to  sign  the  bill  because  of  his  ignorance  of 

It  aside.     It  is  suggested,  though  the  de-  the  facts:   Henrichsen  v.  Smith,  29  Or.  476, 

cision   is   placed   upon   other  ground,   that  44    Pac.    496.      See,    however,    8  907,    post, 

it  such  belief  of  the  trial  court  appeared  passed  subsequehtly  to  this  decision. 

In   the  record,   the  appellate  court   would  A  judgment  can  not  be  vacated  and  a 

reverse  the  decision  if  the  trial  court  re-  new  trial  granted  after  the  expiration  of 

fused  a  new  trial:    Larsen  v.  Oregon  Ry.  the  term  wherein  it  was  rendered,  on  the 

ft  Nav.  Co.  19  Or.  247,  23  Pac  974.  ground  that  the  trial  judge  had  died  be- 

INSUFFICIENCY   OF  THE  EVIDENCE  fore  settling  and  allowing  a  bill  of  excep- 

TO  JUSTIFY  VislRDICT  OR  DECISION.—  tions,   where  such  bill  was  filed  with  the 

A  verdict  that  is  subject  to  no  other  ob-  judge,  but  a  copy  was  not  properly  served 

Jection   than  that   the  judge  differs   from  on  opposing  counsel,  and  no  general  order 

the  lury  as  to  the  preponderance  of  evi-  was  made  continuing  all  unfinished  busl- 

denoe    should    not   be    set   aside:     Oregon  ness:     Alexander  v.   Ling,   31   Or.   222,   60 

Cascades  R.  Ca  v.  Oregon  Steam  Nav.  Co.  Pac.  916. 
3  Or.  178. 

i  17S.    Motion  for  New  Trial,  Filed  Within  What  Time. 

A  motion  for  a  new  trials  with  the  affidavits,  if  any,  in  support  thereof, 
ghall  be  filed  vdthin  one  day  after  giving  the  verdict  or  other  decision  sought 
to  be  set  aside.  When  the  adverse  party  is  entitled  to  oppose  the  motion  by 
counter-affidavits,  he  shall  file  the  same  within  one  day  after  the  filing  of 
the  motion.  The  motion  shall  be  heard  and  determined  during  the  term, 
unless  the  court  continue  the  same  for  advisement,  or  want  of  time  to  hear  it. 
When  not  so  heard  and  determined  or  continued,  it  shall  be  deemed  with- 
drawn, and  may  be  disregarded.     [L.  1862 ;  D.  Cd.  §  233 ;  H.  C.  §  236.] 

When  the  decision  Is  rendered  In  vaca-  vacation   shall   have   the   same   force   and 

tfcm.   a  party  has  twenty  days  from  the  effect  as  one  in  term  time  does  not  limit 

filing  of  the  decision  within  which  to  file  the  time  for  moving  for  a  new  trial  to  one 

a  motion  for  a  new  trial.     A  stipulation  day  after  filing  the  decision:    Arrlgoni  v. 

tbat  a  decision  rendered  hy  the  judge  in  Johnson,  6  Or.  169. 

f  17&    When  Decision  is  Given  in  Vacation. 

Fpon  a  trial  by  the  court,  when  the  decision  is  given  in  vacation,  a 
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motion  for  a  new  trial  shall  be  filed  within  twenty  days  from  the  time  of 
filing  such  decision.  If  the  next  regular  term  of  said  court  shall  commence 
within  less  than  twenty  days  from  the  time  of  filing  such  decision^  then  such 
motion  shall  be  filed  by  the  first  day  of  said  term.  In  either  case  the  adverse 
party  may,  within  four  days  after  the  filing  of  the  motion,  file  counter- 
affidavits  where  the  same  are  allowed.     [L,  1862 ;  D.  Cd.  §  234;  H.  C.  §  237.] 

See  note  to  S  176,  ante. 

f  177.    Grounds  oi  Motion  Must  be  Stated. 

In  all  cases  of  motion  for  a  new  trial,  the  grounds  thereof  shall  be 
plainly  specified,  and  no  cause  of  new  trial  not  so  stated  shall  be  considered 
or  regarded  by  the  court.  When  the  motion  is  made  for  a  cause  mentioned 
in  subdivisions  1,  2,  3,  or  4  of  section  174,  it  shall  be  upon  affidavit  setting 
forth  the  facts  upon  which  such  motion  is  based.  [L.  1862 ;  D.  Gd.  §  235 ; 
H.  C.  §  238.] 

f  178.    Counter-Affidavits,  When  Allowed. 

If  the  motion  be  supported  by  affidavits,  counter-^affidavits  may  be  offered 
by  the  adverse  party;  and  if  the  cause  be  newly  discovered  evidence,  the 
affidavits  of  any  vdtness  or  witnesses  showing  what  their  testimony  will  be 
shall  be  produced,  or  good  reasons  for  their  nonproduction;  and  in  the  con- 
sideration of  any  motion  for  a  new  trial,  reference  may  be  had  to  any  pro- 
ceedings in  the  case  prior  to  the  verdict  or  other  decision  sought  to  be  set 
aside.     [L.  1862 ;  D.  Cd.  §  236 ;  H.  C.  §  239.] 


CHAPTER   IX. 

OF   JUDGMENTS    IN    GBNERAL. 

%  178.    Judgment  Defined. 

A  judgment  is  the  final  determination  of  the  rights  of  the  parties  in 
the  action.     [L.  1862;  D.  Cd.  §  240;  H.  C.  §  243.] 

See   S  647,   post,  as  to  final  jud^rments  as  affecting  appeals. 

i  ISO.    Judgment  may  be  Given  for  or  Against  any  of  the  Parties. 

Judgment  may  be  given  for  or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  defendants ;  and  it  may,  when  the 
justice  of  the  case  requires  it,  determine  the  ultimate  rights  of  the  parties 
on  each  side  as  between  themselves.     [L.  1862 ;  D.  Cd.  §  241 ;  H.  C.  §  244,] 

This  and  the  succeeding  section  are  only  full  power  to  try  the  issues  and  adjust  and 

formal  declarations   of  the   general  power  settle    the    various    rights    of   the    parties, 

of  a  court  to  give  judgment  for  or  against  both    plaintiff    and    defendant.    In    actions 

one  or  more  of  the  parties  plaintiff  or  de-  otherwise    within    the    cogmizance    of    law 

fendant   in  a  proper  case  without   in  any  courts    as    courts    of    equity    could    have: 

way  defining  or  declaring  what  constitutes  Ruble  v.  Coyote  O.  &  S.  Min.  Co.  10  Or.  41. 

such  case:   Coleman  v.  Elmore,  31  Fed.  893.  In  an  action  on  a  Joint  and  several  con- 

These  sections  give  to  courts  of  law  as  tract  where  some  of  the  defendants  refuse 
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to  plead,  judgment  may  be  had  by  default  does  not  authorize  a  jud^rment  against  a 

against   such   defendants    without   waiting  part   of   the   defendants   where   others   are 

for   final   trial   on   the   merits   against   the  also  liable:    Fisk  v.  Henarie,  14  Or.  32,  13 

other  defendants:    Bears  v.  McGrew,  10  Or.  Pac.  193;  Thomas  v.  Barnes,  34  Or.  420,  56 

48.     Or,   If  a  plaintiff  declares  on  a  joint  Pac.  78;  nor  a  Joint  Judgment  against  some 

obligation  against  several  defendants,  and  for  part  of  a  claim  and  others  for  the  bal- 

It   develops   that   some  are   not   liable,   he  ance:   Hayden  v.  Pecu'ce,  33  Or.  91,  62  Pac, 

may  dismiss  as  to  them  and  prosecute  to  1049.     On   a   Joint   and   several   obligation 

judgments  against  the  rest:  Ham  v.  Basche,  Judgment  may  be  entered  against  one  or 

22  Or.  617,  30  Pac  601;  or  Judgment  may  more    of   the    defendants    over   whom    the 

be    entered    simply    against    those    shown  court   obtains   Jurisdiction   without   regard 

liable:    Ah  Lep  v.  Gong  Choy,  18  Or.  214,  to  the  others:    Cox  v.  Alexander,  30  Or.  442, 

U  Pac  72;  Tillamook  Dairy  Assoc,  v.  Scher-  46  Pac.  794;  or  who  are  shown  not  liable: 

merhom,  31  Or.  312.  61  Pac.  438;  but  this  Sabin  v.  Mitchell,  27  Or.  70.  39  Pao.  635. 

S  181.    Judgment  Against  One  or  More  of  Several  Defendants. 

In  an  action  against  several  defendants^  the  court  may^  in  its  discretion^ 
render  judgment  against  one  or  more  of  them,  whenever  a  several  judgment 
18  proper,  leaving  the  action  to  proceed  against  the  others.  [L.  1862 ;  D.  Cd. 
§  242 ;  H.  C.  §  245.] 

See  note  to  precedlncr  section. 

CHAPTER   X. 

OF   JUDGMENT   OF   NONSUIT. 

i  18S.    Judgment  of  Nonsuit,  When  Given. 

A  judgment  of  nonsuit  may  be  given  against  the  plaintiff  as  provided 
in  this  chapter, — 

1.  On  motion  of  the  plaintiff,  at  any  time  before  trial,  unless  a  counter- 
claim has  been  pleaded  as  a  defense; 

2.  On  motion  of  either  party,  upon  the  written  consent  of  the  other 
filed  with  the  clerk; 

3.  On  motion  of  the  defendant,  when  the  action  is  called  for  trial,  and 
the  plaintiff  fails  to  appear,  or  when  after  the  trial  has  begun,  and  before 
the  final  submission  of  the  cause,  the  plaintiff  abandons  it,  or  when  upon 
the  trial  the  plaintiff  fails  to  prove  a  cause  sufiScient  to  be  submitted  to  the 
jury.     [L.  1862;  D.  Cd.  §  243;  H.  C.  §  246.] 

A  decree  dlsmlssins^  a  suit  may  be  sriven  v.  Dufur.  23  Or.  467,  32  Pac.  802;  Grant  v. 

against   the  plaintiff  in  any   of  the   cases  Baker,  12  Or.  331,  7  Pac.  318;  Southwell  v. 

specified  In  this  section  excepting  the  last  Beedey,   5   Or.   468;    Curry  v.   Butcher,   87 

clause  of  mibd.  8.     See  8  411,  post.  Or.   380,   61   Pac.    631 ;   Anderson   v.    North 

NONSUrr. — ^A  motion  for  nonsuit  is   In  Pac.  Lumb.  Co.  21  Or.  281,  28  Pac.  6;  Per- 

the  nature  of  a  demurrer  to  the  evidence;  kins  v.  McCollou8:h,  36  Or.  148,  69  Pac.  182, 

It  admits  the  truth  of  the  plaintUTs  tes-  and  cases  there  cited;  Feldman  v.  McGuire. 

tlmony  together  with  every  inference  of  fact  34  Or.  316.  66  Pac.  872 ;  Barr  v.  Rader,  83 

which  the  Jury  may  draw  from  It:    Brown  Or.  876.  64  Pac.  210;  Sovem  v.  Toran,  16  Or. 

V.  Oreiron  Lumb.  Co.  24  Or.  316,  33  Pac.  667;  644,  16  Pac.  396. 

Perkins  v.  McCoUough.  36  Or.  147,  69  Pac.  There   must  be  such  a  failure  of  proof 

182;  Barr  v.  Rader,  83  Or.  376.  64  Pac.  210.  as  would  require  the  trial  court  to  set  aside 

Motion  for  a  verdict  is  also  to  be  consid-  the   verdict   for   want   of   evidence    if   the 

ered   aa  a  demurrer   to   the   evidence   and  jury  were  to  find  for  the  plaintiff:    Grant 

governed   by   the  same  rules  as  a  motion  v.   Baker,   12  Or.   329,   7   Pac.   318;   Ferrera 

for  a    nonsuit:     Pirsrt   Nat.    Bank    v.    Fire  v.  Parke,  19  Or.  141,  23  Pac.  883;  Perkins  v. 

Assoc  33  Or.  192,  60  Pac.   668.  McCoIlough,  36  Or.  147,  69  Pac.  182. 

The  €50urt  Is  the  Judge  of  the  competency  ON   MOTION   OF   PLAINTIFF.— A  non- 

of  the  evidence,  the  Jury  of  its  sufficiency,  suit  can  be  grranted  on  the  motion  of  the 

Where  there   is  any  competent  testimony,  plaintiff  only  before  trial  or  afterward  with 

however  slight,  the  party  Is  entitled  to  have  the  consent  of  the  defendant:  United  States 

It  go  to   the   Jury  on  its  sufficiency,   and,  v.  Humason,   8  Fed.   73. 

conversely,  where  there  is  a  total  absence  The  determination  of  an  issue  presented 

of   competent    testimony    the    court    ought  by  a  general  demurrer  to  complaint  is  a 

to  take  the  case  from  the  Jury  on  motion  "trial"  within  the  meaning  of  this  section: 

ot  the   opposing  party:     Brown  v.   Oregon  Hume  v.  Woodruff,  26  Or.  376,  38  Pac.  191; 

Lamb    Co.  24  Or.  317.  33  Pac.  667;  Herbert  Ferguson  v.   Ingle.   38  Or.   46,   62  Pac.   760. 
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When,  however,  a  case  has  been  appealed 
and  remanded,  the  case  stands  anew  for 
trial  as  If  no  proceedings  had  been  had, 
and  plaintiff  may  then  take  a  nonsuit:  Cur- 
rie  V.  Southern  Pac.  Co.  23  Or.  401,  31  Pac. 
964;  or,  after  a  demurrer  Is  sustained,  and 
plaintiff  amends  his  complaint,  and  no 
action  has  yet  been  taken  on  the  amended 
complaint:  Hume  v.  Woodruff,  26  Or.  376, 
38  Pac.  191;  Ferg:uson  v.  Ingle,  38  Or.  46,  62 
Pac.  760. 

The  right  of  a  plaintiff  to  nonsuit  where 
no  counterclaim  is  pleaded  by  the  defendant 
is  absolute,  and  no  reason  need  be  assigned 
in  the  motion  therefor:  Ferguson  v.  Ingle, 
38  Or.  46,  62  Pac.  760;  it  is  otherwise,  how- 
ever, where  the  defendant  moves:  Ferguson 
V.  Ingle,  38  Or.  46,  62  Pac.  760. 

The  dismissal  of  a  complaint  In  equity 
after  an  answer  containing  a  counterclaim 
has  been  filed  does  not  operate  as  a  non- 
suit, but  leaves  the  case  to  proceed  upon 
the  counterclaim:  Moffett  v.  Thompson,  32 
Or.  646,  62  Pac.  666. 

When  defendant  sets  up  new  matter  as 
a  counterclaim,  which  is  denied  In  the 
reply,  and  iiiterwards  such  counterclaim 
Is  stricken  out,  whereupon  a  plaintiff  takes 
a  nonsuit,  the  defendant  can  not  possibly 
be  entitled  to  a  Judgment  on  the  counter- 
claim, since  it  has  been  put  in  issue:  Bailey 
V.  WUson.  34  Or.  191,  66  Pac.  973. 

In  a  suit  in  equity  where  plaintiff  claims 
equitable  title  to  real  property  of  which 
defendant  is  alleged  to  hold  the  legal  title, 
basing  the  claim  on  the  grounds  of  agency, 
fraud,  and  trust,  and  the  defendant  denies 
all  these  grounds  and  sets  up  ownership  in 
fee  to  himself,  an  allegation  In  the  answer 
that  the  defendant  has  expended  a  certain 
sum  of  money  in  payment  for  the  land  or 
in  making  improvements  thereon  Is  not 
such  a  plea  of  counterclaim  as  will  defeat 
a  motion  for  nonsuit;  it  is  simply  a  denial  of 
plaintiff's  cause  of  action.  Nor  is  a  claim 
of  damages  for  waste  sufficient  where  plain- 
tiff is  a  feme  covert:  Dove  v.  Hayden,  6 
Or.  600. 

The  general  rule  Is  that  the  payment  of 
costs  Is  a  condition  precedent  to  the  grant- 
ing of  a  nonsuit  on  motion  of  the  plaintiff, 
or  a  Judgment  will  be  rendered  against  him 
for  costs.  In  some  instances,  however,  the 
nonsuit  may  be  irranted  in  the  discretion  of 
the  court  without  the  payment  of  costs: 
Mitchell  V.  Downing.  23  Or.  460.  32  Pac.  394. 

OENERALLY. — If  evidence  is  erroneously 
admitted  under  the  pleadlngs.wlthout  which 
there  was  not  sufficient  to  be  submitted  to 
the  Jury,  a  nonsuit  should  be  granted:  Bu- 
chanan V.  Beck.  16  Or.  671.  16  Pac.  422; 
but  where  incompetent  evidence  is  admitted 
without  objection  in  the  course  of  a  trial, 
the  court  will  treat  it  as  competent  on 
motion  for  nonsuit:  Jacobsen  v.  Slddal,  12 
Or.  280,  7  Pac.  108,  63  Am.  Rep.  360. 

In  passing  upon  a  motion  for  nonsuit  the 
evidence  submitted  by  the  defendant  can 
not  be  considered  for  any  purpose.  If  it  Is 
necessary  for  defendant  to  meet  plalntlfTs 
case  by  evidence,  the  case  is  one  for  the 
Jury:  Ferrera  v.  Parke,  19  Or.  144,  23  Pac. 
883. 

Where  a  presumption  in  plaintiff's  favor 
arises  from  the  pleadings,  and  evidence  is 
offered  by  defendant  to  rebut  it,  a  nonsuit 
should  not  be  granted:  Peabody  v.  Oregon 
Ry.  &  Nav.  Co.  21  Or.  134,  26  Pac.  1053. 

A  nonsuit  should  not  be  granted  In  an 
action  for  libel  when  the  plaintiff  has 
proven  a  publication  which  is  libelous  per 
se.  The  falsity  thereof  and  defendant's 
malice  will  be  presumed:  Thomas  v.  Bowen, 
29  Or.  266,  46  Pac.  768. 

In  an  action  for  malicious  prosecution  a 
failure  of  plaintiff  to  prove  want  of  prob- 


able cause  will  Justify  a  nonsuit:  Eastman 
V.  Monastes.  32  Or.  293,  61  Pac.  1096,  67 
Am.   St.   Rep.   631. 

Where  an  answer  is  in  the  nature  of  a 
confession  and  avoidance,  and  the  only  is- 
sue in  the  case  arises  between  it  and  the 
denials  of  the  reply,  a  Judgment  of  nonsuit 
can  not  be  given  on  motion  of  the  defend- 
ant: Rader  v.  McElvane,  21  Or.  67,  27  Pac 
97. 

If  it  appears  upon  the  trial  that  several 
defendants  have  been  improperly  Joined, 
and  the  evidence  shows  a  cause  of  action 
against  eacn,  it  is  the  duty  of  the  plaintiff 
before  the  case  is  submitted  to  elect  which 
he  will  proceed  against,  else  he  can  recover 
against  neither,  and  a  nonsuit  may  be 
granted:  Tyler  v.  Tualatin  Academy,  14  Or. 
486.  13  Pac.  329. 

Where  the  facts  are  disputed,  or  where 
the  facts  are  undisputed  and  more  than 
one  Inference  can  be  reasonably  drawn 
from  them,  a  nonsuit  is  erroneous:  Pea- 
body  V.  Oregon  Ry.  &  Nav.  Co.  21  Or.  136, 
26  Pac.  1063.  For  this  reason  the  question 
of  negligence  must  generally  be  submitted 
to  the  Jury:  Hedln  v.  Suburban  Ry.  Co. 
26  Or.  162.  37  Pac.  640;  Wallace  v.  Suburban 
Ry.  Co.  26  Or.  176,  37  Pac.  477;  Ryberg  v. 
Portland  Cable  Ry.  Co.  22  Or.  227,  29  Pac. 
614;  Anderson  y.  North  Pac.  L.  Co.  21  Or. 
281,  28  Pac.  6;  Richmond  v.  McNeill,  31 
Or.  342,  29  Pac.  879;  and  those  cases  In 
which  it  is  not,  are  generally  those  where 
the  uncontradicted  facts  show  the  omission 
or  commission  of  acts  by  the  plaintiff  which 
the  law  adjudges  negligent:  Durbln  v.  Ore- 
gon Ry.  &  Nav.  Co.  17  Or.  18,  17  Pac.  5» 
11  Am.  St.  Rep.  778;  Cogswell  v.  Oregon  & 
Cal.  R.  Co.  6  Or.  423;  Brown  v.  Oregon 
Lumb.  Co.  24  Or.  317,  33  Pac.  667;  HcPher- 
son  v.  Pacific  Bridge  Co.  20  Or.  490,  2S 
Pac.  660;  Cough  try  v.  Willamette  St.  Ry. 
Co.  21  Or.  246,  27  Pac.  1031;  Langford  v. 
Jones.  18  Or.  324,  22  Pac.  1064. 

Failure  on  the  part  of  plaintiff  to  prove 
the  absence  of  contributory  negligence  will 
not  Justify  a  nonsuit:  Grant  v.  Baker,  12 
Or.  331,  7  Pac.  318. 

ON  APPEAL. — To  review  ruling  on  mo- 
tion for  nonsuit  the  bill  of  exceptions  must 
affirmatively  show  that  it  contains  all  the 
evidence  up  to  the  point  when  the  motion 
was  made.     See  note  to  S  169.  ante. 

Where  a  party  makes  every  effort  to 
prove  his  case  and  resists  the  order  of 
nonsuit,  he  can  not  be  deprived  of  his  right 
to  appeal  on  the  ground  that  he  voluntarily 
abandoned  his  case  at  the  trial  :.  Columbia 
Nav.  Co.  V.  Vancouver  Transp.  Co.  32  Or. 
637.  62  Pac.  613. 

Where  the  only  assignment  of  error  at- 
tacked a  ruling  granting  a  nonsuit  and  the 
evidence  on  which  the  ruling  was  based 
was  not  in  the  record  a  motion  to  dismiss 
the  appeal  will  be  treated  as  a  motion  to 
affirm  and  the  Judgment  will  be  affirmed: 
Fisher  v.  Kelly.  26  Or.  260,  38  Pac.  67. 

Where  defendant,  after  motion  for  non- 
suit has  been  overruled,  goes  Into  his  de- 
fense, and  supplies  the  defects  In  plaintifTs 
evidence,  the  appellate  court  will  not  review 
the  motion  for  the  ruling:  Bennett  v.  North- 
ern Pac.  Exp.  Co.  12  Or.  68.  6  Pac.  160. 
The  motion,  however.  Is  not  waived  by 
the  defendant  simply  Introducing  evidence 
thereafter:  Carney  v.  Duniway,  36  Or.  133, 
67  Pac.  192.  68  Pac.  106.  This  Is  so,  too, 
where  plaintiff's  motion  for  voluntary  non- 
suit Is  overruled:  Ferguson  v.  Ingle,  38  Or. 
46.  62  Pac.  760.  The  principle  announced 
in  Bennett  v.  Northern  Pac.  Exp.  Co.  12  Or. 
68.  6  Pac.  160,  does  not  apply  when  the  bill 
of  exceptions  falls  to  show  what  the  evi- 
dence introduced  was:  Carney  v.  Duniway^ 
36  Or.  133.  67  Pac.  192,  68  Pac.  106. 
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f  183.    Canse  not  Sufficient  to  be  Submitted  to  Jury,  What  Is. 

A  cause  not  suf&cient  to  be  submitted  to  the  jury  is  one  where  it  appears 
that  if  the  jury  were  to  find  a  verdict  for  the  plaintiff  upon  any  or  all  of  the 
issues  to  be  tried^  the  court  ought^  if  required^  to  set  it  aside  for  want  of 
evidence  to  support  it.     [L.  1862;  D.  Cd.  §  244;  H.  C.  §  247.] 

See  note  to  8  182. 

1184.    Effect  of  Judgment  of  Nonsuit. 

When  a  judgment  of  nonsuit  is  given  the  action  is  dismissed;  but  such 
judgment  shall  not  have  the  effect  to  bar  another  action  for  the  same  cause. 
[L.  1862;  D.  Cd.  §  246;  H.  C.  §  248.] 


CHAPTER   XL 

OF   JUDGMENT   ON    FAILURE   TO   ANSWER. 

f  lU.    When  Judgment  may  be  Given  for  Want  of  Answer. 

Judgment  may  be  had  upon  failure  to  answer,  as  follows : — 
When  the  time  for  answering  the  complaint  has  expired,  and  it  appears 
that  the  defendant,  or  one  or  more  of  several  defendants,  in  the  cases  men- 
tioned in  section  61,  has  been  duly  served  with  the  summons  and  has  failed 
to  answer  the  complaint,  the  plaintiff  shall  be  entitled  to  have  judgment 
against  such  defendant  or  defendants, — 

1.  In  an  action  arising  upon  contract  for  the  recovery  of  money  or 
damages  only;  if  no  answer  has  been  filed  with  the  clerk  of  the  court  within 
the  time  specified  in  the  summons,  or  such  further  time  as  may  have  been 
granted  by  the  court  or  judge  thereof,  the  clerk,  upon  the  application  of  the 
plaintiff  made  in  writing  and  filed  with  the  clerk,  shall  enter  the  default  of 
the  defendant,  and  immediately  thereafter  enter  judgment  for  the  amount 
specified  in  the  summons,  against  the  defendant,  or  against  one  or  more  of 
several  defendants,  in  cases  provided  for  in  section  61 ;        , 

2.  In  other  actions,  including  all  actions  sounding  in  damages  or  tort, 
as  opposed  to  an  action  for  debt,  if  no  answer  has  been  filed  with  the  clerk 
of  the  court  within  the  time  specified  in  the  sunmions,  or  such  further  time 
as  may  have  been  granted  by  the  court  or  judge  thereof,  the  clerk  shall,  upon 
a  written  motion  of  the  plaintiff  being  filed,  enter  the  default  of  the  defend- 
ant, and  thereafter  the  plaintiff  may  apply  at  the  first  or  any  subsequent 
term  of  the  court  for  the  relief  demanded  in  the  complaint ;  and  in  all  such 
cases  where  judgment  is  rendered  otherwise  than  on  a  verdict  in  favor  of  the 
plaintiff,  the  court  without  the  intervention  of  the  jury  shall  assess  the  dam- 
ages which  he  shall  recover.  The  court  may  hear  the  proof  itself,  or  make 
an  order  of  reference  to  hear  and  report  the  testimony.  The  defendant  shall 
not  be  precluded,  by  reason  of  his  default,  from  offering  proof  in  mitigation 
of  damages.    In  making  such  assessment  of  damages,  the  court  shall  appoint 
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a  time  therefor  upon  notice  to  the  parties  to  the  action.    The  party  aggrieved 
by  the  assessment  of  damages  shall  have  the  right  to  appeal  therefrom; 

3.  When  the  defendant  has  answered^  and  admits  the  plaintiff's  claim, 
but  sets  up  a  counterclaim  amounting  to  less  than  the  pkintiff^s  claim,  the 
plaintiff,  on  motion,  shall  have  judgment  for  the  excess  of  his  claim  over 
such  counterclaim,  as  for  want  of  answer  thereto; 

4.  When  in  any  action  the  service  of  the  summons  appears  to  have  been 
made  by  publication,  the  court  may,  in  its  discretion,  order  the  entry  of 
judgment  to  be  delayed  until  the  plaintiff  file  with  the  clerk  an  undertaking, 
with  one  or  more  sureties,  to  be  approved  by  the  clerk,  in  an  amount  equal 
to  the  sum  for  which  judgment  may  be  given,  upon  the  condition  that  the 
plaintiff  will  abide  by  and  perform  any  order  of  the  court  requiring  restitution 
to  be  made  to  the  defendant  or  his  representative  in  case  either  of  them  shall 
afterwards  be  admitted  to  defend  the  action.  The  sureties  in  the  undertaking 
shall  have  the  qualifications  of  bail,  and  justify  before  the  clerk  as  provided 
in  section  270.  [L.  1862 ;  D.  Cd.  §  246 ;  L.  1865,  p.  37,  §  7 ;  L.  1891,  p.  172 ; 
H.  a  §  249.] 

See  8  199.  poet,  for  entry  of  default  jiidfr-  Where  the  summona  was  Issued  the  same 

ment.  day  the  complaint  was  filed,  requiring  the 

See  8  69,  ante,  as  to  requisites  of  affidavit  defendant  to  appear  forthwith  and  answer, 

and  correct  practice  In  allowln^r  party  to  there  was  no  due  service  of  process  and  a 

defend  after  default  judgment  entered.  default  jud^rment  was  erroneous:  Hunsaker 

See  fi  103,  ante,  for  relief  from  Judfirment  v.  Coffin,  2  Or.  107. 

taken  a^ralnst  a  party  through  his  mistake.  Judgment   by   default   where   the   record 

Inadvertence,  surprise  or  excusable  neglect,  shows  a  demurrer  undisposed  of.  Is  errone- 

When  an  answer  is  not  filed  within  the  ous:    Willamette  Falls  Co.  v.  Smith.  1  Or. 

time  limited  the  proper  practice  Is  to  apply  181. 

to  the  trial  court  for  Judgment  for  want  of  Or  where  a  demurrer  has  been  sustained  a 

an  answer:    Qalnes  v.  Cyrus,  23  Or.  406,  81  judgment  for  failure  to  answer  an  amended 

Pac.  833;  Wheeler  v.  Burckhardt,  34  Or.  608,  pleading  is  erroneous,   if  no  notice  of   the 

66  Pac.  644.  amendment    has    been    given:     Tolmle    v. 

In  cases  falling  within  the  provisions  of  Otchin,  1  Or.  96. 

this  section  the  clerk  has  power  to  enter  In  an  action  for  damages  arising  upon 

judgment  without  judicial  direction  or  in-  contract  the  plaintiff  Is  entitled  to  Judg- 

tervention:    Graydon  v.  Thomas,  3  Or.  260;  ment  for  the  amount  claimed  without  proof 

Crawford  v.  Beard,  12  Or.  447,  8  Pac  637;  thereof,    if   the   defendant   fall    to   answer 

and  In  so  doing  his  acts  are  ministerial  and  within  the  time  prescribed  by  law:  White  v. 

not  judicial:    Graydon  v.  Thomas,  supra.  Northwest  Stage  Co.  6  Or.  102. 

The  statute  authorising  the  clerk  to  enter  By  fi  413  this  section  Is  made  applicable 

judgment  by  default  is  constitutional:  Craw-  to  suits  in  equity.     The  petition  In  a  suit 

ford  V.  Beard,  12  Or.  447,  8  Pac.  637;  Tal-  for  an  injunction  alleged  that  certain  dam- 

bot  V.  Garretson,  31  Or.  268,  49  Pac.  978.  ages    had   already   accrued   and   prayed   a 

A  default  judgment   is  attended  by  the  recovery  therefor;  the  amount  of  the  dam- 

same  legal  consequences  by  way  of  estop-  age  was  not  denied  in  the  answer.    It  was 

pel  as  If  there  had  been  a  verdict  for  the  held  that  a  decree  for  the  full  amount  of 

plaintiff:     Nell   v.    Tolman,    12    Or.    289,    7  damage  alleged  should  not  be  rendered,  but 

Pac.  103.  that  the  amount  of  the  damage  should  be 

Judgment    by    default    after    service    of  found  by  the  court  on  evidence:    Gohres  v. 

summons    and    complaint    and    failure    to  Illinois  Mln.  Co.  40  Or.  — ,  67  Pac.  666. 

answer  admits  the  truth  of  every  material  The  provision   of  subd.   2   requiring   the 

allegation   in   the   complaint:     Philbrick  v.  court  to  assess  the  damages  without   the 

O'Connor,  16  Or.  19,  13  Pac.  612,  3  Am.  St.  intervention   of  a  jury   is   not  unconstltu- 

Rep.  189.  tional  as  depriving  of  the  right  to  trial  by 

A  judgment  by  default  can  be  taken  only  jury,  since  in  such  cases  at  common  law 

when   it   appears   that   the   defendant   has  the  assessment  by  a  jury  was  not  a  matter 

been  duly  served  with  summons  and  has  of  right:    Deane  v.  Willamette  Bridge  Co. 

failed    to    answer:     White    v.    Johnson,    27  22  Or.  167.  29  Pac.  440. 

Or.  288,  40   Pac.   611,  60  Am.   St.   Rep.  726,  APPEAL. — See  8  648,   post,   as   to  appeal 

note;  Smith  v.  Ellendale  Mill  Co.  4  Or.  71;  from  default  judgment. 

Trullenger  v.  Todd.  6  Or.  37.  Judgment  for  want  of  an  answer  can  not 

Process  served  on  one  by  a  wrong  name  be  appealed  from:    Smith  v.  Ellendale  Mill 

is  as  effectually  served  as  though  his  right  Co.  4  Or.  71;  Trullenger  v.  Todd.  6  Or.  38. 

name   had   been   used,    and  jurisdiction   is  One  may,  however,  appeal  from  a  void  de- 

thereby   acquired;   a   default  judgment   on  cree  or  judgment  entered  by  default  though 

such  a  service  is  good  everywhere:    Foshier  not  from  a  merely  voidable  one:    Trullenger 

V.  Narver,  24  Or.  441,  84  Pac.  21,  41  Am.  St  v.   Todd,   supra;   Askren  v.   Squire,   29   Or. 

Rep.  874.  229,   46   Pac.    779. 

To  render  a  valid  Judgment  for  failure  to  A   defective   statement   of   the   cause   of 

answer  the  process  must  be  duly  served:  action  does  not  render  void  a  judgment  by 

Willamette  Falls   Co.   v.   Clark,   1   Or.    113;  default:    Askren  v.  Squire,  supra;  Bailey  v. 

Smith  V.  Ellendale  Mill  Co.  4  Or.  71;  Hun-  Malheur  Irrl.  Co.  36  Or.  64,  57  Pac  910. 

saker   v.    Coffin.    2    Or.    110;    Northcutt   v.  The  sufficiency  of  the  complaint  can  not 

Lemery,  8  Or.  322.  be  raised  on  appeal  from  a  default  judg- 
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ment:    Weaver  v.  Southern  Oregon  Co.  80  A  Judgment  after  demurrer  and  a  refusal 

Or.  348.  48  Pac.  171.    The  objection  that  the  to  plead  further  Is  not  such  Judgment  for 

complaint  does  not  state  a  cause  of  action  want  of  an  answer  as  will  preclude  an  ap- 

may  be  urged  for  the  first  time  on  a  writ  peal:     Kearns  v.   Folllnsby,   15   Or.   696,    16 

to  review  a  default  Judgment  of  a  justice's  Pac.   478;   but  after  an  answer  is  stricken 

court:    Willits  v.  Walter,  32  Or.  411,  52  Pac.  out  a  failure   to  file  another  is:     Long  v. 

24.  Sharp.  6  Or.  439. 

By  an  attempted  appeal  from  a  decree  To  entitle  a  defendant  in  an  action  for 
for  want  of  an  answer  the  supreme  court  tort  to  appeal  from  the  assessment  of  dam- 
acquires  no  other  Jurisdiction  over  the  sub-  ages  under  subd.  2,  he  must  have  offered 
Ject  than  the  power  to  dismiss  such  an  proof  In  the  lower  court:  Whipple  v.  South- 
appeal:  Passman  v.  Baumgartner,  3  Or.  469.  ern  Pac.  Co.  34  Or.  874,  56  Pac.  976. 


CHAPTER   XII. 

OF   JUDGMENT   BY    CONFESSION. 

1 186.    Judgment,  on  Defendant's  Confession,  With  PlaintifiPs  Assent. 

On  the  confession  of  the  defendant,  with  the  assent  of  the  plaintiff  or 
his  attorney,  judgment  may  be  given  against  the  defendant  in  any  action, 
before  or  after  answer,  for  any  amount  or  relief  not  exceeding  or  diflferent 
from  that  demanded  in  the  complaint.  [L.  1862 ;  D.  Cd.  §  247 ;  H.  C.  §  250.] 

See  §  199.  post,  for  entry  of  Judgment  by  and  plaintiff  is  entitled  to  a  judgrment  for 

confession.  costs   in   a   case   where   Judgment   is   con- 

JUDGMENT  BY  CONFESSION.— A  Judg-  fessed:     Stewart  v.    Corbus,    IB   Or.    68,   13 

ment  by  confession  is  to  be  tried  by  the  Pac.  647. 

same  rules  as  to  its  validity  when  attacked  A  Judgment  confessed  in  pursuance  of  a 

collaterally  as  other  Judgments,  and  there  demand    for   some   security   by   a   creditor 

can  be  no  inquiry  into  the  consideration  of  who  knows  that  the  debtor  is  insolvent  is 

a  bond  on  which  the  Judgment  was  founded:  not   void    as    an   unlawful   preference,    al- 

Allen  V.  Norton,  6  Or.  344.  though  the  debtor  intended  at  the  time  to 

A  Judgrment  by  confession  regular  on  its  make   an   assignment,    where   the   creditor 

face  can  only  be  impeached  in  equity  for  had  no  knowledge  of  such  intention:  O'Con- 

fraud:    Miller  v.  Bank  of  British  Columbia,  nell  v.  Hansen,  29  Or.  178,  44  Pac.  887. 

2  Or.  291.  No  appeal  lies  from  a  Judgment  by  con- 

A  charge  of  actual  fraud  In  procuring  a  fession  :  See  9  648,  post;  Passman  v.  Baum- 

confession  of  Judgment  should  not  be  Anally  gartner.  3  Or.  469. 

determined  on  motion  and  affidavits:   Miller  A  consent  decree  can  not,  after  the  ex- 

T.  Oregon*  City  Mfg.  Co.  3  Or.  24.  piratlon   of  the  term  during  which   it  has 

A  Judgment  by  confession  on  a  contin-  been  entered,  be  attacked  or  impeached  in 

gent  liability  can  be  enforced  by  execution:  any  manner,  except  by  original  bill:    Stites 

Allen  V.  Norton,  6  Or.  344.  v.  McGee,  37  Or.  574,  61  Pac.  1129. 

Costs   are  an  Incident  of  the  Judgment, 

§  187.    Who  May  Confess  Judgment. 

When  the  action  is  against  the  state,  a  county  or  other  public  corporation 
therein,  or  a  private  corporation,  or  a  minor,  the  confession  shall  be  made  by 
the  person  who  at  the  time  sustains  the  relation  to  such  state,  corporation, 
county,  or  minor  as  would  authorize  the  service  of -a  summons  upon  him; 
or  in  the  case  of  a  minor,  if  a  guardian  for  the  action  has  been  appointed, 
then  by  such  guardian.  In  all  other  cases  the  confession  shall  be  made  by 
the  defendant  in  person.    [L.  1862 ;  D.  Cd.  §  248 ;  H.  C.  §  261.] 

The  officer  or  agent  of  a  corporation  on    Columbia,  2  Or.  291;  Miller  v.  Oregon  City 
whom  summons  might  be  served,  e.  g.,  the    Mfg.   Co.   3  Or.   24. 

president,    may    confess   Judgment   against       A  guardian  ad  litem  may  confess  Judg- 
the  corporation:    Miller  v.  Bank  of  British    ment  against  the  infant:    English  v.  Sav- 
age, 6  Or.  618. 

i  188.    Judgment  Against  Several  on  Confession  of  One. 

When  the  action  is  upon  a  contract,  and  against  one  or  more  defendants 
jointly  liable,  judgment  may  be  given  on  the  confession  of  one  or  more  de- 
void. I.— 11. 
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fendants  against  all  the  defendants  thus  jointly  liable,  whether  such  defend- 
ants have  been  served  with  the  summons  or  not,  to  be  enforced  only  against 
their  joint  property,  and  against  the  joint  and  separate  property  of  the  de- 
fendant making  the  confession.     [L.  1862;  D.  Cd.  §249;  H.  C.  §252.] 

A  partner  can  not  confess  judgment  which  shall  be  bindln^r  on  partnership  property 
unless  made  in  an  action  pending:    Richardson  v.  Fuller,  2  Or.  179. 

§  189.    Confession,  How  Made. 

The  confession  and  assent  thereto  shall  be  in  writing,  and  subscribed  by 
the  parties  or  their  attorneys  making  the  same,  and  acknowledged  by  each 
before  some  oflBcer  authorized  to  take  acknowledgments  of  deeds;  but  such 
acknowledgment  is  not  required  when  the  parties  or  their  attorneys  shall 
appear  in  court  when  the  judgment  is  given,  or  before  the  clerk  in  vacation 
by  whom  the  judgment  is  entered.  In  all  cases,  the  confession  and  assent 
thereto,  and  the  acknowledgment,  if  any,  shall  be  filed  with  the  clerk. 
[L.  1862;  D.  Cd.  §  250;  H.  C.  §  253.] 

§  190.    Judgment  by  Confession  Without  Action. 

On  the  confession  of  any  person  capable  by  this  code  of  being  made  a 
party  defendant  to  an  action  at  law,  judgment  may  be  given  against  such 
person,  without  action,  in  term  time  or  vacation,  in  favor  of  any  one,  either 
for  money  due  or  to  become  due,  or  to  secure  any  person  against  contingent 
liability  on  behalf  of  the  defendant  in  such  judgment,  or  both,  if  it  be  in 
favor  of  the  same  person.     [L.  1862 ;  D.  Cd.  §  251 ;  H.  C.  §  254.] 

S  191.    Confession  Must  be  Verified  by  Oath. 

The  confession  shall  be  made,  assented  to,  and  acknowledged,  and  judg- 
ment given  in  the  same  manner  as  a  confession  in  an  action  pending ;  besides 
which,  the  confession  shall  be  verified  by  the  oath  of  the  party  making  it, 
and  shall  authorize  a  judgment  to  be  given  for  a  particular  sum.  If  it  be  for 
money  due,  or  to  become  due,  it  shall  state  plainly  and  concisely  the  facts 
out  of  which  such  indebtedness  arose,  and  shall  show  that  the  sum  confessed 
therefor  is  justly  due  or  to  become  due.    [L.  1862 ;  D.  Cd.  §  252 ;  H.  C.  §  255.] 

Judsrment  by  confession*  without  action  vanced,  and  that  the  sum  for  which  judar- 
requires  a  statement,  otherwise  none  is  re-  ment  Is  confessed  is  Justly  due:  Richardson 
quired:    Miller  v.   Bank  of  British  Colum-    v.  Puller,  2  Or.  179. 

bla,  2  Or.  291;  Miller  v.  Oregon  City  Mfg.       A  Judfirment  confessed  in  pursuance  of  a 
Co.  3  Or.  24.  demand   for   some   security    by   a   creditor 

The  sworn  statement  upon  which  judg-  who  knows  that  the  debtor  is  insolvent  is 
ment  is  confessed  is  insufficient  where  it  not  void  as  an  unlawful  preference,  al' 
merely  sets  forth  that  the  indebtedness  thougrh  the  debtor  intended  at  the  time  to 
arose  on  a  promissory  note.  It  ought  to  make  an  assignment,  where  the  creditor 
contain  and  show  where  and  how  much  had  no  knowledge  of  such  intention:  O'Con- 
money  was  advanced  on  the  note,  and  the  nell  v.  Hansen.  29  Or.  173,  44  Pac.  887. 
circumstances    under    which    it    was    ad- 

§  192.    Contingent  Liability,  Executions  in  Installments. 

If  it  be  for  the  purpose  of  securing  the  plaintiff  in  the  judgment  against 
a  contingent  liability,  it  shall  state  plainly  and  concisely  the  facts  constituting 
such  liability,  and  shall  show  that  the  sum  confessed  therefor  does  not  exceed 


Chap,  xrv.]  Manner  of  Giving  and  Entering  Judgment.        163 

the  same.  When  judgment  is  given  so  as  to  be  payable  in  installments,  exe- 
cutions may  issue  to  enforce  the  pa}Tnent  of  such  installments  as  they  become 
due.    [L.  1862;  D.  Cd.  §  253;  H.  C.  §  256.] 


CHAPTER   XIII. 

OP    SUBMITTING    CONTROVERSY    V7ITH0UT   ACTION. 

1 19S.    Controversy  may  be  Submitted  Without  Action. 

Parties  to  a  question  in  controversy  which  might  be  the  subject  of  an 
action  at  law  in  a  court  of  record,  with  such  parties  plaintiffs  or  defendants, 
may  submit  the  same  to  the  determination  of  such  court  without  action,  as 
in  this  chapter  provided.     [L.  1862;  D.  Cd.  §  254;  H.  C.  §  257.] 

f  IM.    Statement  of  Case  and  Verification. 

The  parties  as  plaintiff  and  defendant  shall  state,  in  writing,  a  case 
containing  the  facts  upon  which  the  controversy  depends,  and  subscribe  the 
same  in  person  or  by  their  attorneys.  Such  statement  shall  be  verified  by 
the  oaths  of  the  parties,  or  where  there  is  more  than  one  plaintiff  or  defend- 
ant, by  at  least  one  of  each,  to  the  effect  that  the  controversy  is  real,  and  the 
proceeding  is  taken  in  good  faith  to  determine  the  rights  of  the  parties. 
Where  either  party  to  the  controversy  is  the  state,  a  county,  or  other  public 
corporation  therein,  or  a  private  corporation  or  minor,  the  statement  of  the 
case  may  be  subscribed  and  verified  by  any  person  who  at  the  time  sustains 
the  relation  to  such  state,  corporation,  county,  or  minor  as  would  authorize 
the  service  of  a  summons  upon  him.     [L.  1862 ;  D.  Cd.  §  255 ;  H.  C.  §  258.] 

1 195.    Jurisdiction  Attaches  Upon  Filing  of  Statement 

The  statement  shall  be  filed  with  the  clerk,  and  from  the  date  of  such 
filing  the  court  shall  have  jurisdiction  of  the  controversy  as  if  the  same  were 
an  action  pending  after  a  special  verdict  fonud,  and  shall  proceed  to  hear 
and  determine  the  same  accordingly.     [L.  1862;  D.  Cd.  §  256;  H.  C.  §  259.] 


CHAPTER   XIV. 

OF   THE   MANNER   OF   GIVING   AND   ENTERING   JUDGMENT. 

}186.    Entry  of  Judgment,  how  and  when  Made. 

All  judgments  shall  be  entered  by  the  clerk  in  the  journal,  and  shall 
specify  clearly  the  amount  to  be  recovered,  the  relief  granted,  or  other  deter- 
mination of  the  action.  If  entered  in  vacation,  the  entry  shall  be  entitled 
and  dated  substantially  as  follows : — 
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State  of  Oregon^  County  op . 


court  for  the  county  of .    In  vacation,  after  the term, 

A.  D.  186 — .    the A.  D.  186 — ,  as  the  fact  may  be,  and  such  entry 

shall  have  the  same  effect  as  if  entered  in  term  time. 

In  the  entry  of  all  judgments,  except  judgments  by  default  for  want 
of  an  answer,  the  clerk  shaU  be  subject  to  the  direction  of  the  court. 
[L.  1862 ;  D.  Cd.  §  267 ;  L.  1866,  p.  39,  §  8 ;  H.  C.  §  260.] 

See  as  to  Judgment  in  case  of  attached  property,  8  309. 

§  197.    Judgment  on  Counterclaim  in  Excess  of  Plaintiff's  Demand. 

If  a  counterclaim  established  at  the  trial  exceed  the  plaintiffs  demand 
so  established,  judgment  for  the  defendant  shall  be  given  for  the  excess ;  or 
if  it  appear  that  the  defendant  is  entitled  to  any  other  affirmative  relief, 
judgment  shall  be  given  accordingly.     [L.  1862 ;  D.  Cd.  §  268 ;  H.  C.  §  261.] 

§  198.    Action  for  Recovery  of  Personal  Property,  Judgment  In. 

In  an  action  to  recover  the  possession  of  personal  property,  judgment 
for  the  plaintiff  may  be  for  the  possession,  or  the  value  thereof  in  case  a 
delivery  can  not  be  had,  and  damages  for  the  detention  thereof.  If  the  prop- 
erty have  been  delivered  to  the  plaintiff,  and  the  defendant  claim  a  return 
thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  property, 
or  the  value  thereof  in  case  a  return  can  not  be  had,  and  damages  for  taking 
and  withholding  the  same.  [L.  1862 ;  D.  Cd.  §  269 ;  H.  C.  §  262.] 
H.  C.  §  262.] 

Recovery  of  personal  property,  see  post,  prove  himself  entitled  to  It:   Capital  Liuinb. 

Sfi  284-295;  163,  and  notes.  Co.  v.  Hall,  10  Or.  206. 

A  Judgment  in  favor  of  defendant  for  the  In   no  case  may  costs  be  allowed  botli 

return  of  property  or  its  value  is  affirmative  parties:    McDonald  v.  Evans,  8  Or.  476. 
relief,  and  the  defendant  must  aUege  and 

S  199.    Judgment  for  Want  of  Answer,  or  on  Confession,  Etc. 

When  judgment  is  given  for  want  of  answer^  the  entry  shall  state  sub- 
stantially that  the  defendant  has  been  duly  served  with  the  summons,  and 
has  failed  to  answer  the  complaint.  When  judgment  is  given  on  confession^ 
with  or  without  action,  on  the  report  of  referees,  or  on  a  controversy  sub- 
mitted without  action,  the  entry  shall  state  in  like  manner  the  confession 
and  assent  thereto,  the  report  of  the  referees,  or  agreed  case,  as  the  case  may 
be.     [L.  1862;  D.  Cd.  §  260;  H.  C.  §  263.] 

§  200.    Judgment  on  Demurrer. 

When  a  decision  has  been  made  sustaining  or  overruling  a  demurrer, 
unless  the  party  against  whom  the  decision  is  made  be  allowed  to  amend  or 
plead  over,  judgment  shall  be  given  for  the  plaintiff  or  defendant,  as  the 
case  may  be,  for  such  amount  or  relief,  or  to  such  effect,  as  it  appears  from 
the  pleadings  he  is  entitled  to ;  but  if  the  cause  is  otherwise  at  issue  upon  a 
question  of  fact,  the  court  may  order  the  entry  of  judgment  to  be  delayed 
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until  such  issue  be  tried  or  otherwise  disposed  of.     [L.  1862 ;  D.  Cd.  §  261 ; 
H.  C.  §  264.] 

i  901.    Entry  of  Judgment,  Within  What  Time. 

When  judgment  is  given  in  any  of  the  cases  mentioned  in  sections 
199  and  200^  unless  otherwise  ordered  by  the  courts  it  shall  be  entered  by  the 
clerk  within  the  day  it  is  given.  Except  as  in  this  section  hereinafter  pro- 
vided^  when  a  trial  by  the  court  has  been  had^  judgment  shall  be  entered  by 
the  clerk  in  conformity  with  the  decision  within  two  days  from  the  time  the 
same  is  filed;  or  if  the  trial  be  by  jury,  judgment  shall  be  given  by  the 
court  in  conformity  therewith,  and  entered  by  the  clerk  within  two  days  from 
the  time  the  verdict  has  been  received,  and  in  either  case  within  the  term 
at  which  such  judgment  is  given, — 

1.  When  the  court  is  in  doubt  what  judgment  ought  to  be  given,  it  may 
order  the  question  to  be  reserved  for  argument  or  further  consideration,  and 
thereupon  the  entry  of  judgment  shall  be  delayed  until  judgment  be  given; 

2.  When,  within  the  time  allowed  to  file  a  motion  for  new  trial,  either 
party  shall  file  a  motion  for  a  particular  judgment,  or  for  judgment  not- 
withstanding the  verdict  or  decision; 

3.  When  a  motion  for  new  trial  is  filed  within  the  time  prescribed,  the 
entry  of  judgment  shall  be  thereby  delayed  until  the  motion  is  disposed  of; 

4.  When,  upon  a  trial  by  the  court,  its  decision  is  filed  in  vacation,  the 
entry  of  judgment  shall  be  delayed  until  the  expiration  of  the  time  prescribed 
to  file  a  motion  for  a  new  trial.     [L.  1862;  D.  Cd.  §  262;  H.  C.  §  265.] 

A  Justice  of  the  peace  may,  after  a  case  court  In  vacation,  Judfirment  should  not  be 

is  submitted  to  him  for  decision,   take   it  entered  up  for  twenty  days.    An  immediate 

under  advisement  and  render  a  vailld  Jud«-  entry  of  Judgment  can  not  deprive  a  party 

ment  without  adjourning  the  case  to  a  day  of  his  right  to  move  for  a  new  trial:    Ar- 

certain:    Saunders  v.  Pike,  6  Or.  814.  rigonl  v.  Johnson,  6  Or.  170. 

A  Judgment  rendered  in  a  case  submitted  A  Judgment  nunc  pro  tunc  wlU  not  be  en- 

on  the  sixth  of  the  month  and  taken  under  tered  where  injustice  will  result,  such  order 

advisement   and   a  decision   made   on   the  should    only    be    made    in    furtherance    of 

eleventh  but  entered  up  in  the  records  as  Justice:     Tompkins   v.   Clackamas   County, 

of  the  sixth,  the  day  on  which  it  was  sub-  11  Or.  364,  4  Pac.  1210. 

mitted.  Is  not  for  that  reason  void:    Saun-  Where  the  fact  that  an  order  was  made  is 

ders  v.  Pike.  6  Or.  316.  undisputed  any  person  injured  by  an  omls- 

It  Is  doubtful  whether  a  court  has  power  sion  to  enter  it  may  insist  as  a  matter  of 

to  render  a  valid  Judg9ient  While  a  motion  right  upon  its  entry  nunc  pro  tunc:  Douglas 

for  a  new  trial  is  pending  and  undisposed  County  Road  Co.  v.  Douglas  County,  6  Or. 

of:    Flsk  V.  Henarie,  16  Or.  96,  13  Pac.  760.  406. 

Upon  the  filing  of  a  decision  of  the  trial 

1 90S.    Judgment  Notwithstanding  Verdict. 

When  it  appears  from  the  pleadings  that  the  court  has  not  jurisdiction 
of  the  subject  of  the  action  or  the  person  of  the  defendant,  or  that  the  facts 
stated  in  the  pleadings  of  the  plaintiff  or  defendant,  as  the  case  may  be,  do 
not  constitute  a  cause  of  action  or  defense  thereto,  and  that  such  objection 
has  not  been  taken  by  demurrer  or  answer,  on  motion  judgment  shall  be  given 
for  the  plaintiff  or  defendant,  as  the  case  may  be,  notwithstanding  the  verdict 
or  decision.     [L.  1862 ;  D.  Cd.  §  263 ;  H.  C.  §  266.] 

Where  one  asks  for  a  Judgment  notwith-  not  state  a  cause  of  action  or  defense,  as 

standing   the    verdict,    he   must   point   out  the  case  may  be.  and  such  objection  is  not 

sQCh  a  defect  as  the  verdict  will  not  cure:  raised   until   trial,    the   party  so   objecting 

Aiken  v.  Coolidge,  iz  Or.  244,  6  Pac.  712.  should  be  compelled  to  resort  to  a  motion 

When  it  is  claimed  that  a  pleading  does  notwithstanding  the  verdict  in  case  it  is 
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against  him,   but  where  a  pleading  Is  so  Identify  the  land:    Hemenway  v.  Francla» 

defective  that  no  valid  Judgment  could  be  20  Or.  468,  26  Pac.  301. 

rendered  upon  It,  and  Judgment  has  been  The  rlfirht  of  the  plaintiff  to  the  relief  for 

rendered  against  the  party  filing  such  de-  which  he  prays  must  be  measured  by  tlie 

fective  pleading,  the  court  will  not  reverse  allegations    of   his   complaint   and    not    by 

such   decision    because   a   different   course  what  he  may  aver  In  his  reply,  and  if  the 

was  adopted:    Specht  v.  Allen.  12  Or.  117,  admissions  of  the  latter  so  contradict  the 

6  Pac.   494.  allegations  of  the  former  as  to  defeat  the 

If  a  demurrer  would  not  lie  to  a  pleading,  rigtit   of   action,   the  remedy  must   be   by 

a  motion  non  obstante  verdicto  ought  not  motion  for  a  Juderment  on  the  pleadings; 

to  be  allowed  against  the  party  filing  such  and   where   the  allegations   in  an  answer, 

pleading.    A  defective  statement  of  a  good  which    constitutes   a    complete   defense    to 

cause  will  be  aided  by  verdict:    Andros  v.  plaintiff's  cause  of  action,  are  not  denied 

Chllders,  14  Or.  449,  13  Pac.  66;  Wheeler  v.  by  the  reply,  Jud^rment  will  be  rendered  for 

McFerron.  38  Or.  108,  62  Pac.  1016.  the  defendant  upon  motion  therefor,   not- 

A  verdict  non   obstante  is  always  upon  withstanding   a   verdict    for    the   plaintiff: 

the  merits  and  Is  never  granted  but  in  a  Wyatt  v.  Henderson,  81  Or.  64,  48  Pac  790; 

very  clear  case,  as,  where  it  is  apparent  to  Benicia  Agric.  Works  v.  Crelghton,  21  Or. 

the  court  trom  the  defendant's   own  plea  600,  28  Pac.  775,  SO  Pac  676. 

that  he  can  have  no  merits:    BYlendly  v.  On  appeal,  under  the  rule  that  an  objec- 

Lee,  20  Or.  208.  26  Pac.  396.  tlon   to  a   complaint   because   it  does   not 

If  an  answer  defective   in  its   indefinite  state  a  cause  of  action  is  never  waived,  it 

description  of  land  is  neither  demurred  to  is  immaterial  whether  a  court  erred  or  not 

nor  a  motion  filed  for  Judgment  non  ob-  in  overruling  a  motion  for  Judgment  non 

stante.  after  verdict  and  Judgment,  on  ob-  obstante    after    disposinsr    of    a    demurrer 

Jection  in  the  supreme  court  for  the  first  which  raised  the  same  point:    Hargett  v. 

time,  it  must  be  Intended  that  the  proper  Beardsley,  83  Or.  803,  64  Pac  203. 
evidence  was  introduced  upon  the  trial  to 

S  903.    New  Trial,  Motion  for  Decided  in  Vacation,  Entry  Thereafter. 

When  a  motion  for  new  trial,  for  a  particular  judgment,  or  for  a  judg- 
ment notwithstanding  the  verdict,  is  decided  iu  vacation,  the  decision  shall 
be  in  writing  and  filed  with  the  clerk.  Within  the  day  of  such  filing,  judg- 
ment shall  be  entered  by  the  clerk  in  conformity  with  the  decision.  [K  1862 ; 
D.  Cd.  §264;  H.  C.  §267.] 

S  904.    E^ntry  of  Judgment  After  Time  Prescribed. 

When  the  clerk  is  unable  or  omits  to  enter  judgment  within  the  time 
prescribed  in  this  title,  if  the  judgment  has  been  given  in  vacation  it  may  be 
entered  at  any  time  thereafter,  of  the  date  which  it  is  actually  entered;  if  it 
has  been  given  in  term  time,  it  may  be  entered  at  any  time  during  the  term, 
of  the  day^s  proceedings  on  which  it  should  have  been  entered,  or,  on  motion 
of  the  party  entitled,  at  any  subsequent  term,  of  the  day  on  which  it  is 
actuaUy  entered.     [L.  1862;  D.  Cd.  §265;  H.  C.  §268.] 


CHAPTER   XV. 

OF   LIEN    OF   JUDGMENT   AND    FINAL   RECORD. 

S  905.    Lien  From  Time  of  Docketing. 

Immediately  after  the  entry  of  judgment  in  any  action,  the  clerk  shall 
docket  the  same  in  the  judgment  docket.  At  any  time  thereafter,  while  an 
execution  might  issue  upon  such  judgment,  and  the  aame  remains  unsatisfied 
in  whole  or  in  part,  the  plaintiif,  or  in  case  of  his  death  his  representative^ 
may  file  a  certified  transcript  of  the  original  docket  in  the  ofl5ce  of  the  county 
clerk  of  any  coimty  in  this  state.  Upon  the  filing  of  such  transcript,  the 
clerk  shall  docket  the  same  in  the  judgment  docket  of  his  office.  From  the 
date  of  docketing  a  judgment  as  in  this  chapter  provided,  or  the  transcript 
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thereof^  such  judgment  shall  be  a  Uen  upon  all  the  real  property  of  the  de- 
fendant within  the  county  or  counties  where  the  same  is  docketed^  or  which 
he  may  afterwards  acquire  therein^  during  the  time  an  execution  may  issue 
thereon.     [L.  1862;  D.  Cd.  §  266;  H.  C.  §  269.] 

See    I  2226    for    liens    of    judgments    In  The  filing  of  the  transcript  of  a  Judgment 

justices'  courts.  of   one  county  with  the   clerk   of  another 

This  title   is  applicable  to  decrees:    See  county  creates  a  lien  upon  the  property  of 

post,  §  414;  WUlls  v.  Miller,  23  Or.  359,  81  the  Judgment  debtor  in  that  county,  but  it 

Pac.  827.  gives  the  clerk  of  such  county  where  the 

LI£:N   of   judgment. — ^The   Hen   of   a  transcript    is    filed    no    authority    to    issue 

judgment  arises  from  the  docketing  and  not  execution  thereon.    Such  execution  must  be 

from    the   Judgment.     It   is   a .  strict   legal  issued  by  the  court  of  the  county  where 

right  which  must  stand  or  fall  by  the  stat-  the  Judgment  was  rendered:    Lovelady  v. 

ate  which  gives  it:    In  re  Boyd,  4  Saw.  262;  Burgess,  32  Or.  420,  62  Pac.  25. 

Western  Loan  Co.  y.  Currey,  89  Or.  407,  66  When  a  transcript  of  a  Judgment  is  filed 

Fac  S€0.  in  another  county  it  charges  notice  only  of 

A  judgment  which  by  its  terms  can  not  the  facts  therein  stated,  and  does  not  re- 

be  enforced  against  the  property  of  a  party  quire  the  party  to  examine  the  records  of 

can  not  become  a  lien  thereon:   In  re  Boyd,  the  county  in  which  the  Judgment  was  ren- 

supra.  dered.     If  the  facts  stated  in  such  tran- 

A  judgment  becomes  a  lien  from  the  time  script  are  insufficient  no  lien  is  created: 

of  the  docketing  of  the  Judgment:    Stannls  Hutchinson  v.  Gorman,  37  Or.  350,  61  Pac. 

V.  Nicholson.  2  Or.  332;  or  from  the  time  of  431. 

filing    and    docketing   a    properly    certified  The  omission  to  enter  the  names  of  all 

transcript  of  a  Judgment  of  a  Justice  court:  the  Judgment  debtors  in  the  docket  wiU  not 

Glase  V.  Lewis,  12  Or.  349,  7  Pac.  354;  or  a  prevent  the  Judgment  from  becoming  a  lien 

transcript  of  a  Judgment  of  another  county:  on  real  property  of  those  whose  names  are 

Crelghton  v.  Leeds,  9  Or.  216;  Lovelady  v.  properly  entered  in  the  docket:  DeLashmutt 

Burgess,  32  Or.   418,  62   Pac.  26;   Hutchin-  v.  Sellwood.  10  Or.  319.     The  docket  entry 

son  V.  Gorman,  37  Or.  361,  61  Pac.  431.    A  is    not    part    of    the    Judicial    proceedings, 

transcript  must  be  filed,  an  abstract  is  not  which  end  with  the  entry  of  the  Judgment, 

sufficient:     Dearborn  v.   Patton,   4   Or.   69;  and   therefore   the   entry  of   the  Judgment 

White  V.  Elspy,  21  Or.  831,  28  Pac.  71.  can  not  be  referred  to  for  the  purpose  of 

Where  the  entry  of  a  Judgment  In  the  supplying    omission    or    explaining    ambi- 

docket  does  not  show  when  it  was  docketed  guities  in  the  docket;   the  latter  must  be 

it  is  not  sufficient  to  create  a  lien  on  the  complete  in  itself.    But  the  whole  entry  of 

debtor's  real  estate:    Western  Loan  Co.  y.  the   docket   is    to   be    looked   to,   and    not 

Currey,  39  Or.  407,  65  Pac.  360.  merely  a  single  item  of  it,  and  if  from  the 

The  entry  of  a  Judgment  in  a  book  enti-  whole  the  amount  and  date  of  the  Judg- 

tled    "Judfi^ent    Lien   Book,    B.    County,"  ment,   the  parties  to  it,  and   the  court  in 

and  which  does   not  specify   the   court   in  which   it  was  rendered  appear,    the  entry 

which    the   Judgment   was   entered    is   not  will  be  held  sufficient:    In  re  Boyd,  4  Saw. 

sufficient  to  create  a  lien:    Western  Loan  262. 

Co.  V.  Currey.  supra.  WHAT   PROPERTY  AFFECTED.— The 

When  the  lien  has  attached  it  can  not  be  lien   attaches   only   to   the   actual   not   the 

displaced  or  affected  by  the  death  of  the  apparent  interest  of  the  Judgment  debtor 

party:     Barrett   v.   Furnish,   21   Or.    19,   26  in  the  land,  unless  provided  otherwise  by 

Fac.  861.  statute:    Meier  v.  Kelly,  22  Or.  139,  29  Pac. 

'Where    a    partnership    creditor    has    ac-  265;  Dimmick  v.  Rosenfeld,  34  Or.   103,   55 

quired  a  lien  by  Judgment  upon  the  sepa-  Pac.  100.    The  Judgment  is  not  a  lien  upon 

rate  property  of  one  of  the  partners,  equity  mere  equitable  interests  in  real  property: 

will  not  at  the  instance  of  any  individual  Smith  v.  Ingle,  2  Or.  43;  Bloomfield  v.  Hu- 

creditor   of  such   individual   partner  wrest  mason,  11  Or.  229.  4  Pac.  332.    A  Judgment 

such  lien  from  the  partnership  creditor,  nor  is  not  a  lien  upon  land  previously  conveyed 

compel   him    to   postpone   his    proceedings  in  fraud  of  creditors:    In  re  Estes,  3  Fed. 

until  the  individual  creditors  of  the  partner  134.    The  Hen  prescribed  by  this  section  is 

whose  separate  estate  has  been  levied  upon  extended  by  statute  to  such  property  as  the 

have  first  received  satisfaction:    Barrett  v.  Judgment  debtor  may  have  conveyed  away 

Furnish,  supra.  and  the  conveyance  Is  not  of  record:  Meier 

The  redemption  of  real  property  from  an  v.  Kelly,  22  Or.  142.  29  Pac.  266.     A  Judg- 

execution  sale  by  a  grantee  of  the  Judg-  ment  is  not  a  lien  upon  property  in  which 

ment  debtor,  where  the  property  was  bid  in  the  debtor  holds   only   the  equitable  title: 

for  less  than  the  Judgment,  reinstates  the  The  HoUaday  Case,  28  Fed.   118;  but  Is  a 

Hen  for  the  unpaid  balance,  and  a  resale  lien  upon  all  other  real  property  not  exempt 

may  be  had  to  satisfy  the  same,  when  the  from  execution  in  the  county  or  counties 

transfer  was  not  made  until  after  the  Judg-  where  the  Judgment  Is  docketed:    Crelghton 

ment  lien  had  attached:  Settlemire  v.  New-  v.  Leeds.  9  Or.  216.     The  attaching  of  the 

some.   10  Or.  446;  Flanders  v.   Aumack,  32  lien  upon  the  legal  title  forms  no  Impedl- 

Or.   19,   51  Pac   447,  67  Am.   St.   Rep.   504,  ment  to  the  assertion  of  all  equities  pre< 

note.  viously  existing  over  the  property:    Stannls 

Where,   however,   the  property  is  trans-  v.  Nicholson.  2  Or.  332. 

f erred    before   Judgment,   and    is   redeemed  PRIORITY. — ^Where    there    are   several 

from  sale  on  execution  by  the  grantee  of  Judgments  the  lien  of  the  one  first  docketed 

the  judgment  debtor,  a  deficiency  will  not  takes  precedence:   Crelghton  v.  Leeds,  9  Or. 

then  be  a  lien  upon  the  property:   Willis  v.  216. 

Miller,  23  Or.  362,  31  Pac.  827.  A    Judgment    Hen    is    always    subject    to 

Since  the  office  of  county  clerk  was  abol-  every  possible  description  of  equity  held  by 

Ished  the  derk  of  the  circuit  court  and  the  a  third  party  against  the  debtor  at  the  time 

clerk  of  the  county  court  are  each  required  the  Judgment  Hen  attaches;  and  It  is  im- 

to  keep  a  Judgment  docket,  thereby  neces-  material  whether  the  rights  of  such  third 

sitatlng  the  examination  of  the  records  of  party  consist  of*  an  equitable  estate  or  in- 

both  offices  to  ascertain  if  real  property  sit-  terest   in   the  Judgment   debtor's   land,   an 

uated    in   said    county   is   affected   by    the  equitable  lien  on  his  land,  or  a  mere  equity 

genera]   Hen    of   a   Judgment:     Dickson   v.  against   the   debtor  which   attaches    to   or 

Back,  32  Or.  228,  61  Pac.  727.  affects  his  land.     Nor  is  it  at  aU  material 
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whether  the  Judsrment  debtor  had  or  had  EXBCUTION.— The  olerk  of   the  elrcatt 

not,  when  he  contracted  his  debt,   or  ob-  court  has  no  authority  to  Issue  an  execu- 

talned  his  Judgment,  or  docketed  the  same,  tion   out  of  that   court  upon  a  judgment 

notice  of  such   equitable  estate,   equitable  rendered  In  the  county  court:    WlUajnette 

Hen  or  mere  equity.     If  they  are  prior  In  Real  ESstate  Co.  v.  Hendrlz.  28  Or.  492,-  42 

time   they   will  always   be   preferred   to  a  Pac.  514,  52  Am.  St.  Rep.  800. 

Judgment  lien:    Meier  v.  Kelly,  22  Or.  140,  Nor  can  the  clerk  of  the  court  of  a  county 

29  Pac.  266;  Stannls  v.  Nicholson,  2  Or.  885.  In   which   a   transcript   of  a   Judgment   of 

A  priority  of  Hen  can  not  be  gained  as  in  another  county  has  been  filed  Issue  an  ex- 

a    case    of   discovery    of    equitable    assets  ecutlon  upon  such  Judgment;   It  can  only 

where  a  legal  existing  lien  must  first  be  Issue  from  the  county  In  which  the  Judg- 

displaced:     Lillienthal  v.   Hotallng  Co.    16  ment  was  rendered:    Lovelady  v.  Burgess, 

Or.  871,  16  Pac.  630.  32  Or.  420.  62  Pac.  26. 

S  900.    Expiration  and  Renewal  af  Lien. 

Whenever^  after  the  entry  of  judgment^  a  period  of  ten  years  shall  elapse 
without  an  execution  being  issued  on  such  judgment,  the  lien  thereof  shall 
expire.  If  afterwards  leave  is  given  to  issue  execution  thereon,  a  transcript 
of  the  docket  of  the  order  allowing  the  same  may  be  docketed  in  any  other 
county  in  the  state,  in  the  same  manner  as  a  judgment.  From  the  date  of 
docketing  such  order  or  a  transcript  thereof,  the  Uen  of  the  judgment  shall 
begin  anew  and  continue  in  all  respects  as  upon  the  first  docketing  of  the 
same.     [L.  1862,  p.  64;  L.  1864;  D.  Cd.  §  267;  H.  C.  §  270.] 

By  fi  241  a  Judgment  upon  which  no  execution  has  issued  for  a  period  of  ten  yectfv  Is 
conclusively  presumed  to  have  been  paid. 

9  907.    Unrecorded  Convej^ance,  Priority  of  Lien  Over. 

A  conveyance  of  real  property,  or  any  portion  thereof  or  interest  therein, 
shall  be  void  as  against  the  lien  of  a  judgment  unless  such  conveyance  be 
recorded  at  the  time  of  docketing  such  judgment  or  the  transcript  thereof,  as 
the  case  may  be,  or  unless  it  be  recorded  within  the  time  after  its  execution 
provided  by  law,  as  between  conveyances  for  the  same  real  property, 
[L.  1862;  D.  Cd.  §268;  H.  C.  §271.] 

See  note  to  I  206,  ante.  A  party  in  possession  of  land  under  a 

PRIORITY    OF    LIEN    OVER    UNRE-  defective    deed,    and   having   an    equitable 

CORDED  CONVEYANCES. — ^The  lien  must  lien  thereon  for  thQ  purchase  price  paid  by 

have  been  obtained  in  good  faith  and  with-  him«  being  otherwise  without  notice,  is  not 

out  notice  of  the  prior  conveyance  or  an  affected  by  a  subsequent  suit  to  subject  the 

equitable  estate  in  another  in  order  that  it  land  to  the  payment  of  a  judgment  against 

take  precedence:    Baker  v.   Woodward,   12  one  who  Is  alleged  to  have  advanced  the 

Or.  3,  6  Pac.  173;  Stannis  v.  Nicholson.  2  Or.  money  for  the  conveyance  to  the  grantor  in 

833;  United  States  v.  Oriswold,  8  Fed.  672;  the  defective  deed,  but  who,  by  the  record 

Riddle  V.  Miller,  19  Or.  469.  23  Pac.  807.  is  a  stranger  to  the  title,  especially  where 

The  Intention  of  the  legislature  in  adopt-  the  judgment  was  dormant  when  the  pos- 
ing this  and  55  302,  803,  post,  Was  to  give  the  session  began  under  the  defective  deed: 
lien  creditor  under  an  attachment,  judg-  Davisson  v.  Mackay,  22  Or.  247,  29  Pac  791. 
ment  or  execution,  the  same  standing  in  Where  a  judgment  creditor  seeks  to  es- 
regard  to  his  right  in  or  to  the  property  tablish  his  lien  on  lands  as  superior  to  a 
affected  thereby  which  he  would  gain  by  a  prior  mortgage  he  must  both  allege  and 
purchsise  of  the  property  from  the  debtor:  show  that  the  mortgage  was  unrecorded. 
Riddle  v.  Miller,  19  Or.  469,  23  Pac.  807.  and  that  he  acquired  his  judgment  in  good 

This  section  applies  to  conveyances  which  faith  and  without  notice  or  knowledge  of 

if  recorded  would  give  notice,  but  does  not  the  unrecorded  instrument  at  the  time  he 

apply  to  equities  which  require  the  aid  of  a  acquired  his   judgment:     Laurent  v.   Lan- 

court  to  establish:    Meier  v.  Kelly,  22  Or.  ning,  32  Or.  17.  61  Pac.  80. 
141,  29  Pac  266. 

§  908.    Judgment  Roll,  how  Prepared. 

After  docketing  the  judgment,  and  before  the  next  regular  term  of  the 
court,  the  clerk  shall  prepare  and  file  in  his  ofl5ce  the  judgment  roll  as  pro- 
vided in  this  section, — 

1.  If  the  complaint  has  not  been  answered  by  any  defendant,  he  shall 
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attach  together  in  the  order  of  their  filings  issuing,  and  entry,  the  complaint, 
summons^  and  proof  of  service,  and  a  copy  of  the  entry  of  judgment; 

2.  In  all  other  cases,  he  shall  attach  together  in  like  manner  the  sum- 
moDs  and  proof  of  service,  the  pleadings^  bill  of  exceptions,  all  orders  relating 
to  change  of  parties,  together  with  a  copy  of  the  entry  of  judgment,  and  all 
other  journal  entries  or  orders  in  any  way  involving  the  merits  and  neces- 
sarily affecting  the  judgment; 

3.  In  all  cases,  the  clerk  shall  attach  upon  the  outside  of  the  judgment 
roll  a  blank  sheet  of  paper,  upon  which  he  shall  indorse  the  name  of  the  court, 
the  term  at  which  judgment  was  given,  the  names  of  the  parties  to  the  action 
and  the  title  thereof,  for  whom  judgment  was  given,  and  the  amount  or  nature 
thereof^  and  the  date  of  its  entry  and  docketing.  [L.  1862 ;  D.  Cd.  §  269 ; 
H.  C.  §  272.] 

See  note  to  fi  663,  post,  for  transcript  on  But  where,  as  on  a  motion  for  an  order 

appeal.  allowinsr  a  warrant  to  issue  to  the  sheriff 

JUDGMENT  ROLXi. — ^The  judgment  roll  for  the  abatement  of  a  private  nuisance,  the 

is  not  the  exclusive  record  of  the  case,  but  statute  has  not  prescribed  of  what  the  judg- 

only  a  collection  of  papers  and  entries  se-  ment  roll  shall  consist,  it  shall  include  all 

lected  from  the  record  for  convenience  and  papers,  such  as  affidavits  and  other  docu- 

economy,  and  sufficient,   in  the  opinion  of  ments,   properly  filed   in  the  court  below: 

the  legislature,   to  show  the  Judgment  of  Ankeny  v.  Fairvlew  Milling  Co.  10  Or.  396. 

the  court   and   its  Jurisdiction  to  give  it;  A   mere   reference   in   the   findings   of   a 

but  the  record  is  a  history  of  all  the  acts  court  to  a  document  as  "Plaintiff's  Ehchiblt 

and  proceedings  in  the  action  from  Its  in-  A"  does  not  make  it  a  part  of  the  Judg- 

itiation   to  final  Judgment,  which  Includes  ment  roll,  where  it  is  not  embodied  in  the 

all  the  papers  filed  in  the  case,  and  upon  pleadings  or  copied  into  or  attached  to  and 

which  the  court  acted  in  any  step  of  the  properly  identified  as  part  of  the  findings, 

proceedings,  and  this  record  is  of  the  same  but   is  simply  attached   to  the   transcript: 

verity  as  the  Judgment  roll  which  is  made  Tatum  v.  Massie,  29  Or.   140,  44  Pac.  494. 

up  from  it:    Neff  v.  Pennoyer,  3  Saw.  274.  The  absence  of  a  material  paper  from  the 

The  return  to  a  writ  of  review  forms  part  transcript  or   its   loss   frbm   the  Judgment 

of  the   Judgment   roll   and   should    be   in-  roll,  will  not  affect  the  Judgment  so  as  to 

eluded:    Johns  v.  Marion  County,  4  Or.  46.  prevent    the   Judgrment   creditor   from    en- 

The  proof  of  service  in  the  case  of  service  forcing  his  Judgment  by  execution.  If  other- 

by   publication    includes   the   affidavit   and  wise  the  record  is  correct,  and  the  entries 

order  for  publication,  as  well  as  the  affi-  and  recitals  are  in  due  form:    Carland  v. 

davit  of  the  printer  to  the  fact  of  publica-  Heiberg.  2  Or.  77. 

tlon:   Neff  v.  Pennoyer,  3  Saw.  274.  A  Judgment  is  not  void  and  subject  to 

A   referee's    report    is    not    part    of    the  collateral  attack  because  the  original  sum- 

Judgment  roll:   Osbom  v.  Graves,  11  Or.  529,  mens  does  not  appear  in  the  Judgment  roll, 

€  Fac    227;   Van  Bibber  v.   Fields,   25   Or.  where  the  proof  of  publication  of  summons 

5S7.  86   Pac  626;   Trummer  v.   Konrad,  32  as  well  as  the  findings  and  recitals  in  the 

Or.  64,  61  Pac.  447;  nor  are  affidavits  filed  Judgment   show    that   a   Judgment   was    in 

in  a  law  action   in  support  of  a  motion:  fact  issued:    Bank  of  Colfax  v.  Richardson, 

Farrell   v.  Oregon  Gold  Co.  31  Or.  471,   49  34  Or.  540,  64  Pac.  369,  76  Am.  St.  Rep.  664. 
Pac.   876. 

1 909.     Final  Record  Instead  of  Roll 

Instead  of  the  judgment  roll  prescribed  in  section  208,  there  shall  be  a 
final  record  made  of  the  cause,  as  provided  in  this  section, — 

1.  When  in  any  action  it  shall  appear  that  the  title  to  real  property, 
or  any  interest  therein,  or  any  easement,  franchise,  or  right  in  or  to  the  same, 
is  directly  determined  or  affected  by  the  judgment  therein,  on  motion  of 
either  party  the  court  shall  order  that  a  final  record  be  made  of  the  cause,  and 
the  expense  of  such  record  shall  be  taxed  as  other  disbursements  of  the  action; 

2.  In  all  other  actions,  on  motion  of  either  party,  the  court  shall  order 
that  a  final  record  be  made  of  the  cause,  at  the  cost  of  the  party  moving  for 
the  same. 

When  a  final  record  is  ordered,  it  shall  be  made  by  the  clerk  within  the 
time  prescribed  to  prepare  a  judgment  roll,  by  recording  the  papers  and 
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journal  entries^  required  in  such  roll,  in  the  order  prescribed  therefor. 
[L.  1862;  D.  Cd.  §270;  H.  C.  §273.] 

FINAL  RECORD. — ^As  to  contents  of  the  The  record  may  be  amended  durlncr  the 

final  record,  see  5  208,  ante.  term  at  which  the  Judgment  waa  sTlven  to 

The   final   record   should  show   unequiv-  make  it  responsive  to  the  facts:    HoweU  v. 

ocally  what  was  decided:    Dray  v.  Crlch,  8  State,  1  Or.  241. 
Or.  800. 


CHAPTER   XVI. 

OF   LIENS   OF   JUDGMENTS    OF    UNITED    STATES   COURTS. 

S210.    Judgments  of  United  States  Courts^  Liens  Of. 

Any  judgment  or  any  decree  rendered  by  a  circuit  court  of  the  United 
States^  or  by  a  district  court  of  the  United  States^  within  the  state  of  Oregon^ 
shall  be  a  lien  on  property  throughout  said  state,  in  the  same  maimer  and 
to  the  same  extent  and  imder  the  same  conditions  as  if  such  judgment  or 
decree  had  been  rendered  by  a  court  of  general  jurisdiction  of  said  state,  upon 
a  compliance  with  the  requirements  of  this  act,  and  not  otherwise.  [L.  1891, 
p.  41,  §  1.] 

See  fi  25,  Rev.  Stat  U.  S.  p.  367  (first  supplement  to  Rev.  Stat  U.  S.  p.  602). 

S  811.    Docketing,  Lien  from  Time  Of. 

Any  judgment  or  decree  rendered  by  either  of  said  courts  of  the  United 
States  may  be  docketed  by  the  clerk  of  the  court  which  renders  it,  in  like 
manner  and  with  the  same  effect  as  judgments  or  decrees  rendered  by  a  court 
of  general  jurisdiction  in  this  state  are  docketed.  At  any  time  after  the 
entry  and  docketing  of  such  judgment  or  decree  in  the  judgment  docket  of 
such  circuit  court,  or  of  such  district  court,  and  while  an  execution  might 
issue  upon  such  judgment  or  decree,  and  the  same  remains  unsatisfied  in 
whole  or  in  part,  the  plaintiff,  or  in  case  of  his  death  his  representative, 
may  file  a  certified  transcript  of  the  original  docket  in  the  oflSce  of  the  coimty 
clerk,  or  other  custodian  of  the  records  of  any  county  in  this  state.  Upon 
the  filing  of  such  transcript,  the  clerk,  or  other  custodian  of  the  records,  shall 
docket  the  same  in  the  judgment  docket  of  his  office.  From  the  date  of 
docketing  the  transcript  of  such  judgment  or  decree,  such  judgment  or  decree 
shall  be  a  lien  upon  aU  the  real  property  of  the  defendant  within  the  coimty 
where  the  same  is  docketed,  or  which  he  may  afterwards  acquire  therein, 
during  the  time  an  execution  may  issue  thereon.     [L.  1891,  p.  42,  §  2.] 

S  812.    Transcript  of  Docket,  Docketed  in  any  County  in  State. 

If  afterwards  leave  is  given  to  issue  execution  on  such  judgment  or 
decree,  a  transcript  of  the  docket  of  the  order  allowing  the  same  may  be 
docketed  in  any  coimty  in  this  state,  in  the  same  manner  as  a  judgment  or 
decree  as  aforesaid.  From  the  date  of  docketing  a  transcript  the  lien  of  such 
judgment  or  decree  shall  begin  anew,  and  continue  in  all  respects  as  upon 
the  first  docketing  of  the  same.     [L.  1891,  p.  42,  §  3.] 
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CHAPTER  I. 

OF  execution. 

S  819.    Enforcement  of  Judgment  by  Execution, 

The  party  in  whose  favor  a  judgment  is  given  which  requires  the  pay- 
ment of  money^  the  delivery  of  real  or  personal  property,  or  either  of  them, 
may  at  any  time  after  the  entry  thereof  have  a  writ  of  execution  issued  for 
its  enforcement,  as  provided  in  this  title.  [L.  1862 ;  D.  Gd.  §  271 ;  H.  C. 
§274.] 

A  Judgment  by  confession  on  a  contingent  liability  under  9 192,  ante,  may  be  enforced 
by  execution:  Allen  v.  Norton*  6  Or.  844. 

f  814.    Kinds  of  Execution. 

There  shall  be  three  kinds  of  executions:  one  against  the  property  of 
the  judgment  debtor^  another  against  his  person^  and  the  third  for  the 
deUvery  of  the  possession  of  real  or  personal  property,  or  such  delivery  with 
damages  for  withholding  the  same.     [L.  1862;  D.  Cd.  §  272;  H.  C.  §  275:] 

I S18.    Clerk  to  Issue  and  What  to  Contain. 

The  writ  of  execution  shall  be  issued  by  the  clerk  and  directed  to  the 
sherifi.  It  shall  contain  the  name  of  the  court,  the  names  of  the  parties 
to  the  action,  and  the  title  thereof;  it  shall  substantially  describe  the  judg- 
ment, and  if  it  be  for  money,  shall  state  the  amount  actually  due  thereon, 
and  shall  require  the  sheriff  substantially  as  follows: — 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  and  the  judg- 
ment directs  particular  property  to  be  sold,  it  shall  require  the  sheriff  to 
sell  such  particular  property  and  apply  the  proceeds  as  directed  by  the  judg- 
ment; otherwise,  it  shall  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and  if  sufficient  per- 


172      Enfobgambnt  of  Judgmbnts  in  Civil  Actions.    [Title  IIL 

sonal  property  can  not  be  founds  then  out  of  the  real  property  belonging 
to  him  on  the  day  when  the  judgment  was  docketed  in  the  county^  or  at 
any  time  thereafter; 

2.  If  it  be  issued  after  the  death  of  the  judgment  debtor,  and  be  against 
real  or  personal  property,  it  shall  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  any  property  in  the  hands  of  the  debtor's  personal 
relatives  [representatives],  heirs,  devisees,  legatees,  tenants  of  real  prop- 
erty, or  trustees  as  such; 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall  require 
the  sheriff  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county 
until  he  shall  pay  the  judgment,  with  interest,  or  be  discharged  according 
to  law; 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal  prop- 
erty, it  shall  require  the  sheriff  to  deliver  the  possession  of  the  same,  par- 
ticularly describing  it,  to  the  party  entitled  thereto,  and  may,  at  the  same 
time,  require  the  sheriff  to  satisfy  any  costs,  charges,  damages,  or  rents 
and  profits  recovered  by  the  same  judgment,  out  of  the  personal  property 
of  the  party  against  whom  it  was  rendered,  and  the  value  of  the  property 
for  which  the  judgment  was  recovered  to  be  specified  therein,  if  a  delivery 
thereof  can  not  be  had;  and  if  sufficient  personal  property  can  not  be  found, 
then  out  of  the  real  property,  as  provided  in  the  first  subdivision  of  this 
section,  and  in  that  respect  it  is  to  be  deemed  an  execution  against  property. 
[L.  1862;  D.  Cd.  §  273;  L.  1878,  p.  100,  §  2;  H.  C.  §  276.] 

E2XECI7TION,  GENERALXiY. — ^An  execu-  When  an  appeal  haa  been  taken  from  a 

tion  must  follow  the  judgment:    Marks  v.  Judgment  and  undertaking  given  for  a  stay 

Willis,   36  Or.   4,   68  Pac.   626,   78  Am.   St.  of  proceedings  an  execution  issued  thereon 

Rep.   762.  may  be  recalled  and  set  aside  by  the  cir- 

The  description  In  a  mortgage  complaint  cult  court  on  motion:    Bentley  v.  Jones,  8 

as    a    certain    defined    tract,    ^'except   two  Or.   47. 

acres    owned   by"   a  person   named,    "and  The  mere  levy  on  personal  property,  the 

also  except  land  now  occupied  by  W.  R.  R.  property  being  subsequently  returned.  Is  not 

Co.,  about  one  half  acre,  and  also  except  a  satisfaction   of   the  judgment,   and  fur- 

a  tract  of  ten  acres  situated  near  the  center  nishes  no  valid  objection  to  an  issue  of  an- 

of   said   section,   and   occupied   by    L."    Is  other    execution    on    the    same    judgment: 

sufficiently  accurate  on  its  face  to  enable  an  Wright  v.  Young,  6  Or.  87. 

officer  to  execute  a  decree  that  follows  it:  Under  subd.  2  of  this  section,  and  fi  220, 

German  Loan  Society  v.  Kern,  38  Or.  283,  post,  a  judgment  creditor  whose  judgment 

62   Pac.   788.  was  recovered  against  the  debtor  during  the 

Where  an  execution  is  radically  defective  latter's  lifetime,  Is  entitled  to  have  an  ex- 
in  failing  to  follow  the  judgment,  and  a  ecu  tion  issued  on  the  judgment  against  the 
sale  has  been  had  of  certain  real  property  property  of  the  debtor  or  for  the  delivery 
from  which  is  realized  about  two  fifths  of  of  real  or  personal  property  notwithstand- 
what  the  same  property  brought  a  few  ing  the  death  of  such  debtor:  Bower  v. 
months  previously  at  another  execution  sale  Holladay,  18  Or.  491,  22  Pac.  653. 
in  the  same  case,  and  the  cause  of  the  dis-  The  provision  of  5  220,  that  execution  shall 
crepancy  in  the  amount  realized  does  not  not  issue  within  six  months  from  the  grant- 
appear,  the  court  will  quash  the  writ:  Flint  ing  of  letters  is  a  qualification  of  the  gen- 
V.  Phipps,  20  Or.  340,  26  Pac.  726,  28  Am.  St.  eral  statutory  right  to  have  an  execution. 
Rep.  124.  and  marks  the  limit  as  it  respects  the  time 

The    power    to    amend    an    execution    is  within  which  it  may  issue  in  case  of  the 

vested  in  the  court,  but  its  exercise  must  death  of  the  judgment  debtor:    Watson  v. 

always  be  in  furtherance  of  justice:    Flint  Moore,  40  Or.  — ,  66  Pac.  816. 

v.  Phipps,  supra.  Under  subd.   4  the  property  must  be  so 

If   a   sale   is   made   under   an   execution  described  in  the  writ  that  it  may  be  iden- 

which  varies  from  the  judgment  in  certain  tifled:    Gullle  v.  Wong  Fook,  13  Or.  686,  11 

particulars,    either   in   the   amount    of   the  Pac.   277. 

Judgment  or  in  the  names  of  the  parties.  After  receiving  an  execution  in  an  action 

such  variances  are  treated  as  irregularities  where  property  has  been  attached  and  de- 

which  are  amendable,  and   in  a  collateral  livered  to  a  claimant  upon  executing  the 

proceeding  such  amendments  will  be  con-  usual  undertaking,  the  limit  of  the  sherilTs 

sidered  as  actually  made:    Jones  v.  Dove,  duty  is  to  make  a  demand  for  the  property 

7  Or.  467.  bonded  and  if  the  same  is  not  delivered  to 

A  sale  made  under  an  execution  issued  him  to  make  a  return  of  all  of  his  proceed- 
without  a  judgment  to  support  it  is  void:  ings  to  the  court:  Kohn  v.  Hinshaw,  17  Or. 
Hexter  v.  Poppleton,  9  Or.  481.  308,  20  Pac.   629. 
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Where  an  alternative  Judgment  la  ren-  stead  of  directin^r  a  resort  to  the  personal 

dered   in  a  replevin  action,   the  return  of  property  of  such  defendants  first  and  then 

an  execution  unsatlsfled,  because  the  officer  a  levy  on  the  realty,  it  is  informal  but  not 

was  unable  to  obtain  the  property,  does  not  void:    Wrisrht  v.  Younfir,  6  Or.  87. 

justify   the  issuance  of  an  alias  execution  When  an  execution  is  irregularly  issued, 

directing:  the  enforcement  of  only  the  al-  or    Is    belngr    irregularly    or    oppressively 

tematlve  money  Judgment.    Such  an  execu-  levied,  the  proper  remedy  for  the  injured 

tlon    would    not    follow    the   Judgment    on  party    is    to    move    to    quash:     Marks    v. 

which  it  must  rest,  and  its  enforcement  will  Stephens,  88  Or.  66,  63  Pac.  824. 

be    restrained    where    a    tender   has    been  The  efCect  of  serving  an  execution  on  an 

made  of  the  property  described  in  the  Judg-  attachment  form  Is  not  such  as  to  exon- 

ment:    Marks  v.  WiUis,  36  Or.  4,  68  Pac  erate  a  garnishee  ftom  liability,   it  being 

526,  78  Am.  St.  Rep.  762.  immaterial  that  the  notice  referred  to  the 

Where  an  execution  commanded  the  sher-  property  as  being  "attached"  when  it  was 

Ht  "to  levy  upon  the  real  estate,  goods,  and  really  seized  under  an  execution:    Barr  v. 

chattels"  of  the  defendants  in  the  writ,  in-  Warner,  88  Or.  114,  62  Pac  899. 

t  iie.    To  What  Counties  Writ  may  Issue. 

When  the  execution  is  against  the  property  of  the  judgment  debtor,  it 
may  be  issued  to  the  sheriff  of  any  county  in  this  state.  When  it  requires 
delivery  of  real  or  personal  property,  it  shall  be  issued  to  the  sheriff  of  the 
county  where  the  property  or  some  part  thereof  is  situated.  Executions  may 
be  issued  at  the  same  time  in  different  counties.  [L.  1862 ;  D.  Cd.  §  274 ; 
H.  C.  §  277.] 

An  execution  may  issue  at  the  same  time    rendered:    Lovelady  v.  Burgess,  82  Or.  420, 
to  different  counties,  but  it  can  only  issue    62  Pac.  26. 
from  the  county  In  which  the  Judgment  was 

1817.  Writ  Returnable  Within  What  Time. 

The  sheriff  shall  indorse  upon  a  writ  of  execution  the  time  when  he 
received  the  same,  and  such  execution  shall  be  returnable,  within  sixty  days 
after  its  receipt  by  the  sheriff,  to  the  clerk's  office  from  whence  it  issued. 
[L.  1862;  D.  Cd.  §  275;  H.  C.  §  278.] 

The  return  day  of  an  execution  is  ascer-  execution  and  the  return  day  has  expired, 

talned  by  computing  sixty  days  from  the  the  writ  is  functus  officio  and  confers  no 

day  of  its  receipt  by  the  sheriff,  s^nd  not  authority  whatever,  and  a  levy  and  sale  by 

from  the   day  of   its   Issuance:    Mason  v.  virtue  of  it  is  a  nullity:    FauU  v.  Cooke,  19 

Bennett,  62  Fed.  843.  Or.  466.  26  Pac.  662.  20  Am.  St.  Rep.  836. 

When  levy  Is  made  under  an  execution  If  the   court  below  acted   irregularly   in 

before  the  return  day  thereof,  the  marshal  vacating  the  sheriff's  return,  it  furnishes  no 

may  make  sale  after  the  return  day  with-  ground  of  complaint  to  the  plaintiff  unless 

out  new   process:     Mason   v.    Bennett,    62  he  can  show  he  was  injured  in  some  way: 

Fed.  845.  Pursel  v.  Deal.  16  Or.  296,  18  Pac.  461. 

Where  there  has  been  no  levy  under  an 

1 818.  Ezecution  Against  the  Person. 

If  the  action  be  one  in  which  the  defendant  might  have  been  arrested, 
as  provided  by  section  260,  an  execution  against  the  person  of  the  judgment 
debtor  may  be  issued  to  any  county  within  the  state  after  the  return  of  the 
execution  against  his  property  unsatisfied  in  whole  or  in  part,  as  follows : — 

1.  When  it  appears  from  the  record  that  the  cause  of  action  is  also  a 
cause  of  arrest,  as  prescribed  in  section  260,  such  execution  may  issue  of 
course; 

2.  When  no  such  cause  of  arrest  appears  from  the  record,  such  execu* 
tion  may  issue  for  any  of  the  causes  prescribed  in  section  260,  that  may  exist 
at  the  time  of  the  application  therefor,  upon  leave  of  the  court  or  judge 
thereof; 
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3.  When  the  defendant  has  been  provisionally  arrested  in  the  action^  or 
an  order  has  been  made  allowing  such  arrest^  and  in  either  case  the  order 
has  not  been  vacated^  such  execution  may  issue  of  course; 

4.  When  execution  is  issued  against  the  person  of  the  defendant  by 
leave  of  the  courts  it  shall  be  applied  for  and  allowed  in  the  manner  provided 
in  section  261^  for  allowing  a  writ  of  arrest^  except  that  the  undertaking  need 
not  be  for  an  amount  exceeding  the  judgment.  A  defendant  arrested  on 
execution^  who  has  not  been  arrested  provisionally,  may  at  any  time  be  dis- 
charged from  such  arrest  for  the  causes  and  in  the  manner  provided  in  sec- 
tions 282  and  283,  for  the  discharge  of  a  defendant  who  has  been  provisionally 
arrested.    [L.  1862 ;  D.  Cd.  §  276 ;  H.  C.  §  279.] 

See  fi  260,  et  seq.  poet 

1 819.    Imprisonment  on  Execution. 

A  person  arrested  on  execution  shall  be  imprisoned  in  the  county  jail, 
and  kept  at  his  own  expense  until  satisfaction  of  the  execution  or  his  legal 
discharge,  but  the  plaintiff  shall  be  liable  in  the  first  instance  for  such  ex- 
pense, as  in  other  cases  of  arrest,  in  the  same  manner  and  to  the  same  extent 
as  prescribed  in  sections  280  and  281.    [L.  1862 ;  D.  Cd.  §  277 ;  H.  C.  §  280.] 

I  890.    Death  of  Judgment  Debtor,  Execution  Thereafter. 

Notwithstanding  the  death  of  a  party  after  judgment,  execution  thereon 
against  his  property,  or  for  the  delivery  of  real  or  personal  property,  may  be 
issued  and  executed  in  the  same  manner  and  with  the  same  effect  as  if  he 
were  stiU  living;  but  such  execution  shall  not  issue  within  six  months  from 
the  granting  of  letters  testamentary  or  of  administration  upon  the  estate  of 
such  party,  without  leave  of  the  county  court  or  judge  thereof.  [L.  1862; 
D.  Cd.  §278;H.  C.  §281.] 

The  Hen  of  a  judfirment  is  not  displaced  26   Pac.    861;    Bower   v.   HoUaday,    18    Or. 

by  the  death  of  a  party:    Knott  v.  Shaw,  491,  22  Pac.  663. 

6  Or.  484.  A  plaintiff  can  not  have  execution  issued 

Eixecutlon  may  be  issued  after  the  death  on  an  unsatisfied  decree  against  a  decedent 

of  a  party  upon  a  Judgment  rendered  in  his  after  his  death  and  prior  to  the  appoint- 

lifetime  at  any  time  after  six  months  after  ment    of   an     administrator:    Watson      y. 

issuance  of  letters  testamentary  or  of  ad-  Moore»  40  Or.  — ,  66  Pac.  814. 

ministration:   Barrett  v.  Furnish,  21  Or.  19,  See  note  to  S  216,  ante. 

CHAPTER  II. 

OF   HOMESTEADS    AND   EXEMPTIONS. 

$  881.    Homesteads  Exempt,  Must  be  Actual  Abode. 

The  homestead  of  any  family  shall  be  exempt  from  judicial  sale  for  the 
satisfaction  of  any  liability  hereafter  contracted,  or  for  the  satisfaction  of  any 
judgment  hereafter  obtained  on  such  debt.  Such  homestead  must  be  the 
actual  abode  of,  and  owned  by,  such  family,  or  some  member  thereof. 
[L.  1893,  p.  93,  §§  1,  2.] 

The  act,  of  which  this  section  Is  a  part,  was  regularly  passed:    McKlnnon  v.  Cotner, 
30  Or.  588.  49  Pac.  966. 
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IttS.    Extent  of  Homestead  Bxemption. 

Such  homestead  shall  not  exceed  fifteen  hundred  dollars  In  value^  nor 
exceed  one  hundred  and  sixty  acres  in  extent^  if  not  located  in  town  or  city 
laid  off  into  blocks  and  lots;  if  located  in  any  ^uch  town  or  city^  then  it  shall 
not  exceed  one  block;  but  in  no  instance  shall  such  homestead  be  reduced  to 
less  than  twenty  acres  nor  one  lot^  regardless  of  value.    [L.  1893^  p.  93^  §  3.] 

i  SS3.    Mortgage  Lien  Enforced  Against  Homestead. 

This  act  shall  not  apply  to  decrees  for  the  foreclosure  of  any  mortgage 
properly  executed ;  but  if  the  owners  of  such  homestead  be  married,  then  it 
shall  be  executed  by  husband  and  wife.    [L.  1893,  p.  93,  §  4.] 

{  SS4.    Claim  of  Homestead,  Upon  Levy. 

When  any  oflScer  shall  levy  upon  such  homestead,  the  owner  thereof, 
wife,  husband,  agent,  or  attorney  of  such  owner,  may  notify  such  officer 
that  he  claims  such  premises  as  his  homestead,  describing  the  same  by  metes 
and  bounds,  lot  or  block,  or  legal  subdivision  of  the  United  States;  where- 
upon such  officer  shall  notify  the  creditor  of  such  claim,  and  if  such  home- 
stead shall  exceed  the  minimum  in  this  act,  and  he  deem  it  of  greater  value 
than  fifteen  hundred  dollars,  then  he  may  direct  the  sheriff  to  select  three 
disinterested  householders  of  the  coimty,  who  shall  examine  and  appraise 
such  homestead,  under  oath,  commencing  with  the  twenty  acres  or  lot  upon 
which  the  dwelling  is  located,  appraising  such  lot  or  twenty  acres  separately ; 
and  if  the  same  exceed  fifteen  hundred  dollars,  then  the  sheriff  shaU  proceed 
to  sell  all  in  excess  of  fifteen  hundred  dollars  by  lots  or  smallest  legal  sub- 
divisions, oflfering  them  in  the  order  directed  by  the  judgment  debtor,  if  he 
chooses  to  direct;  otherwise,  he  shall  seU  the  same  as  aforesaid  so  as  to  leave 
the  homestead  as  compact  as  possible.    [L.  1893,  p.  93,  §  5.] 

I SS5.    When  Execution  Creditor  May  Sell  Homestead. 

In  lieu  of  the  proceedings  aforesaid,  the  execution  creditor  may  at  any 
time  pay  the  execution  debtor  the  sum  of  fifteen  hundred  dollars,  and  proceed 
to  sell  the  homestead  as  he  might  heretofore  have  done,  adding  the  said  fifteen 
hundred  dollars  to  his  lien,  but  the  money  aforesaid  shall  be  exempt  from 
execution.     [L.  1893,  p.  94,  §  6.] 

I SM.    Homestead  Continues  Exempt  After  Death. 

The  homestead  aforesaid  shall  be  exempt  from  sale  on  any  judicial  pro- 
cess after  the  death  of  the  person  entitled  thereto  for  the  collection  of  any 
debts  for  which  the  same  could  not  have  been  sold  during  his  lifetime,  but 
such  homestead  shall  descend  as  if  death  did  not  exist.    [L.  1893,  p.  94,  §  7.] 

f tt7.    What  Property  Liable  to  Execution  and  What  Exempt.  ^V>   ^ 

All  property,  including  franchises,  or  rights  or  interest  therein,  of  the  •     ^ 

judgment  debtor,  shall  be  liable  to  an  execution,  except  as  in  this  section  pro-  , 

I  ^ 
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vided.  The  following  property  shall  be  exempt  from  execution,  if  selected 
and  reserved  by  the  judgment  debtor  or  his  agent  at  the  time  of  the  levy,  or 
as  soon  thereafter  before  sale  thereof  as  the  same  shall  be  known  to  him,  and 
not  otherwise : — 

1.  Books,  pictures,  and  musical  instruments,  owned  by  any  person,  to 
the  value  of  seventy-five  dollars; 

2.  Necessary  wearing  apparel,  owned  by  any  person,  to  the  value  of 
one  hundred  dollars,  and  if  such  person  be  a  householder,  for  each  member 
of  his  family  to  the  value  of  fifty  dollars ; 

3.  The  tools,  implements,  apparatus,  team,  vehicle,  harness,  or  library, 
necessary  to  enable  any  person  to  carry  on  the  trade,  occupation,  or  profes- 
sion by  which  such  person  habitually  earns  his  living,  to  the  value  of  four 
hundred  dollars.  Also  sufficient  quantity  of  food  to  support  such  team,  if 
any,  for  sixty  days;  the  word  "team"  in  this  subdivision  shall  not  be  con- 
strued to  include  more  than  one  yoke  of  oxen,  or  a  span  of  horses  or  mules, 
as  the  case  may  be; 

4.  The  following  property,  if  owned  by  a  householder,  and  in  actual  use 
or  kept  for  use,  by  and  for  his  family,  or  when  being  removed  from  one 
habitation  to  another  on  a  change  of  residence :  ten  sheep,  with  one  year's 
fleece,  or  the  yarn  or  cloth  manufactured  therefrom ;  two  cows  and  five  swine, 
household  goods,  furniture,  and  utensils,  to  the  value  of  three  hundred  dol- 
lars; also  food  sufficient  to  support  such  animals,  if  any,  for  three  months, 
and  provisions  actually  provided  for  family  use  and  necessary  for  the  support 
of  such  householder  and  family  for  six  months ; 

5.  The  seat  or  pew  occupied  by  a  householder  or  his  family  in  a  place  of 
public  worship; 

6.  All  property  of  the  state,  or  any  county,  incorporated  city,  town,  or 
village  therein,  or  of  any  other  public  or  municipal  corporation  of  like 
character; 

7.  No  article  of  property,  or  if  the  same  has  been  sold  or  exchanged,  then 
neither  the  proceeds  of  such  sale  nor  the  article  received  in  exchange  therefor, 
shall  be  exempt  from  execution  issued  on  a  judgment  recovered  for  its  price. 
[L.  1862;  D.  Cd.  §  279;  D.  &  L.  §  279;  L.  1885,  p.  115,  §  2;  H.  C.  §  282.] 

See  9  206,  ante,  as  to  lien  of  judgment.  pledgee  may  be  levied  upon  and  sold  under 

PROPERTY  NOT  LIABLE.— Equitable  an  execution  against  the  pledgor.  The 
title  to  land  can  not  be  sold  under  execu-  pledgor  holds  the  legal  title  to  the  property, 
tlon  at  law  while  the  legal  title  is  clearly  and  not  merely  an  equitable  Interest:  Will- 
In  another:  Smith  v.  Ingles,  2  Or.  43,  lams  v.  Gallick,  11  Or.  337.  3  Pac.  469. 
Bloomfield  v.  Humason,  11  Or.  229,  4  Pac.  The  property  or  funds  of  a  private  cor- 
332.  poration,  not  having  been  declared  a  divi- 

Where  an  insolvent  debtor  purchases  land  dend  in  the  hands  of  a  stockholder,  is  sub- 

and  causes  It  to  be  conveyed  directly  to  a  ject  to  execution  on  a  Judgment  against  the 

trustee,  he  has  no  interest  therein  subject  corporation:    Hughes  v.  Oregonian  Ry.  Co. 

to  sale  on  execution  against  him:    Silver  v.  11   Or.   158.   2   Pac.   94. 

Lee,   38  Or.  508.  63  Pac.   882.  When  the  constable  was  about  to  levy  on 

Personal  property  transferred  by  a  hus-  wheat,  and  the  defendant  asked  him  to  levy 

band  to  his  wife  can  not  be  seized  on  ex-  on   the   defendant's   team    in   place   of   the 

ecution  against  him:    Wyatt  v.  Wyatt,  31  wheat,  claiming  no  exemption,  the  levy  is 

Or.  531.  49  Pac.  855.  good:     White  v.   Thompson,   3  Or.    115. 

Property  taken  from  a  prisoner  under  ar-  EXEMPT     PROPERTY.  —  Property     can 

rest    is   not   subject   to   sale   on   execution:  not  be  recovered  as  exempt  from  execution 

Dahms  v.  Sears.  13  Or.  56.  11  Pac.  891.  unless  selected  and  reserved  by  the  Judg- 

PROPERTY  LIABLE.— The  interest  of  a  ment   debtor   or  his  agent  at   the   time   of 

pledgor  in  property  pledged  with  a  limited  the  levy,  or  within  a  reasonable  time  after 

power    of   sale    for    the    protection    of   the  the  levy  shall  be  known  to  him:    White  v. 
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Thompson.  3  Or.  116.  This  prlvlleere  Is  one 
personal  to  the  debtor  and  can  not  be 
claimed  by  another  not  his  agent:  Harris- 
burs'  Lumb.  Co.  V.  Washburn,  29  Or.  161, 
44   Pac.    390. 

A  judsrment  debtor  is  entitled  to  the  spe- 
cific property  selected  by  him  at  the  time 
of  the  levy,  and  it  is  error  to  grant  a  non- 
suit in  an  action  to  recover  such  property 
f^m  the  officer  levying  thereon,  o'h  the 
ground  that  the  debtor  has  not  shown  that 
he  Is  not  possessed  of  other  exempt  prop- 
erty: Thlbault  V.  L^nnon,  39  Or.  280,  64 
Pac    450. 

Elzemptlon  statutes  are  confined  in  their 
operation  to  the  territorial  limits  of  the 
state  in  which  they  were  enacted:  Bond  v. 
Turner.  33  Or.  663,  64  Pac.  158.  The  right, 
however,  to  claim  the  benefit  of  such  stat- 
utes is  open  to  nonresidents  as  well  as  res- 
idents: Bond  V.  Turner,  33  Or.  663,  64  Pac. 
158. 

WR/OlINa  APPAREL.— A  watch  of  mod- 


erate value  Is  exempt  as  wearing  apparel 
if  it  and  the  other  property  reserved  do 
not  exceed  in  value  the  amount  limited: 
Stewart  v.  McClung.  12  Or.  431,  8  Pac.  447, 
53  Am.  Rep.  374; 

SEAT  OR  PEW.— This  exemption  can 
not  be  claimed  by  the  trustees  of  the  so- 
ciety, it  is  one  personal  to  the  debtoi:: 
Harrisburg  Lumb.  Co.  v.  Washburn.  29  Or. 
161,  44  Pac.  390. 

PROPERTY  OF  STATE,  ETC.— A  public 
bridge  can  not  be  levied  upon:  Bank  of 
Idaho  V.  Malheur  County,  30  Or.  424.  45  Pac. 
781;  Portland  Lumb.  Co.  v.  School  District, 
13  Or.  283.  10  Pac.  350. 

HOMESTEAD  ON  PUBLIC  LANDS.— A 
homestead  on  public  lands  Is  not  subject  to 
sale  for  debts  contracted  prior  to  the  issu- 
ance of  the  patent:  Wallowa  Nat.  Bank  v. 
Riley,  29  Or.  289,  45  Pac.  766,  64  Am.  St. 
Rep.  794;  FauU  v.  Cooke.  19  Or.  455,  26  Pac. 
662,  20  Am.  St.  Rep.  836. 


I SS8.    What  Wages  Exempt. 

The  earnings  of  any  debtor  for  personal  services,  performed  by  such 
debtor  at  any  time  within  thirty  days  next  preceding  the  service  of  an  at- 
tachment, execution,  or  garnishment,  shall  be  exempt  from  the  effect  of  any 
such  process  when  it  shall  be  made  to  appear  by  the  affidavit  of  such  debtor, 
or  otherwise,  that  such  earnings  are  necessary  for  the  use  of  the  family  sup- 
ported wholly  or  partly  by  the  labor  of  said  debtor.  [L.  1862 ;  D.  Cd.  §  310 ; 
H.  C.  §  313;  L.  1898,  p.  11;  L.  1901,  p.  18.] 


CHAPTER  III. 

OF  ADVERSE  CLAIMS  TO  PROPERTY  LEVIED  UPON. 

I  tt8.    Adverse  Claim,  Notice^  Jury  to  Try  Validity  Of. 

When  personal  property  shall  be  seized  by  virtue  of  any  execution,  and 
any  person  other  than  the  defendant  shall  claim  such  property,  or  any  part 
thereof,  and  shall  give  notice  thereof  in  writing,  the  sheriff  may  summon  from 
his  county  six  persons,  qualified  as  jurors  between  the  parties,  to  try  the 
validity  of  the  claim,  giving  five  days^  notice  of  the  time  and  place  of  the 
trial  to  the  plaintiff  in  the  execution  or  his  attorney.  [L.  1862 ;  D.  Cd.  §  383 ; 
H.  C.  §  286.] 


The  Terdict  of  the  jury  operates  as  a  full 
indemnity  to  the  sheriff  proceedinsr  In  ac- 
cordance therewith.  If  the  verdict  is  against 
the  claimant  he  can  not  afterwards  main- 
tain an  action  against  the  sheriff  to  recover 
possession  or  damages  so  long  as  the  sheriff 
proceeds  in  accordance  with  the  execution 
nnder  which  the  property  was  seized:  Ran- 
dall V.  Swackhamer.  8  Or.  606;  Capital 
Lumb.  Co.  V.  Hall,  9  Or.  98;  Hezter  v. 
Schneider.  14  Or.  187,  12  Pac.  668;  Vulcan 
Jron  Works  v.  Edwaids,  27  Or.  571,  86  Pac. 
221;  but  it  does  not  conclude  the  rights  of 
the  claimant:  Hexter  v.  Schneider,  14  Or. 
187, 12  Pac.  668;  Coos  Bay  R.  Co.  v.  Wieder, 
26  Or.  456.  38  Pac.  338. 

A  person  who  notifies  the  sheriff  In  writ- 
mg  that  he  owns  the  property  seized  and 
demands  possession,  thereby  authorizes  him 
Vol.  I.-12. 


to  have  such  claim  tried  by  a  sheriff's  jury, 
though  no  formal  request  was  made  there- 
for. In  such  case  the  word  "claim"  means 
any  assertion  of  ownership  or  demand  for 
possession:  Vulcan  Iron  Works  v.  Edwards, 
27  Or.  666.  36  Pac.  221. 

A  person  can  not  deprive  the  sheriff  of 
the  right  to  try  the  validity  of  the  claim  by 
the  sheriff's  jury  by  notifying  him  not  to 
proceed  with  the  trial,  unless  such  claimant 
withdraws  his  claim:  Vulcan  Iron  Works 
V.  Edwards,  27  Or.  566,  86  Pac.  221. 

The  fact  that  a  claimant  of  property 
seized  in  execution,  after  notifying  the 
sheriff  in  writing  of  his  claim,  withdraws 
the  same  before  a  trial  to  test  it  is  had, 
does  not  estop  him  to  pursue  any  other 
remedy  with  reference  to  the  property, 
against  the  sheriff  or  any  other,  before  the 
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execution  sale:    Vulcan  Iron  Works  v.  Ed-  is  not  estopped  from  suinsr  the  officer  for 

wards.  27  Or.  666,  36  Fac.  221.  conversion:    Sin^r  "Mig.  Co.  v.  Driver,  40 

A  notice  by  the  sheriff  to  claimant's  at-    Or.  ,   67  Fac.   111. 

tomey  that  he  had  decided  to  summon  &  The  remedy  of  the  claimant  on  a  bond. 

Jury  to  try  the  validity  of  claimant's  right  under  |  232,  post,  is  cumulative,  and  does 

to  property  seized  under  execution,  speci-  not  take  away  the  claimant's  rigrht  of  ac- 

fled  the  time  and  place  of  trial  and  was  tion  for  the  wrongful  seizure  of  his  prop- 

given  five  or  six  days  prior  thereto.     The  erty:    Howard  v.  Conde,  22  Or.  686,  80  Pac 

notice  was  repeated  to  the  claimant  in  per-  464. 

son  on  the  day  before  and  again  on   the  The  costs  and  disbursements  in  such  a 

morning  of  the  trial,  and  the  postponement  proceeding  can  not  be  taxed  in  the  original 

of  the  trial  to  suit  plaintiff's  convenience,  action:   Schneider  v.  Sears,  13  Or.  78.  8  Fac. 

if  desired,  was  offered.    Held,  that  the  no-  841.      This    statute    furnishes    a   summary 

tice  was  sufficient:    Sommer  v.   Oliver,  39  method  of  trying  a  third  person's  title  to 

Or.  463,  66  Fac.  600.  personal  property  for  the  protection  of  the 

Where  a  claimant   withdraws  his   claim  sheriff,   but  there  is  no  such  provision  In 

before  the  retiring  of  the  Jury,   a  verdict  regard  to  real  property:    Bank  of  Winne- 

that  the  property  belonged  to  defendant  in  mucca  v.  MuUaney,  29  Or.  270,  46  Fac.  796. 
execution  is  of  no  effect,  and  the  claimant 

§  230.    Proceedings  on  Adverse  Claim. 

The  sheriff,  at  the  request  of  either  party,  shall  subpoena  witnesses,  and 
compel  them  to  attend  and  give  testimony,  and  he  shall  administer  the  neces- 
sary oaths  to  the  jurors  and  witnesses.  On  the  trial  the  defendant  and  the 
claimant  may  be  examined  by  the  plaintiff  as  witnesses,  and  the  verdict  of 
such  jury  being  rendered  in  writing,  and  signed  by  the  foreman,  shall  be  a 
full  indemnity  to  the  sheriff  proceeding  in  accordance  therewith,  but  shall  not 
preclude  the  claimant  from  maintaining  an  action  at  law  for  the  recovery  of 
the  possession  of  such  property,  or  for  damages  for  taking  the  same. 
[L.  1862 ;  D.  Cd.  §  284 ;  H.  C.  §  287.] 

See  note  to  I  229.  ante. 

S  331.    Withdrawing;  Claim,  Costs  of  Trial 

The  claimant,  at  any  time  before  the  jury  retire,  may  withdraw  his 
claim,  or  the  plaintiff  in  the  writ  may,  within  the  same  time,  direct  the 
sheriff  to  discharge  the  property  from  the  execution,  and  thereupon  the  trial 
shall  proceed  no  further.  The  costs  and  disbursements  of  the  trial  shall  be 
paid  by  the  party  against  whom  the  verdict  is  given,  or  if  no  verdict  be  given, 
as  in  this  section  provided,  then  by  the  party  who  withdrew  his  claim,  or  di- 
rected the  property  to  be  discharged,  as  the  case  may  be.  The  sheriff  shall 
collect  all  such  costs  and  disbursements,  if  not  paid  immediately,  by  levying 
on  the  property  of  the  party  liable  for  them,  as  on  execution,  and  pay  the 
same  to  the  jurors,  witnesses,  and  others  entitled  to  receive  them.  [L.  1862 ; 
D.  Cd.  §  285 ;  H.  C.  §  288.] 

See  note  to  fi  229,  ante. 

S  332.    Indemnity  to  Sheriff,  Sale  Notwithstanding  Verdict. 

Notwithstanding  the  verdict  of  the  jury  be  for  the  claimant,  yet  the 
sheriff  shall  proceed  to  sell  the  property  seized  in  satisfaction  of  the  exe- 
cution, if  the  plaintiff  tender  to  him  a  written  undertaking,  executed  by 
two  or  more  good  and  sufficient  sureties,  residents  of  the  state  and  house- 
holders or  freeholders  therein,  in  double  the  value  of  the  property,  to  the 
effect  that  he  will  indemnify  the  sheriff  against  all  damages  and  costs  which 
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he  may  sustain  in  consequence  of  the  seizure  and  sale  of  such  property,  and 
moreover,  that  he  will  pay  to  the  claimant  of  such  property  all  damages  which 
he  may  sustain  in  consequence  of  such  seizure  and  sale.  If  such  undertaking 
be  given,  it  shall  be  returned  by  the  sheriff  with  the  execution.  [L.  1862; 
D.  Cd.  §286;  H.  C.  §289.] 

See  note  to  S  229,  ante. 


CHAPTER  IV. 

OP   LEVY   AND    SALE   UNDER    EXECUTION. 

$233.    Maimer  of  Executing  Writ. 

When  the  writ  of  execution  is  against  the  property  of  the  judgment 
debtor,  it  shall  be  executed  by  the  sheriff  as  follows : — 

1.  If  the  properiiy  has  been  attached,  he  shall  indorse  on  the  execution, 
and  pay  to  the  clerk  forthwith,  the  amount,  if  any,  of  the  proceeds  of  sales 
of  perishable  properi;y,  or  debts  due  the  defendant  received  by  him,  sufficient 
to  satisfy  the  judgment; 

2.  If  the  judgment  is  not  then  satisfied,  and  properi;y  has  been  attached 
and  remains  in  his  custody,  he  shall  sell  the  same  or  sufficient  thereof  to  sat- 
isfy the  judgment; 

3.  If  then  any  portion  of  the  judgment  remains  unsatisfied,  or  if  no 
properi;y  has  been  attached,  or  the  same  has  been  discharged,  he  shall  levy  on 
the  property  of  the  judgment  debtor  sufficient  to  satisfy  the  judgment ; 

4.  Property  shall  be  levied  on  in  like  manner  and  with  like  effect  as 
similar  property  is  attached,  as  provided  in  sections  301,  302,  and  304, 
omitting  the  filing  of  the  certificate  provided  for  in  section  303 ; 

5.  Until  a  levy,  property  shall  not  be  affected  by  the  execution.  When 
property  has  been  sold  or  debts  received  by  the  sheriff  on  execution,  he  shall 
pay  the  proceeds  thereof,  or  sufficient  to  satisfy  the  judgment,  to  the  cleric 
by  the  day  which  the  writ  is  returnable ; 

6.  When  property  has  been  attached,  and  it  is  probable  that  such  prop- 
erty will  not  be  sufficient  to  satisfy  the  judgment,  the  execution  may  be  levied 
on  other  property  of  the  judgment  debtor,  without  delay.  If  after  satisfying 
the  judgment  any  property  or  the  proceeds  thereof  remain  in  the  custody  of 
the  sheriff,  he  shall  deliver  the  same  to  the  judgment  debtor.  [L.  1862; 
D.  Cd.  §280;H.  C.  §283.] 

See   I  302,   post;   similar  provision  as   to  to  the  judgrment.    One  levy  will  not  prevent 

attachments.  another,  if  the  property  was  not  applied  to 

The  mere  levy  alone  will  not  satisfy  the  the  Juderment:  Wrig^ht  v.  Young,  6  Or.  87. 
Judgment,  but  the  property  must  be  applied 

1234.    Property  in  Possession  of  Garnishee,  Execution  Against. 

In  the  case  of  property  in  the  possession  of  or  owing  from  any  garnishee 
mentioned  in  section  304,  the  sheriff  shall  proceed  as  follows : — 
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1.  If  it  appear  from  the  certificate  of  the  garnishee  that  he  is  owing 
a  debt  to  the  judgment  debtor,  which  is  then  due,  if  such  debt  is  not  paid  by 
such  garnishee  to  the  sheriff  on  demand,  he  shall  levy  on  the  property  of  the 
garnishee  for  the  amount  thereof,  in  all  respects  as  if  the  execution  was 
against  the  property  of  the  garnishee ;  but  if  such  debt  be  not  then  due,  the 
sheriff  shall  sell  the  same  according  to  the  certificate,  as  other  property ; 

2.  If,  in  like  manner,  it  appear  that  the  judgment  debtor  has  rights  or 
shares  in  the  stock  of  the  garnishee  as  provided  in  section  304,  the  sheriff 
shall  sell  the  same  according  to  the  certificate,  as  other  property; 

.  3.  If,  in  like  manner,  it  appear  that  the  garnishee  has  other  personal 
property  of  the  judgment  debtor  in  his  possession,  and  the  same  has  not  been 
bailed  to  such  garnishee  for  a  period  then  unexpired,  unless  the  same  be 
delivered  to  the  sheriff  on  demand,  he  shall  levy  upon  the  same  wherever  he 
may  find  it ;  but  if  such  property  is  in  the  possession  of  such  garnishee  upon 
a  bailment  then  imexpired,  the  sheriff  shall  sell  the  same,  or  the  interest  of 
the  judgment  debtor  therein,  according  to  the  certificate,  as  other  property. 
[L.  1862;  D.  Cd.  §  281;  H.  C.  §  284.] 

PROCEEDINGS  AGAINST  GARNISHEE,  from    the   defendant  for   which   ne^tlable 

— The  proceedings  of  a  sheriff  upon  execu-  warehouse  receipts  were  issued,  such  ware- 

tion  against  a  garnishee  are   not  affected  houseman  is  not  estopped  by  the  Judgment 

by  5  309,  post:    DeWitt  v.  Kelly,  18  Or.  667,  in  the  suit  against  the  defendant,  or  by  the 

23  Pac.  666.  order  for  the  sale  of  such  grain,  from  show- 

Proceedings   under   this   section  are   au-  ing    that    such    depositor    had    transferred 

thorized  in  case  the  garnishee  admits  the  sucn  receipts  and  the  errain  had  been  deliv- 

indebtedness:    Adamson  v.  Frazier,  40  Or.  ered  to  the  purchaser,  nor  is  he  bound  when 

— ,  67  Pac.  300;  but  where  a  warehouseman,  he  learns  that  such  receipts  had  been  trans- 

on  being  served  with  a  copy  of  writ  of  at-  ferred  to  notify  the  plaintiff  or  amend  his 

tachment  and  notice  in  a  suit  against  his  certificate:    Adamson  v.  Frazier,  40  Or.  — , 

depositor,  makes  a  certificate  showing  that  66  Pac.  810. 
he  is  in  possession  of  certain  grain  received 

§  885.    Certificate  by  Garnishee,  When  Property  Not  Delivered. 

When  a  sheriflE  with  an  execution  levies  upon  any  of  the  personal  prop- 
erty mentioned  in  subdivision  3  of  section  301,  and  if  the  same  is  not  deliv- 
ered, paid,  or  transferred  to  him  at  the  time,  and  the  garnishee  furnish  him 
the  certificate  required  in  section  304,  he  shall  proceed  thereafter  in  reference 
to  such  property  as  provided  in  section  234.  Such  property  may  be  delivered, 
paid,  or  transferred  to  the  sheriflE  at  the  time  of  levy,  or  suflScient  thereof  to 
satisfy  the  execution  and  the  sheriflE's  receipt  to  the  person,  association,  or 
corporation,  as  the  case  may  be,  shall  be  a  suflScient  discharge  thereof. 
[L.  1862;  D.  Cd.  §  282;  H.  C.  §  285.] 

§  886.    Debtor  May  Retain  Property  on  Going  Bond. 

When  the  sheriff  shall  levy  upon  personal  property  by  virtue  of  an  exe- 
cution, he  may  permit  the  judgment  debtor  to  retain  the  same,  or  any  part 
.  thereof,  in  his  possession  until  the  day  of  sale,  upon  the  defendant  executing* 
a  written  undertaking  to  the  sheriflE,  with  sufficient  surety,  in  double  the  value 
of  such  property,  to  the  eflEect  that  it  shall  be  delivered  to  the  sheriflE  at  the 
time  and  place  of  sale,  and  for  nondelivery  thereof  an  action  may  be  main- 
tained upon  such  undertaking  by  the  sheriflE  or  the  plaintiflE  in  the  exe- 
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cution;  but  the  sheriff  shall  not  thereby  be  discharged  from  his  liability  to  the 
plaintiff  for  such  property.     [L.  1862;  D.  Cd.  §  287;  H.  C.  §  290.] 

I2S7.    Notice  of  Sale  on  Execution. 

Before  the  sale  of  property  on  execution,  notice  thereof  shall  be  given 
as  follows: — 

1.  In  case  of  personal  property,  by  posting  written  or  printed  notice 
of  the  time  and  place  of  sale  in  three  public  places  of  the  county  where  the 
«ale  is  to  take  place,  not  less  than  ten  days  successively ; 

2.  In  case  of  real  property,  by  posting  a  similar  notice,  pari;iculariy  de- 
scribing the  property,  for  four  weeks  successively,  in  three  public  places  of 
the  county  where  the  properi;y  is  to  be  sold,  and  publishing  a  copy  thereof  once 
a  week,  for  the  same  period,  in  a  newspaper  of  the  county,  if  there  be  one,  or 
if  there  be  none,  then  in  a  newspaper  published  nearest  to  the  place  of  sale,  or 
in  the  newspaper  published  by  the  state  printer.  [L.  1862;  D.  Cd.  §  288; 
H.  C.  §  291.] 


NOTICE   OF   SAL.E.~A   guardian's   sale  27  Or.  174,  39  Pac.  1004.     A  public  sale  of 

Is  conducted  under  the  provisions  of  this  corporate  property  described  by  metes  and 

section.    Where  the  proof  of  posting  notices  bounds  will  not  be  set  aside  because  the 

is  sufficient  in  form,  but  the  jurat  bears  a  advertisement  did  not  show  the  improve- 

date   prior   to   that   on   which   the   notices  ments,   if  there   is  no  evidence   that   If  It 

were  posted,  as  shown  by  the  affidavit,  but  had    been    more   fully    described    it   would 

the  return   of  sale  recites   such  a  posting  have  brought  a  greater  sum  than  was  real- 

and   publication  as   the   law   requires,    the  Ized:    Patterson  v.  Portland  Smelt.  Works, 

misdate  in  the  Jurat  will  be  deemed  a  cler-  36  Or.  102,  56  Pac.  407. 

leal  error,  and  the   court  will  intend  that  The  return  of  the  sherlfT  is  sufficient  as 

the  affidavit  was  made  on  same  day  after  to  the  posting  of  notice  though  It  does  not 

the  notices  were  posted:    Walker  v.  Gold-  show   the  date   of  posting.     It   is   only  In 

smith.  14  Or.  144,  12  Pac.  637.  ca^es   where   such    notice    Is   Jurisdictional 

It  is  not  necessary  that  the  publication  that  particularity  of  statement  is  required: 

should  be  during  the  four  weeks  next  pre-  German  Loan  Society  v.  Kern,  38  Or.  288, 

ceding  the  sale;  it  is  sufficient  that  notice  62   Pac.   788;   Bank  of  British  Columbia  v. 

was  published  for  four  weeks  successively  Page,   7  Or.   466. 

prior  to  the  sale:    Walker  v.  Goldsmith,  14  A  notice  of  sale  on  a  foreclosure  decree 

Or.   146.   12  Pac.   637.  which  describes  the  premises  as  they  are 

The  notice  must  be  published  for  twenty-  described   in   the   mortgage   and  decree   is 

eight  days,  excluding  the  first  day  and  In-  sufficient:    German  Loan  Society  v.  Kern, 

eluding  the  day  of  sale:    O'Hara  v.  Parker,  38  Or.  239,  62  Pac.  788. 

i  238.    Time  and  Place  and  Manner  of  Sale. 

All  sales  of  property  upon  execution  shall  be  made  by  auction,  between 
nine  o'clock  in  the  morning  and  four  o'clock  in  the  evening.  After  sufficient 
property  has  been  sold  to  satisfy  the  execution,  no  more  shall  be  sold.  Neither 
the  officer  holding  the  execution  nor  his  deputy  shall  become  a  purchaser,  or 
be  interested  in  any  purchase  at  such  sale.  When  the  sale  is  of  personal 
property  capable  of  manual  delivery,  and  not  in  the  possession  of  a  third  per- 
son, association,  or  corporation,  it  shall  be  within  view  of  those  who  attend 
the  sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the  highest  price, 
and  when  the  sale  is  of  real  property,  and  consisting  of  several  known  lots 
or  parcels,  they  shall  be  sold  separately,  or  otherwise,  as  is  likely  to  bring  the 
highest  price,  or  when  a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  sold  separately,  such  portion  of  it  shall  be 
sold  separately.  Sales  of  real  property  shall  be  made  at  the  courthouse  door. 
IL.  1862 ;  D.  Cd.  §  289 ;  H.  C.  §  292.] 
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SALES  ON  EXECUTION. — The  provision  and  delivery  of  deed  in  due  course  of  law: 

that  in  the  sale  of  several  known  lots  or  Flanders  v.  Aumack,  32  Or.  26«  51  Pac  447, 

parcels  of  real  property,  they  shall  be  sold  67  Am.  St.  Rep.  S04,  note, 

separately,    is    merely    directory    and    not  Caveat  emptor  is  the  rule  at  all  ezecu- 

mandatory:    Oris  wold  v.   S  tough  ton,  2  Or.  tion  sales,  and  whoever  buys  at  such  sales 

61;  Dolph  V.  Barney,  5  Or.  211.    The  sheriff  does  so  at  his  peril:    Burrows  v.   Parker, 

has   the   discretion   of  selling   them   sepa-  31  Or.   61,   48  Pac.   1100,   65  Am.   St.   Rep. 

rately  or  together,  and  unless  there  is  an  812.      His    good    faith    will    avail    nothixig 

apparent  abuse  of  this  discretion  the  court  against  the  true  owner  who  is  not  a  party 

ought  not  to  set  the  sale  aside  for  that  to  the  process:   Hexter  v.  Schneider.  14  Or. 

reason:    Bank  of  British  Columbia  v.  Page,  187,  12  Pac  668;  Hoxter  v.  Poppleton«  9  Or. 

7  Or.  456;  Balfour  v.  Burnett,  28  Or.  76,  41  482;  but  in  an  action  by  the  purchaser  for 

Pac.  1;  Leinenweber  v.  Brown,  24  Or.  548,  money  had  and  received,  constructive  notice 

34  Pac.  475.    These  authorities  are  followed  will  not  be  imputed  to  plaintiff  in  order  to 

in  Bays  v.  Trulson,  26  Or.  116,  85  Pac.  26,  a  make  out  that  a  payment  made  by  him  at 

case  of  sale  of  city  lots  under  city  charter,  a   sale   under   execution   issued   without   a 

Parties  to  a  decree  for  the  foreclosure  of  Judgment  to  support  it.  was  voluntary:  Hox- 

a  mortgage,   and  who  are  bound   thereby,  ter  v.  Poppleton.  supra, 

are  not  "third  persons"  as  to  a  sale  under  A  purchaser  at  sheriff's  sale  may  enter, 

the  decree  within  the  meaning  of  this  sec-  use,  and  occupy  the  premises  sold.     Such 

tion.      The    term    third    person    evidently  use  must  be  for  such  ordinary  purposes  as 

means  one  who  was  not  a  party  to  the  Judg-  the  premises  can  be  put  to  during  the  time 

ment  or  decree,   but  who  has  acquired  a  he  is  in:    Cartwright  v.  Savage,  6  Or.  397. 

title  to  a  portion  of  the  Judgment  debtor's  The  purchaser  at  an  execution  sale  when 

real  property  subsequent  to  the  rendition  the  execution  issued  without  a  Judgment  to 

of  the  Judgment  or  decree,  and  is  privy  to  support  it  acquires  no  title:   Hoxter  v.  Pop- 

and  bound  by   it:     Balfour  v.   Burnett.   28  pie  ton,  9  Or.  484. 

Or.  76,  41  Pac.   1.  If  a  Judgment  creditor  bid  at  the  sale  he 

A  sheriff's  return  to  tax  sale  must  show  may  credit  the  amount  of  his  bid  upon  the 

that  it  was  at  public  auction  as  required  by  Judgment  debt,  but  any  other  bidder  must 

this  section:    O'Hara  v.  Parker,  27  Or.  174,  make  an  unconditional  bid:     Patterson   v. 

89  Pac.  1004.  Portland  Smelt.  Works,  35  Or.  104,  66  Pac. 

The  sale  is  inchoate  and  does  not  trans-  407. 
fer  title  until   consummated  by  execution 

S  239.    Adjournment  of  Sale. 

If,  at  the  time  appointed  for  the  sale,  the  sheriff  should  be  prevented 
from  attending  at  the  place  appointed,  or  being  present  should  deem  it  for  the 
advantage  of  all  concerned  to  postpone  the  sale  for  want  of  purchasers,  or 
other  sufficient  cause,  he  may  postpone  the  sale  not  exceeding  one  week  next 
after  the  day  appointed,  and  so  from  time  to  time  for  the  like  cause,  giving 
notice  of  every  adjournment  by  public  proclamation,  made  at  the  same  time. 
The  sheriff  for  like  causes  may  also  adjourn  the  sale  from  time  to  time,  not 
exceeding  thirty  days  beyond  the  day  at  which  the  writ  is  made  returnable, 
with  the  consent  of  the  plaintiff  indorsed  upon  the  writ.  [L.  1862; 
D.  Cd.  §290;H.  C.  §293.] 

By  stipulation  of  the  parties  the  sheriff  may  postpone  the  sale  for  thirty  days,  pro- 
vided it  is  within  thirty  days  of  the  return  day:    Mason  v.  Bennett.  52  Fed.  843. 

S  840.    Delivery  of  Property  to  Purchaser. 

When  the  purchaser  of  any  personal  property  capable  of  manual  delivery, 
and  not  in  the  possession  of  a  third  person,  association,  or  corporation,  shall 
pay  the  purchase  money,  the  sheriff  shall  deliver  to  him  the  property,  and,  if 
desired,  shall  give  him  a  bill  of  sale  containing  an  acknowledgment  of  the 
payment.  In  all  other  sales  of  personal  property,  the  sheriff  shall  give  the 
purchaser  a  bill  of  sale  with  the  like  acknowledgment.  [L.  1862; 
D.  Cd.  §291;  H.  C.  §294.] 

§  841.    Judgment  Presumed  Paid  if  no  Execution  Issued  V^thin  Ten  Years. 

If,  at  any  time  after  the  entry  of  judgment,  a  period  of  ten  consecutive 
years  shall  have  elapsed  without  an  execution  being  issued  on  such  judgment 
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during  such  period,  no  execution  shall  thereafter  issue  on  such  judgment,  and 
such  judgment  shall  thereafter  be  conclusively  presumed  to  be  paid  and  sat- 
isfied unless  an  execution  be  issued  thereon  within  one  year  from  the  passage 
of  this  act.     [L.  1862 ;  D.  Cd.  §  292 ;  H.  C.  §  296 ;  L.  1893,  p.  26.] 

An  execution  such  as  is  sufficient  under  also  to  revive,  keep  alive,  or  continue  in 

a  decree  upon  which  It  is  based,  and  issued  force  the  decree  itself:    Brandt  v.  Brandt, 

to  support  a  deed  to  property  sold  under  40  Or.  — ,  67  Pac.  609. 

and  in  pursuance  thereof,  will  be  sufficient  This  section  no  doubt  modifies  9  206,  ante. 

S  94S.    Ob jectioiiB  to  Sale— Resale— Confirmation. 

Whenever  real  property  is  sold  on  execution,  the  provisions  of  this  sec- 
tion shall  apply  to  the  subsequent  proceedings : — 

1.  The  plaintiff  in  the  writ  of  execution  shall  be  entitled,  on  motion 
therefor,  to  have  an  order  confirming  the  sale,  at  the  term  next  following 
the  return  of  the  execution,  or  if  it  be  returned  in  term  time,  then  at  such 
term,  unless  the  judgment  debtor,  or  in  case  of  his  death,  his  representative, 
shall  file  with  the  clerk  ten  days  before  such  term,  or  if  the  writ  be  returned 
in  term  time,  then  five  days  after  the  return  thereof,  his  objections  thereto ; 

2.  If  such  objections  be  filed,  the  court  shall,  notwithstanding,  allow 
the  order  confirming  the  sale,  unless  on  the  hearing  of  the  motion  it  shall 
satisfactorily  appear  that  there  were  substantial  irregularities  in  the  pro- 
ceedings concerning  the  sale,  to  the  probable  loss  or  injury  of  the  party  ob- 
jecting. In  the  latter  case,  the  court  shall  disallow  the  motion,  and  direct 
that  the  property  be  resold,  in  whole  or  in  part,  as  the  case  may  be,  as  upon  an 
execution  received  of  that  date; 

3.  Upon  the  return  of  the  execution,  the  sheriff  shall  pay  the  proceeds 
of  the  sale  to  the  clerk,  who  shall  then  apply  the  same,  or  so  much  thereof  as 
may  be  necessary,  in  satisfaction  of  the  judgment.  If  an  order  of  resale  be 
afterwards  made,  and  the  property  sell  for  a  greater  amount  to  any  person, 
other  than  the  former  purchaser,  the  clerk  shall  first  repay  to  such  purchaser 
the  amount  of  his  bid,  out  of  the  proceeds  of  the  latter  sale ; 

4.  Upon  a  resale,  the  bid  of  the  purchaser  at  the  former  sale  shall  be 
deemed  to  be  renewed  and  continue  in  force,  and  no  bid  shall  be  taken  except 
for  a  greater  amount.  If  the  motion  to  confirm  be  not  heard,  and  decided 
at  the  term  at  which  it  is  made,  it  may  be  continued  and  heard  and  determined 
before  the  judge,  or  at  any  term  thereafter.  An  order  coufirming  a  sale  shall 
be  a  conclusive  determination  of  the  regularity  of  the  proceedings  concerning 
such  sale,  as  to  all  persons,  in  any  other  action,  suit,  or  proceeding  whatever ; 

5.  If  after  the  satisfaction  of  the  judgment  there  be  any  proceeds  of  the 
sale  remaining,  the  clerk  shall  pay  such  proceeds  to  the  judgment  debtor,  or 
his  representative,  as  the  case  may  be,  at  any  time  before  the  order  is  made, 
upon  the  motion  to  confirm  the  sale,  provided  such  party  file  with  the  clerk 
a  waiver  of  all  objections  made  or  to  be  made  to  the  proceedings  concerning 
the  sale ;  but  if  the  sale  be  confirmed,  such  proceeds  shall  be  paid  to  such  party 
of  course,  otherwise  they  shall  remain  in  the  custody  of  the  clerk  until  the  sale 
of  the  property  has  been  disposed  of.     [L.  1862 ;  D.  Cd.  §  293 ;  H.  C.  §  296.] 
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CONFIRMATION  OF  SAL.E  ON  EXBCU-  the  territory  were  continued  In  force  untU 

TION.— The  sale  of  property  oniexecutlon  Is  the  code  took  effect  in  1863,  and  all  sher- 

condltional,  not  only  on  redemption  by  the  Iff's  sales,  whether  made  on  executions  is- 

debtor  or  any  lien  creditor,  but  on  the  con-  sued    by    the    district,    circuit,    or    county 

flrmation  thereof  by   the   court:     Marx   v.  court,  were  returnable  to  the  circuit  court 

Hanthorn,  80  Fed.  582.  for  confirmation:    Wright  v.  Toun^r.  6  Or. 

The  Judgment  debtor,  or  his  representa-  87. 
tive,   in  case   of  his   death,   is   the  proper       The    objections   to   a    confirmation    of   a 

party  to  object  to  the  confirmation  of  sale:  sheriff's   sale   on   execution   must   be    filed 

Miller  v.  Bank  of  British  Columbia,  2  Or.  within   the   time   prescribed,   and   can   not 

ZH,'     Mere  Judgment  creditors,  not  parties  be  filed  afterwards  without  leave  obtained 

to  the  action,  can  not  appear  on  a  motion  from  the  court:    Dell  v.  Estes,  10  Or.  859. 
for  confirmation:  Miller  v.  Oregon  City  Mfg.        In  an  action  against  a  sheriff  to  recover 

Co.  3  Or.  27.  the  surplus  realised  from  the  sale  of  land 

On  a  motion  to  confirm,  where  an  execu-  over  and  above  the  sum  due  on  a  decree 

tion  is  radically  defective  in  falling  to  fol-  of  foreclosure,  a  complaint  which  fails  to 

low  the  Judgment,  and  a  sale  has  been  had  allege  that  the  sheriff  neglected  or  failed 

from  which  Is  realized  about  two  fifths  of  to  pay  such  money  to  the  clerk  at  the  time 

what    the    same    property    brought   a   few  his    writ    was    returnable.    Is    demurrable: 

months  previously  at  another  execution  sale  Butler  v.  Smith,  20  Or.  ISO,  25  Pac.  381. 
in   the   same   case,   and   the  cause   of   the       A  wife's  Inchoate  right  of  dower  attaches 

discrepancy    does    not    appear,    the    court  to  the  surplus  moneys  realized  upon  a  sale 

should  quash  the  writ  of  execution:    Flint  of  the  husband's   lands  upon  a  decree  of 

v.  Phipps,  20  Or.  344,  25  Pac.  725,  23  Am.  foreclosure,   and   her  Interest   in  the   fund 

St.  Rep.  124.  will  be  protected  against  the  deceased  hus- 

An  execution  debtor  who  has  failed  to  ap-  band's  creditors:    Butler  v.  Smith,  supra, 
pear  In  the  original  suit  and  move  to  quash       A  bid  of  the  Judgment  creditor  may  be 

the  execution  or  file  objections  to  the  con-  credited  on  the  Judgment  debt:    Patterson 

firmation  of  the  sale,  without  any  other  ex-  v.  PorUand  Smelt  Works,    85   Or.    104,    56 

cuse  for  such  failure  than  absence  from  the  Pb.^*  407. 

state,  is  precluded  from  bringing  suit  to  set       -Aji  order  confirming  a  sale  upon  execution 

it  aside  on  the  ground  of  inadequate  price  ^  ^  conclusive  determination  of  the  regu- 

and  Irregularities  subsequent  to  the  decree:  larity  of  the  proceedings  concerning  such 

Letnenweber  v.  Brown,  24  Or.  548,  34  Pac  sale  as  to  all  persons  in  any  other  action, 

476.  suit,  or  proceeding:    Dolph  v.  Barney,  5  Or. 

An  execution  sale  can  not  be  set  aside  for  J?^^^^**?'^-  \®^?*',  «  Or-  87;  McRae  v. 

mere  Inadequacy  of  price  in  the  absence  of  P?'yJ'*®£»  ^  P^'^^'»  Lein©nweber  v.  Brown, 

fraud,  collusion,  or  substantial  irregularity  24  Or.  648,  34  Pac.  475;  Balfour  v.  Burnett, 

to    the    Injury    of   the   complaining   party:  *°  Or.  76,  41  Pac.  1. 

Farmers'  Loan  Co.  v.  Oregon  Pac.  R.  Co.  yipon  setting  aside  a  sherifTs  sale,  a  re- 
28  Or.  71,  40  Pac.  1089;  especially  when  the  s*l«  must  be  in  accordance  with  this  sec- 
property  consists  of  an  undeveloped  mining  tlo^L  or  It  will  be  insufficient:  Trullinger 
claim,  the  value  is  conjectural  and  specula-  ^'^otoea,  8  Or.  436. 

tive    (Flint   v.    Phipps.    20   Or.   344,   distin-  .The  order  confirming  or  rejecting  a  sher- 

gulshed):  Mason  v.  Bennett,  52  Fed.  343.  J?**,!?®    '  appealable:    Dell  v.   Estes,   10 

When   the   state  government  superseded  ^^-  *"9* 
the    territorial    government,    the    laws    of 

§  843.    Eviction  of  Purchaser. 

If  the  purchaser  of  real  property  sold  on  execution,  or  his  successor  in 
interest,  be  evicted  therefrom  in  consequence  of  the  reversal  of  the  judgment, 
he  may  recover  the  price  paid,  with  interest  and  the  costs  and  disbursements 
of  the  suit  by  which  he  was  evicted,  from  the  plaintiflE  in  the  writ  of  execution. 
[L.  1862;  D.  Cd.  §  294;  H.  C.  §  297.] 

%  844.    Joint  Judgment  Debtors,  Contributicm. 

When  property  liable  to  an  execution  against  several  persons  is  sold  there- 
on, and  more  than  a  due  proportion  of  the  judgment  is  levied  upon  the  prop- 
erty of  one  of  them,  or  one  of  them  pays,  without  a  sale,  more  than  his  propor- 
tion, he  may  compel  contributions  from  the  others ;  and  when  a  judgment  is 
against  several,  and  is  upon  an  obligation  or  contract  of  one  of  them  as 
security  for  another,  and  the  surety  pays  the  amount,  or  any  part  thereof, 
either  by  sale  of  his  property  or  before  sale,  he  may  compel  repayment  from 
the  principal.  In  such  cases,  the  person  so  paying  or  contributing  shall  be 
entitled  to  the  benefit  of  the  judgment  to  enforce  contribution  or  repayment, 
if  within  thirty  days  after  his  payment  he  file  with  the  clerk  of  the  court 
where  the  judgment  was  rendered  notice  of  his  payment  and  claim  to  contri- 
bution or  repayment ;  upon  filing  such  notice,  the  clerk  shall  make  an  entry 
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thereof  in  the  margm  of  the  docket  where  the  judgment  is  entered.     [L.  1862 ; 
D.  CA§295;H.  C.  §298.] 

CONTRIBUTION.— The  right  of  contrJbu-  several  bonds  of  an  executor  will  not  be 

tion  arises  only  when  one  has  paid  more  compelled  to  contribute  with  the  surety  on 

than  his  proportion  of  the  debt:    Durbln  v.  another  bond  to  the  payment  of  an  amount 

Kuney,    19    Or.    71,    23    Pac.    661;    Ladd   v.  charged  against  the  executor  for  interest  on 

Chamber  of  Commerce,  37  Or.  66,  61  Pac  money  of   the  estate  loaned  to  the  latter 

1127.  surety:    Thompson  v.  Dekum,  supra. 

When  a  cosurety  pays  his  proportion  of  Where  some  of  the  sureties  on  a  bond 

the  debt  after  suit  is  commenced,  and  Judg-  borrow  money  on  their  personal  credit  and 

ment   Is   afterwards   obtained   against  an-  use  it  to  prevent  a  breach  of  the  bond  by 

other  surety  for  the  balance  due  upon  the  the  principal,   other  sureties  who  did   not 

note,   the  latter  can  not  recover  any  part  join  in  such  proceeding  can  not  be  com- 

of  the  costs  ftom  the  former:    Van  Winkle  pelled   to   contribute   to  the   repayment   of 

V.  Johnson*  11  Or.  469,  6  Pac.  922,  60  Am.  the  money  so  borrowed:    Ladd  v.  Chamber 

Rep.  495.  of  Commerce,  37  Or.  61,  60  Pac.  713. 

One  surety  having  paid  a  common  obliga-  A  surety  can  not.  except  under  peculiar 

tion  can  not  sue  at  law  to  compel  a  cosurety  circumstances,  maintain  a  suit  for  contrl- 

to  pay  more  than  his  aliquot  part  of  the  bution  against  a  cosurety  until  he  has  paid 

original  undertaking  on  account  of  the  in-  the   obligations   to   which    the   cosurety   is 

solvency  of  another  party  to  such  under-  asked  to  contribute':    Ladd  v.  Chamber  of 

taking;  his  remedy  is  in  equity:    P^ischer  v.  Commerce,  supra. 

Gaither,  32  Or.  161.  61  Pac.  738.  SUBROGATION.— A  minor  having  signed 

In  a  suit  in  equity  for  contribution  by  one  a  note  and  mortgage  with  his  mother,  and 

surety  against  another  surety  he  must  al-  having  paid  the  debt  after  he  became    of 

lege  and  prove  the  Insolvency  of  the  com-  age  and  taken  an  assignment  of  the  secur- 

mon  principal:    Fischer  v.  Qalther.  32  Or.  ity.  is  entitled    to    be    subrogated    to    his 

161.  51  Pac.  733.  mother's   rights  and  enforce  the  security: 

Where  successive  bonds,  with  the  same  Baer  v.  Balllngall,  37  Or.  420.  61  Pac.  862. 

penalties,  given  by  an  executor  for  the  per-  When  the  principal  and  surety  each  mort- 

formance  of  his  duties,  are  cumulative  se-  gages  his  own  property  as  security  for  the 

curlty.  the  liabilities  of  the  sureties  thereon  debt  of  the  principal,  and  the  surety  pays 

for  contribution  are  as   if  all  had   signed  the  debt,  the  principal's  mortgage  given  to 

the  same  bond:    Thompson  v.  Dekum.  32  secure  such  debt  passes  to  the  surety;  he  is 

Or.  513.  52  Pac.  517.  subrogated  to  all  the  rights  of  such  cred- 

The  sureties   upon   one   or   more   of  the  itor:    Keel  v.  Levy.  19  Or.  464.  24  Pac.  258. 


CHAPTER  V. 

OF   REDEMPTION. 

|M5.    Sale  of  Real  Property  Redemption* 

Upon  a  sale  of  real  property^  when  the  estate  i^  less  than  a  leasehold  of 
two  years  unexpired  term^  the  sale  shall  be  absolute.  In  all  other  cases  such 
property  shall  be  subject  to  redemption,  as  hereinafter  provided  in  this  chap- 
ter. At  the  time  of  sale  the  sheriflE  shall  give  to  the  purchaser  a  certificate  of 
the  sale  containing, — 

1.  A  particular  description  of  the  property  sold ; 

2.  The  price  bid  for  each  distinct  lot  or  parcel ; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  shall  be  so  stated.  The  matters  con- 
tained in  such  certificate  shall  be  substantially  stated  in  the  sheriff's  return 
of  his  proceedings  upon  the  writ.     [L.  1862 ;  D.  Cd.  §  296 ;  H.  C.  §  299.] 

f  8M.    Who  May  Redeem. 

Property  sold  subject  to  redemption,  as  provided  in  the  last  section,  or 
any  part  thereof  separately  sold,  may  be  redeemed  .by  the  following  persons 
or  their  successors  in  interest : — 

1.  The  judgment  debtor  or  his  successor  in  interest  in  the  whole  or  any 
part  of  the  property  separately  sold ; 
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2.  A  creditor  having  a  Uen  by  judgment,  decree,  or  mortgage  on  any  por- 
tion  of  the  property,  or  any  portion  of  any  part  thereof,  separately  sold,  sub- 
sequent in  time  to  that  on  which  the  property  was  sold. 

The  persons  mentioned  in  subdivision  2  of  this  section,  after  having 
redeemed  the  property,  are  to  be  termed  redemptioners.  [L.  1862; 
D.  Cd.  §297;H.  C.  §300.] 

redemption. — If  the  premises  are  re-  faction  of  which  the  property  had  not  been 

deemed  by  the  judgment  debtor,  or  his  sue-  sold. 

cesser  In  interest,  the  effect  of  the  sale  is  As  to  redemption  by  executors  and  ad- 
terminated,  and  the  property  is  restored  to  ministratora,  see  §  1194,  poet, 
its  orlfirinal  condition:  Cartwrigrht  v.  Sav-  EFFECT  OF  REDEMPTION.— After  the 
age,  6  Or.  399;  and  thereafter  such  judg-  sale  of  real  property  on  execution,  the  legal 
ment  debtor  or  his  successor  in  interest  title  remains  in  the  Judgment  debtor  until 
holds  the  property  as  if  no  sale  had  ever  the  sheriff's  deed  is  executed.  As  long  as 
been  made:  Lauriat  v.  Stratton,  11  Fed.  this  statutory  right  of  redemption  con- 
108.  tinues,  the  purchaser's  title  at  the  execution 

It  reinstates  the  lien  for  any  deficiency  sale  is   inchoate  and  may  be  defeated   by 

judgment,  and  may  be  resold  on  execution  a  redemption  under  the  statute,   but  this 

in  satisfaction  thereof:    Settlemire  v.  New-  right  is  not  an  equitable  but  purely  a  legral 

some,   10  Or.   446;  Flanders  v.  Aumack,  32  right:    Dray  v.  Dray,  21  Or.  59,  27  Pac.  223. 

Or.   19,   51  Pac.   447,   67  Am.   St.   Rep.   504,  Where  the  judgment  debtor  redeems   he 

note.  Where,  however,  the  mortgaged  prem-  may  recover  the  value  of  a  crop  growing 

ises  are  transferred  before  foreclosure,  and  upon  the  land  at  the  time  of  the  sale  and 

after  foreclosure  they  are  redeemed  by  the  harvested  by  the  purchaser  while  in  pos- 

grantee,  they  can  not  be  resold  to  satisfy  session:    Cartwright  v.   Savage*   6  Or.  397. 

a  deficiency:     Willis  v.   Miller,  23  Or.   362,  See  note  to  §  253,  poet. 

31  Pac.  827.  RIGHTS    OF    PURCHASERS.  —  After    a 

Where  lands  have  been  sold  on  a  mort-  mortgage  sale  was  set  aside,  without  dls- 

gage    foreclosure,    and    the    offer    of    the  turbing  the  possession  of  the  purchaser,  he 

grantee  of  the  mortgagor  to  redeem  was  procured  an  order  allowing  him  to  remove 

refused  by  the  sheriff  under  the  direction  a  building  on  the  premises  to  a  place  where 

of  the  mortgagee,  who  had  purchased  at  the  it    would    be    safe    from    destruction,    and 

foreclosure  sale,  the  certificate  of  redemp-  directing  that  the  cost  thereof  should   be 

tion  issued  in  the  name  of  the  mortgagor  a  charge  upon  the  mortgaged  property.    On 

inures    to    the     use     and     benefit    of     the  a  second  sale  the  premises  were  sold  to  the 

grantee:    Willis  v.  Miller,  supra.  said  purchaser  for  the  amount  of  his  orfg- 

WHO    MAY   REDEEM.— A   successor   in  inal  bid.     After  the   first  sale,   but  before 

interest  of  a  judgment  debtor  may  redeem  the  making  of  the  said  order,  a  judgment 

after   confirmation   of  sale.     The   right  to  was  obtained  against  the  mortisagor  by  an- 

redeem  is  not  merely  a  privilege  personal  other  creditor.     Held,   that  a  lien  creditor 

to  the  debtor,  but  it  is  a  right  of  property  may  redeem  if  the  purchaser  be  also  a  lien 

subject  to  bargain  and  sale:    Rosenberg  v.  creditor  having  a  lien  prior  to  that  of  the 

Croisan.  18  Or.  470.  23  Pac.  847.  redemptioner,  by  paying  the  amount  of  such 

In  Chavener  v.  Wood,  2  Or.  182,  it  is  held  lien  with  interest.    The  purchaser  could  not 

that  a  person  holding  a  lien  subsequent  to  require   the   redemptioner  to   pay   the   ex- 

that  of  plaintiff,  and  who  has  been  made  pense  of  moving  the  building  in  addition 

a  party  to  the  foreclosure  suit,  and  whose  to  the  amount  bid  at  the  second  sale  with 

rights   are   determined   thereby,    is   such   a  interest:    Doerhoefer  v.  Farrell,  29  Or.  304, 

subsequent  lien  holder  as  may  redeem;  but  45  Pac.  797. 

in  Lauriat  v.  Stratton,  11  Fed.  109.  this  de-  CONSTITUTIONAL.  LAW.— An  act  en- 
cision  is  criticised  on  the  ground  that  where  larging  the  time  for  redeeming  real  prop- 
such  a  person  has  been  made  a  party  his  erty  sold  on  execution  is  unconstitutional, 
rights  are  determined  by  the  decree,  and  the  as  applied  to  sales  on  mortgages  that  were 
sale  is  CU3  much  to  satisfy  his  judgment  as  executed  prior  to  the  passage  of  such  act, 
that  of  the  person  instituting  the  proceed-  as  it  would  impair  the  obligation  of  con- 
ings,  and  that  the  subsequent  Hen  holder  tracts:  State  ex  rel.  v.  Sears,  29  Or.  580. 
who  may  redeem  is  one  whose  rights  were  34  Am.  St.  Rep.  808,  note;  Bamitz  v.  Bev- 
not  determined  by  the  suit,  and  in  satis-  erly,  163  U.  S.  118. 

§  247.    When  Lien  Creditor  May  Redeem. 

A  lien  creditor  may  redeem  the  property  within  sixty  days  from  the 
date  of  the  order  confirming  the  sale  by  paying  the  amount  of  the  purchase 
money,  with  interest  at  the  rate  of  ten  per  centum  per  annum  thereon  from 
the  time  of  sale,  together  with  the  amount  of  any  taxes  which  the  pur- 
chaser may  have  paid  thereon,  and  if  the  purchaser  be  also  a  creditor  having 
a  lien  prior  to  that  of  the  redemptioner,  the  amount  of  such  lien,  with 
interest.     [L.  1862;  D.  Cd.  §  298;  L.  1885,  p.  116,  §  3;  H.  C.  §  301.] 

See  note  to  9  246. 

§  248.    Redemption  from  Redemptioner. 

If  the  property  be  so  redeemed,  any  other  lien  creditor  may,  within 
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sirty  days  from  the  last  redemption,  again  redeem  it,  on  pajring  the  sum 
paid  on  the  last  redemption,  with  interest  at  the  rate  of  ten  per  centum  per 
annum  thereon  from  the  date  of  the  last  preceding  redemption  in  addition, 
together  with  any  taxes  which  the  last  redemptioner  may  have  paid  thereon, 
and,  unless  his  lien  be  prior  to  that  of  such  redemptioner,  the  amount  of  such 
lien,  with  interest.  The  property  may  be  again,  and  as  often  as  any  lien  cred- 
itor or  redemptioner  is  disposed,  redeemed  from  the  last  previous  redemp- 
tioner, within  sixty  days  from  the  date  of  the  last  redemption,  on  paying 
the  sum  paid  on  the  last  previous  redemption,  with  interest  at  the  rate  of  ten 
per  centum  per  annum  thereon,  from  the  date  of  such  previous  redemption, 
together  with  the  amount  of  any  taxes  paid  thereon  by  such  last  redemptioner, 
and  the  amount  of  any  liens  held  by  such  last  redemptioner  prior  to  his  own, 
with  interest.     [L.  1862;  D.  Cd.  §  299;  L.  1885.  p.  116,  §  4;  H.  C.  §  302.] 

See  note  to  9  246. 

SM8.    When  Judgment  Debtor  May  Redeem. 

The  judgment  debtor,  or  his  successor  in  interest,  may,  at  any  time  prior 
to  confirmation  of  sale,  and  also  within  one  year  after  the  confirmation  of  sale, 
redeem  the  property  on  paying  the  amount  of  the  purchase  money,  with 
interest  thereon  at  the  rate  of  ten  per  centum  per  annum  from  the  date  of 
sale,  together  with  the  amount  of  any  taxes  the  purchaser  may  have  been 
required  to  pay  thereon.  [L.  1862;  D.  Cd.  §300;  L.  1885.  p,  17,  §5; 
H.  C.  §303;L.  1895,p.  59.] 

See  note  to  8  246. 

§S50.    Convejrance  to  Purchaser  or  Redemptioner. 

If  redemption  be  made  as  prescribed  in  this  act,  or  when  redemption  is 
made  and  a  period  of  sixty  days  shall  have  elapsed  without  any  other  redemp- 
tion, the  purchaser  or  the  redemptioner,  as  the  case  may  be,  shall  be  entitled 
to  a  conveyance  from  the  sheriff.  If  the  judgment  debtor  redeem  at  any  time 
before  the  time  for  redemption  expires,  the  effect  of  sale  shall  terminate  and 
he  shall  be  restored  to  his  estate.  [L.  1862 ;  D.  Cd.  §  301 ;  L.  1885,  p.  17,  §  6 ; 
H.  C.  §  304.] 

See  S  1036  authorizing:  sheriff  in  office  to  The  effect  of  a  sale  under  execution  is 

execute  deed.  to  suspend  but  not  to  devest  the  Uen  of  the 

See  note  to  8  246,  ante.  Judgment,    as    it   suspends    all    subsequent 

SHERIFF'S  DEEDS,  GENERALLY. — "So  liens  until  redemption  is  made,  but  a  sher- 

legal  title  passes  to  the  purchaser  at  the  iff's  deed  cuts  them  off  altogether:    Flan- 

execution  sale  until  the  execution  and  de-  ders  v.  Aumack.  32  Or.  ^26«  61  Pac.  447,  67 

livery  of  the  sheriff's  deed:    Dray  v.  Dray,  Am.  St.  Rep.  604,  note. 

21  Or.  69,  27  Pac.  223;  but  an  interest  passes  If  the  necessary  preceding  steps  have  all 

which  may  be  transferred:    Gest  v.  Pack-  been  properly  taken,  a  sheriff's  deed  is  evi- 

wood,  39  Fed.  632;  and  the  transferee  may  dence  of  title  in  the  grantee  and  the  recitals 

demand  the  sheriff's  deed:    Gest  v.  Pack-  therein   are   prima    facie    evidence   of   the 

wood,  supra.  facts  recited:    Dolph  v.  Barney,  6  Or.  191; 

Where   by   mutual   mistake   a   deed    de-  Willamette  Real  Estate  Co.  v.  Hendrlx,  28 

scribes  property  other  than  that  purchased.  Or.  493.  42  Pac.  614.  62  Am.  St.  Rep.  800. 

and  the  land  described  in  the  deed  is  sold  WHO   MAY   EXECUTE.— The   sheriff   in 

on  execution  against  the  vendee,  the  sale  office  is  the  proper  person  to  make  the  deed 

Is  void,  and  equity  can  not,  at  the  instance  in  pursuance  of  a  sale  on  execution:   Moore 

of  the  grantee  of  a  purchaser  at  the  execu-  v.  Willamette  Transp.  Co.  7  Or.  369;  FauU 

tion  sale,  correct  the  error  so  as  to  give  him  v.   Cooke,   19   Or.   464,   465,  26  Pac.   662,  20 

title  to  the  land  actually  purchased  by  the  Am.   St.  Rep.   836;  Marx  v.  Hanthome.  80 

vendee:    Burrows  v.  Parker,  31  Or.  67,  48  Fed.  682;  9  1036,  post. 
Pac.  1100,  66  Am.  St.  Rep.  812,  with  note. 
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§  261.    Mode  of  Redeeming. 

The  mode  of  redeeming  shall  be  as  provided  in  this  section : — 
1.  The  person  seeking  to  redeem  shall  give  the  purchaser  or  redemp- 
tioner^  as  the  case  may  be^  two  days^  notice  of  his  intention  to  apply  to  the 
sheriff  for  that  purpose.  At  the  time  and  place  specified  in  such  notice^  such 
person  may  redeem  by  paying  to  the  sheriff  the  sum  required.  The  sheriff 
shall  give  the  person  redeeming  a  certificate,  as  in  case  of  sale  on  execution, 
adding  therein  the  sum  paid  on  redemption,  from  whom  redeemed,  and  the 
date  thereof.  A  party  seeking  to  redeem  shall  submit  to  the  sheriff  the  evi- 
dence of  his  right  thereto,  as  follows : — 

1.  Proof  that  the  notice  required  by  this  section  has  been  given  to  the 
purchaser  or  redemptioner  or  waived; 

2.  If  he  be  a  lien  creditor,  a  copy  of  the  docket  of  the  judgment,  or 
decree  under  which  he  claims  the  right  to  redeem,  certified  by  the  clerk  of 
the  court  where  such  judgment  or  decree  is  docketed,  or  if  he  seek  to  redeem 
upon  a  mortgage,  the  certificate  of  the  record  thereof; 

3.  A  copy  of  any  assignment  necessary  to  establish  his  claim,  verified  by 
the  affidavit  of  himself  or  agent ;  an  affidavit  by  himself  or  agent  showing  the 
amount  then  actually  due  on  the  judgment,  decree,  or  mortgage; 

4.  If  the  redemptioner  or  purchaser  have  a  lien  prior  to  that  of  the 
lien  creditor  seeking  to  redeem,  such  redemptioner  or  purchaser  shall  sub- 
mit to  the  sheriff  the  like  evidence  thereof  and  of  the  amount  due  thereon, 
or  the  same  may  be  disregarded. 

When  two  or  more  persons  apply  to  the  sheriff  to  redeem  at  the  same 
time,  he  shall  allow  the  person  having  the  prior  lien  to  redeem  first,  and  so  on. 
The  sheriff  shall  immediately  pay  the  money  over  to  the  person  from  whom 
the  property  is  redeemed,  if  he  attended  at  the  redemption,  or  if  not,  at  any 
time  thereafter  when  demanded.  Where  a  sheriff  shall  wrongfully  refuse  to 
allow  any  person  to  redeem,  his  right  thereto  shall  not  be  prejudiced  thereby, 
and  upon  the  submission  of  the  evidence  and  the  tender  of  the  money  to  the 
sheriff  as  herein  provided  he  may  be  required  by  order  of  the  court  or  judge 
thereof  to  allow  such  redemption.     [L.  1862;  D.  Cd.  §  302;  H.  C.  §  305.] 


S25Sk    Court  May  Restrain  Waste. 

Until  the  expiration  of  the  time  allowed  for  redemption,  the  court  or 
judge  thereof  may  restrain  the  commission  of  waste  on  the  property  by  order 
granted  with  or  without  notice,  on  the  application  of  the  purchaser  or  judg- 
ment creditor;  but  it  shall  not  be  deemed  waste  for  the  person  in  possession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possession  afterwards,  during 
the  period  allowed  for  redemption  to  continue  to  use  it  in  the  same  manner 
in  which  it  was  previously  used ;  or  to  use  it  in  the  ordinary  course  of  hus- 
bandry; or  to  make  the  necessary  repairs  to  building  thereon;  or  to  use  wood 
or  timber  on  the  property  thereof ;  or  for  the  repair  of  fences ;  or  for  fuel  in 
his  family  while  he  occupies  the  property.  [L.  1862;  D.  Cd.  §303; 
H.  C.  §  306.] 


Chap.  VL]  Of  Peocbbdings  After  Execution.  189 

I  868.    Who  Entitled  to  Possession. 

The  purchaser  from  the  day  of  sale  until  a  resale  or  a  redemption,  and 
a  redemptioner  from  the  day  of  his  redemption  imtil  another  redemption, 
shall  be  entitled  to  the  possession  of  the  property  purchased  or  redeemed, 
unless  the  same  be  in  the  possession  of  a  tenant  holding  under  an  unexpired 
lease,  and  in  such  case,  shall  be  entitled  to  receive  from  such  tenant  the 
rents  or  the  value  of  the  use  and  occupation  thereof  during  the  same  periods 
[L.  1862;  D.  Cd.  §  304;  H.  C.  §  307.] 

The  purchaser  at  a  judicial  sale  is  entitled  Adams,  37  Or.  475,  59  Pac.  811«  60  L.  R.  A. 

to  the  i^oasession  of  the  property  when  not  888. 

in  possession  of  a  tenant  under  an  unex-  It  is  intimated,  though  not  decided,  that 

plred  lease:    Gest  v.  Packwood,  39  Fed.  632;  an  action  for  the  possession  of  real  property 

Bank  of  British  Columbia  v.  Harlow,  9  Or.  wiU  not  lie  to  enforce  the  purchaser's  ri^ht 

I                  338;  but  this  does  not  include  the  ri^ht  to  to  possession  between  the  time  of  sale  and 

harvest  for  his  own  use  the  crop  errowing  redemption:    Aiken  v.  Aiken,  12  Or.  206,  ^ 

on  the  land  at  the  time  of  sale:   Cartwrigrht  Pac.   682. 

I                  V.  Savage,  6  Or.  397;  nor  the  right  to  retain  An  undertaking  upon  an  appeal  from  an 

the  rents   and   profits;    they   must   be  ac-  order  confirming  the  sale  of  real  property 

counted  for  in  case  of  redemption:    Balfour  does  not   defeat    or   suspend    the    zight  of 

V.  Rogers,  64  Fed.  927.  the  purchaser  at   the  Judicial  sale   to  the 

But  in  case  the  land  is  not  redeemed  all  possession   of   the   land:     Bank   of   British 

crops  pass  with  the  lands,    even    those    on  Columbia  v.  Harlow,  9  Or.  338. 
which  there  is  a  chattel  mortgage:  Jones  v. 


CHAPTER  VI. 

OF  PROCEEDINGS  AFTER  EXECUTION. 

i  2M.    Order  to  Examine  Judgment  Debtor. 

After  the  issuing  of  an  execution  against  property,  and  upon  proof  by  the 
affidavit  of  the  plaintiff  in  writ,  or  otherwise,  to  the  satisfaction  of  the  court 
or  judge  thereof,  that  the  judgment  debtor  has  property  liable  to  execution^ 
which  he  refuses  to  apply  towards  the  satisfaction  of  the  judgment,  such 
cou^t  or  judge  may,  by  an  order,  require  the  judgment  debtor  to  appear  and 
answer  under  oath  concerning  a  referee  appointed  by  such  court  or  judge, 
at  a  time  and  place  specified  in  the  order.  [L.  1862;  D.  Cd.  §305; 
H.  C.  §  308.] 

SUPPLEMENTARY      PROCEEDINGS  ment  debtor  may  be  made  by  the  Judge, 

hereunder  are  purely  legal  in  their  nature  and  the  final  order  requiring  the  satisfaQ- 

and  limited  to  a  particular  object  and  mode  tion  of  the  Judgment  may  be  made  by  the 

of  investigation  and  can  not  be  used  to  en-  court:    State  ex  rel.  v.  Downing,  40  Or.  — , 

force  a  lien  by  virtue  of  a  chattel  mortgage:  66  Pac.  917. 

Knowles  v.  Herbert,  11  Or.  54,  4  Pac.  126,  A  failure  of  the  Judgment  debtor  to  ap- 
11  Or.  241,  4  Pac.  126.  Appellate  proceedings  pear  before  a  referee  for  examination  re- 
applicable  to  actions  at  law  are  proper  in  garding  property  subject  to  execution  does 
such  proceedings:  Williams  v.  Gallick,  11  not  render  the  order  requiring  him  to  sat- 
Or.  339,  8  Pac.  469.  isfy   the  Judgment  void:    State  ex  rel.   v. 

The  property  or  funds  of  a  private  cor-  Downing,  40  Or.  — .  66  Pac.  918. 

poration,  not  having  been  declared  a  divi-  An   order   in   supplementary   proceedings 

dend   in   the  hands  of  a  stockholder,   are  requiring  defendant  to  apply  certain  money 

subject  to  execution  against  the  corpora-  to  the  satisfaction  of  the  Judgment  is  not 

tion.  and  the  execution  creditor  is  entitled  supported  by  a  referee's  finding  that  on  a 

to  the  remedy  under  this  provision  to  en-  date  more  than  three  months  prior  to  the 

force  payment  of  his  demand:    Hughes  v.  reference  he  had  such  money  in  his  posses - 

Oregonlan  Ry.  Co.  11  Or.  168,  2  Pac.  94.  sion.  and  that,  no  evidence  to  the  contrary 

This  proceeding  is  designed  particularly  having  been  offered,  he  was  therefore  still 

to  reach  property  which  still  remains  under  in  possession  thereof,  the  presumption  in- 

the  control  of  the  debtor,  and  is  not  in-  voked  to  support  the  order  being  insufficient 

tended  to  supersede  the  remedy  by  credit-  for  that  purpose:    Hammer  v.  Downing,  41 

or's  bill:    Matlock  v.   Babb,  31  Or.  620,  49  Or.  — ,  66  Pac.  916. 

Pic.  873.  A  Judgment  creditor  is   not   required   to 

In  supplemental  proceedings  the  prellml-  levy  on  and  sell  tangible  property  of  the 

nary  order  for  the  examination  of  the  Judg-  Judgment   debtor   before   invoking   the   aid 
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of  supplementary  proceeding,  as  the  stat-  without  levyins:  execution  thereon,  and  tlie 

ute  authorizes  such  proceedings  on  the  issue  existence  of  sufficient  tangible  property   to 

of  an  execution  and  proof  that  the  judgment  satisfy  an  execution:  State  ex  rel.  v.  Do'vrn- 

debtor   has   property   subject   to   execution  ing,  40  Or.  — ,  66  Pac.  918. 

which  he  refuses  to  apply  toward  the  satis-  The   fact  that   the   order  in  proceedinss 

faction  of  the  same:    State  ex  rel.  v.  Down-  supplementary   to   execution   was   voidable 

ing,  40  Or.  — ,  supra.  does  not  relieve  from  contempt  proceedingrs 

A    statement    in    the   affidavit    that    the  for  failure  to  comply  therewith,  where  tlie 

judgment  debtor  had  property  liable  to  exe-  court  had  jurisdiction  of    the    proceedings 

cution  which  he  refused  to  apply  toward  the  at  their  inception:    State  ex  rel.  v.  Dow^n- 

satisfaction  of  the  judgment,  if  believed  by  ing,  40  Or.  66,  supra. 

the  court,  or  judge,  is  sufficient  to  authorize  A  tax  warrant  is  not  an  execution  In  the 

the  Issixance  of  orders  requiring  the  judg-  sense  that  supplementary  proceedings  may 

ment  debtor  to  appear  for  examination  and  be  based  thereon:    Kirkwood  v.  Waahinfir- 

to  satisfy  the  judgment,  notwithstanding  an  ton  County,  32  Or.  671,  52  Pac  568. 
attachment    of    certain    tangible    property 

§  265.    Examinatioii  of  Judgment  Debtor. 

On  the  appearance  of  the  judgment  debtor,  he  may  be  examined  on  oath 
concerning  his  property.  His  examination,  if  required  by  the  plaintiff  in 
the  writ,  shall  be  reduced  to  writing,  and  filed  with  the  clerk  by  whom  the 
execution  was  issued.  Either  party  may  examine  witnesses  in  his  behalf,  and 
if  by  such  examination  it  appear  that  the  judgment  debtor  has  any  property 
liable  to  execution,  the  court  or  judge  before  whom  the  proceeding  takes  place, 
or  to  whom  the  report  of  the  referee  is  made,  shall  make  an  order  requiring 
the  judgment  debtor  to  apply  the  same  in  satisfaction  of  the  judgment,  or 
that  such  property  be  levied  on,  by  execution,  in  the  manner  and  with  the 
effect  as  provided  in  this  title,  as  may  seem  most  likely  to  affect  the  object  of 
the  proceeding.     [L.  1862;  D.  Cd.  §  306;  H.  C.  §  309.] 

§  266.    Debtor  Restrained  from  Disposing  of  Property* 

At  the  time  of  allowing  the  order  prescribed  in  section  254,  or  at  any 
time  thereafter  pending  the  proceeding,  the  court  or  judge  may  make  an  order 
restraining  the  judgment  debtor  from  selling,  transferring,  or  in  any  manner 
disposing  of  any  of  his  property  liable  to  execution,  pending  the  proceeding. 
Disobedience  to  any  order  or  requirement  authorized  by  sections  254,  255, 
and  256,  on  the  part  of  the  judgment  debtor,  may  be  punished  as  for  a  con- 
tempt.    [L.  1862;  D.  Cd.  §  307;  H.  C.  §  310.] 

§  267.    Debtor  May  be  Arrested,  Upon  what  Proof. 

Instead  of  the  order  requiring  the  attendance  of  the  judgment  debtor,  as 
provided  in  the  last  two  sections,  the  court  or  judge  may,  upon  proof  by  affi- 
davit of  a  party,  or  otherwise  to  his  satisfaction,  that  there  is  danger  of  the 
debtor  leaving  the  state,  or  concealing  himself  therein,  and  that  there  is  rea- 
son to  believe  he  has  property  which  he  unjustly  refuses  to  apply  to  such  judg- 
ment, issue  a  warrant  requiring  the  sheriff  of  any  county  where  such  debtor 
may  be  to  arrest  him  and  bring  him  before  the  court  or  judge;  upon  being 
brought  before  the  court  or  judge,  he  may  be  examined  on  oath,  and  if  it  then 
appear  that  there  is  danger  of  the  debtor  leaving  the  state,  and  that  he  has 
property  which  he  has  imjustly  refused  to  apply  to  such  judgment,  he  may  be 
ordered  to  enter  into  an  undertaking,  with  one  or  more  sureties,  that  he  will 
from  time  to  time  attend  before  the  court  or  judge,  as  may  be  directed,  and 
that  he  will  not,  during  the  pendency  of  the  proceedings,  dispose  of  any 
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portion  of  his  property  not  exempt  from  execution.  In  default  of  entering 
into  such  imdertaking,  he  may  be  committed  to  the  jail  of  the  county  by 
warrant  of  the  judge.     [L.  1862;  D.  Cd.  §  308;  H.  C.  §  311.] 

{ 268.    Order  to  Examine  Garnishee,  in  What  Cases. 

Whenever  the  sheriff,  with  an  execution  against  the  property  of  the  judg- 
ment debtor,  shall  apply  to  any  person  or  officer  mentioned  in  subdivision  3 
of  section  301,  for  the  purpose  of  levying  on  any  property  therein  mentioned, 
such  person  or  officer  shall  forthwith  give  to  the  sheriff  a  certificate  in  the 
manner  prescribed  in  section  304.  If  such  person  or  officer  refuse  to  do  so,  or 
if  the  certificate  be  unsatisfactory  to  the  plaintiff  in  the  writ,  he  may  in  like 
manner  have  the  order  prescribed  in  such  section  against  such  person  or 
officer.  Thereafter  the  proceeding  upon  such  order  shall  be  conducted  in  the 
manner  prescribed  in  chapter  III  of  title  IV,  from  section  314  to  section  323, 
inclusive.     [L.  1862 ;  D.  Cd.  §  309 ;  H.  C.  §  312.] 

1 888.    Public  OfiBcers  Not  Liable  to  Answer  as  Garnishees.      /f^P^A  ^  ^  " 

Xo  state  or  county  treasurer,  sheriff,  clerk,  constable,  or  other  public  ^^-^^^ 

officer,  shall  be  liable  to  answer  as  garnishee  for  moneys  in  his  possession  as  ^^     ^ 
such  public   officer,   belonging  to   or   claimed  by   any   judgment   debtor.         r      ^ 
[L.  1862;  D.  Cd.  §  311;  H.  C.  §  314.]  )      -^ 

i     :: 
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CHAPTER  L 
OF  arrest  and  bail. 

S  JMO.    When  Defendant  May  be  Arrested. 

No  person  shall  be  arrested  in  an  action  at  law,  except  as  provided  in  this 
section.    The  defendant  may  be  arrested  in  the  following  case$ : — 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  cause  of 
action  arising  out  of  contract,  when  the  defendant  is  not  a  resident  of  the 
state,  or  is  about  to  remove  therefrom,  or  when  the  action  is  for  an  injury 
to  person  or  character,  or  for  injuring  or  wrongfully  taking,  detaining,  or 
converting  property; 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to  marry,  or  for 
money  received,  or  property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his,  own  use,  by  a  public  officer,  or  by  an  attorney,  or  by  an  ofiScer 
or  agent  of  a  corporation  in  the  course  of  his  employment  as  such,  or  by  any 
factor,  agent,  broker,  or  other  person  in  a  fiduciary  capacity,  or  for  any  mis- 
conduct or  neglect  in  office,  or  in  a  professional  employment ; 

3.  In  an  action  to  recover  the  possession  of  personal  property  unjustly 
detained,  when  the  property  or  any  part  thereof  has  been  concealed,  removed, 
or  disposed  of,  so  that  it  can  not  be  found  or  taken  by  the  sheriff,  and  with 
intent  that  it  should  not  be  so  found  or  taken,  or  with  the  intent  to  deprive 
the  plaintiff  of  the  benefit  thereof; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting  the 
debt,  or  incurring  the  obligation  for  which  the  action  is  brought,  or  in  con- 
cealing or  disposing  of  the  property,  for  the  taking,  detention,  or  conversion 
of  which  the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  his  property,  or  is 
about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested  in  any  action,  except  for  an  injury  to 
person,  character,  or  property.     [L.  1862 ;  D.  Cd.  §  106 ;  H.  C.  §  108.] 
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ARREST  IN  CIVILi  ACTIONS*  6ENBR-  manner  of  its  Issue:    Nelmltz  v.  Conrad,  22 

ALLY.— The  Jurisdiction  of  a  court  to  issue  Or.   164,  29  Pac.  352. 

the  summary  process  of  arrest  depends  Under  the  state  constitution.  Art.  I,  §  19, 
upon  the  showiner  made  in  the  affidavit:  no  imprisonment  for  debt  shall  be  allowed 
Norman  v.  Zieber,  3  Or.  203.  The  warrant  except  in  case  of  fraud  or  absconding  debt- 
of  arrest  need  not  recite  all  the  jurisdic-  ors.  Subds.  2,  4,  and  5  point  out  the  only 
tional  facts;  it  is  sufficient  if  they  appear  kinds  and  instances  of  fraud  that  will  Jus- 
from  the  anterior  part  of  the  record:  Nor-  tlty  an  arrest:  Norman  v.  Zieber,  3  Or.  204. 
man  v.  Zieber,  supra.  Affidavits  must  either  EXEMPl*IONS. — Senators  and  represen- 
follow  the  lan^ruagre  of  the  statute  or  state  tatives  are  privileged  from  arrest:  See  Ore- 
such  facts  as  to  clearly  shpw  that  the  case  gon  Constitution,  ante,  Art.  IV.  8  9.  So, 
is  within  the  intent  an^  meaning  of  the  electors  are  privllegred  from  arrest  on  elec- 
statute:  Norman  v.  Zieber,  supra.  In  Bar-  tion  day:  See  Oregon  Constitution,  ante, 
ton  v.  Saunders.  16  Or.  66,  16  Pac.  921,  8  Art.  n,  §  13.  There  are  several  other  classes 
Am.  St.  Rep.  261,  i*.  is  held  that  an  affidavit  of  persons  who  are  exempt,  either  by  special 
simply  following  the  language  of  the  statute  enactment  or  by  the  general  law.  For  in- 
in  an  action  for  fraud  is,  though  not  void,  stance,  ambassadors  and  foreign  ministers, 
voidable.  The  affidavit  should  specify  the  and  their  servants:  Acts  of  Congress,  April 
facts  constituting  the  fraud.  A  void  pro-  30,  1790,  8§  26,  26;  consuls  and  vice-consuls: 
cess  is  no  justification  for  an  arrest,  but  Acts  of  Congress,  1789,  Chap  XX,  8  9;  mem- 
one  merely  irregular  and  voidable  is  a  com-  bers  of  congress:  U.  S.  Const.  Art  I,  8  6; 
plete  defense  until  set  aside;  and  where  a  United  States  soldiers  and  sailors:  Acts  of 
defendant  appears  and  puts  in  bail  without  Congress,  March  16,  1802.  8  23,  July  11,  1798, 
moving  to  set  aside  such  irregular  or  void-  8  6>  Witnesses  are  privileged  from  arrest, 
able  process,  he  waives  all  defects  in  the  and  so  are  suitors  under  certain  circum- 
stances: ,  See  as  to  witnesses,  post,  8  861. 

S  S61.    Proceeding  to  Obtain  Arrest. 

The  mode  of  proceeding  to  obtain  the  arrest  of  the  defendant  for  any 
of  the  causes  specified  in  section  260,  shall  be  as  provided  in  this  section : — 

1.  At  any  time  after  the  commencement  of  an  action  at  law^  and  before 
judgment^  the  plaintiff  in  such  action  shall  be  entitled  to  a  writ  of  arrest  for 
such  defendant  whenever  he  shall  make  and  file  with  the  clerk  of  the  court 
in  which  such  action  is  commenced,  or  is  at  the  time  pending^  an  affidavit 
that  the  plaintiff  has  a  sufficient  cause  of  action  therein,  and  that  the  case  is 
one  of  those  mentioned  in  section  260:  and  shall  also  make  and  file  with 
such  clerk  an  undertaking,  with  one  or  more  sureties,  in  a  sum  not  less  than 
one  hundred  dollars,  and  equal  to  the  amount  for  which  the  plaintiff  prays 
judgment.  Such  undertaking  shall  be  conditioned  that  the  plaintiff  will  pay 
all  costs  that  may  be  adjudged  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  arrest,  if  the  same  be  wrongful  or  without  suffi- 
cient cause,  not  exceeding  the  amount  specified  in  the  undertaking; 

2.  The  affidavit  may  be  either  positive  or  upon  information  and  belief; 
but,  if  the  latter,  it  shall  state  the  nature  and  sources  of  the  information 
upon  which  the  belief  is  founded.  The  plaintiff  shall  also  file  vdth  his 
undertaking  the  affidavits  of  the  sureties  therein,  from  which  it  must  appear 
that  such  sureties  are  residents  of  the  state,  and  that  they  are,  taken  together, 
worth  double  the  amount  of  the  sum  specified  in  the  imdertaking  over  all 
debts  and  liabilities  and  property  exempt  from  execution.  No  person  not 
qualified  to  become  b^il  upon  arrest  is  qualified  to  become  surety  in  an  under- 
taking for  an  arrest. 

3.  The  writ  of  arrest  shall  be  issued  by  the  clerk,  and  shall  require  the 
sheriff  of  any  county  where  the  defendant  may  be  found,  forthwith  to 
arrest  him  and  hold  him  to  bail  in  the  amount  specified  in  the  imdertaking 
and  that  in  default  thereof,  he  keep  him  in  custody  until  discharged  by  law, 
and  to  return  the  writ  to  the  clerk  from  whom  it  issued,  with  his  doings 
indorsed  thereon,  when  required  by  the  plaintiff  at  any  time  before  the 

VoIm  I.— 18. 
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defendant  may  be  arrested^  or  afterwards  whenever  the  defendant  shall  have 
been  discharged  from  the  arrest  on  bail  or  otherwise. 

4.  The  plaintiff  shall  deliver  or  cause  to  be  delivered  to  the  sheriff,  with 
the  writ,  a  copy  of  the  affidavit  upon  which  the  writ  was  issued,  subscribed 
by  himself  or  attorney.  The  sheriff  upon  the  delivery  of  the  writ  shall 
indorse  thereon  the  date  of  the  receipt,  and  upon  the  arrest  of  the  defendant, 
shall  deliver  to  him  a  copy  of  the  writ,  and  such  copy  of  the  affidarit.  The 
sheriff  shall  execute  the  writ  by  arresting  the  defendant  and  keeping  him  in 
custody,  until  discharged  by  law.  [L.  1862;  D.  Cd.  §  107;  L.  1865,  p.  65, 
§2;  H.  C.  §109.] 

See  note  to  1 260. 

SML    Defendant  May  be  Discharged  on  Bail. 

The  defendant,  at  any  time  before  execution,  shall  be  discharged  from 
the  arrest,  either  upon  giving  bail,  or  upon  depositing  the  amount  mentioned 
in  the  writ  of  arrest  as  provided  in  this  chapter.  [L.  1862;  D.  Cd.  §  108; 
H.  C.  §  110.] 

S86S.    Bail,  how  Given. 

The  defendant  may  give  bail  by  causing  a  written  imdertaking  to  be 
executed  in  favor  of  the  plaintiff  by  two  or  more  sufficient  sureties,  stating 
their  places  of  residence,  to  the  effect  that  the  defendant  shall  at  all  times 
render  himself  amenable  to  the  process  of  the  court,  during  the  pendency  of 
the  action,  and  to  such  as  may  be  issued  to  enforce  the  judgment  therein,  or 
if  he  be  arrested  for  the  cause  mentioned  in  the  third  subdivision  of  section 
260,  an  undertaking  to  the  same  effect  as  that  provided  by  section  289. 
[L.  1862;  D.  Cd.  §  109;  H.  C.  §  111.] 

The  ball  nere  provided  Is  not  merely  the  Ity  Is  Incurred  Is  no  defense  to  an  action 

special  bail  of  the  common  law  given  to  the  upon  the  bond.     See,  also,  to  same  effect, 

sheriff  for  the  appearance  of  the  defendant,  Taylor  v.  Fleckenstein,   30  Fed.   99. 

but  Is  also  the  equivalent  in  operation  and  Ball  are  liable  for  the  appearance  of  the 

effect  of  the  common-law  bail  to  the  action:  defendant  at  a  subsequent  day  to  which  a 

United  States  v.  Grlswold.  11  Fed.  810.    In  cause  is,  by  order  of  the  court,  continued: 

Paddock  v.  Hume,  6  Or.  83,  however.  It  Is  Waldron  v.  Harrison,  2  Or.   87. 

held  that  this  section  does  not  require  the  Where  the  obligors  bound  themselves  In 

sureties  to  agree  to  pay  any  judgment  that  the  sum  of  "five  hundred,*'  but  omitted  the 

may  be  rendered  against  the  defendant  in  word  "dollars."  the  omitted  word  may  be 

case  he  fall  to  pay,  but  if  such  a  provision  supplied   from   the   statute   authorizing   It, 

is  inserted  in  the  undertaking  it  is  binding,  and  read  as  If  expressed:    Whitney,  v.  Dar- 

and    the    surrender    of    the    defendant    by  row,  5  Or.  442. 
the  sureties  on  the  bond  before  any  liabil- 

§  864.    Surrender  of  Defendant. 

At  any  time  before  a  failure  to  comply  with  the  undertaking,  the  bail 
may  surrender  the  defendant  in  their  exoneration,  or  he  may  surrender  him- 
self to  the  sheriflE  of  the  county  where  he  was  arrested,  in  the  following 
manner : — 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be  delivered  to  the 
sheriff,  who  shall  detain  the  defendant  in  his  custody  thereon  as  upon  a  writ 
of  arrest,  and  shall  by  a  certificate  in  writing  acknowledge  the  surrender; 


Chap.  L]  Of  Arrbst  and  Bail.  195 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and  sheriflPs  certifi- 
cate, the  judge  of  the  court  may  upon  a  notice  to  the  plaintiff  of  eight  days, 
with  a  copy  of  the  certificate,  order  that  the  bail  be  exonerated,  and  on  filing 
the  order  and  the  papers  used  on  said  application  with  the  clerk  of  the  court 
where  the  action  is  pending,  they  shall  be  exonerated  accordingly;  but  this 
section  shall  not  apply  to  an  arrest  for  cause  mentioned  in  the  third  sub- 
division of  section  260,  so  far  as  to  discharge  the  bail  from  an  undertaking 
given  to  the  effect  provided  by  section  289.  [L.  1862;  D.  Cd.  §110; 
H.  C.  §  112.] 

"Sberlfl"  as  here  used  Includes  constable:    Hume  v.  Norrls,  5  Or.  478. 

I S6S.    Bail  May  Arrest  Defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail  at  any  time  and 
plaoe^  before  they  are  finally  charged,  may  themselves  arrest  him,  or  by  a 
written  authority,  indorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  the  sheriff  or  any  other  person  of  suitable  age  and  discretion  to  do  so. 
[L.  1862;  D.  Cd.  §  111;  H.  C.  §  113.] 

IMS.    Bail,  how  Proceeded  Against. 

In  case  of  the  failure  to  comply  with  the  undertaking,  the  bail  may  be 
proceeded  against  by  action  only.     [L.  1862;  D.  Cd.  §  112;  H.  C.  §  114.] 

1207.    Bail,  how  Exonerated. 

The  bail  may  be  exonerated  either  by  the  death  of  the  defendant,  or  his 
imprisonment  in  the  penitentiary,  or  by  his  legal  discharge  form  the  obli- 
gation to  render  himself  amenable  to  the  process,  or  by  his  surrender  to  the 
sheriff  of  the  county  where  he  was  arrested,  in  execution  thereof,  within 
twenty  days  after  the  commencement  of  the  action  against  the  bail,  or  within 
such  further  time  as  may  be  granted  by  the  court.  [L.  1862 ;  D.  Cd.  §  113 ; 
H.  C.  §  115.] 

I  tt8.    Sheriff  to  Deliver  Copy  of  Undertaking  to  Plaintiff. 

Within  five  days  from  the  execution  of  the  undertaking  of  the  bail,  the 
sheriff  shall  deliver  to  the  plaintiff  or  his  attorney,  if  either  of  them  reside 
within  the  county  where  the  arrest  was  made,  or  otherwise  to  such  person 
within  said  county  as  the  plaintiff  may  direct,  a  certified  copy  of  the  under- 
taking, with  the  date  of  the  arrest  indorsed  thereon.  In  any  other  case 
the  sheriff  may  mail  such  copy,  within  the  same  time,  to  the  plaintiff  or  his 
attorney,  within  the  state,  or  to  either  of  them,  as  the  plaintiff  may  direct. 
The  plaintiff,  within  ten  days  from  the  delivery  of  such  copy,  or  fifteen  days 
from  the  mailing  of  the  same,  if  sent  by  mail,  may  serve  upon  the  sheriff  a 
notice  that  he  does  not  accept  the  bail,  or  he  shall  be  deemed  to  have  accepted 
it,  and  the  sheriff  shall  be  exonerated  from  liability.  If  no  notice  be  served 
within  ten  days,  the  original  undertaking  shall  be  filed  with  the  clerk  of 
the  court  where  the  action  is  pending.     [L.  1862 ;  D.  Cd.  §  114;  H.  C.  §  116.] 
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By  the  ordinary  process  of  grlvins  bail  a  base  a  bond  conditioned  to  i>ay  any  judgr- 
person  might  have  to  remain  in  custody  for  ment  that  misrht  be  recovered  against  the 
at  least  fifteen  days,  and  a  release  sooner  principal,  in  addition  to  the  statutory  re- 
is  a  sufficient  consideration  upon  which  to    Qulrements:   Taylor  v.  Fleckenstein,  30  Fed. 

105. 


S  808.    Notice  of  Justificatioa  of 

On  the  receipt  of  such  notice,  the  sheriflE  or  defendant  may,  within  ten 
days  thereafter,  give  to  the  plaintiff  or  his  attorney  notice  of  the  justification 
of  the  same  or  other  bail,  specifying  the  places  of  residence  and  occupation 
of  the  latter,  before  a  judge  of  the  circuit  court,  or  county  court,  or  clerk  of 
the  court  where  the  action  is  pending,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter.  In  case 
neither  the  plaintiff  nor  his  attorney  reside  within  the  coimty  where  the 
arrest  is  made,  the  notice  may  be  served  upon  the  person  and  in  the  manner 
provided  for  serving  the  copy  of  the  undertaking  in  section  268.  In  case 
other  bail  be  given  there  shall  be  a  new  undertaking,  in  the  form  and  to 
the  effect  prescribed  in  section  263.     [L.  1862;  D.  Cd.  §  115;  H.  C.  §  117.] 

The  provisions  of  this  section  apply  to  after  objection,  the  party  is  not  authorized 
sureties  on  appeal  undertakingr*  Iff  however,  to  file  another  undertaking:  with  different, 
such  sureties  fail  to  Justify  within  ten  days    sureties:    Simison  v.  Simison,  9  Or.  335. 

§  270.    QualificationB  of  BaiL 

The  qualifications  of  bail  shall  be  as  follows: — 

1.  Each  of  them  shall  be  a  resident  and  householder  or  freeholder  within 
the  state;  but  no  counselor  or  attorney  at  law,  sheriff,  clerk  of  any  court, 
or  other  oflBcer  of  any  court,  shall  be  permitted  to  become  bail  in  any  action^ 

2.  Each  of  them  shall  be  worth  the  amount  specified  in  the  writ  of  arrest, 
or  the  amount  to  which  the  same  may  be  reduced,  as  provided  in  this  chapter, 
over  and  above  all  debts  and  liabilities,  and  exclusive  of  property  exempt- 
from  execution;  but  the  judge  or  clerk  on  justification  may  allow  more  thaii 
two  sureties  to  justify  severally  in  amounts  less  than  that  expressed  in  the 
writ,  if  the  whole  justification  be  equivalent  to  that  of  two  sufiScient  baiL 
[L.  1862;  D.  Cd.  §116;  H.  C.  §118.] 

r 

§871.    Justificatioa  of  Bail 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend  before  the 
judge  or  clerk,  at  the  time  and  place  mentioned  in  the  notice,  and  may  be 
examined  on  oath,  on  the  part  of  the  plaintiff,  touching  his  suflBciency,  in 
such  manner  as  the  judge  or  clerk  in  his  discretion  may  think  proper.  The 
examination  shall  be  reduced  to  writing  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff.     [L.  1862;  D.  Cd.  §  117;  H.  C.  §  119.] 

The  Justification  need  only  be  made  after  exception  to  the  sufficiency  of  the  sureties: 
Holcomb  V.  Teal,  4  Or.  353. 

S878.    Allowance  of  BaiL 

If  the  judge  or  clerk  shall  find  the  bail  sufficient,  he  shall  annex  the 
examination  to  the  undertaking,  indorse  his  allowance  thereon,  and  cause 
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them  to  be  filed  with  the  clerk  of  the  court  in  which  the  action  is  pending; 
and  the  sheriff  shall  thereupon  be  exonerated  from  liability.  [L.  1862; 
D.  Cd.  §118;H.  C.  §120.] 

I  S7S.    Deposit  with  Sheriff. 

The  defendant  may^  at  the  time  of  his  arrest,  instead  of  giving  bail, 
deposit  with  the  sheriff  the  amount  mentioned  in  the  writ.  Thereupon,  the 
sheriff  shall  give  the  defendant  a  certificate  of  the  deposit  made,  and  the 
defendant  shall  be  discharged  out  of  custody.  [L.  1862;  D.  Gd.  §119; 
H.  C.  §  121.] 

I  974.    Payment  of  D^osit  by  Sheriff  to  Clerk. 

The  sheriff  shall  within  four  days  after  the  deposit  pay  the  same  into 
court,  and  take  from  the  clerk  receiving  the  same  two  certificates  of  such 
payment,  the  one  of  which  he  shall  deliver  to  the  plaintiff  or  his  attorney, 
and  the  other  to  the  defendant.  For  any  default  in  making  such  payment 
the  same  proceedings  may  be  had  on  the  official  bond  of  the  sheriff  to  collect 
the  sum  deposited,  as  in  other  cases  of  delinquency.  [L.  1862 ;  D.  Gd.  §  120 ; 
H.  C.  §  122.] 

i  975.    Bail  may  be  Given  and  Deposit  Refunded. 

If  money  be  deposited,  as  provided  in  the  last  two  sections,  bail  may 
be  given  and  justified  upon  notice,  as  prescribed  in  section  263,  at  any  time 
before  judgment,  and  on  the  filing  of  the  undertaking  and  justification 
with  the  clerk,  the  money  deposited  shall  be  refunded  by  such  clerk  to  the 
defendant.     [L.  1862 ;  D.  Gd.  §  121 ;  H.  G.  §  123.] 

%  270.    Deposit,  how  Disposed  Of. 

When  money  shall  have  been  so  deposited,  if  it  remain  on  deposit  at 
the  time  of  an  order  or  judgment  for  the  payment  of  money  to  the  plaintiff, 
the  clerk  shall,  under  the  direction  of  the  court,  apply  the  same  in  satis- 
faction thereof,  and  after  satisfying  the  judgment,  shall  refund  the  surplus, 
if  any,  to  the  defendant.  If  the  judgment  be  in  favor  of  the  defendant,  the 
clerk  shall  refund  to  him  the  whole  sum  deposited  and  remaining  unapplied. 
[L.  1862 ;  D.  Gd.  §  122 ;  H.  G.  §  124.] 

§877.    Liability  of  Sheriff. 

If,  after  being  arrested,  the  defendant  escape,  or  be  rescued,  or  bail  be 
not  given,  or  justified,  or  a  deposit  be  not  made  instead  thereof,  the  sheriff 
himself  shall  be  liable  as  bail;  but  he  may  discharge  himself  from  such 
liability  by  the  giving  and  justification  of  bail,  as  provided  in  sections  269, 
270,  271,  and  272,  at  any  time  before  process  against  the  person  of  the 
defendant,  to  enforce  an  order  or  judgment  in  the  action.  [L.  1862 ;  D.  Gd. 
§123;H.  C.  §125.] 
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§  278.    Judgment  Against  Sheriff  as 

If  a  judgment  be  recovered  against  the  sheriff  upon  his  liability  as  bail, 
and  an  execution  thereon  be  returned  unsatisfied,  in  whole  or  in  part,  the 
same  proceedings  may  be  had  on  his  oflBcial  bond  for  the  recovery  of  the 
whole  or  any  deficiency,  as  in  other  cases  of  delinquency.  [L.  1862 ;  D.  Cd. 
§124;  H.  C.  §126.] 

S  879.    When  BaU  Liable  to  Sheriff. 

The  bail  taken  upon  the  arrest  shall,  unless  they  justify,  or  other  bail 
be  given  or  justified,  be  liable  to  the  sheriff  by  action  for  any  damages  which 
he  may  sustain  by  reason  of  such  omission.  [L.  1862 ;  D.  Cd.  §  125 ;  H.  C. 
§  127.] 

S  MO.    Plaintiff  Liable  for  Maintenance  of  Defendant. 

The  fees  which  shall  be  allowed  to  the  sheriff  for  the  food  and  main- 
tenance of  any  defendant  arrested  under  the  provisions  of  this  act  shall  be  as 
provided  by  law,  and  the  plaintiff  shall  be  liable  in  the  first  instance  for  such 
fees,  and  if  required  by  the  sheriff,  shall  pay  the  same  weekly,  in  advance; 
and  such  fees  so  paid  shall  be  added  to  the  disbursements  taxed  or  accruing 
in  the  case,  and  be  collected  as  other  disbursements.  [L.  1862;  D.  Cd. 
§126;  H.  C.  §128.] 

§  S81.    Nonpasmient  of  Maintenance. 

If  the  plaintiff  shall  neglect  to  pay  such  fees  for  three  days  after  a 
demand  of  payment,  the  sheriff  may  discharge  the  defendant  out  of  custody. 
[L.  1862 ;  D.  Cd.  §  127 ;  H.  C.  §  129.] 

S  aas.    Motion  to  Vacate  Writ  of  Arrest. 

A  defendant  arrested  may,  at  any  time  before  judgment,  apply  on 
motion  to  the  court  or  the  judge  thereof,  in  which  the  action  is  pending, 
upon  notice  to  the  plaintiff  to  vacate  the  writ  of  arrest,  except  where  the 
cause  of  the  arrest  and  the  cause  of  action  are  the  same.  [L.  1862 ;  D.  Cd. 
§  128;  L.  1865,  p.  36,  §  3;  H.  C.  §  130.] 

Where  the  process  on  which  a  defendant  is  arrested  Is  not  absolutely  void,  but  void- 
able, the  proper  way  to  avoid  or  correct  It  is  by  motion:  Barton  v.  Saunders,  16  Or. 
66,  16  Pac.  921,  8  Am.  St.  Rep.  261. 

§  288.    Proceedings  on  Motion  to  Vacate  Writ  of  Arrest. 

If  a  motion  be  made  upon  affidavits  or  other  proofs  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits 
or  other  proofs,  in  addition  to  those  upon  which  the  writ  was  issued.  If, 
upon  the  hearing  of  such  motion,  it  shall  satisfactorily  appear  that  there 
was  not  sufficient  cause  to  allow  the  writ,  the  same  shall  be  vacated. 
[L.  1862;  D.  Cd.  §129;  L.  1865,  p.  37,  §4;  H.  C.  §131.] 
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CHAPTEE  II. 

OF    CLAIM    AND    DELIVERY. 

%  884.    When  Defivery  May  be  Claimed  in  Action  for  Delivery  of  Personal 
Property. 

In  an  action  to  recover  possession  of  personal  property,  the  plaintiff, 
^t  any  time  after  the  action  is  commenced  and  before  judgment,  may  claim 
the  immediate  delivery  of  such  property,  as  provided  in  this  chapter. 
[L,.  1862;  D.  Cd.  §  130;  H.  C.  §  132.] 

See  note  to  fi  163  aa  to  verdict  in  action    erty  or  is  lawfully  entitled  to  the  possession 
to  recover  personal  property.  of  it  by  virtue  of  a  special  property  therein. 

See  S  198  as  to  Jud^rment  in  such  action.    The  ownership  need  not  be  absolute;  a  rigrht 

CLAIM  AND  DELIVERY,  GE3NERALLY.  to  the  possession  and  dominion  over  it  for 
— ^Action  under  this  title  is  substantially  the  the  time  is  all  that  is  essential:  Lewis  v. 
former  action  of  replevin,  and  is  governed  Blrdsey,  19  Or.  164,  26  Pac.  623. 
by  the  same  principles  and  rules:  Moser  v.  Mere  possession  by  a  Joint  owner  of  per- 
Jenkins,  5  Or.  447;  Surles  v.  Sweeney,  11  sonalty  does  not  entitle  him  to  a  return  of 
Or.  23.  4  F&c.  469;  Kimball  v.  Redfleld,  33  the  property  taken  in  attachment  against 
Or.  294,  54  Pac.  216.  The  action  of  replevin  the  interest  of  the  other  owner:  Sharp  v. 
and  the  mode  of  pleading  adapted  to  it  no  Johnson,  38  Or.  252.  63  Pac.  485. 
longer  exist,  but  the  remedy  it  aftorded.  It  is  not  necessary  that  a  chattel  mort- 
under  a  modified  form,  remains  the  same:  gage  should  have  been  foreclosed  in  order 
Guille  V.  Wong  Fook,  13  Or.  586,  11  Pac.  277.    that  the  mortgagee  may  maintain  an  action 

The  action  is  local:'  Moorhouse  v.  Donaca,  for  the  conversion  of  the  mortgaged  prop- 
14  Or.  430,  13  Pac.  112;  Marx  v.  Croisan,  17  erty.  Taking  possession  by  the  mortgagee 
Or.  398,  21  Pac.  310.  is  sufficient  to  entitle  him  to  recover  against 

The  doctrine  of  splitting  a  cause  of  action  one  having  no  title:  Gregory  v.  North  Pac. 
does  not  prevent  one  whose  property  is  L.  Co.  15  Or.  447,  17  Pac.  143. 
taken  by  a  single  trespass  from  maintaining  After  condition  broken,  a  chattel  mort- 
replevin  for  so  much  of  the  property  as  is  gagee  may  maintain  replevin:  Case  T.  M. 
o-wned  absolutely  by  him.  and  trover  for  the  Co.  v.  Campbell.  14  Or.  466,  13  Pac.  324; 
remainder  owned  by  him  in  common  with  Relnsteln  v.  Roberts.  34  Or.  90.  56  Pac.  90. 
another:  Huffman  v.- Knight,  36  Or.  584,  60  75  Am.  St.  Rep.  564;  Moorhouse  v.  Donaca. 
Pac.  207.  14  Or.  430.  13  Pac.  112;  Mayes  v.  Stephens, 

FOR  WHAT  PROPERTY  IT  LIES.— The  38  Or.  516.  63  Pac.  760. 
plaintiff  may  recover  distinct  parcels,  or  a  The  term  "owner."  a^  used  in  replevin 
part  of  the  separate  articles  sued  for,  and  statutes  and  pleadings,  means  one  who  has 
the  defendant  prevail  as  to  the  others,  but  a  right  to  the  present  possession  of  the 
lie  can  not  recover  undivided  portions  of  property  involved:  Kimball  v.  Redfield,  33 
entire  and  distinct  lots:    Phlpps  v.  Taylor,    Or.  299,  54  Pac.  216. 

15    Or.    488,    16    Pac.    171;    Guille   v.    Wong       DEMAND.— It    is    a    general    rule    that 
Fook,  13  Or.  677,  11  Pac.  277.  where  the  possession  of  the  property  was 

It  will  not  lie  for  an  undivided  interest  in  originally  acquired  by  tort,  or  the  party  has 
personalty:  Huffman  v.  Knight,  36  Or.  584,  subsequently  done  any  act  amounting  to 
€0  Pac.  207;  Sharp  v.  Johnson,  38  Or.  248,  a  conversion  to  his  own  use,  no  demand 
€Z  Pac.  486.  previous  to  the  institution  of  proceedings  is 

It  will  lie  to  recover  a  verified  claim  necessary:  Moorhouse  v.  Donaca,  14  Or. 
against  a  decedent's  estate,  presented  by  430,  13  Pac.  112;  Velslan  v.  Lewis.  15  Or. 
tlie  assignee  thereof  to  the  administrator  539.  16  Pac.  631,  3  Am.  St.  Rep.  184.  note; 
for  allowance,  on  refusal  of  the  adminls-  Moser  v.  Jenkins,  5  Or.  449;  and  this  though 
trator  to  surrender  it  after  he  has  had  rea-  the  defendant  in  possession  acquired  the 
sonable  opportunity  to  examine  it:  Willis  same  without  any  imputation  of  fraud  or 
V.  Marks.  29  Or.  49/.  45  Pac.  293.  intention  to  do  wrong:    Surles  v.  Sweeney. 

A  plaintiff  out  of  possession  of  land  can  11  Or.  21.  4  Pac.  469. 
not  sue  for  property  severed  from  the  free-  No  demand  is  necessary  before  beginning 
liold.  when  the  defendant  is  in  possession  an  action  against  an  officer  who  has  seized 
of  the  premises  holding  them  adversely,  in  the  property  on  an  attachment  against  a 
S^ood  faith,  under  claim  and  color  of  title:  third  person:  Hexter  v.  Schneider,  14  Or. 
McConnaughey  v.  Wiley,  33  Fed.  453.  184.  12  Pac.  668. 

A  building  may  be  personal  property  for  PLEADINGS. — The  complaint  must  de- 
-which  the  action  will  lie:  Wheeler  v.  Mc-  scribe  the  -property  with  reasonable  cer- 
Ferron.  33  Or.  22.  52  Pac.  993.  It  lies  for  tainty,  though  the  strict  rule  of  practice 
the  recovery  of  property  claimed  as  exempt  which  formerly  prevailed  has  been  greatly 
on  attachment:  Berry  v.  Charlton,  10  Or.  relaxed:  Foredice  v.  Rinehart.  11  Or.  208, 
363.  8  Pac.  286;  Prescott  v.  Hellner,  13  Or.  202, 

Replevin  will  not  lie  to  recover  an  unde-  9  Pac.  403;  Guille  v.  Wong  Fook.  13  Or. 
livered  portion  of  chattels  sold  under  a  con-  686,  11  Pac.  277;  Krause  v.  Herbert,  16  Or. 
tract:  Hamilton  v.  Gordon,  22  Or.  561,  30  429.  18  Pac.  852;  Gardner  v.  Gilllhan,  20 
Pac.  496.  Or.   603,  27  Pac.  220. 

Personal  property  held  under  an  execution  The  complaint  must  show  that  the  plain - 
may  be  replevied  from  the  officer  holding  it  tiff  was  entitled  to  the  possession  of  the 
by  a  third  person  claiming  the  same:  Coos  chattels  when  the  action  was  commenced: 
Bay  R.  Co.  v.  Wieder,  26  Or.  466,  38  Pac.  Kimball  v.  Redfleld.  33  Or.  292,  54  Pac.  216. 
338.  An  allegation  that  at  a  certain  time  be- 

OWNERSHIP. — The  plaintiff,  ordinarily,  fore  the  commencement  of  the  action  plain- 
must  show  that  he  is  the  owner  of  the  prop-    tiff    was    the    owner   and    entitled    to    the 
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immediate    possession   of   the   property   in  The  defendant  must  prove  the  affirmative 

question,  and  that  defendant  "stlil  unlaw-  allegations  in  his  answer  which  would  en- 

fully  and  wron^ifully  retains  the  possession  title  him  to  a  Judgment  for  the  return  of 

thereof,"  does  not  show  that  plaintiff  was  the  property,  where  they  are  denied  by  the 

entitled  to  the  immediate  possession  at  the  replication.    The  facts  rendering  such  Jud^- 

time  the  action  was  commenced:    Kimball  ment  proper  must  be  pleaded,  and,  if  con- 

V.  Redfleld,  33  Or.  292,  54  Pac.  216;  Bimonds  troverted,  must  be  proved  to  enable  the  de- 

V.  Wrlghtman,  36  Or.  127,  58  Pac.  1100.  fendant  to  obtain  such  relief:  Capital  Lumb. 

The  action  is  local,  and  the  venue  must  Co.  v.  Hall,  10  Or.  202. 

be  stated  in  the  complaint:  Marx  v.  Croisan,  A  failure  to  allege  the  place  from  which 

17  Or.  398.  21  Pac.  310.     It  may  be  waived,  the  property  was  taken  is  cured  by  verdict: 

however,  by  pleading  over:  Marx  v.  Croisan,  Kirk  v.  Matlock,  12  Or.  319.  7  Pac.  322. 

17  Or.   395.   21  Pac.  310.  A  defendant  can  not  obtain  a  new  trial 

A  complaint  which  only  alleges  a  wrons-  on  the  ground  of  surprise  because  plaintiff 

ful  taking  within  the  county  in  which  the  offered  proof  of  a  special  property  In  the 

action  is  brought  is  bad  on  demurrer,  but,  subject  of  litigation  under  a  general  allega- 

in   the  absence  of  such  objection.   Is  suf-  tion  of  ownership,  where  the  reply  set  forth 

ficient  to  support  evidence  of  the  situs  of  the  facts  as  to  the  special  ownership:  Mayes 

the  property  at   the   time   the   action  was  v.  Stephens,  38  Or.   512.  64  Pac.  319. 

commenced:    Moorhouse  v.  Donaca,  14  Or.  RETURN  OP  PROPERTY.— Where  plain- 

480,  13  Pac.  112.  tiff  takes  possession  of  the  property,  and 

Under  a  general  denial  only  such  facts  Judgment  is  rendered  for  its  return,  and  it 
may  be  shown  as  tend  to  disprove  the  facts  is  of  such  character  that  it  can  be  moved, 
alleged  in  the  complaint,  all  other  defenses  plaintiff  must  seek  defendant  and  there  ten- 
must  be  specially  pleaded;  hence  the  de-  der  it  to  him  in  the  same  condition  as 
fense  that  the  property  was  transferred  to  when  received;  but  where  such  a  course  Is 
the  plaintiff  in  order  to  hinder,  delay,  or  difficult  because  of  the  bulk  or  wel^t  of 
defraud  creditors  must  be  specially  pleaded:  the  property,  it  will  be  sufficient  to  offer  to 
Coos  Bay  R.  Co.  v.  Sifrlin,  26  Or.  389,  38  redeliver  it:  Capital  Lumb.  Co.  v.  Learned, 
Pac.  192.  36  Or.  547,  59  Pac.  454. 

Where  the  defendant  claims  the  right  of  The  tender  should  be  made  to  the  holder 

possession  by  virtue  of  a  special  property,  of  the  Judgment,   and  not  to  some   other 

such  right  should  be  pleaded,  and  can  not  person  who  may  be  beneficially  interested: 

be  shown   under  a  general  denial;   but   it  Capital  Lumb.  Co.  v.  Learned,  86  Or.  647, 

seems  that  under  a  general  denial  a  defend-  59  Pac.  454. 

ant  may  show  absolute  title  in  himself  or  ESSTOPPEIL. — ^A  recital  in  a  replevin  bond 

a  third  person:    Guille  v.  Wong  Fook,   13  as  to  the  value  of  the  property  is  binding 

Or.  677,  11  Pac.  277;  Howard  v.  Conde,  22  on  all  the  signers  of  such  bond  in  an  action 

Or.  681,  30  Pac.  454.  thereon,  and  estops  them  from  denying  such 

The    defendant    may    plead    property    in  value:    Capital   Lumb.   Co.   v.   Learned,   86 

himself  or  In  another  in  bar  of  the  action:  Or.  548,  552,  69  Pac.  454. 
Spores  v.  Boggs,  6  Or.  122. 

fl  885.    Affidavit  for  Delivery. 

When  a  delivery  is  claimed,  an  aflBdavit  shall  be  made  by  the  plaintiflf, 
or  by  some  one  in  his  behalf,  showing : — 

1.  That  the  plaintiflf  is  the  owner  of  the  property  claimed  (particularly 
describing  it),  or  is  lawfully  entitled  to  the  possession  thereof  by  virtue  of 
a  special  property  therein,  the  facts  in  respect  to  which  shall  be  set  forth ; 

2.  That  the  property  is  wrongfully  detained  by  the  defendant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his  best 
knowledge,  information,  and  belief; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pur- 
suant to  a  statute;  or  seized  under  an  execution  or  attachment  against  the 
property  oi  the  plaintiflf,  or,  if  so  seized,  that  it  is  by  statute  exempt  from 
such  seizure;  and, 

6.  The  actual  value  of  the  property.  [L.  1862 ;  D.  Cd.  §  131 ;  H.  C. 
§  133.] 

AFFIDAVIT  FOR  DELIVERY.— The  req-       The  affidavit  is  no  part  of  the  pleadings, 

uisites    of    the    statute    must    be    strictly  and  the  facts  therein  set  forth  form  no  part 

complied    with,    for    this    affidavit    is    the  of  the  issues  in  the  case:   Moser  v.  Jenkins 

foundation  of  the  Jurisdiction  of  the  court  6  Or.  449. 
to  order  delivery:    Carlon  v.  Dixon.  12  Or. 
144,   6  Pac.  600. 

S  286.    Property  May  be  Taken  From  Defendant  and  Delivered  to  PlaintifiL 

The  plaintiiBf  may  thereupon,  by  an  indorsement  in  writing  upon  the 
affidayit,  require  the  sheriff  of  the  county  where  the  property  claimed  may 
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be  to  take  the  same  from  the  defendant  and  deliver  it  to  the  plaintiff. 
[L.  1862;  D.  Cd.  §  132;  H.  C.  §  134.] 

In  an  action  in  a  justice  court,  if  the  affi-  prescribed  by  the  Justice's  code,  will  not 

davit  is  sufficient  in  form  and  substance,  exonerate  the  plaintiffs  sureties  from  lia- 

the  fact  that  the  direction  to  the  sheriff  bility  on  their  bond:    Carlon  v.  Dixon,  12 

is  signed  by  the  plaintiff,  as  prescribed  by  Or.  146,  6  Pac.  500. 
this  section,  instead  of  by  the  Justice,  as 

§  887.    Undertaking  of  Plaintiff  to  Sheriff. 

Upon  the  receipt  of  the  affidavit  and  indorsement  thereon,  with  a 
written  undertaking  executed  by  two  or  more  sufficient  sureties  approved  by 
the  sheriff,  to  the  effect  that  they  are  bound  in  double  the  value  of  the 
property  as  stated  in  the  affidavit  for  the  prosecution  of  the  action,  for  the 
return  of  the  property  to  the  defendant  if  return  thereof  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may  for  any  cause  be  recovered 
againfit  the  plaintiff,  the  sheriff  shall  forthwith  take  the  property  described 
in  the  affidavit,  if  it  be  in  the  possession  of  the  defendant  or  his  agent,  and 
retain  it  in  his  custody.  He  shall  also,  without  delay,  serve  on  the  defendant 
a  copy  of  the  affidavit,  indorsement  thereon,  and  undertaking,  by  delivering 
the  same  to  him  personally  if  he  can  be  found,  or  to  his  agent  from  whose 
possession  the  property  is  taken;  or  if  neither  can  be  found,  by  leaving 
them  at  the  usual  place  of  abode  of  either,  with  some  person  of  suitable  age 
and  discretion;  or,  if  neither  have  any  known  place  of  abode,  by  putting 
them  in  the  post  office,  directed  to  the  defendant  at  the  post  office  nearest  to 
him.     [L.  1862 ;  D.  Cd.  §  133 ;  H.  C.  §  136.] 

Where  property  has  been  seized  by  an  Capital  Lumb.  Co.  v.  Learned,  86  Or.  648, 

officer  under  a  writ  of  attachment  or  execu-  662,  69  Pac.  464. 

tlon,  and  afterwards  taken  from  him  under  It  Is  no  defense  to  an  action  on  a  replevin 

a  replevin  bond  as  here  provided,  the  prop-  bond  that  it  is  sigmed  by  only  one  surety, 

erty  is  not  dischargred  from  the  lien,  but  while  the  statute  requires  it  to  be  sigrned  by 

still  remains  in  custodia  le^,  and  may  not  two  or  more:    Capital  Lumb.  Co.  v.  Learned, 

be  seized   under  another  writ  against  the  36  Or.  648,  662,  69  Pac.  464. 

same  defendant:  Coos  Bay  R.  Co.  v.  Wieder,  A  surety  in  an  undertaking  "for  the  pay- 

26  Or.  463,  38  Pac.  338.  ment  of  such  sum  as  may  from  any  cause 

A  recital  in  a  replevin  bond  as  to  the  be  adjudged  against  the  plaintiff,"  is  liable 

value  of  the  property  Is  binding  on  all  the  for  the  costs  of  the  action:    Jordan  v.  La 

signers  of  >  such  bond  in  an  action  thereon.  Vine,   16   Or.   329,    16   Pac.   281;   Carlon   v. 

and  estops  them  from  denying  such  value:  Dixon,  14  Or.  294,  6  Pac.  600. 


IS88.    Ezc^tionB  to  Sureties  by  Defendants. 

The  defendant  may,  within  three  days  after  the  service  of  a  copy  of  the 
affidavit  and  undertaking,  give  notice  to  the  sheriff  that  he  excepts  to  the 
stiffidency  of  the  sureties.  If  he  fail  to  do  so,  he  shall  be  deemed  to  have 
waived  all  objection  to  them.  When  the  defendant  excepts,  the  sureties 
shall  justify  on  notice  in  like  manner  as  upon  bail  on  arrest;  and  the  sheriff 
shall  be  responsible  for  the  sufficiency  of  the  sureties  until  the  objection  to 
them  is  either  waived,  as  above  provided,  or  until  they  shall  justify,  or 
new  sureties  shall  be  substituted  and  justify.  If  the  defendant  except  to  the 
sureties,  lie  can  not  reclaim  the  property  as  provided  in  the  next  section. 
[L.  1862;  D.  Cd.  §  134;  H.  C.  §  136.] 

f  S88.    Redelivery  to  Defendant. 

At  any  time  before  the  delivery  of  the  property  to  the  plaintiff,  the 
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defendant  may,  if  he  do  not  except  to  the  sureties  of  the  plaintiff,  require 
the  return  thereof  upon  giving  to  the  sheriff  a  written  undertaking,  executed 
by  two  or  more  sufficient  sureties,  to  be  approved  by  the  sheriff,  to  the  effect 
that  they  are  bound  in  double  the  value  of  the  property  as  stated  in  the 
affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may  for 
any  cause  be  recovered  against  the  defendant.  If  a  return  of  the  property 
be  not  so  required  within  three  days  after  the  taking  and  service  of  a  copy 
of  the  affidavit  and  undertaking  of  the  defendant,  it  shall  be  delivered  to 
the  plaintiff,  except  as  provided  in  section  293.  [L.  1862 ;  D.  Cd.  §  135 ; 
H.  C.  §  137.] 

A  redelivery  bond  may  be  grlven  to  the  pay  to  said  plaintiffs  such  sum  as  may  for 
sheriff,  made  payable  to  the  plaintlft  as  any  cause  be  recovered  against  the  defend- 
the  real  party  in  interest,  and  a  suit  may  ant."  where  the  property  was  delivered  by 
be  maintained  thereon  by  the  plaintiff  in  a  third  person  to  the  plalntifT,  it  was  held 
his  own  name:  Kimball  v.  Bleick,  24  Or.  that  there  was  no  cause  of  action,  as  there 
69,  32  Pac.  766.  had  been  no  breach  of  the  bond,  the  prop- 
In  an  action  upon  a  redelivery  bond,  con-  erty  having  been  returned  and  no  damages 
ditioned  that  "said  defendant  shall  deliver  awarded:  Lewis  v.  McNary,  38  Or.  116,  62 
said  property  to  the  above  named  plaintifts.  Pac  897. 
if  delivery  thereof  be  adjudged,  and  shall 

$  880.    Justification  of  Sureties. 

The  defendant's  sureties,  upon  a  notice  to  the  plaintiff  or  his  attorney 
of  not  less  than  two  nor  more  than  six  days,  shall  justify  before  a  judge 
of  the  circuit  or  county  court,  or  the  clerk  of  the  court  in  which  the  action 
is  pending,  in  the  same  manner  as  upon  bail  on  arrest ;  upon  such  justifica- 
tion, the  sheriff,  shall  deliver  the  property  to  the  defendant.  The  sheriff 
shall  be  responsible  for  the  defendant's  sureties  until  they  justify,  or  until 
justification  is  completed  or  expressly  waived,  and  may  retain  the  property 
until  that  time ;  but  if  they,  or  others  in  their  place,  fail  to  justify  at  the  time 
and  place  appointed,  he  shall  deliver  the  property  to  the  plaintiff.  [L.  1862 ; 
D.  Cd.  §  136 ;  H.  C.  §  138.] 

{  881.    Qualification  and  Justification  of  Sureties. 

I 

The  qualification  of  sureties  and  their  justification  shall  be  as  prescribed 
by  sections  270  and  271  in  respect  to  bail  upon  an  order  of  arrest.  [L.  1862 : 
D.  Cd.  §137;H.  C.  §139.]  j 

S  888.    Power  of  Sheriff  to  Take  Property. 

If  the  property  or  any  part  thereof  be  concealed  in  a  building  or  in- 
closure,  the  sheriff  shall  publicly  demand  its  delivery.  If  it  be  not  delivered, 
he  shall  cause  the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession;  and,  if  necessary,  he  may  call  to  his  aid  the 
power  of  his  county.     [L.  1862;  D.  Cd.  §  138;  H.  C.  §  140.] 

§  888.    Property,  How  Kept,  and  Delivery  to  Plaintiff. 

When  the  sheriff  shall  have  taken  property,  as  in  this  chapter  provided, 
he  shall  keep  it  in  a  secure  place,  and  deliver  it.  to  the  party  entitled  thereto 
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upon  receiving  his  lawful  fees  for  taking  and  his  necessary  expenses  for 
keeping  the  same.     [L.  1862 ;  D.  Cd.  §  139 ;  H.  C.  §  141.] 

IIM.    Claim  of  Property  by  Third  Person. 

If  the  property  taken  be  claimed  by  any  other  person  than  the  defend- 
ant or  his  agents  and  such  person  make  afGldavit  of  his  title  thereto  or  his 
right  to  the  possession  thereof,  stating  the  groimds  of  such  title  or  right,  and 
serve  the  same  upon  the  sheriflf  before  the  delivery  of  the  property  to  the 
plaintiff,  the  sheriff  shall  not  be  bound  to  keep  the  property,  or  deliver  it  to 
the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or  his  agent,  shall 
indenmify  the  sheriff  against  such  claim  by  an  undertaking,  executed  by  two 
sufficient  sureties,  accompanied  by  their  affidavits  that  they  are  each  worth 
double  the  value  of  the  property  as  specified  in  the  affidavit  of  the  plaintiff 
over  and  above  their  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution,  and  freeholders  or  householders  of  the  county;  and  no  claim  to 
such  property  by  any  other  person  than  the  defendant  or  his  agent  shall  be 
valid  against  the  sheriff  unless  made  as  aforesaid ;  and,  notwithstanding  such 
claim,  when  so  made,  he  may  retain  the  property  a  reasonable  time  to  demand 
such  indemnity.     [L.  1862 ;  D.  Cd.  §  140 ;  H.  C.  §  142.] 

%  885.    Return  of  Sheriff. 

The  sheriff  shall  file  the  affidavit,  with  his  proceedings  thereon,  including 
an  inventory  of  the  property  taken,  with  the  clerk  of  the  court  in  which  the 
action  is  pending  within  twenty  days  after  taking  the  property  mentioned 
therein;  or,  if  the  clerk  reside  in  another  county,  shall  mail  or  forward  the 
same  within  that  time.     [L.  1862 ;  D.  Cd.  §  141 ;  H.  C.  §  143.] 


CHAPTEE   III. 

OF  ATTACHMENT. 

I  9B6.    When  Plaintiff  May  have  Defendant's  Property  Attached. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  any  time  after- 
wards, may  have  the  property  of  the  defendant  attached,  as  security  for  the 
satisfaction  of  any  judgment  that  may  be  recovered,  unless  the  defendant 
give  security  to  pay  such  judgment^  as  in  this  chapter  provided,  in  the 
following  cases : — 

1.  In  an  action  upon  a  contract,  expressed  or  implied,  for  the  direct 
payment  of  money,  and  which  is  not  secured  by  mortgage,  lien,  or  pledge 
upon  real  or  personal  property,  or  if  so  secured,  when  such  security  has 
been  rendered  nugatory  by  the  act  of  the  defendant; 

2.  In  an  action  upon  a  contract,  expressed  or  implied,  against  a  defend- 
ant not  residing  in  this  state.  [L.  1862 ;  D.  Cd.  §  142 ;  L.  1876,  p.  35 ; 
L.  1885,  p.  114,  §  1;  H.  C.  §  144.] 
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By  an  act  passed  in  1901  (L.  p.  275.)  to  for  any  defect  in  the  attachment  proceed- 
define  the  liability  of  owners  of  vessels  for  ings,  if  such  proceeding  are  not  made  by 
damages  to  persons  or  property  on  shore,  statute  jurisdictional,  unless  the  record  af- 
and  to  provide  for  an  attachment  of  such  flrmatlvely  shows  a  want  of  Jurisdiction: 
vessels  as  security,  the  above  section  is  re-  Bank  of  Colfax  v.  Richardson,  84  Or.  626, 
pealed  "in  so  far  as  the  same  confiicts  with  64  Paa  869.  76  Am.  SL  Rep.  664. 
the  provisions  of  this  act  and  not  other-  The  validity  of  an  atta<mment  is  not  af- 
wlse."  This  repealing  provision  is  of  no  fected  by  the  filing  of  an  amended  oom- 
effect.  See  note  to  S  66.  plaint  which  does  not  change  the  cause  of 
ATTACHMENT,  GENERALLY.— Attach-  action:  Meyer  v.  Brooks.  29  Or.  206.  44  Fiac 
ment  is  a  special  auxiliary  remedy,  created  281.  64  Am.  St.  Rep.  790;  Suksdorff  v.  Blgr- 
by  statute,  and  belongs  exclusively  to  a  ham,  13  Or.  369,  12  Pac.  818. 
court  of  law:  Fischer  v.  Gaither,  82  Or.  An  action  upon  a  foreign  Judgment  Is  an 
167,  61  Pac.  733.  action  on  "contract"  within  the  meaningr  of 
The  remedy  by  garnishment  and  attach-  this  section:  Meyer  v.  Brooks,  29  Or.  207, 
ment  does  not  aftord  an  adequate  remedy  44  Pac.  281.  64  Am.  St.  Rep.  790;  Brauer  v. 
at  law  to  uncover  assets  fraudulently  con-  Portland,  36  Or.  482,  60  Pac.  379. 
cealed,  and  does  not  supersede  the  remedy  Upon  a  motion  to  set  aside  an  attach- 
by  creditor's  bill:  Sabin  v.  Anderson.  81  ment  upon  the  ground  that  the  action  In 
Or.  487,  49  Pac.  870;  Matlock  v.  Babb.  81  which  the  Judgment  forming  the  basis  of 
Or.  619.  49  Pac.  873.  the  action  was  rendered  was  for  the  fore- 
Attachment  proceedings  are  statutory,  closure  of  a  mortgage  upon  real  jiToperty, 
and  unless  the  statute  is  strictly  pursued  and  because  it  did  not  appear  that  the 
no  right  is  acquired  under  them:  Schneider  mortgage  security  had  been  exhausted,  tt 
V.  Sears,  18  Or.  69,  8  Pac.  841;  White  v.  will  be  presumed  that  a  payment  alleged  In 
Johnson.  27  Or.  297.  40  Pac.  611,  60  Am.  St.  the  complaint  to  have  been  made  on  the 
Rep.  726,  note.  No  attachment  can  issue  Judgment  was  from  the  proceeds  of  the 
except  In  an  action  upon  a  contract  express  mortgaged  premises,  where  the  affidavit  for 
or  implied  for  the  direct  payment  of  money,  the  writ  states  that  the  Judgment  sued  on 
Its  Issuance  in  any  other  kind  of  action  is  is  not  secured  by  any  mortgage,  lien,  or 
void:  Suksdorff  v.  Blgham.  13  Or.  369,  12  pledge,  and  the  complaint,  while  not  aver- 
Pac.  818.  Parties-recover  not  according  to  ring  that  the  mortgage  security  has  been 
their  proofs,  but  according  to  their  allega-  exhausted,  does  not  deny  it:  Meyer  v. 
tions  and  proofs:  Batchellor  v.  Richardson,  Brooks,  29  Or.  206,  44  Pac  281,  64  Am.  St. 
17. Or.  343,  21  Pac.  392.  Rep.  790. 

If  the  contract  in  suit  was  not  made  in  It  is  not  essential  that  the  complaint  set 

this  state,  there  must  be  an  express  stipu-  out   all   the   facts   or   various   proceedings 

lation  that  it  shall  be  paid  in  this  state  to  which  authorize  the  issuing  of  the  attach- 

entitle  a  party  to  an  attachment.    It  seems  ment:    Bunneman   v.   Wagner,   16  Or.   488, 

a  subsequent  promise  to  pay  here  would  not  18  Pac.  841.  8  Am.  St.  Rep.  306. 

change  the  rule  in  a  suit  brought  upon  the  An  attachment  by  actual  seizure  of  per- 

original  contract:    Trabant  v.  Rummell.  14  sonal  property  In  the  hands  of  one  who  has 

Or.  17,  12  Pac.  66.  sold  it  upon  conditions  which  have  not  been 

The  death  of  the  defendant  after  levy  of  complied  with,  and  at  the   instance  of  a 

the  attachment  does  not  vacate  or  dissolve  creditor  of  the  delinquent  vendee,  is  a  nul- 

it:    Mitchell  v.   Schoonover,   16  Or.  214,  17  llty:    Lewis  v.  Birdsey.  19  Or.  164,  26  Pac 

Pac  867,  8  Am.  St.  Rep.  282;  White  v.  John-  623. 

son.  27  Or.  288,  40  Pac.  611.  60  Am.  St.  Rep.  In  an  action  for  unlawful  attachment,  not 

726.  note;  Bunneman  v.  Wagner,  16  Or.  436,  brought    upon    the    attachment    bond,    the 

x8  Pac.  841.  8  Am.  St.  Rep.  306.  complaint  must  allege  that  the  attachment 

An   attachment    issued   previous    to    the  was  sued  out  maliciously  and  without  prob- 

lodglng  of  the  summons  for  service  is  void:  able  cause,  and  the  omission  of  such  aUe- 

White  V.  Johnson.  27  Or.  297,  40  Pac.  611,  gat  Ion  is  not  cured  by  verdict,  where  the 

60  Am.  St.  Rep.  726.  note.  sufficiency  of  the  pleadings  is  challenged  at 

A  Judgment  in  rem  against  attached  prop-  the  trial:    Mitchell  v.   Silver  Lake  Lodge, 

erty,    however,    la    not    open    to   collateral  29  Or.  294,  46  Pac.  798. 

attack,  because  the  record  does  not  affirm-  Where  a  debtor  attempts  to  dispose  of  his 

atively  show  that  the  summons  was  issued  property  to  defraud  his  creditors,  the  latter 

at   or  before  the  issuance  of  the  writ  of  may  attach  it  by  taking  it  from  the  debtor, 

attachment:   Bank  of  Colfax  v.  vRIchardson,  or  by  garnishment,    if   in  the  hands  of  a 

84  Or.  631.  64  Pac.  369.  76  Am.  St.  Rep.  664.  third  person,  and  this  even  in  the  case  of  a 

A  summons  is  "issued"  within  the  mean-  general  assignment  for  benefit  of  creditors, 

ing  of  this  section  when,  but  not  until,  it  is  if  such  assignment  be  fraudulent:    Dawson 

signed  by  the  plaintiff  or  his  attorney,  and  v.  Coffey.  12  Or.  617,  8  Pac.  838. 

deposited  with  the  sheriff  for  service:  White  WHAT  PROPERTY  ATTACHABLE:  See 

V.  Johnson.  27  Or.  297,  40  Pac.  611,  60  Am.  fi  300,  and   note. 

St.  Rep.  726.  note.  GARNISHMENT,  GENERALLY.— A  pro- 
Attachment    can    not    Issue    in    a    case  ceeding  against  a  garnishee  is  a  proceeainff 
where  the  debt  is  secured  by  Hen:    Ehrman  at  law:    Williams  v.  Gallick,  11  Or.  887,  8 
V.  Astoria  Ry.  Co.  26  Or.  379,  88  Pac.  306;  Pac.  469. 

but  the  security  referred  to  must  be  con-  The    remeay    by   garnishment    is    purely 

ceded   and    unquestioned,    and   not   a   dis-  statutory,  and  to  make  it  available  the  ea- 

puted  or  contingent   security:    Watson   v.  sentlal   requisites  of  the  statute   must  be 

Loewenberg.  34  Or.  336,  66  Pac.  289.  complied  with:    Case  v.  Noyes.  16  Or.  829. 

In  an  action  against  a  nonresident,   the  19  Pac.   104.     The  court  has  no  power  to 

actual  seizure  of  property  under  a  writ  of  enlarge  or  extend  the  requirements  of  the 

attachment    confers    Jurisdiction    over    the  statute:     Smith  v.   Conrad,   23   Or.   211,  31 

property   seized.     The   preliminary   seizure  Pac.  398. 

of  the  property  is  a  Judicial  and  not  a  stat-  A    proceeding    against    a    garnishee    Is 

utory  prerequisite  to  Jurisdiction:    Bank  of  strictly  a  proceeding  at  law,  and  the  mode 

Colfax  v.   Richardson.   34  Or.   624,   64   Pac.  of  trial  is  the  same  as  in  an  action  at  law: 

369.  76  Am.  St.  Rep.  664.     See,  also.  In  this  Case  v.  Noyes.  16  Or.  333,  19  Pac  104. 

connection.  89  627.  628.  Notes   on   the  various  principles  of  gar- 

The  Judgment  of  a  superior  court  against  nishment  will  be  found  under  the  appro- 

a   nonresident   acquired   by   publication   of  priate  section  of  this  title, 
summons  can  not  be  attacked  collaterally 
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I  297.    Writ  of  Attachment. 

A  writ  of  attachment  shall  be  issued  by  the  clerk  of  the  court  in  which 
the  action  is  pending  whenever  the  plaintiff^  or  any  one  in  his  behalf^  shall 
make  and  file  an  affidavit  showing:  first,  that  the  defendant  is  indebted  to 
the  plaintiff,  specifying  the  amount  of  such  indebtedness  over  and  above  all 
legal  set-offs  or  counterclaims  upon  a  contract  for  the  payment  of  money; 
and,  second,  either  (1)  that  the  payment  of  the  same  has  not  been  secured 
by  any  mortgage,  lien,  or  pledge  upon  real  or  personal  property;  or  (2)  that 
the  same  was  secured  by  a  mortgage,  lien,  or  pledge  (as  the  case  may 
be),  but  that  such  security  has  been  rendered  nugatory  by  the  act  of  the 
defendant;  or  (3)  that  the  defendant  is  a  nonresident  of  the  state;  third, 
that  the  sum  for  which  the  attachment  is  asked  is  an  actual  bona  fide  exist- 
ing debt,  due  and  owing  from  the  defendant  to  the  plaintiff,  and  that  the 
attachment  is  not  sought  nor  the  action  prosecuted  to  hinder,  delay  nor 
defraud  any  creditor  of  the  defendant.  [L.  1862,  p.  36;  L.  1864;  D.  Cd. 
§143;  L.  1876,  p.  35;  L.  1886  (special  session),  p.  40;  H.  C.  §145; 
L.  1895,  p.  58.] 

By  the  amendment  of  this  section  in  1895,  protection  for  that  act  in  all  other  courts: 

the  cause  of  action  and  the  cause  of  attach-  Marks  v.  Shoup,  181  U.  S.  664. 

ment  are  now  identical  in  all  cases:    Bank  An  attachment  issued  on- an  insufficient  > 

of  Winnemucca  v.  Mullaney»  29  Or.  270,  46  affidavit  will  protect  the  officer  who  served 

Pito.  796.  it,   but   not  the  party   and  Justice   of  the 

A  person  can  not  make  an  affidavit  for  peace  who   caused   It  to   issue:     White   v. 

attachment   when  his   debt   is  secured   by  Thompson,  5  Or.  115. 

lien:    Elhrman  v.  Astoria  Ry.  Co.  26  Or.  379,  A  traverse  of  the  acts  allesred  in  an  affi> 

38  Pac  306.  davit  for  attachment  must  deny  every  stat- 

An  affidavit  which  fails  to  specify  the  utory  ^ound  alleged  in  as  direct  and  ex- 
amount  of  indebtedness  claimed  is  not  void  plicit  terms  as  if  it  were  an  answer  to  a 
but  voidable,  but  it  must  be  avoided  by  complaint,  and  it  must  be  tested  by  the 
proper  proceedings  in  the  court  out  of  which  same  rules  of  pleading:  Watson  v.  Loewen- 
it  sBSued;  but  when  in  the  hands  of  the  berg,  84  Or.  334,  56  Pac.  289. 
officer  who  is  bound  to  obey  it,  with  the  The  affidavit  need  not  state  the  probative 
seal  of  the  court  and  everything  else  on  its  facts  out  of  which  the  indebtedness  arose, 
face  to  give  it  validity,  if  he  did  obey  it,  but  it  is  sufficient  if  the  ultimate  facts  re- 
and  is  guilty  of  no  error  in  his  acts  of  quired  by  the  statute  be  shown:  Crawford 
obedience,   it  must  stand  as  his  sufficient  v.  Roberts,  8  Or.  324. 

S  2aa.    Undertaking  of  Plaintiff. 

Upon  filing  the  affidavit  with  the  clerk^  the  plaintiff  shall  be  entitled 
to  have  the  writ  issue  as  soon  thereafter  as  he  shall  file  with  the  clerk  his 
undertakings  with  one  or  more  sureties,  in  a  sum  not  less  than  one  hundred 
dollars,  and  equal  to  the  amount  for  which  the  plaintiff  demands  judg- 
ment, and  to  the  effect  that  the  plaintiff  will  pay  all  costs  that  may  be 
adjudged  to  the  defendant  and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  if  the  same  be  wrongful  or  without  sufficient 
cause,  not  exceeding  the  sum  specified  in  the  undertaking.  With  the  under- 
taking the  plaintiff  shall  also  file  the  affidavits  of  the  sureties,  from  which 
affidavits  it  must  appear  that  such  sureties  are  qualified,  and  that  taken 
together  they  are  worth  double  the  amount  of  the  sum  specified  in  the  under- 
taking, over  all  debts  and  liabilities  and  property  exempt  from  execution. 
'No  person  not  qualified  to  become  bail  upon  an  arrest  is  qualified  to  become 
surety  in  an  undertaking  for  an  attachment.  [L.  1862;  D.  Gd.  §144; 
H.  C.  §  146.] 
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The  fiact  that  three  dasrs'  Interest  on  the  need  not  be  alleged  In  the  complaint:  Mitch- 

amount  demanded  waa  overlooked,  and  the  ell  v.  Silver  Lake  Lodge.  29  Or.  296,  46  Pac 

imdmtaklng  was  made  out  for  $6620.99  In-  798.    It  should  be  alleged,  however,  that  the 

stead  of  I6623.80,  and  the  surety  Justified  attachment  was  wrongful  and  without  prob> 

in  a  sum  correspondingly  smaller  than  that  able  cause.    This  omission  Is  cured  by  an- 

required,   is  not  sufficient  ground  for  dis-  swering  over,  however:    Drake  v.   Sworts, 

solving  the  attachment,  since  it  Is  apparent  24  Or.  198.  9$  Pac  663. 

that  an  honest  effort  was  made  to  execute  The  sureties  on  an  undertaking  under  this 

a  proper  undertaking,  and  the  law  does  not  section,  in  the  case  plaintiff  falls  to  obtain 

concern  itself  with  trifles:  Aldrlch  v.  Colum-  judgment  In  the  action,  are  liable  to  the 

bia  Ry.  Co.  89  Or.  263,  64  Pac  469.  defendant  for  all  the  costs  and  disburse* 

An  undertaking  signed  by  a  surety  com-  ments  that  maybe  adjudged  to  him,  whether 

SLny  is  sufficient:   Aldrlch  v.  Columbia  By.  the  latter  are  made  In  the  action  or  upon 

o.  supra.  the  attachment:    BIng  Gee  v.  Ah  Jim,   7 

In  an  action  upon  an  undertaking  of  at-  Saw.  117,  7  Fed.  811;  Drake  v.  Sworts,  24 

tachment  for  a  wrongful  attachment,  malice  Or.  198,  88  Pac  663. 

f  »e.    Writ^  to  whom  Directed  and  what  to  State. 

The  writ  shall  be  directed  to  the  sheriff  of  any  county  in  which  property 
of  such  defendant  may  be^  and  shall  require  him  to  attach  and  safely  keep 
all  the  property  of  sach  defendant  within  his  county  not  exempt  from  exeen- 
tion,  or  so  much  thereof  as  may  be  suiBScient  to  satisfy  the  plaintiffs  demand, 
the  amount  of  which  shall  be  stated  in  conformity  with  the  complaint, 
together  with  costs  and  expenses.  Several  writs  may  be  issued  at  the  same 
time  to  the  sheriffs  of  different  counties.     [L.  1862 ;  D.  Cd.  §  145 ;  H.  C. 

§  147.] 

See  note  to  §  801. 

1 800.    What  Property  Attachable. 

The  rights  or  shares  which  such  defendant  may  have  in  the  stock  of 
any  association  or  corporation,  together  with  the  interest  and  profits  thereon, 
and  all  other  property  in  this  state  of  such  defendant  not  exempt  from 
execution,  shall  be  liable  to  be  attached.  The  sheriff  shall  note  upon  the 
writ  the  date  of  its  delivery  to  him,  and  shall  make  a  full  inventory  of 
the  property  attached,  and  return  the  same  with  the  writ.  [L.  1862; 
D.  Cd.  §146;  H.  C.  §148.] 

WHAT  PROPERTY  ATTACHABLE.— A  property  may  be  levied  upon  on  a  writ  of 
deed  made  to  secure  an  Indebtedness  does  attachment  or  execution  against  the  Indi- 
not  convey  the  legal  title  to  the  grantee,  vldual  member  only  in  the  same  manner  as 
and  the  actual  Interest  and  right  of  the  levies  are  made  against  individual  prop- 
grantor  is  subject  to  attachment  after  the  erty  by  virtue  of  such  writ.  A  return  of  the 
delivering  and  recording  of  such  an  instru-  sherift  examined  and  held  to  bind  on^  the 
ment:  Security  Trust  Co.  v.  Loewenberg^  personal  property  of  the  firm  actually  taken 
88  Or.  169,  62  Pac.  647.  into  possession  by  the  sheriff:    CogsweU  v. 

Money  was  taken  from  the  person  of  a  Wilson,  17  Or.  81,  21  Pac  388. 

prisoner  under  arrest  on  civil  process  is  in  Property  or  funds  of  a  private  corpora- 

custodia  legis,  and  not  subject  to  levy  under  tion  in  the  hands  of  a  stockholder,  not  hav- 

attachment  or  execution:    Dahms  v.  Sears,  ing  been  declared  a  dividend,  is  attachable: 

13  Or.  47,  66,  11  Pac.  891.    So,  money,  cred-  Hughes  v.  Oregonian  Ry.  Co.  11  Or.  168,  2 

its,  and  other  property  in  the  hands  of  ad-  Pac.  94. 

mlnistrators  and  executors  in  their  repre-  An  unpaid  assessment  on  capital  stock  of 

sentative     capacity:       Harrington     v.     La  a  corporation  may  be  garnished  in  an  action 

Rooque,  IS  Or.  844.  10  Pac.  498;  but  when  against  the  corporation:   Faull  ▼.  Alaska  O. 

the  distributive  snare  of  an  heir  has  been  &  S.  Mln.  Co.  14  Fed.  667. 

ascertained  and  ordered  to  be  paid  by  the  A  garnishment  operates  only  on  the  legal 

court,  it  is  no  longer  in  the  custody  of  the  rights  of  the  deiendant  in  the  attachment 

law,  and  thereafter  may  be  garnished  in  the  or   Judgment, — such    rights   as    the   debtor 

hands    of   the    administrator    or    executor:  could,  by  action  at  law,  enforce  In  his  own 

Harrington  v.  La  Rocque,  supra.  name:    Oregon  Ry.  &  Nav.  Co.  ▼.  Gates,  10 

A  partner's  interest  in  the  copartnership  Or.  614. 

I  aoi.    Writ,  how  Executed. 

The  sheriff  to  whom  the  writ  is  directed  and  delivered  shall  execute 
the  same  without  delay,  as  follows:— 
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1.  Beal  property  shall  be  attached  as  follows:  The  sheriff  shall  make 
a  certificate  containing  the  title  of  the  cause^  the  names  of  the  parties  to 
the  action,  a  description  of  such  real  property,  and  a  statement  that  the 
same  has  been  attached  at  the  suit  of  the  plaintiff;  and  deliver  the  same 
to  the  county  clerk  of  the  county  in  which  the  attached  real  estate  is  situated; 

2.  Personal  property  capable  of  manual  delivery  to  the  sheriff,  and  not 
in  the  possession  of  a  third  person,  shall  be  attached  by  taking  it  into  his 
custody; 

3.  Other  personal  property  shall  be  attached  by  leaving  a  certified  copy 
of  the  writ,  and  a  notice  specifying  the  property  attached,  with  the  person 
having  the  possession  of  the  same,  or  if  it  be  a  debt,  then  with  the  debtor, 
or  if  it  be  rights  or  shares  in  the  stock  of  an  association  or  corporation 
of  interests  or  profits  thereon,  then  with  such  person  or  officer  of  such 
association  or  corporation  as  this  code  authorizes  a  summons  to  be  served 
upon.     [L.  1862;  D.  Cd.  §  147;  H.  C.  §  149;  L.1889,  p.  231.] 

WRrr,  HOW  EXBCUTEnD,  GENERALLY,  place,  without  specify  ins  the  place:    Bank 

—It  i8  the  duty  of  the  sheriff  receiving  a  of  Colfax  v.  Richardson,  34  Or.  631,  64  Pac. 

writ  of  attachment  to  execute  it  without  369,  76  Am.  St.  Rep.  664.    The  omission  in 

delay  by  attaching  the  property  of  the  de-  the  return  to  state  that  the  property  at- 

fendant     The  writ  is  fully  executed  when  tached  was  the  property  of  the  defendant  in 

the  officer  has  attached  sufficient  property  the  writ  does  not  render  it  subject  to  col- 

to  satUsty  the  plaintiff's  demand  and  costs  lateral  attack:    Bank  of  Colfax  v.  Richard- 

and  expenses;  and  as  soon  as  that  is  done,  son,   34   Or.   632,   64   Pac.   369,   76  Am.   St. 

he  must  return  the  writ,  retaining  in  his  Rep.  664. 

hands  the  property  attached.     It  is  unnec-  The  levy  upon  sufficient  personal  property 

essary  that  the  writ  should  remain  in  the  to  satisfy  the  demand  does  not  operate  to 

hands  of  the   officer  in   order  to  hold  the  discharge  a  lien  of  attachment  on  real  prop- 

property:    Gerdes  v.  Sears,   13  Or.  360,   10  erty  also  attached  for  the  same  demand: 

Pac.  631.  Dickson  v.  Back.  32  Or.  230.  61  Pac.  727. 

In  a  controversy  between  a  sheriff  and  PERSONAL   PROPERTY.  —  In   order   to 

a  constable,  each  claiming  to  hold  the  same  create  a  lien  upon  personal  property  capable 

property  under  different  writs   of  attach-  of  manual  delivery,  and  not  in  the  posses- 

ment,  the  sheriff  has  no  authority  to  decide  sion   of  a   third   person,    the   sheriff   must 

that  hto  levy  is  subordinate  to  that  of  the  take  it  into  possession:    State  v.  Cornelius, 

constable;   he   should  refer   the   matter   to  6  Or.  46;  Cogswell  v.  Wilson,  17  Or.  81,  21 

the  court  and  follow  its  directions:    Schnei-  Pac.  388. 

der  V.  Sears.  IS  Or.  69.  8  Pac.  841.  A   writ    of   attachment    creates    no    lien 

REAL    PROPERTY.  —  Several    separate  upon  personal  property  until  it  is  actually 

and  distinct  tracts  of  land  can  not  be  at-  taken  into  the  custody  of  the  officer,  if  it 

tached  by  posting  a  certified   copy  of  the  is   capable  of  manual   delivery,   and  when 

writ  in  a  conspicuous  place  on  one  only  of  the  property  is  in  several  parcels  so  as  to 

such  tracts:    Hall  v.  Stevenson,  19  Or.  167,  require  separate  and  distinct  seizures,  the 

23  Pac.  887,  20  Am.  St.  Rep.  803.  lien  as  to  each  attaches  only  as  of  the  time 

A  sheriff  does  not  acquire  a  special  own-  of  its  actual  seizure,  and  does  not  relate 

ership  in  real  property  by  levying  an  at-  back  to  the  time  of  the  seizure  of  the  first 

tachment  thereon.    The  only  effect  of  such  parcel:    Maxwell  v.  Bolles,  28  Or.  7,  41  Pac. 

levy  is  to  create  a  lien  upon  the  real  or  661. 

personal  property  in  favor  of  the  attaching  An  officer  levying  on  an  undivided  inter- 
creditor from  the  date  of  the  levy:  -State  v.  est  in  chattels  may  properly  take  the  entire 
Cornelius,  6  Or.  46;  Dickson  v.  Back,  82  Or.  chattel  into  his  possession — ^he  must  take 
217,  61  Pac.  727.  control  of  it  all  in  some  way,  and  if  he  sees 

A  levy  can  not  be  made  by  leaving  a  fit  to  seize  it  to  the  utter  exclusion  of  all 
copy  on  the  premises,  unless  it  appears  other  interested  persons,  he  will  not  be 
that  the  premises  were  not  occupied,  and  chargeable  with  conversion:  Sharp  v.  John- 
the  return  should  show  that  fact:  Micikey  v.  son.  38  Or.  249,  63  Pac.  486. 
Stratton.  6  Saw.  476;  so,  if  left  with  a  per-  An  officer  can  not  take  property  into  cus- 
8on,  it  should  show  that  the  person  was  tody  which  is  in  the  possession  of  another, 
an  occupant  of  the  premises:  Hall  v.  Stev-  In  such  case  he  attaches  it  in  the  manner 
enson.  19  Or.  163,  23  Pac.  887.  20  Am.  St.  pointed  out  in  the  statute:  Marks  v.  Shoup, 
Rep.  803;  and  that  the  place  where  a  copy  181  U.  S.  662;  Spaulding  v.  Kennedy.  6  Or. 
is  posted  is  a  conspicuous  place:  Hall  v.  209;  Lewis  v.  Birdsey.  19  Or.  164.  26  Pac.  623. 
Stevenson,  supra.  It  is  sufficient  ground  for  The  delivery  to  a  garnishee  of  a  copy  of 
substituted  service,  however,  if  the  officer  the  writ  of  attachment,  together  with  a 
at  the  time  of  visiting  the  premises  for  the  notice  to  the  effect  that  the  officer  thereby 
purpose  of  serving  the  writ  can  not  find  any  "attached  all  debts,  property,  money,  rights, 
one  visibly  in  possession:  Bank  of  Colfax  dues,  and  credits  of  every  nature  in  his 
▼.  Richardson.  34  Or.  633,  64  Pac  369,  76  hands  or  under  his  control,"  is  a  valid  gar- 
Am.  St.  Rep.  664.  The  word  "posting,"  in-  nishment,  and  sufficiently  specifies  the  prop- 
stead  of  ''leaving."  in  the  return  is  suf-  erty  attached:  Carter  v.  Koshland,  12  Or. 
flclent,  at  least  on  collateral  attack:  Bank  493.  8  Pac.  666.  To  the  same  effect  see  Barr 
of  Colfax  V.  Richardson,  supra.  It  is  suf-  v.  Warner,  38  Or.  109,  62  Pac.  899;  Batch- 
flclent  on  collateral  attack  if  the  return  re-  ellor  v.  Richardson.  17  Or.  334.  21  Pac.  392. 
cites  that  the  copy  was  left  in  a  conspicuous  Property  once  seized  and  taken  from  the 
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sheriff  on  redelivery  bond  is  not  discharged  person  is  in  the  custody  of  the  law,  and  the 

from  the  lien,  and  Is  still  in  custodia  legis,  garnishee  can  not  dispose  of  it:    Carter  v. 

and  may  not  be  seized  under  another  writ  Koshland,  13  Or.  616.  12  Pac.  58. 

against  the  same  defendant:    Coos  Bay  R.  SHERIFF'S   RETURN   Is   the   only   legal 

Co.  V.  Weider,  26  Or.  463,  38  Pac.  338.  evidence   of   a  levy  having   been   made,    it 

The  creditor  of  a  corporation  may  garnish  must  directly  certify  the  fact:    Batchellor 

another  corporation*  which  is  a  stockholder  v.  Richardson,  17  Or.  343,  21  Pac.  392. 

in   the   defendant   corporation:     Hughes   v.  EXPENSES   IN   KEEPING  ATTACHED 

Oregonian  Ry.  Co.  11  Or.  168,  2  Pac.  94;  or  PROPERTY  are  to  be  assessed  and  paid  to 

an    individual    stockholder    for    an    unpaid  the  sheriff  above  the  ordinary  caption  fee. 

assessment  on  his  capital  stock:    FbmU  ▼.  Such  expense  does  not  abide  the  result  of 

Alaska  O.  &  S.  Min.  Co.  14  Fed.  667;  but  a  the  suit,  but  constitutes  a  charge  upon  tlie 

Judgment  debtor  can  not  be  garnished  by  assets.    The  test  of  such  allowances  is  their 

a  creditor  of  the  Judgment  creditor:    Des-  necessity,  and  of  this  the  court,  and  not  the 

pain  V.  Crow,  14  Or.  404,  12  Pac.  806;  Norton  sheriff,   is  the  proper  Judge:    Schneider  v. 

V.  Winter,  1  Or.  47,  62  Am.  Dec.  297.  Sears,    13   Or.    69.    8   Pac.    841;   Mitchell   v. 

Where  T.  E.,  for  a  valuable  consideration.  Downing.  23  Or.  448.  32  Pac.  894. 

promised  J.  E.  to  pay  debts  to  certain  third  The  plaintiff  in  the  writ  may  be  called 

persons,  T.  E.  can  not  be  made  liable  by  upon  to  advance  the  charges  of  a  keeper, 

garnishment  to  creditors  of  J.  E.  while  such  The  sheriff  is  not  personally  liable  for  such 

contract  is  in  force:    Baker  v.  E^glin,  11  Or.  charges  unless  he  shall  expressly  agree  to 

333.  8  Pac.  280.  pay  the  same:    Hawley  v.  Dawson,  16  Or. 

Property  garnished  in  the  hands  of  a  third  344.  18  Pac.  692. 

§  808.    Effect  of  Attachment  as  to  Third  Persons. 

From  the  date  of  the  attachment  until  it  be  discharged  or  the  writ  exe- 
cuted^ the  plaintiff^  as  against  third  persons,  shall  be  deemed  a'  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the  property,  real  or  personal, 
attached,  subject  to  the  conditions  prescribed  in  the  next  section  as  to  real 
property.  Any  person,  association,  or  corporation  mentioned  in  subdivision  3 
of  section  301,  from  the  service  of  a  copy  of  the  writ  and  notice  as  therein 
provided,  shall,  unless  such  property,  stock,  or  debts  be  delivered,  trans- 
ferred, or  paid  to  the  sheriff,  be  liable  to  the  plaintiff  for  the  amount  thereof 
until  the  attachment  be  discharged  or  any  judgment  recovered  by  him  be 
satisfied.     [L.  1862 ;  D.  Cd.  §  148 ;  H.  C.  §  160.] 

An  attachinjT  creditor  without  notice  of  attaching  creditor  is  entitled  by  reason  of 

an  unrecorded  prior  deed  is  not  affected  by  his   attachment   to   the   same    rigrhts   as    & 

such  deed.    He  is  from  the  date  of  his  at-  purchaser  from  the  debtor,  and  is  charge- 

tachment  in  all  respects  on  an  equal  footingr  able  with  only  such  notice  as  the  record 

with  a  bona  flde  purchaser  for  value  with-  imparts:     Security   Trust   Co.    v.    Loewen- 

out  notice:   Boehreinsrer  v.  CrelRhton,  10  Or.  berg,  38  Or.   171,  62  Pac.   647.     A  gamish- 

42;  Gill  V.  Frank.  12  Or.  607,  8  Pac.  764,  53  ment  is  not  retroacting,   nor  does  it  give 

Am.  Rep.  378;  Dickey  v.  Henarie,  15  Or.  356»  any   greater   rights   against   the   garnishee 

16  Pac.  464;  Riddle  v.  Miller,  19  Or.  468,  23  than  the  defendant  himself  possessed,   ez- 

Pac.  807;  Dimmick  v.  Rosenfeld,  34  Or.  105,  cept  in  cases  of  fraud:    Meier  v.  Hess,   23 

65  Pac.  100.  Or.  599.  32  Pac.  756;  Oregon  Ry.  &  Nav.  Co. 

Where  the  public  records  disclosed  at  the  v.  Gates,  10  Or.  514;  Baker  v.  Eglin,  11  Or. 

date  of  the  attachment  that  the  Judgment  334,  8  Pac.  280;  Phipps  v.  Rieley,  15  Or.  497, 

debtor  had  no  title,  the  attaching  creditor  16  Pac.  185;  Case  v.  Noyes,  16  Or.  329,   19 

stands   in   no  better  position  than  a  pur-  Pac.  104. 

chaser   direct    from    the    Judgment    debtor       Before    an    attaching    creditor    can    be 

would:    Dimmick  v.  Rosenfeld.  34  Or.   105,  deemed  a  purchaser  in  good  faith  he  must 

56  Pac.   100.     Or.   if  an  attaching  creditor  have  complied  with  all  the  requirements  of 

has  knowledge  of  latent  equities,  or  sufB-  the  statute:   Rhodes  v.  McGarry,  19  Or.  230. 

cient  notice  to  put  him  upon  inquiry,   his  23  Pac.  971. 

attachment  is  subject  to  such  equities:  Os-       As  to  the  time  the  attachment  lien  at- 

good   v.   Osgood,   36   Or.    16,   56   Pac.    1017;  taches   to   personal   property,   see   note    to 

Rhodes  v.  McGarry,  19  Or.  222,  23  Pac.  971;  preceding  section. 
Meier  v.  Hess,  23  Or.  599,  32  Pac.  765.    An 

§  308.    Certificate  of  Sheriff  on  Attachment  of  Real  Property, 

Upon  receiving  the  sheriff's  certificate  as  provided  in  section  301,  the 
county. clerk  to  whom  the  same  is  delivered  shall  immediately  file  such 
certificate  in  his  office,  and  record  it  in  a  book  to  be  kept  for  that  purpose. 
When  such  certificate  is  so  filed  for  record,  the  lien  in  favor  of  the  plaintiff 
shall  immediately  attach  to  the  real  property  described  in  the  certificate. 
Whenever  such  lien  shall  be  discharged,  it  shall  be  the  duty  of  the  county 
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clerk  to  enter  upon  the  margin  of  the  page  on  which  the  certificate  is  recorded 
a  minute  of  the  discharge.  [L.  1862;  D.  Cd.  §  149;  H.  C.  §  151;  L.  1899, 
p.  232.] 


to  third  persons,  the  lien  attaches  to 
tlie  real  property  from  the  date  when  the 
certillcate  is  filed  in  the  proper  office  within 
tlie  time  prescribed,  but  as  to  the  owner 
and  tliose  in  privity,  it  attaches  from  the 
time  such  persons  have  Knowledge  of  the 
attachment:  Dickson  v.  Back,  32  Or.  223, 
61  Pac.  727, 

A  lien  of  attachment  depends  on  the  date 
of  tlie  filing:  of  the  certificate,  and  a  clerical 
mistake  of  the  clerk  in  recording  it,  in  sub- 
stituting the  name  of  one  county  for  an- 


other In  the  title  of  the  cause,  will  not 
defeat  the  Hen:  Schlosser  v.  Beemer,  40 
Or.  — ,  69  Pac.  299. 

Since  the  legislature  abolished  the  office 
of  county  clerk  of  Multnomah  county,  and 
in  lieu  thereof  created  the  offices  of  clerk 
of  the  circuit  court,  clerk  of  the  county 
court,  and  recorder  of  conveyances,  the  cer- 
tificate of  attachment  provided  for  by  this 
section  should  be  filed  with  the  clerk  of  the 
court  out  of  which  the  writ  issued:  Dickson 
v.  Back,  32  Or.  227,  51  Pac.  727. 


I  804.     Garnishee  to  Furnish  Certificate. 

Whenever  the  sheriff,  with  a  writ  of  attachment  against  the  defendant, 
shall  apply  to  any  person  or  olBScer  mentioned  in  subdivision  3  of  section  301 
for  the  purpose  of  attaching  any  property  mentioned  therein,  such  person  or 
officer  shall  furnish  him  with  a  certificate,  designating  the  amount  and 
description  of  any  property  in  his  possession  belonging  to  the  defendant, 
or  any  debt  owing  to  the  defendant,  or  the  number  of  rights  or  shares  of  the 
defendant  in  the  stock  of  the  association  or  corporation,  with  any  interest  or 
profits  or  incumberance  thereon.  If  such  person  or  oflBcer  refuse  to  do  so, 
or  if  the  certificate,  when  given,  be  unsatisfactory  to  the  plaintiff,  he  may 
be  required  by  the  court,  or  judge  thereof,  where  the  action  is  pending,  to 
appear  before  him  and  be  examined  on  oath  concerning  the  same,  and  dis- 
obedience to  such  order  may  be  punished  as  contempt.  [L.  1862;  D.  Cd. 
§150;  H.  C.  §162.] 


For  contents  of  order,  see  8  316,  post. 

GARNISHEE  TO  ANSWER.— The  order 
for  appearance  must  be  served  upon  the 
garnishee  personally;  service  upon  his  at- 
torney is  insufficient:  Carter  v.  Koshland, 
12  Or.  492,  8  Pac.  666.  A  garnishee  may  not 
waive  service  of  process  by  which  property 
or  debts  of  Judgment  debtor  in  his  hands 
are  gamisheed:  Altona  v.  Dabney,  37  Or. 
S36,  62  Paa  621.  Proceedings,  however, 
subsequent  to  garnishment,  instituted  for 
the  purpose  of  ascertaining  the  truth  or 
falsity  of  the  garnishee's  certificate,  are 
personal  to  himself,  and  may  be  waived  by 
a  voluntary  appearance:  Carter  v.  Kosh- 
land. supra;  Altona  v.  Dabney,  supra. 

If  a  party  is  dissatisfied  by  the  certificate, 
he  must  pursue  the  method  pointed  out  by 
statute  to  ascertain  the  truth  of  the  cer- 
tificate. Where  an  amended  certificate  shows 
that  the  debt  attempted  to  be  garnished  has 
been  assigned,  the  plaintiff  has  no  right  to 
attempt  a  sale  of  a  debt:  Batchellor  v. 
Richardson,  17  Or.  334.  21  Pac.  392. 

A  garnishee  is  such  a  party  as  may  ap- 
PC»eU:  Bums  v.  Payne,  31  Or.  100,  49  Pac. 
884. 

The  certificate  of  the  garnishee  in  re- 
sponse to  the  garnishment,  admitting  an 
indebtedness  to  the  defendant  is  equivalent 
to  making  the  garnishee  a  party  to  any 
Judgment  that  may  be  or  has  been  given 
therein,  rendering  him  personally  liable  to 
respond  to  the  Judgment  creditor  to  the 
extent  of  the  funds  in  his  hands:  Barr  v. 
Warner.  38  Or.  113,  62  Pac.  899. 

This  opinion  is  qualified  in  Adamson  v. 
Frazier,  40  Or.   — ,   67  Pac.  300.  and  it   is 
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there  held  that  the  right  to  enforce  a  Judg- 
ment against  the  defendant  in  the  action  by 
execution  upon  the  property  of  the  gar- 
nishee arises  only  if  the  garnishee  refuses 
to  pay  the  debt  to  the  officer  on  demand, 
and  that  such  a  result  flowed  from  the 
statute  and  the  admission  of  the  garnishee, 
and  not  from  any  judgment  that  might 
be  rendered  against  him  In  the  action,  and 
that,  in  no  event,  is  the  garnishee  a  party 
to  the  original  action  in  the  sense  that  a 
judgment  can  be  rendered  against  him 
therein. 

If  a  garnishee  makes  answer  admitting 
unreservedly  the  possess ;on  of  property  of 
a  third  person,  he.  no  doubt,  is  bound  by 
such  answer;  but  where  a  warehouseman, 
on  being  served  with  a  copy  of  the  writ  of 
attachment  and  notice  in  a  suit  against  his 
depositor,  makes  a  certificate  showing  that 
he  is  in  possession  of  certain  grain  received 
from  the  defendant  for  which  nnegotiable 
warehouse  receipts  were  issued,  such  ware- 
houseman is  not  estopped  by  the  judgrment 
in  the  suit  against  the  defendant,  or  by  the 
order  for  the  sale  of  such  grain,  from  show- 
ing that  such  depositor  had  transferred  such 
receipts,  and  that  the  grain  had  been  de- 
livered to  the  purchaser,  "and  where  it 
comes  to  his  knowledge,  before  a  Judgment 
in  the  case,  that  the  defendant  had  trans- 
ferred the  receipts,  he  Is  under  no  obliga- 
tion to  notify  plaintiff  of  such  fact  or  to 
amend  his  certificate,  nor  does  his  failure 
to  do  so  estop  him  from  showing  such  fact 
when  an  attempt  is  made  to  hold  him  for 
the  grain  as  garnishee:  Adamson  v.  Fra- 
zier, 40  Or.  — ,  66  Pac.  810. 
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fi  305.    Sale  of  Perishable  Property. 

If  any  of  the  property  attached  be  perishable,  or  live  stock,  where  the 
cost  of  keeping  is  great,  the  sheriff  shall  sell  the  same  in  the  maimer  in 
which  property  is  sold  on  execution.  The  proceeds  thereof  and  other  prop- 
erty attached  shall  be  retained  by  him  to  answer  any  judgment  that  may 
be  recovered  in  the  action,  unless  sooner  subjected  to  execution  upon  another 
judgment.  Personal  property  mentioned  in  subdivision  3  of  section  301  may 
be  delivered,  transferred,  or  paid  to  the  sheriff,  without  suit;  and  his  receipt 
therefor  shall  be  a  sufficient  discharge  accordingly.  [L.  1862 ;  D.  Cd.  §  151 ; 
L.  1891,  p.  98,  §  1 ;  H.  C.  §  163.] 

§  306.    Sheriff  May  Deliver  Property. 

The  sheriff  may  deliver  any  of  the  property  attached  to  the  defendant, 
or  to  any  other  person  claiming  it,  upon  his  giving  a  written  undertaking 
therefor,  executed  by  two  or  more  sufficient  sureties,  engaging  to  redeliver 
it  or  pay  the  value  thereof  to  the  sheriff,  to  whom  execution  upon  a  judgment 
obtained  by  the  plaintiff  in  that  action  may  be  issued.  [L.  18^2;  D.  Cd. 
§  153 ;  H.  C.  §  154.] 

REDELIVERY  BOND.— The  word  "may"  stroyed:    Kohn  v.  Hinshaw,  17  Or.  818,  20 

Is  here  equivalent  to  the  word  "must,"  and  Pac.  629;  Dickson  v.  Back,  82  Or.  282,  61 

when  a  sufficient  undertakingr  is  tendered  Pac.   727;  Drake  v.   Sworta,  24  Or.  198.  83 

to  the  sheriff  by  a  claimant  of  the  property,  Pac.  663;  Coos  Bay  R.  Co.  v.  Welder,  26  Or. 

it  is  his  duty  to  accept  it  and  deliver  the  463.  38  Pac.  338. 

attached  property:  Kohn  v.  Hinshaw,  17  Or.  Sureties   on   a   redelivery   bond   are   dis- 

312,  20  Pac.  629.  charged  by  seizure  of  the  same  property  by 

By  the  execution  of  this  undertakingr  the  the  same  sheriff  upon  attachment  in  an- 

lien  of  the  attachment  is  not  vacated  or  de-  other  suit:   Duncan  v.  Thomas,  1  Or.  814. 

§  807.    Defense  to  Action  Upon  Defendant's  Undertaking. 

If  an  action  be  brought  upon  such  undertaking  against  the  principal 
or  his  sureties,  it  shall  be  a  defense  that  the  property  for  which  the  under- 
taking was  given  did  not,  at  the  execution  of  the  writ  of  attachment,  belong 
to  the  defendant  against  whom  it  was  issued.  [L.  1862 ;  D.  Cd.  §  153 ; 
H.  C.  §  155.] 

It  is  a  grood  defense  in  action  .on  a  redelivery  bond  that  the  property  did  not  belonff 
to  defendant:    Dickson  v.  Back,  32  Or.  232,  61  Pac  727. 

§  808.    Sheriff's  Jury  to  Try  Right  of  Property. 

If  any  personal  property  attached  be  claimed  by  a  third  person  as  his 
property,  the  sheriflE  may  summon  a  jury  to  try  the  validity  of  such  claim, 
and  the  same  proceedings  shall  be  had  thereon  with  the  like  effect  as  in  case 
of  seizure  upon  execution.     [L.  1862;  D.  Cd.  §  154;  H.  C.  §  156.] 

See  note  to  §  229,  ante. 

§  809.    Order  Shall  Direct  Sale  of  Attached  Property,  When. 

If  judgment  be  recovered  by  the  plaintiff,  and  it  shall  appear  that  the 
property  has  been  attached  in  the  action,  and  has  not  been  sold  as  perishable 
property  or  discharged  from  the  attachment  as  provided  by  law,  the  court 
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shall  order  and  adjudge  the  property  to  be  sold  to  satisfy  the  plaintiflE^s 
demands,  and  if  execution  issue  thereon,  the  sheriflp  shall  apply  the  property 
attached  by  him,  or  the  proceeds  thereof,  upon  the  execution,  and  if  there 
be  any  such  property  or  proceeds  remaining  after  satisfying  such  execution, 
he  shall,  upon  demand,  deliver  the  same  to  the  defendant.  [L.  1862; 
D.  Cd.  §  155 ;  L.  1878,  p.  100,  §  1 ;  H.  C.  §  167.] 

See  1 196  as  to  entry  of  Judgnnent.  23  Pac.  666,  the  above  principle  of  Garter  v. 

The  order  of  sale  must  be  made  as  to  at-  Koshland   was    limited   to   those    cases    in 

tached  property  when  Judgment  is  given  or  which  the  garnishee  had  failed  to  furnish 

It  wiU  be  discharged  from  the  attachment  a  certificate,   or  the  certificate  given   was 

and   liberated   from   the   attachment    lien:  unsatisfactory:  but  where  the  certificate  is 

Bremer  v.  Fleckenstein,  9  Or.  271.  filed  admitting  the  debt,   the  sheriff  shall 

This  section  authorising  an  order  of  sale  proceed  under  {  234,  and  this  section  has  no 

for  attached  property  supersedes  the  pre-  application. 

vlous  provisions  authorising   the   entry   of  An  order  for  sale  is  no  bar  to  an  action 

Judgment   against   a   garnishee,    and    is   a  for  recovery  of  property  exempt  from  exe- 

complete    substitute    therefor:     Carter    v.  cution  and  duly  claimed  as  such:    Berry  v. 

Koshland,  12  Or.  498.  8  Pac.  666,  12  Pac.  68,  Charlton,  10  Or.  362. 
13  Or.  615.    In  DeWitt  v.  Kelly,  18  Or.  669, 

(310.    Judgment  for  Defendant  Discharges  Attachment 

If  judgment  be  not  recovered  by  the  plaintiff,  all  the  property  attached, 
or  the  proceeds  thereof,  or  the  undertaking  therefor,  shall  be  returned  to  the 
defendant  upon  his  serving  upon  the  sheriff  a  certified  copy  of  the  order 
discharging  the  attachment.     [L.  1862;  D.  Cd.  §  156;  H.  C.  §  158. J 

f  Sll.    Application  by  Defendant  for  Discharge  of  Attachment. 

The  defendant  may,  at  any  time  before  judgment,  apply  to  the  court 
or  judge  thereof,  where  the  action  is  pending,  to  discharge  the  attachment 
in  the  manner  and  with  the  effect  as  provided  in  sections  280  and  281  for 
the  discharge  of  a  defendant  from  arrest :  Provided  however,  that  no  attach- 
ment shall  be  discharged  on  account  of  any  defect  in  the  affidavit,  if  before 
the  determination  of  a  motion  to  discharge  said  attachment,  the  plaintiff 
shall  file  an  amended  affidavit  substantially  complying  with  the  requirements 
of  section  295.  Such  amended  affidavit  must  show  that  the  grounds  for 
issuing  the  writ  of  attachment  as  prescribed  in  section  294  existed  at  the 
date  said  writ  was  issued.  [L.  1862 ;  D.  Cd.  §  157 ;  L.  1895,  p.  68 ;  H.  C. 
§  159.] 

BOND  FOR  DISCHARGE  OF  ATTACH-  sideration.  and  do  not  violate  public  policy 
MENT. — ^Tlie  bond  or  undertaklnir  under  or  contravene  any  statute,  be  enforced  by 
tbb  section  operates  as  an  absolute  dis-  common -law  remedies.  A  bond  or  under- 
charge of  the  property  from  attachment:  taking  griven  to  obtain  the  release  of  prop- 
Duncan  V.  Thomas.  1  Or.  314;  Drake  v.  erty  seized  upon  attachment  is  not  rendered 
Sworts,  24  Or.  202,  83  Pac.  663;  Bunneman  invalid  by  irregularities  in  making  such  at- 
▼•  Wagner.  16  Or.  434,  18  Pac.  841,  8  Am.  tachment,  when  the  property  was  surren- 
8t  Rep.  806.  dered  and  the  plaintiff  voluntarily  consented 

The  bond  in  this  case  binds  the  sureties  to  dissolve  the  attachment,   nor  will  such 

to  pay  the  amount  of  the  Judgment;  that  irregularities   defeat   the   liability   thereon: 

In  1 806  to  redeliver  the  property  or  pay  the  Bunneman  v.  Wagner,   16  Or.  436,  18  I^c. 

value  thereof  to  the  sheriff:    Kohn  v.  Hin-  841.  8  Am.  St.  Rep.  306. 

ihaw,  17  Or.  311,  20  Pac.  629.  For   replevin   and   redelivery   bonds,    see 

Bonds    or    undertakings    Intended    to   be  S8  287  and  289.     For  forthcoming  bond   on 

given  in  compliance  with  statutes,  although  execution,  see  8  236,  ante;  attachment  bond, 

not  80  given,  will.  If  they  are  entered  into  S  298;  redelivery  on  attachment,  {  306. 
▼oluntartly  and  founded  upon  a  valid  con- 

1311    Undertaking  Upon  Application  to  Discharge  Attachment. 

Upon  such  application^  the  defendant  shall  deliver  to  the  court  or  judge 
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to  whom  the  application  is  made  an  undertakings  executed  by  one  or  more 
sureties^  resident  householders  or  freeholders  of  this  state,  to  the  effect  that 
the  sureties  will  pay  to  the  plaintiff  the  amount  of  the  judgment  that  may  be 
recovered  against  the  'defendant  in  the  action.  If  the  plaintiff  demand  it, 
the  sureties  shall  be  required  to  justify  in  the  same  manner  as  bail  upon  an 
arrest.     [L.  1862;  D.  Cd.  §158;  [H.  C.  §160.] 

§  813.    Motion  to  Discharge  Attachment. 

The  defendant  may,  at  any  time  before  judgment,  except  where  the 
cause  of  attachment  and  the  cause  of  action  are  the  same,  apply  to  the 
court  or  judge  thereof,  where  the  action  is  pending,  to  discharge  the  attach- 
ment, in  the  manner  and  with  the  effect  as  provided  in  sections  282  and  283 
for  the  discharge  of  a  defendant  from  arrest.  [L.  1862 ;  D.  Cd.  §  159 ; 
H.  C.  §  161.] 

A  traverse  of  the  acts  alleged  in  an  affi-  amended  that  the  cause  of  action  and  the 

davit  for  attachment  must  deny  every  stat-  cause  of  attachment  are  now  identical   in 

utory  ground  alleged  in  as  direct  and  ex-  all  cases:     Bank  of  Winnemucca  v.    Mul- 

plicit  terms  as  if  it  were  an  answer  to  a  laney,  29  Or.  268,  45  Pac.  796. 

complaint:    Watson  v.  Loewenberg,  34  Or.  An  intermediate  order  dissolving  an  at- 

336,  56  Pac.  289.  tachment  is  not  appealable:   Farmers'  Bank 

A  secured  claim  can  not  be  the  basis  of  v.  Key,  33  Or.  443,  54  Pac.  206;  Van  Voorhies 

an  attachment,  but  an  attachment  will  not  v.  Taylor,  24  Or.  247,  33  Pac.  380;  but  an 

be  set  aside  on  the  ground  that  the  indebt-  appeal   from   the  Judgment   on   the   merits 

edness   sued   upon    is    secured,    where    the  brings  up  the  motion  for  review:  Van  Voor- 

traversing  affidavit  does  not  allege  or  admit  hies  v.  Taylor,  24  Or.  247,  83  Pac.  380;  Craw- 

that  fact,  but  states  that  plaintifit's  assignor  ford  v.  Roberts,  8  Or.  324;  Sheppard  v.  Yo- 

claims   the  right   to  hold  certain  property  cum,  11  Or.  234.  3  Pac.  824. 

in  Its  possession  as  collateral  security  for  WHAT  WILL  DISSOLVE  OR  AUTHOR- 

the  indebtedness  sued  on,  and  contends  that  IZE  A  DISSOLUTION. — In  an  action  In  tort 

if  that  is  true  the  attachment  should  be  dis-  attachment   is  unauthorized:     Sheppard  v. 

missed:    Watson  v.  Loewenberg,  34  Or.  335,  Yocum.   11   Or.  234.  3  Pac.   824. 

56  Pac.    289.  An    assignment   for   benefit   of    creditors 

An  attachment  can  be  dissolved  only  for  will  dissolve:  Tichenor  v.  Coggins,  8  Or.  270. 

defects  apparent  on  the  face  of  the  proceed-  A  bond  for  discharge  of  attachment  will 

ings,  for,  since  the  enactment  of  this  sec-  dissolve.     See  note  to  S  311,  ante, 
tion,    the    attachment    law    has    been    so 

§  814.    When  Writ  to  be  Returned. 

When  the  writ  of  attachment  shall  be  fully  executed  or  discharged,  the 
sheriff  shall  return  the  same,  with  his  proceedings  indorsed  thereon,  to  the 
clerk  of  the  court  where  the  action  was  commenced.  [L.  1862;  D.  Cd. 
§160;  H.  C.  §162.] 

See  note  to  S  301. 

§  816.    Order  Upon  Garnishee. 

The  order  provided  for  in  section  304  shall  require  such  person  or 
officer  to  appear  before  such  court  or  judge  at  a  time  and  place  therein 
stated.  In  the  proceedings  thereafter  upon  such  order,  such  person  or  asso- 
ciation or  corporation  shall  be  known  as  the  garnishee.  [L.  1862;  D.  Cd. 
§161;  H.  C.  §163.] 

The  proceedings  authorized  by  fi§  315,  817,  is  unsatisfactory:    DeWitt  v.  Kelly,  18  Or. 

318,  and  321,  can  be  invoked  only  in  those  559,  23  Pac.  666;  Adamson  v.  Frazler,  40  Or. 

cases  where  the  garnishee  refuses  to  make  ,   66  Pac.   811. 

a  certificate,  or  where  the  certificate  made 

§  816.    Interrogatories  to  Garnishee. 

After  the  allowance  of  the  order,  and  before  such  garnishee  or  officer 
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thereof  shall  be  thereby  required  to  appear^  or  within  a  time  to  be  specified 
in  the  order,  the  plaintiff  may  serve  upon  such  garnishee  or  officer  thereof 
written  allegations  and  interrogatories  touching  any  of  the  property  liable 
to  attachment  as  the  property  of  the  def endtat,  as  provided  in  subdivision  3  of 
section  301,  and  to  which  such  garnishee  or  officer  thereof  is  required  to  give 
a  certificate  as  provided  in  section  304.  [L.  1862;  D.  Cd.  §162;  H.  C. 
§  164.] 

The   allegations    here    provided   are    de-  valid  judgment  can  be  rendered  against  the 

signed  to  bring  upon  the  record  the  cause  garnishee:     Smith   v.   Conrad,   supra;   even 

of  action  which  the  original  defendant  had  tnough  he  waive  service  of  such  allegation: 

against   the  garnishee,   and   to   which   the  Smith  v.  Conrad,  supra, 

plaintiff  has  become  subrogated  by  virtue  The  plaintiff  can  not  flle  his  allegations 

of  the  attachment:    Case  v.  Noyes.  16  Or.  and  interrogatories  after  the  time  therefor 

329.  19  Pac.  104.    They  are  in  the  nature  of  has  expired,  nor  can  the  affidavit  used  be- 

a  complaint:    Smith  v.  Conrad,  23  Or.  211,  fore  the  judge  to  obtain  the  order  on  the 

31  Fac.  398.  garnishee    to    answer   be    treated    as    such 

Where  these  aUegatlons  are  not  filed  no  allegations:    Case  v.  Noyes,  16  Or.  539,  21 

Pac.  46. 

IS17.    Answer  of  Garnishee. 

On  the  day  when  the  garnishee  or  ofiicer  thereof  shall  be  required  to 
appear  before  the  court  or  judge  thereof,  he  shall  return  the  allegations  and 
interrogatories  of  the  plaintiflP  to  the  court  or  judge,  with  his  written  answer 
thereto,  unless  for  good  cause  shown  a  further  time  be  allowed.  Such 
answer  shall  be  on  oath,  and  shall  contain  a  full  and  direct  response  to  all 
the  allegations  and  interrogatories.     [L.  1862;  D.  Cd.  §  163;  H.  C.  §  165.] 

An  answer  is  required;  no  demurrer  by  complaint  will  be  taken  as  confessed  and 

the     garnishee    is      authorized:     Faull    v.  judgment  rendered  against  the  garnishee, 

Alaska  6.  &  S.  Mln.  Co.  14  Fed.  657.  where   it   appears   tnat   such   denials   were 

It  is  the  duty  of  the  garnishee,  who  had  deliberately  made.  Doubtful  and  evasive 
notice  of  an  assignment  of  the  debt,  to  answers  should  be  taken  against  the  gar- 
plead  it  in  his  answer:  Fhlpps  v.  Rleley,  nlshee:  Dawson  v.  Maria,  16  Or.  656,  16 
15  Or.  496,   16  Pac.  186;  and  if  he  neglects  Pac.  413. 

to   so    answer,    the      Judgment      rendered       The    answers    to    interrogators    are    de- 

against  him   in   the   garnishment  proceed-  signed  to  aid  the  plalntlfif  in  bringing  dls- 

Ings  will  be  no  defense  td  an  action  on  the  tlnctly   and    clearly    before    the    court   the 

debt  by  the  assUrnee  of  such  claim:    Phlpps  facts  In  relation  to  the  property  attached 

▼.  Rleley.  supra;  MuUaney  v.  Evans,  33  Or.  in   the  hands   of  the  garnishee,   and  such 

336,  64  Pelc.  886.  answer  may  be  used  as  evidence  upon  the 

The  answer  of  a  garnishee  which  simply  trial  against  the  garnishee:   Case  v.  Noyes, 

denies  In  haec  verba  the  allegations  of  the  16  Or.  329,   19  Pac.  104. 
complaint  does  not  raise  an  issue,  and  the 

{  S18.    Garnishee  May  be  Compelled  to  Answer. 

If  the  garnishee  or  officer  thereof  fail  to  answer,  the  court  or  'judge 
thereof,  on  motion  of  the  plaintiff,  may  compel  him  to  do  so,  or  the  plaintiflE 
may,  at  any  time  after  the  entry  of  judgment  against  the  defendant  in  the 
action,  have  judgment  against  the  garnishee  for  want  of  such  answer.  In 
no  case  shall  judgment  be  given  against  the  garnishee  for  a  greater  amount 
than  the  judgment  against  the  defendant  in  the  action.  [L.  1862 ;  D.  Cd. 
§164;  H.  C.  §166.] 

See  note  to  precedingr  section. 

IS19.    Exceptions  to  Answer. 

The  plaintiflP  may  except  to  the  answer  of  the  garnishee  or  officer  thereof 
for  insufficiency  within  such  time  as  may  be  prescribed  or  allowed,  and  if 
the  same  be  adjudged  insufficient,  such  garnishee  or  officer  may  be  allowed 
to  amend  His  answer,  on  such  terms  as  may  be  proper,  or  judgment  may 
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be  given  for  the  plaintiff  as  for  want  of  answer^  or  such  garnishee  or  officer 
may  be  compelled  to  make  a  sufficient  answer.  [L.  1862;  D.  Cd.  §  165; 
H.  C.  §  167,] 

I  890.    Reply  to  Answer. 

The  plaintiff  may  reply  to  the  whole  or  part  of  the  answer  within  such 
time  as  may  be  prescribed  or  allowed,  and  the  issues  arising  thereon  shall  be 
tried  as  ordinary  issues  of  fact  between  plaintiff  and  defendant.  If  the 
answer  be  not  excepted  or  replied  to  within  the  time  prescribed  or  allowed^ 
it  shall  be  taken  to  be  true  and  sufficient.  [L.  1862 ;  D.  Cd.  §  166 ;  HL  C. 
§  168.] 

§  881.    Judgment  Against  Garnishee. 

If  by  the  answer  it  shall  appear^  or  if  upon  trial  it  shall  be  found,  that 
the  garnishee,  at  the  time  of  the  service  upon  him  or  the  officer  thereof  of 
the  copy  of  the  writ  of  attachment  and  notice,  had  any  property  of  the 
defendant's  liable  to  attachment  as  provided  in  subdivision  3  of  section  301^ 
and  as  to  which  such  garnishee  or  officer  thereof  is  required  to  give  a  cer- 
tificate as  provided  in  section  304,  beyond  the  amount  admitted  in  the 
certificate,  or  in  any  amount  if  the  certificate  was  refused,  judgment  may 
be  given  against  such  garnishee  for  the  value  thereof  in  money.  The  gar- 
nishee may  at  any  time  before  judgment  discharge  himself  by  delivering, 
paying,  or  transferring  the  property  to  the  sheriff.  [L.  1862;  D.  Cd.  §  167; 
H.  C.  §  169.] 

1888.    Ebcecution  Against  Garnishee. 

Executions  may  issue  upon  judgments  against  a  garnishee  as  upon  ordi- 
nary judgments  between  plaintiff  and  defendant,  azid  costs  and  disburse- 
ments shall  be  allowed  and  recovered  in  like  manner.  Witnesses,  including 
the  defendant  and  garnishee  or  officer  thereof,  may  be  required  to  appear  and 
testify  upon  such  proceeding  against  a  garnishee,  as  upon  the  trial  of  an 
issue  of.  fact.     [L.  1862;  D.  Cd.  §  168;  H.  C.  §  170.] 

S  888.    Restraining  Order  Against  Garnishee. 

The  court  or  judge  thereof  in  its  discretion  may,  at  the  time  of  the 
application  of  the  plaintiff  for  the  order  provided  for  in  section  304,  and 
at  any  time  thereafter  before  judgment  against  the  garnishee,  by  order 
restrain  the  garnishee  from  paying,  transferring,  or  in  any  manner  disposing 
of  or  injuring  any  of  the  property  of  the  defendant,  alleged  by  the  plaintiff 
to  be  in  the  garnishee's  possession,  control,  or  owing  by  him  to  the  defendant, 
and  disobedience  to  such  order  may  be  pimished  as  a  contempt.  [L.  1862; 
D.  Cd.  §  169 ;  H.  C.  §  171.] 

S  884.    Provisional  Remedies. 

The  proceedings  provided  for  in  chapters  I,  II,  and  III  of  title  IV 
shall  be  known  as  provisional  remedies.     [L.  1862;  D.  Cd.  §170;  H.  C. 

§  m.] 
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CHAPTER  I. 

OF  ACTIONS  TO  RECOVER  REAL  PROPERTY. 

1 928.   Mode  of  Proceeding,  General  Provisions  Govern. 

The  mode  of  proceeding  in  the  actions  provided  for  in  this  chapter, 
from  the  commencement  to  the  determination  thereof,  and  thereafter  until 
satisfaction  of  the  judgment  be  had,  shall  be  according  to  the  general  pro- 
Tifflons  of  this  code  upon  the  subject  of  actions  at  law,  except  as  herein  or 
otherwise  specially  provided.     [L.  1862;  D.  Cd.  §  312;  H.  C.  §  316.] 

Ism.  Parties  in  Action  to  Recover  Real  Property. 

Any  person  who  has  a  legal  estate  in  real  property,  and  a  present  right 
to  the  possession  thereof,  may  recover  such  possession,  with  damages  for 
withholding  the  same,  by  an  action  at  law.  Such  action  shall  be  commenced 
against  the  person  in  the  actual  possession  of  the  property  at  the  time,  or  if 
the  property  be  not  in  the  actual  possession  of  any  one,  then  against  the 
person  acting  as  the  owner  thereof.     [L.  1862;  D.  Cd.  §  313;  H.  C.  §  316.] 


216  Of  Actions  at  Law  in  Particular  Casks         [Titi-kv. 

ACTION    TO    RECOVER    POSSESSION  to    present   possession    to    maintain    eject - 

OF    REAL    PROPERTY,    GENERALLY.—  ment  against  one  who  enters  for  the  gov- 

This    is    the   action   of   ejectment,    and    is  ernment,  and  that  such  possession  endures 

merely  a  possessory  action:    Goldsmith  v.  at  least  until  legislation  is  had:    Miller  v. 

Smith,  21  Fed.  613;  but  united  with  certain  Blackett.  47  Fed.  647. 

other  actions:     Norton   v.    Elwert,    29    Or.  A  cotenant  can  not  maintain  the  action 

591,  41  Pac.  926.  against  his  cotenant  unless  the  possession 

The  plaintiff,  to  maintain  it,  must  have  a  is   actually  and  wrongfully  withheld   from 

S resent  right  of  possession:    Goldsmith  v.  him    or   his    right   thereto    wholly    denied: 

mith,  supra;  and  a  legal  estate:    PhiUippi  Goldsmith  v.   Smith,  21  Fed.   613;   nor  can 

V.  Thompson,  8  Or.  433;  Johnson  v.  Crook-  cotenants  Join  as  plalntifCs  in  such  an  ac- 

shanks,    21   Or.    340,    28   Pac.    78;    Duffy   v.  tlon:     Minter   v.    Durham,    13    Or.    481,    11 

Mix,  24  Or.  267,  33  Pac.  807.     It  is  the  remedy  Pac.  231. 

for  one  out  of  possession:  O'Hara  v.  Parker,  But   a   tenant   In   common   may   recover 

27  Or.  168,  39  Pac.  1004.     Hence,  an  exec-  the  entire  common  property  as  against  a 

utor  or  administrator  has   no  such  estate  stranger:    Dolph  v.  Barney,  6  Or.  216. 

In  the   land  of  the  testator  as  will  allow  J.  S.  and  A.  S.,  his  wife,  mortgage  the 

him  to  maintain  an  action  under  this  title  land  of  A.  S.    A.  8.  dies;  the  mortgage  is 

to  recover  it:    Humphries  v.  Taylor,  6  Or.  foreclosed  and  the  land   purchased   by  D. 

261.    Nor  can  a  widow  maintain  such  action  A  part  of  the  heirs  demise  to  C.     C.  pays 

to  recover  the  possession  during  the  quar-  D.   the  whole  sum  and  redeems  and  goes 

antine  period:    Aiken  v.  Aiken,  12  Or.  206,  into  possession.    The  grantee  of  J.  S.'s  life 

6   Pac.   682.     It   is   intimated   that   a   pur-  estate    can    not    prevail    in    ejectment    as 

chaser    at    a    sheriff's    sale    on    execution  against  C.'s  possessory  right  accompanying 

could  not  maintain  such  action  until  deed  the  execution  title  acquired  by  D.:    Abra- 

was  Issued:    Aiken  v.  Aiken,  12  Or.  206.  ham  v.  Chenoweth,   9  Or.  348. 

A  widow  entitled  to  dower,  which  has  not  The  perspn  against  whom  the  statute  re- 

been  assigned,   may  maintain  such  action  quires   the  action  to  be  brought  must  be 

if  her   husband's   grantee   refuses   to   give  more  than  a  mere  agent  or  servant,   who 

possession:    McKay  v.  Freeman,  6  Or.  449.  claims  for  himself  no  Interest  in  the  prem- 

The  donee  of  a  land  claim  may  maintain  ises,   or  right  to  the  possession  or  control 

an  action  for  possession  against  one  who  thereof,    but   it   must   be   some   person    in 

shows   no   title   but   possession:     Keith   v.  possession  exercising  acts  of  ownership  and 

Cheeney,  1  Or.  286.  claiming  title  or  right  to  possession  in  him- 

An   original   purchaser   of   mining   lands  self:    Morrison  v.  Holladay,  27  Or.  186,  89 

who  has   complied   with   the  requirements  Pac.  HOC. 

and  has  obtained  a  patent  certificate  from  All    mining    claims,    whether    quarts    or 

the  officers  of  the  government,  has  such  an  placer,  shall  be  real  estate,  and  the  owner 

estate  as  may  be  recovered  by  ejectment:  of  the  possessory  right  thereto  shall  have 

Rader  v.  Allen,  27  Or.  348,  41  Pac.  164.  a  legal  estate  therein  within  the  meaning 

One  who  has  held  possession  of  land  ad-  of   this   section:     S  8979,    post;    Lohman   v. 

versely   for   the   statutory   period   has   the  Helmer,  104  Fed.  182. 

necessary  title  to  maintain  the  action:  Joy  The  wife   is  as   liable   for  the   unlawful 

V.  Stump,  14  Or.  361,  12  Pac.  929.  occupation    of    another's    property    as    the 

Prior  possession  is  sufficient  legal  estate  husband   Is,  and.   If  they  are  both   in  the 

to   enable   a  party   to   maintain   ejectment  possession,  they  may  be  Joined  as  defend - 

against  a  mere  intruder:    Wilson  v.   Fine,  ants  as  if  they  were  unmarried:    Tilton  v. 

3$  Fed.  789;  Mickey  v.  Stratton,  6  Saw.  476;  Barrell.  14  Fed.   609. 

Campbell  v.  Silver  Bow  Basin  Mln.  Co.  49  DEFENSES.— In  defense  of  an  action  of 

Fed.  47;  Oregon  Ry.  &  Nav.  Co.  v.  Hertz-  ejectment  by  a  settler  on  government  lands 

berg.  26  Or.  222.  37  Pac.   1019.  against  a  railway  company  to  recover  the 

The  treaty  for  the  purchase  of  Alaska,  land  whereon  the  company's  road  Is  located, 
after  reserving  certain  lands  in  fee  to  the  It  is  competent  for  the  defendant  to  show 
owners  and  occupants  thereof,  vests  the  that  prior  to  the  plaintiff's  settlement  it 
title  to  all  other  lands  in  the  United  States,  complied  with  the  act  of  congress  of  March 
An  act  of  congress  provides  that  no  per-  3.  1876.  granting  to  railroad  companies  the 
son  In  the  territory  shall  be  disturbed  in  right  of  way  over  public  lands;  and  it  is 
the  possession  of  any  land  In  his  actual  use  sufficient  if,  from  an  inspection  and  Con- 
or occupation,  but  that  the  terms  under  struction  of  the  documents  offered  in  evi- 
whlch  he  may  acquire  title  shall  be  re-  dence.  it  appears  that  such  compliance  was 
served  for  future  legislation  by  congress,  prior  to  the  settlement,  although  the  exact 
Held,  that  use  and  occupation  must  be  date  does  not  appear:  Frlzselle  v.  Oregon 
deemed  a  sufficient  legal  estate  and  right  Ry.  &  Nav.  Co.  22  Or.  463,  30  Pac.  813. 

§  8S7.    Landlord  Substituted  as  Party  in  Place  of  Tenant. 

A  defendant  who  is  in  actual  possession  may,  for  answer,  plead  that  he 
is  in  possession  only  as  tenant  of  another,  naming  him  and  his  place  of  resi- 
dence, and  thereupon  the  landlord,  if  he  apply  therefor,  shall  be  made  defend- 
ant in  place  of  the  tenant,  and  the  action  shall  proceed  in  all  respects  as  if 
originally  commenced  against  him.  If  the  landlord  do  not  apply  to  be  made 
defendant  within  the  day,  the  tenant  is  allowed  to  answer;  thereafter  he 
shall  not  be  allowed  to,  but  he  shall  be  made  defendant  if  the  plaintiff  require 
it.  If  the  landlord  be  made  defendant  on  motion  of  the  plaintiff,  he  shall 
be  required  to  appear  and  answer  within  ten  days  from  notice  of  the  pendency 
of  the  action  and  the  order  making  him  defendant,  or  such  further  notice 
as  the  court  or  judge  thereof  may  prescribe.  [L.  1862;  D.  Cd.  §314; 
H.  C.  §  317.] 
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LjiNDLORD  AND  TENANT. — ^A  landlord  owner  of  the  premises,  or  to  ask  that  he 
has  no  right  to  apply  to  be  made  a  defend-  bo  substituted  as  defendant.  Having  de- 
ant  in  an  action  of  ejectment  in  place  of  cllned  the  controversy,  he  should  be  silent 
the  tenant  until  the  latter  flies  his  answer  as  to  the  merit  or  management  of  it.  The 
stating  that  he  Is  in  possession  only  as  the  landlord  may  thereupon  apply  to  be  made 
tenant  of  another,  naming  him  and  his  defendant  in  the  case,  and  if  he  does  not 
place  of  residence:  Fitch  v.  Cornell,  1  Saw.  do  so  he  may  be  made  a  defendant  on  mo- 
156;  but  the  tenant  has  no  right,  or  is  not  tion  of  the  plaintiff:  McDonald  v.  Cooper, 
authorized,   to  say  that  such  other  is   the  32  Fed.  746. 

i  38$.    Complaint,  What  Must  be  Set  Forth  Therein. 

The  plaintiff  in  his  complaint  shall  set  forth  the  nature  of  his  estate 
in  the  property,  whether  it  be  in  fee,  for  life,  or  for  a  term  of  years,  and 
for  whose  life,  or  the  duration  of  such  term,  and  that  he  is  entitled  to  the 
possession  thereof,  and  that  the  defendant  wrongfully  withholds  the  same 
from  him  to  his  damage,  such  sum  as  may  be  therein  claimed.  The  property 
shall  be  described  with  such  certainty  as  to  enable  the  possession  thereof  to 
be  delivered  if  a  recovery  be  had.     [L.  1862;  D.  Cd,  §  315;  H.  C.  §  318.] 

COMPLAINT     IN   EJECTMENT.—  It   is  sufficient  as  to  its  allegation  of  title  which 

onJy  necessary  for  the  plaintiff  in  an  action  allegres   that  the  plaintiff  and  his  grrantor 

to  recover  possession   of  real   property  to  for  more  than  nine  years  were  the  owners 

set  forth  in  nis  complaint  the  nature  of  his  by  right  of  prior  occupancy  and  actual  pos- 

estate  In  the  property,  whether  in  fee.  for  session  of  the  land  in  dispute:    Malony  v. 

life,  or  a  term  of  years;  If  for  life,  for  whose  Agsit,  175  U.  S.  289. 

life;  If  for  a  term  of  years,  the  duration  It  is  not  necessary,  however,  for  plaintiff 

thereof;  and  to  allege  that  he  is  entitled  to  to  set  out  his  muniments  of  title:    Pease 

the  possession  of  the  property,  and  that  the  v.  Hannah.  3  Or.  301. 

defendant   wrongfully  withholds   the   same  A  widow  entitled  to  dower  which  has  not 

from  him  to  his  damage  in  the  sum  claimed  been    assigned    to    her    may    maintain   an 

by  him.     It   is   necessary   to  describe   the  action  at  law  against  the  grantee   of  her 

property  with  sufficient  certainty  to  enable  husband  who  denies  her  right  to  recover  the 

the  possession   thereof   to   be   delivered   in  same.     In  such  action  It  is  not  necessary 

case  a  recovery  be  had:    Mitchell  v.  Camp-  that  the  complaint,  in  addition  to  the  alle- 

bell  19  Or.  201,  24  Pac.  455.    It  is  necessary  gatlon  that  the  defendant  wrongfully  with- 

that  the  plaintiff  allege  that  he  is  entitled  holds  the  possession,  should  allege  that  the 

to  the    possession    of    the   property.      This  defendant  denies  plaintiff's  right.   This  may 

section  peremptorily  makes  such  allegation  be  shown  in  evidence:    McKay  v.  Freeman, 

material  to  the  plaintiff's  cause  of  action:  6  Or.   449. 

Bingham  v.  Kern.  18  Or.  201.  23  Pac.  182;  A  complaint  to  recover  possession  of  a 

Richards  v.  Crews.  16  Or.  68,  18  Pac.  925.  tract  lying  between  the  supposed  meander 

If  such  allegation  is  omitted,  it  would  be  line    of    a    lake    and    the    waters    thereof, 

regarded  as  an  action  brought  under  the  showing  that  such  tract  is  sufficient  in  area 

forcible  entry  and  detainer  act:    Thompson  for  the  extension  of  the  government  sur- 

v.  Wolf.  6  Or.  308.  veys    over    it.    but    not    alleging    that    the 

An   allegation    that   the  plaintiff   is    the  plaintiff  is  the  owner  and  entitled  to  the 

owner  of  the  land  sought  to  be  recovered  possession  thereof,  except  as  owner  of  the 

sufficiently  describes   the  nature  of  plain-  upland   abutting   thereon,    fails   sufficiently 

tifTs  estate  to  give  the  court  Jurisdiction,  to   set   forth    the   nature   of   the   plaintiff's 

and  to  sustain  the  action,   in  the  absence  estate  in  the  land  sued  for:    Little  v.  Pher- 

of  a   demurrer   or   other   attack   upon   the  son.  35  Or.  61,  56  Pac.  807. 

complaint  before  an  answer  on  the  merits:  Where  both  parties  derive  title  from  the 

Johnson    v.    Crookshanks,    21    Or.    340,    28  same  persons,  neither  is  at  liberty  to  deny 

Pac.  78.  that  such  person  had  title:   Dolph  v.  Barney, 

Where  the  only  title  held  is  one  depending  6  Or.  191. 
upon  the  prior  possession,  the  complaint  Is 

1329.    Defendant's  Estate  or  Right  Must  be  Pleaded,  and  With  What  Cer- 
tainty. 

The  defendant  shall  not  be  allowed  to  give  in  evidence  any  estate  in 
himself^  or  another  in  the  property,  or  any  license  or  right  to  the  possession 
thereof,  unless  the  same  be  pleaded  in  his  answer.  If  so  pleaded,  the  nature 
and  duration  of  such  estate,  or  license  or  right  to  the  possession,  shall  be  set 
forth  with  the  certainty  and  particularity  required  in  a  complaint.  If  the 
defendant  does  not  defend  for  the  whole  of  the  property,  he  shall  specify 
for  what  particular  part  he  does  defend.  In  an  action  against  a  tenant  the 
judgment  shall  be  conclusive  against  a  landlord,  who  has  been  made  defend- 
ant in  place  of  the  tenant,  to  the  same  extent  as  if  the  action  had  been  orig- 
inallj  commenced  against  him.     [L.  1862;  D.  Cd.  §  316;  H.  C.  §  319.] 
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ANSWER  OF  DEFEND ANT.'The  de-  after  verdict,  to  an  answer  which  pleads  the 
fendant  must  deny  the  allegations  of  the  evidence  of  the  ultimate  fact,  instead  of  the 
complaint  which  he  desires  to  controvert,  ultimate  fact  as  to  title,  such  answer  will 
and  If  he  claims  that  the  property  belongs  be  held  sufllcient.  If  the  objection  is  z^aised 
to  him  or  another,  or  claims  any  license  in  the  supreme  court  for  the  first  time: 
or  right  to  the,  possession  thereof,  he  must  Hemenway  v.  Francis,  20  Or.  466,  26  Pac. 
set  forth  the  nature  and  duration  of  such  301.  Under  such  circumstances,  a  specitlca- 
estate,  or  license,  or  right,  with  the  cer-  tion  in  defendant's  answer  of  the  part  for 
talnty  and  particularity  required  in  the  which  he  defends,  which  describes  It  as 
complaint.  This  is  all  that  is  required  to  "about  120  acres  of  said  land — ^the  farming 
be  alleged  in  the  answer:  Mitchell  v.  Camp-  land  on  the  north  side  of  the  county  road — 
bell,  19  Or.  202,  24  Pac.  456.  If  such  estate  with  the  buildings  thereon,"  while  it  would 
or  right  is  not  pleaded,  only  such  matter  be  held  insufficient  on  proper  objection  be- 
as  controverts  the  plaintiff's  allegations  can  fore  trial,  it  will  be  presumed  that  proper 
be  given  in  evidence  under  a  general  denial:  evidence  was  introduced  to  identify  it  when 
Phillippi  v.  Thompson,  8  Or.  428.  No  estate  objection  is  made  in  the  supreme  court  for 
or    right    in    himself    or    another    may    be  the  first  time:    Hemenway  v.   Francis,   20 

E roved:    Oregon  Ry.  &  Nav.  Co.  v.  Herts-  Or.  468.  26  Pac.  301. 

erg,  26  Or.  223,  37  Pac.  1019;  Hall  v.  Aus-  Where  both  parties  claim  legal  title,  the 

tin,   1  Deady,   104;   Thomburn  v.   Doscher,  defendant  may  assail  the  plalntifTs  title  on 

32  Fed.  811;  Stark  v.   Starr,  1  Saw.   17.  the  ground  either  of  notice  or  want  of  con- 

The  particularity  required  In  setting  forth  sideration,  but  In  such  case  he  must  allege 

the  nature  of  the  estate  or  right  is  com-  and  prove  the  facts  invalidating  such  title: 

plied  with  if  the  defendant  allege  that  the  Mclntyre  v.  Kamm.  12  Or.  263.  7  Pac.  27. 

party    is    the    sole    or   part   owner    in   fee  A  plea  stating  that  the  defendant  Is  in 

simple,   or  upon   condition,   or  for  life,   or  possession    as    assignee    of    an    unsatisfied 

for  years,  as  the  case  may  be;  or.  In  case  mortgage,  but  which  does  not  allege  that  he 

of  some  special  license  or  right,  if  he  state  entered  with  the  assent  of  the  mortgagor, 

succinctly  the  license  or  right  to  the  pos-  is  frivolous:    Witherell  v.  Wlberg,   4  Saw. 

session  as  claimed  with  the  necessary  facts  234. 

constituting    it:     Witherell    v.    Wlberg.    4  An  equitable   title   is   no  defense   to  an 

Saw.  234.     A  detailed  statement  of  matters  action  for  possession  by  the  holder  of  the 

which  might  be  evidence  in  support  of  title  legal  title:    Stark  v.  Starr.  1  Saw.  16;  Hall 

in  the  defendant  is  not  a  proper  or  suffi-  v.  Austin,  1  Deady.  104;  and  matters  oon- 

cient  plea  of  such  title,  and  will  be  stricken  stituting    an    equitable    estoppel    are    not 

out  on  motion  as  redundant:    Hall  v.  Aus-  available  as  a  defense:    Newby  v.  Rowland, 

tin.  1  Deady.  106;  Fitch  v.  Cornell.  1  Saw.  11  Or.   138,   1  Pac.   708. 

168;  Wythe  v.  Myers,  3  Saw.  698;  Moore  v.  Cotenants  can  not  Join  as  plaintiffs  In  an 

Frazier,    16   Or.    638,    16   Pac.    869.      If   the  action  of  ejectment;  but  a  defendant  waives 

defendant   make  a  sufficient  allegation   of  the  objection  by  answering  over:   Minter  v. 

ownership  in  himself,  but  couples  such  alle-  Durham.  13  Or.  481.  11  Pac.  231. 

gation  with  a  statement  of  the  grounds  of  The    defendant    may    plead    that    he    is 

his  title,  from  which  it  does  not  appear  that  owner  in  fee  of  the  premises,  and  also  that 

he   is  such  owner,   the  whole   matter  will  the  ownership  is  in  some  person  other  than 

be  stricken  out  on  motion:   Wythe  v.  Myers»  himself    or   the   plaintiff:     Moore    v.    Wll- 

3  Saw.  697.  lamette  Transp.  Co.   7  Or.   366. 

If  no  objection,  however,  is  taken  until 

§830.    Verdict,  What  it  Shall  Find. 

The  jury  by  their  verdict  shall  find  as  follows: — 

1.  If  the  verdict  be  for  the  plaintiff,  that  he  is  entitled  to  the  possession 
of  the  property  described  in  the  complaint,  or  some  part  thereof,  or  some 
undivided  share  or  interest  in  either,  and  the  nature  and  duration  of  his 
estate  in  such  property,  part  thereof,  or  undivided  share  or  interest  in  either, 
as  the  case  may  be; 

2.  If  the  verdict  be  for  the  defendant,  that  the  plaintiff  is  not  entitled 
to  the  possession  of  the  property  described  in  the  complaint,  or  to  such  part 
thereof  as  the  defendant  defends  for,  and  the  estate  in  such  property  or 
part  thereof,  or  license  or  right  to  the  possession  of  either,  established  on  the 
trial  by  the  defendant,  if  any ;  in  effect  as  the  same  is  required  to  be  pleaded. 
[L.  1862;  D.  Cd.  §  317;  H.  C.  §  320.] 

The  plaintiff  can  only  have  Judgment  for  is  entitled  to  the  possession  does  not  estop 

the    possession    wrongfully    withheld    from  the  plaintiff  from  bringrlng  another  action, 

him,  with  damagres  for  such  detention  and  since  the  Judgment  does  not  define  the  es- 

costs;    and    the    defendant    can    only    have  tate,  whether  the  minors  are  simply  to  have 

Judgment  for  costs:    Goldsmith  v.  Smith,  21  the  use  of  the  property  until  they  become 

Fed.   613.  of  age  or  a  fee  simple:    Fitch  v.   CorneU. 

A   verdict   and   Judgment   that   guaraian  1  Saw.   174. 

§331.    Damages  Recoverable  —  Improvements  Allowed  as  a  Set-off. 

The  plaintiff  shall  only  be  entitled  to  recover  damages  for  withholding 
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the  property  for  tbe  tenn  of  mx  jeaxa  next  preceding  the  commencement 
of  the  action,  and  for  any  period  &at  may  dspm  from  sndi  commencement 
to  the  time  of  giving  a  verdict  therein,  exclusive  of  the  nae  of  pBrmanfliii; 
improvements  made  by  the  defendant.  When  permanent  improvementB 
have  been  made  upon  the  property  by  the  defendant,  or  those  under  whom 
he  claims,  holding  nnder  color  of  title  adversely  to  the  claim  of  plaintiff, 
in  good  faith,  the  value  thereof  at  the  time  of  trial  shall  be  allowed  as  a 
set-off  against  such  damages.     [L.  1862 ;  D.  Gd.  §  318 ;  H.  G.  §  321.] 

RECOVERY   OF  DAMAGES;    SET-OFF  charge  upon  the  estate  which  the  absolute 

OF  IMPROVE4MENTS,  ETC. — ^The  right  to  owner  Is  bound  to  discharge  before  he  can 

damages  for  withholding  the  possession  of  be   restored   to   his   original   rights   in   the 

real  proper^  grlven  by  the  code  is  equlva-  estate:    Hatcher  v.  Brlggs,  6  Or.  81.     The 

lent  to   the  action   of  trespass  for  mesne  Improvements  for  which  recovery  may  be 

profits  given  by  the  common  law,  and  in-  had  must  not  only  be  permanent,  but  they 

eludes  all  damages  to  which  the  owner  is  must  add  to  the  future  value  of  the  prop- 

entitled  on  account  of  the  wrongful  occu-  erty  for  the  ordinary  purposes  for  which 

pation  of  the  premises,  as  well  for  waste  It  Is  or  may  be  used:    Stark  v.   Starr,   1 

committed  or  suffered  by  the  occupant,  as  Saw.  15. 

for  the  value  of  the  use  and  occupation;  A  person  in  possession  under  color  of 
such  right  Is  a  distinct  cause  of  action,  and,  title,  who  makes  permanent  Improvements 
if  joined  with  a  claim  for  possession,  should  upon  the  property,  is  presumed  to  be  acting 
be  separately  stated:  Wythe  v.  Myers,  S  in  good  faith  imtil  the  contrary  appears: 
Saw.  696.  Where  one  recovers  In  an  action  Stark  v.  Starr.  1  Saw.  15.  A  permanent 
of  ejectment  the  possession  of  real  prop-  Improvement  is  something  done  or  put  upon 
erty,  and  in  the  same  action  recovers  a  the  land  by  the  occupant  which  he  can  not 
Judgment  for  mesne  profits  for  the  with-  remove,  either  because  it  has  become  phys- 
holding  of  the  land,  and  afterwards  the  ically  impossible  to  separate  it  from  the 
defendant  In  the  action  of  ejectment  brings  land,  or  in  contemplation  of  law  it  has 
suit  in  equl^  against  tho  plaintiff,  in  which  been  annexed  to  the  soil  and  become  a  part 
It  is  determined  and  decreed  that  such  de-  of  the  freehold:  Stark  v.  Starr,  supra.  A 
fendant  was  the  owner  in  equity  of  the  counterclaim  for  permanent  Improvements 
land  at  and  before  the  commencement  of  should  not  be  pleaded  to  the  whole  com- 
tne  action  of  ejectment,  and  that  the  plain-  plaint,  but  only  to  so  much  thereof  as  to 
tiff  in  such  action  was  fielding  the  legal  which  it  is  an  answer  or  defense;  and  it 
title  as  trustee  of  such  defendant,  such  should  allege  the  present  value  of  said  Im- 
defendant  may  recover  of  such  plaintiff  the  provements,  and  that  they  better  the  con- 
amount  of  the  Judgment  for  the  mesne  dltlon  of  the  property  for  the  ordinary  pur- 
profits,  and  costs  and  disbursements  recov-  poses  for  which  it  is  used:  Wythe  v.  Myers, 
ered  of  him  In  the  ejectment  action:  Stark  3  Saw.  695;  Fitch  v.  Cornell,  1  Saw.  158; 
V.  Starr,  7  Or.  600.  Neff  v.  Pennoyer,  8  Saw.  496.     Taxes  paid 

When  a  purchaser,  for  a  valuable  oonsld-  under  such  conditions  are  a  proper  subject 

eration.  without  notice  of  any  Infirmity  of  of  counterclaim:    Neff  v.  Pennoyer,  supra, 

his  title,  has,  by  his  Improvements,  added  Where  the  plaintiff  claims  no  damages,  no 

to  the  permanent  value  of  the  estate,  he  counterclaim  for  improvements  may  be  set 

Is  entitled  to  full  remuneration  for  such  up  in  an  action  at  law:    Hlcklln  v.  Marco, 

added  valfie,  and  the  same  is  a  lien  and  46  Fed.  425. 


§  ass.    Eacpiration  of  Plaintiff's  Right  Pending  Action;  Verdict  ShaU  State  Fact. 

If  the  right  of  the  plaintiff  to  the  possession  of  the  property  expire  after 
the  commencement  of  the  action^  and  before  the  trial,  the  verdict  shall  be 
given  according  to  the  fact,  and  judgment  shall  be  given  only  for  the  damages. 
[L.  1862;  D.  Cd.  §  319;  H.  C.  §  322.] 

f  ass.    Order  to  Make  Survey. 

The  court  or  judge  thereof,  on  motion,  and  after  notice  to  the  adverse 
party,  may,  for  cause  shown,  grant  an  order  allowing  the  party  applying 
therefor  to  enter  upon  the  property  in  controversy,  and  make  survey  and 
admeasurement  thereof,  for  the  purposes  of  the  action.  [L.  1862 ;  D.  Cd. 
§  320 ;  H.  C.  §  323.] 

i  SM.    Order  Must  Describe  Property — ^Proceedings  Thereunder. 

The  order  shall  describe  the  property,  and  a  copy  thereof  shall  be  served 
upon  the  defendant,  and  thereupon  the  party  may  enter  upon  the  property. 
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and  make  such  survey  and  admeasurement;  but  if  any  unnecessary  injury  be 
done  to  the  premises,  he  shall  be  liable  therefor.  [L.  1862 ;  D.  Cd.  §  321 ; 
H.  C.  §  324.] 

§  335.    Action  not  Prejudiced  by  Alienation  of  Person  in  Possession. 

An  action  for  the  recovery  of  the  possession  of  real  property  against  a 
person  in  possession  can  not  be  prejudiced  by  any  alienation  made  by  such 
person,  either  before  or  after  the  commencement  of  the  action;  but  if  such 
alienation  be  made  after  the  commencement  of  the  action,  and  the  defendant 
do  not  satisfy  the  judgment  recovered  for  damages,  for  withholding  the 
possession,  such  damages  may  be  recovered  by  action  against  the  purchaser. 
[L.  1862-  D.  Cd.  §  322;  H.  C.  §  325.] 

f  336.    Mortgage  not  a  Conveyance. 

A  mortgage  of  real  property  shall  not  be  deemed  a  conveyance  so  as  to 
enable  the  owner  of  the  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  and  sale  according  to  law.  [L.  1862 ;  D.  Cd.  §  323 ; 
H.  C.  §  326.] 

MORTGAGOR    AND    MORTGAGEE.—  a   debt,   and   that  the  mortgagee   acqutree 

While    a    mortgagree    Is    not    permitted    to  thereby  no  right  to  or  interest  in  the  mort- 

maintaln  a  possessory  action  to  recover  the  gagea  premises:   Gest  v.  Packwood.  34  Fed. 

mortgaged   premises   by  reason   of  default  376;  Anderson  v.  Baxter,  4  Or.  110;  Semple 

of  the  mortgagor,  if  he  can  make  a  peace-  v.    Bank  of  British  Columbia,   5   Saw.   88; 

able  entry  after  condition  broken,  such  pos-  Savings  Society  v.  Multnomah  County,  169 

session  is  a  good  defense  to  an  action  of  U.  S.  426;  Dekum  v.  Multnomah  County,  88 

ejectment    brought   by    the    mortgagor,    so  Or.  256,  63  Pac.  496;  Marx  v.  La  Rocque,  27 

long  as  the  mortgage  debt  remains  unpaid:  Or.   47,   39  Pac.   401.     Such  mortgagee  has 

Cooke  V.   Cooper,   18  Or.   148,   22   Pac.   946,  no   right   to   rents   and   profits   untU   fore- 

17  Am.  St.  Rep.  709;  Roberts  v.  Sutherland,  closure,   and   a  stipulation   in  a   mortgage 

4  Or.  219.  for  the  appointment  of  a  receiver  of  rents 

An  answer,  however,  which  fails  to  allege  and  profits  on  condition  broken  is  contrary 

that  such  entry  was  with  the  assent  of  the  to  public  policy  as  here  declared:     Couper 

mortgagor  is  insufficient:    Witherell  v.  Wi-  v.  Shirley,  76  Fed.  170;  Thompson  v.  Shlr- 

berg,  4  Saw.  234.  ley,  69  Fed.  484;  Teal  v.  Walker,  111  U.  S. 

On   the   authority   of   this   section    it    Is  261. 
held  that  a  mortgage  Is  mere  security  for 

§  337.    Action  for  Dower  by  Cotenant;  Denial  by  Plaintiff  Must  be  Shown. 

In  an  action  for  the  recovery  of  dower  before  admeasurement,  or  by  a 
tenant  in  common  of  real  property  against  a  cotenant,  the  plaintiff  shall 
show  in  addition  to  the  evidence  of  his  right  of  possession,  that  the  defendant 
either  denied  the  plaintiff^s  right,  or  did  some  act  amounting  to  such  denial 
[L.  1862;  D.  Cd.  §324;  H.  C.  §327.] 

ACTION    BY    COTENANT.— A    cotenant  Goldsmith    v.    Smith,    21    Fed.    612;    but  a 

can   not   maintain   this   action  against  his  denial  in  the  answer  of  plaintlfTs  title  and 

cotenant  unless  the  possession  is  actually  right  of  entry,  in  an  action  by  one  cotenant 

and  wrongfully  withheld  from  him,   or  his  against  another,  is  equivalent  to  an  ouster: 

right  thereto  wholly  denied.     Where  a  co-  Grant  v.  Paddock,  SO  Or.  315,  47  Paq.  712. 

tenant  is  in  possession,  and  another  coten-  This  section  recognizes  the  widow's  right 

ant    claims    an    estate    or    interest    in    the  to   recover   her   dower   right   by   action  of 

premises  held  In  common  adverse  to  him,  ejectment  before  such   dower  is  assigned: 

'his  remedy  is  by  suit  In  equity  for  the  pur-  McKay  v.  Freeman,  6  Or.  449. 
pose   of   determining   such   adverse   claim: 

§  338.    Action  for  Possession  for  Nonpayment  of  Rent — Pajrment  Before  Judg- 
ment. 

When  in  case  of  a  lease  of  real  property,  and  the  failure  of  tenant  to 
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pay  rent,  the  landlord  has  a  subsisting  right  to  re-enter  for  such  failure, 
he  may  bring  an  action  to  recover  the  possession  of  such  property,  and  such 
action  is  equivalent  to  a  demand  of  the  rent,  and  a  re-entry  upon  the  prop- 
erty; but  if  at  any  time  before  judgment  in  such  action,  the  lessee  or  the 
successor  in  interest,  as  to  the  whole  or  a  part  of  the  property,  pay  to  the 
plaintiff,  or  bring  into  court  the  amount  of  rent  then  in  arrear,  with  interest, 
and  the  costs  of  the  action,  and  perform  the  other  covenants  or  agreements 
on  the  part  of  the  lessee,  he  shall  be  entitled  to  continue  in  the  possession 
according  to  the  terms  of  the  lease.     [L.  1862;  D.  Cd.  §  325;  H.  C.  §  328.] 

i  388.    Conclusiveness  of  Judgment  —  New  Trial,  When. 

In  an  action  to  recover  the  possession  of  real  property,  the  judgment 
therein  shall  be  conclusive  as  to  the  estate  in  such  property  and  the  right 
to  the  possession  thereof,  so  far  as  the  same  is  thereby  determined,  upon  the 
party  against  whom  the  same  is  given,  and  against  all  persons  claiming 
from,  through,  or  under  such  party,  after  the  commencement  of  such  action, 
except  as  in  this  section  provided.  When  service  of  the  summons  is  made 
by  publication  and  judgment  is  given  for  want  of  answer  at  any  time  within 
two  years  from  the  entry  thereof,  the  defendant  or  his  successor  in  interest, 
as  to  the  whole  or  any  part  of  the  property,  shall,  upon  application  to  the 
court  or  judge  thereof,  be  entitled  to  an  order  vacating  the  judgment  and 
granting  him  a  new  trial  upon  the  payment  of  the  costs  of  the  action. 
[L.  1862;  D.  Cd.  §  326;  H.  C.  §  329.] 

conclusiveness  of  judgment.— a  possession  with  his  cotenant.  Is  not  affected 

Judgment  in  ejectment  is  conclusive  as  to  by  the  Judgment  in  an  action  of  ejectment 

the  legal  title  and   right  of  possession  as  against  the  latter,  to  which  he  was  not  a 

between  the  parties,  and  can  not  be  collat-  party  and  of  which  he  knew  nothing:    Mil- 

erally  impeached:   Hill  v.  Cooper.  8  Or.  254.  ler  v.  Blackett.  47  Fed.  547. 

Such     judgment     conclusively     determines.  Where,  pending  an  appeal  from  a  decree 

from  and  after  the  date  of  its  rendition,  the  in  plaintiff's  favor  in  a  suit  to  quiet  title, 

estate   of  the  defeated  party  in  the  prop-  plaintiff  obtained  a  final  judgment  against 

erty.    and    his    right    to    possession.       The  defendants   in  an  action  for  possession,   it 

estoppel   thus   created  does   not  date  from  terminated    the   controversy,    as   the   judg- 

the  commencement  of  the  action,  but  from  ment  is  conclusive  as  to  the  estate  in  the 

the  rendition  of  the  judgment:    Barrell  v.  property,  and  the  appeal  will  be  dismissed 

Title  Guarantee  Co.  27  Or.  84,  39  Pac.  992.  as  if  the  suit  had  been  abated:    Moores  v. 

A   tenant   in  common,   who  la  in  actual  Moores,  36  Or.  261,  59  Pac.  327. 

1 840.    Possession  Not  Affected  by  Order  for  New  TriaL 

If  the  plaintiff  has  taken  possession  of  the  property  before  the  judg- 
ment is  set  aside  and  a  new  trial  granted,  as  provided  in  section  339,  such 
possession  shall  not  be  thereby  affected  in  any  way,  and  if  judgment  be 
given  for  the  defendant  in  the  new  trial,  he  shall  be  entitled  to  restitution 
by  execution  in  the  same  manner  as  if  he  were  plaintiff.  [L.  1862;  D.  Cd. 
§327;  H.  C.  §330.] 

f  841.    Dower  Must  be  Admeasured  Before  Execution  for  Possession. 

In  an  action  to  recover  the  possession  of  real  property  by  a  tenant  in 
dower,  or  his  successor  in  interest,  if  such  estate  in  dower  has  not  been 
admeasured  before  the  commencement  of  the  action,  the  plaintiff  shall  not 
have  execution  to  deliver  the  possession  thereof  until  the  same  be  admeasured, 
as  follows : — 
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1.  At  any  time  after  the  entry  of  judgment  in  favor  of  the  plaintiff, 
he  may,  upon  notice  to  the  adverse  party,  move  the  court  for  the  appointment 
of  referees  to  admeasure  the  dower  out  of  the  real  property,  of  which  the 
possession  is  recovered  by  the  action.  The  court  shall  allow  such  motion, 
unless  it  appear  probable  on  the  hearing  that  a  partition  of  such  property 
can  not  be  made  without  prejudice  to  the  interests  of  the  other  owners. 
In  the  latter  case  the  court  shall  disallow  the  motion,  and  thereafter  the 
plaintiff  shall  only  proceed  for  partition  or  sale  of  such  real  property  as 
provided  in  chapter  VI  of  title  VI ; 

2.  If  the  ^ourt  allow  the  motion,  thereafter  the  proceedings  shall  be 
conducted  as  provided  in  such  chapter.  At  any  time  after  the  confirmation 
of  the  report  of  the  referees,  the  plaintiff  may  have  execution  for  the  delivery 
of  the  possession  of  the  property  according  to  the  admeasurement  thereof, 
and  for  the  damages  recovered,  if  any,  for  withholding  the  same,  if  such 
damages  remain  unsatisfied; 

3.  If  the  motion  for  admeasurement  be  made  at  the  term  at  which 
judgment  was  given,  the  notice  thereof  shall  be  served  on  the  adverse  jMirty 
at  such  time  as  the  court  by  general  rule  or  special  order  may  prescribe. 
[L.  1862;  D.  Cd.  §328;  H.  C.  §331.]  . 

Where  a  widow's  dower  is  to  be  admeasured  before  sale  on  execution,  notice  Is  to  be 
given  to  the  adverse  party:    Baer  v.   Ballingall.  37  Or.  426.  61  Pac  862. 

fi  848.    Estate  of  Donee  Under  Donation  Law  —  Presumption  in  Favor  of  Elder 
Certificate. 

In  an  action  at  law  for  the  recovery  of  the  possession  of  real  property, 
if  either  party  claim  the  property  as  donee'  of  the  United  States  under  the 
act  of  congress  approved  September  27,  1860,  commonly  called  the  donation 
law,  or  the  acts  amendatory  thereof,  such  party  from  the  date  of  his  settle- 
ment thereon,  as  provided  in  said  acts,  shall  be  deemed  to  have  a  legal  estate 
in  fee  in  such  property,  to  continue  upon  condition  that  he  perform  the 
conditions  required  by  such  acts,  which  estate  is  unconditional  and  inde- 
feasible after  the  performance  of  such  conditions.  In  such  action,  if  both 
plaintiff  and  defendant  claim  title  to  the  same  real  property  by  virtue  of 
settlement  under  such  acts,  such  settlement  and  the  performance  of  the  sub- 
sequent conditions  shall  be  conclusively  presumed  in  favor  of  the  party 
having  or  claiming  under  the  elder  patent  certificate  or  patent,  as  the  case 
may  be,  unless  it  appear  upon  the  face  of  such  certificate  or  patent  that  the 
same  is  absolutely  void.     [L.  1862 ;  D.  Cd.  §  329 ;  H.  C.  §  332.] 

A  donation  claimant,  upon  complying^  struction  of  the  donation  law  therein  re- 
wlth  the  donation  act,  although  certificate  f erred  to:  McKay  v.  Freeman,  6  Or.  466. 
or  patent  has  not  Issued,  has  such  an  estate  This  construction  was  adopted  In  Chap- 
as  that  dower  will  attach:  McKay  v.  Free-  man  v.  School  District  No.  1,  1  Deady  118; 
man,  6  Or.  456.  Lamb  v.  Davenport,  1  Saw.  632;  Adams  v. 

This  section  contains  the  legislative  con-  Burke,  3  Saw.  416. 
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CHAPTEE   II. 

OF  ACTIONS  FOR  NUISANCE,  WASTE,  AND  TRESPASS  ON  REAL 

PROPERTY. 


S  343.    Nuisance— Damages  for  and  Abatement  Of. 

Any  person  whose  property  is  affected  by  a  private  nuisance,  or  whose 
personal  enjoyment  thereof  is  in  like  manner  thereby  affected,  may  maintain 
an  action  at  law  for  damages  therefor.  If  judgment  be  given  for  the 
plaintiff  in  such  action,  he  may,  in  addition  to  the  execution  to  enforce  the 
same,  on  motion,  have  an  order  allowing  a  warrant  to  issue  to  the  sheriff 
to  abate  such  nuisance.  Such  motion  must  be  made  at  the  term  at  which 
judgment  is  given,  and  shall  be  allowed  of  course,  unless  it  appear  on  the 
hearing  that  the  nuisance  has  ceased,  or  that  such  remedy  is  inadequate  to 
abate  or  prevent  the  continuance  of  the  nuisance,  in  which  latter  case  the 
plaintiff  inay  proceed  in  equity  to  have  the  defendant  enjoined.  [L.  1862; 
D.  Cd.  §330;H.  C.  §333.] 


JOnSANCES.— The  complaint  in  an  ac- 
tion for  damages  for  nuisance  must  allege 
facts  showing  that  the  complainant  has 
suiTered  some  special  or  extraordinary  dam- 
age beyond  what  has  been  occasioned  to  the 
public  generally,  or  it  will  be  held  insuffi- 
cient generally:  Roseburg  v.  Abraham,  8 
Or.  509. 

A  person  can  not  abate  a  nuisance  unless 
he  wUl  suffer  some  damage, — even  though 
nominal  only, — ^from  its  continuance:  Tur- 
ner V.  Locy,  37  Or.  158.  61  Pac.  342. 

The  remedy  furnished  by  this  section  is 
not  exclusive.  Where  it  is  shown  that  this 
remedy  is  inadequate,  equity  has  concur- 
rent jurisdiction:  Flelschner  v.  Citizens' 
Invest.  Co.  25  Or.  129.  36  Pac.  174;  Blagen 
V.  Smith,  34  Or.  402,  56  Pac.  292;  Kothen- 
berthal  v.  Salem,  13  Or.  604,  11  Pac.  287. 

When,  in  an  action  for  a  nuisance,  a 
plaintlfT  recovers  damages,  he  may  have  a 
warrant  issued  to  have  the  nuisance  abated: 
Marsh  v.  TruUinger,  6  Or.  366;  but  a  ver- 
dict for  plaintiff  can  not  have  such  con- 
clusive effect  as  to  make  the  issuance  of  a 
warrant  for  the  abatement  thereof  a  matter 
of  course.  It  may  appear  to  the  trial  court 
from  its  own  knowledge  of  the  evidence  in 
the  case  that  the  nuisance  has  ceased,  or. 
if  not.  that  the  remedy  by  warrant  is  in- 
adequate: Kothenberthal  v.  Salem,  13  Or. 
€04.  11  Pac.  287.  The  hearing  of  the  motion 
for  such  order  is  for  the  purpose  of  ascer- 
taining whether  the  nuisance  has  ceased, 
and,  if  not.  whether  the  remedy  by  abate- 
ment would  be  adequate;  and,  if  it  appears 
that  the  nuisance  has  not  ceased,  and  the 
remedy  by  warrant  is  adequate,  it  becomes 
the  imperative  duty  of  the  court  to  order 
the  warrant  to  issue:  Ankeny  v.  Fairview 
Milling  Co.   10  Or.  896. 

The  court  has  no  authority  to  direct  the 
defendant  to  abate  the  nuisance  estab- 
lished on  the  trial,  or  prescribe  the  mode 
in  which  it  shall  be  done.  Its  Jurisdiction 
extends,  in  a  proper  case,  to  making  the 
order  allowing  the  warrant  to  issue,  only 
leaving  to  the  officer  the  responsibility  of 
executing  it  properly.  It  is  the  sheriff's 
duty  to  abate  the  nuisance  with  as  little 
Injury  to  the  defendant  as  possible.  For 
ftny  unnecessary  damage  he  would  be  liable 
to  the  injured  party:  Ankeny  v.  Fairview 
Milling  Co.  10  Or.  397. 

If  the  record  does  not  show  on  its  face 


the  particular  nuisance  established  by  the 
verdict,  it  is  competent  for  the  court  in 
which  the  trial  was  had,  in  making  the 
order  allowing  a  warrant  to  issue,  to  iden- 
tify such  nuisance  by  means  of  its  own 
knowledge  of  the  evidence  introduced  on 
the  trial  and  applicable  to  the  issues  made 
in  tne  pleadings:  Ankeny  v.  Fairview  Mill- 
ing Co.  10  Or.  398. 

Affidavits  or  other  documents  properly 
filed  and  considered  by  the  lower  court,  on 
the  hearing  of  the  motion  for  an  order  al- 
lowing a  warrant  to  issue  for  the  abatement 
of  a  private  nuisance,  constitute  part  of  the 
record  of  such  proceedmgs  without  being 
made  so  by  bill  of  exceptions.  There  is  no 
technical  record  or  "Judgment  roll"  in  such 
cases,  the  statute  not  having  prescribed  of 
what  it  shall  consist;  therefore  it  includes 
all  papers  properly  filed  in  the  court  below: 
Ankeny  v.  Fairview  Milling  Co.  10  Or.  390. 

EQUITY. — ^An  inaivldual  may  have  an 
injunction  to  prevent  a  public  nuisance 
when  such  nuisance  will  be  an  extraor- 
dinary injury  to  his  property,  irreparable 
in  damages,  or  irremediable  at  law,  without 
a  multiplicity  of  suits:  Parrish  v  Stevens, 
1  Or.  73. 

A  court  of  equity  ought  not.  however,  to 
Interfere  to  prevent  a  public  nuisance,  or 
to  abate  one  already  existing,  at  the  in- 
stance of  a  private  citizen,  unless  he  shows 
a  special  injury  distinct  from  the  public. 
Justly  apprehended  or  sustained:  Luhrs  v. 
Sturtevant,   10   Or.    170. 

A  court  of  equity  will  restrain  the  con- 
tinuance of  a  nuisance  when  the  complain- 
ant will  sustain  some  irreparable  injury  or 
be  compelled  to  resort  to  a  multiplicity  of 
actions  for  damages,  but  this  general  rule 
is  subject  to  the  limitation  that  the  com- 
plainant must  allege  and  prove  that  he  has 
sustained  some  private  direct  damage  other 
than  that  suffered  by  the  public  at  large: 
Esson  v.  Wattler.  25  Or.  10,  34  Pac.  756; 
Luhrs  V.  Sturtevant.  10  Or.  170;  Blagen  v. 
Smith,  34  Or.  394.  56  Pac.  292. 

To  Justify  a  court  of  equity  in  interfering 
by  injunction  to  abate  a  nuisance,  the  nui- 
sance must  be  an  actual  existing  offense, 
and  not  merely  apprehended:  Esson  v. 
Wattjer,  25  Or.  13,  34  Pac.  756.  In  Blager 
V.  Smith,  however,  it  is  held  that  equity 
will  restrain  an  existing  or  threatened  pub- 
lic nuisance. 
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LANDLORD    AND    TENANT.— A    land-  An  obstruction  In  a  puDlic  road,  where  the 

lord  out  of  possession  Is  not  responsible  for  defendant  falls   to  shoiiv   that  he  has  sus- 

a  nuisance  orl^rlnatin^  after  the  execution  talned  Injury  aside  from  the  public,  will  not 

of  the  lease,  unless  he  Is  In  some  manner  be  abated:    Luhrs  v.  Sturtevant,  10  Or.  170; 

at  fault  for  Its  creation  or  continuance,  but  nor,    unless    the    rl^ht    to    the   use  of   the 

If  he  renews  the  lease  after  the  creation  of  alleged   street   or  hl8:.«way  as  suc^  Is  ad- 

the  nuisance,   he  thereby  becomes  charge-  mltted.  or  has  been  established  at  law.  or 

able  for  Its  continuance:    Flelschner  v.  Cit-  is  clear  and  easy  of  ascertainment:   Walts 

izens'  Invest.  Co.  26  Or.  119,  35  Pac.  174.  v.  Foster,  12  Or.  247,  7  Pac.  24;  nor  will  a 

PARTICULAR  CASES. — A  bawdyhouse  dam  be  enjoined  unless  It  be  shown  that  In 
Is  a  nuisance  which  will  be  abated  at  the  consequence  of  the  existence  of  the  dam 
Instance  of  one  whose  business  property  is  lands  belongrlngr  to  plaintiff  will  be  sub- 
so  situated  as  to  subject  the  occupants  merged  which  would  not  otherwise  be: 
thereof  to  dlserraceful  sights  and  sounds:  E^sson  v.  Wattier,  26  Or.  7.  34  Pac  756; 
Blagen  v.  Smith,  34  Or.  394,  56  Pac.  292.  Turner  v.  Locy,  37  Or.  168,  61  Pac  342. 


S  844.    Warrant  for  Abatement  of  Nusiance— Effect  of  and  Elxpense. 

If  the  order  be  made,  the  clerk  shall  thereafter,  at  any  time  within  six 
months,  when  requested  by  the  plaintiff,  issue  such  warrant  directed  to  the 
sheriff,  requiring  him  forthwith  to  abate  the  nuisance  at  the  expense  of  the 
defendant  and  return  the  warrant  as  soon  thereafter  as  may  be,  with  his 
proceedings  indorsed  thereon.  The  expense  of  abating  the  nuisance  may  be 
levied  by  the  sheriflf  on  the  property  of  the  defendant  and  in  this  respect 
ihe  warrant  is  to  be  deemed  an  execution  against  property.  [L.  1862; 
D.  Cd.  §  331 ;  H.  C.  §  334.] 

§  846.    When  Defendant  May  have  Stay. 

At  any  time  before  the  order  is  made,  or  the  warrant  issues,  the  defendant 
may,  on  motion  to  the  court  or  judge  thereof,  have  an  order  to  stay  the  issue 
of  such  warrant,  for  such  period  as  may  be  necessary,  not  exceeding  six 
months,  and  to  allow  the  defendant  to  abate  the  nuisance  himself,  upon  his 
giving  an  imdertaking  to  the  plaintiff  in  a  sufficient  amount,  with  one  or 
more  sureties,  to  the  satisfaction  of  the  court  or  judge  thereof,  that  he  will 
abate  it  within  the  time  and  in  the  manner  specified  in  such  order.  [L.  1862 ; 
D.  Cd.  §  332 ;  H.  C.  §  335.] 

The  defendant  may  give  a  bond,  as  here  provided,  and  abate  the  nuisance  himself, 
but  this  will  not  always  give  such  an  adequate  remedy  as  will  prevent  the  interven- 
tion of  a  court  of  equity:    Blagen  v.  Smith.  34  Or.  403,  66  Pac.  292. 

§  846.    Justification  of  Sureties  in  Undertaking. 

If  the  plaintiff  is  not  notified  of  the  time  and  place  of  the  application 
for  the  order  provided  for  in  section  345,  the  sureties  therein  provided 
for  shall  justify  as  bail  upon  arrest,  otherwise  such  justification  may  be 
omitted,  unless  the  plaintiff  require  it.  If  such  order  be  made  and  imder- 
taking  given,  and  the  defendant  fails  to  abate  such  nuisance  within  the  time 
specified  in  said  order,  thereafter,  at  any  time  within  six  months,  the  warrant 
for  the  abatement  of  the  nuisance  may  issue  as  if  the  same  had  not  been 
stayed.     [L.  1862;  D.  Cd.  §  333;  H.  C.  §  336.] 


§  847.    Waste— Treble  Damages,  and  Forfeiture  and  eviction  For. 

If  a  guardian,  tenant  in  severalty  or  in  common  for  life  or  for  years, 
of  real  property,  commit  waste  thereon,  any  person  injured  thereby  may 
maintain  an  action  at  law  for  damages  therefor  against  such  guardian  or 
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tenant,  in  which  action  there  may  be  judgment  for  treble  damages,  forfeiture 
of  the  estate  of  the  party  committing  or  permitting  the  waste,  and  of  eviction 
from  the  property;  but  judgment  of  forfeiture  and  eviction  shall  only  be 
given  in  favor  of  the  person  entitled  to  the  reversion,  against  the  tenant  in 
possession,  when  the  injury  to  the  estate  in  reversion  is  determined  in  the 
action  to  be  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or  to 
have  been  done  or  suffered  in  malice.     [L.  1862;  D.  Cd.  §  334;  H.  C.  §  337.] 

a  tenant  in  possession,  under  a  lease  con-  To  constitute  waste,   the   injury  to  real 

taining  a  clause  conferring  upon  him  the  property  must  be  of  a  permanent  character, 

privilege  of  purchasing  the  demised  prem-  some  unauthorized  act  of  the  tenant  which 

ises,  having  failed  to  exercise  his  said  priv-  does  a  lasting  injury,  or  tends  to  destroy  its 

ilege  within  the  time  allowed,  Is  liable  for  identity:     Davenport  v.  Magoon,   13  Or.  8, 

waste   committed    on   the   premises   during  4  Pac.  299,  67  Am.  Rep.  1.     The  cutting  of 

his  possession:    Powell  v.  Dayton,  S.  &  O.  timber,  when  unauthorized,  is  waste:   Sher- 

R.  R.  Co.  16  Or.  33,  16  Pac.  863,  8  Am.  St.  idan  v.  McMuUen,  12  Or.  163,  6  Pac.  497. 
Bep.  251. 

tM8.    Trespass  for  Cutting  Trees — Treble  Damages. 

Whenever  any  person  shall  cut  down,  girdle,  or  otherwise  injure,  or 
carry  off,  any  tree,  timber,  or  shrub  on  the  land  of  another  person,  or  on 
the  street  or  highway  in  front  of  any  person^s  house,  village,  town,  or  city 
lot,  or  cultivated  grounds,  or  on  the  commons  or  public  grounds  of  any 
tillage,  town,  or  city,  or  on  the  street  or  highway  in  front  thereof,  without 
lawful  authority,  in  an  action  by  such  person,  village,  town,  or  city,  against 
the  person  committing  such  trespasses,  or  any  of  them,  if  judgment  be  given 
for  the  plaintiff,  it  shall  be  given  for  treble  the  amount  of  damages  claimed, 
or  assessed  therefor,  as  the  case  may  be.    [L.  1862 ;  D.  Cd.  §  335,  H.  C.  §  338.] 

When  the  plaintiff  seeks  to  recover  treble  The  measure  of  damages  in  a  case   for 

damages  under  this  section  in  an  action,  cutting  and   carrying  away   timber  is   not 

he  should  so   state   in  his  complaint  and  merely  the  value  of  the  wood  or  timber  cut, 

demand  Judgment  therefor,  so  that  the  de-  but  such  damages  as  accrued  to  the  free- 

fendant  may  be  apprised  of  the  claim;  and  hold  by  their  destruction:    Oregon  &  Cal. 

the   facts    stated    must    bring    the    claim  R.  Co.  v.  Jackson,  21  Or.  362,  28  Pac.  74. 

within  the  statute.     Defendant  may  then  It  is  the  actual  damages  suffered  which  are 

defend  by   specially   pleading   any   of   the  allowed  to  be  trebled  when  the  trespass  is 

causes  mentioned  in  the  next  section:  Neff  willful  and  intentional:    Oregon  &  Cal.  R. 

▼.  Pennoyer,  3  Saw.  495.  Co.  v.  Jackson,  21  Or.  362,  28  Pac.  74. 

If  persons  take  wood  from  land   of  an-  The   finding  by   a   Jury   that   defendants 

other,  though  under  a  mistaken  impression  took  and  carried  away  timber  unlawfully 

that  they  are  doin^r  it  under  a  license  from  entitles  the  plaintiff  under  this  section  to 

the  owner«  they  are  liable  for  treble  dam-  treble   damages,    notwithstanding   the   Jury 

ages.    The  next  section  provides  the  only  also  found  that  defendants  had  reasonable 

circumstances  which  may  prevent  a  recov-  cause  to  believe  and  did  believe  that  they 

ery  of  treble  damages  in  a  case  where  the  had  authority  from  plaintiffs  to  so  take  and 

E revisions  of  this  section  would  otherwise  carry  away:    Loewenberg  v.  Rosenthal,  18 

e  applicable:     Loewenberg   v.    Rosenthal,  Or.  178,  22  Pac.   601. 
18  Or.  186,  22  Pac.  601. 

fS48.    Involuntary  Trespass  —  Single  Damages. 

If,  upon  the  trial  of  such  action,  it  shall  appear  that  the  trespass  was 
casual  or  involuntary,  or  that  the  defendant  had  probable  cause  to  believe 
that  the  land  on  which  such  trespass  was  committed  was  his  own,  or  that  of 
the  person  in  whose  service  or  by  whose  direction  the  act  was  done,  or  that 
such  tree  or  timber  was  taken  from  uninclosed  woodland  for  the  purpose 
of  repairing  any  public  highway  or  bridge  upon  the  land  or  adjoining  it, 
judgment  shall  only  be  given  for  single  damages.  [L.  1862;  D.  Cd.  §  336; 
H.  C.  §  339.] 

See  preceding  section,  and  note. 
Vou  1.-15. 
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CHAPTER  III. 
OF  actions  on  official  undertakings,  and  for  fines  and 

FORFEITURES. 

§  300.    Official  Bonds'— To  Whom  Deemed  Security. 

The  official  undertaking  or  other  security  of  a  public  officer  to  the  state, 
or  to  any  county,  city,  or  other  municipal  or  public  corporation  of  like 
character  therein,  shall  be  deemed  a  security  to  the  state,  or  to  such  county, 
city,  town,  or  other  municipal  or  public  corporation,  as  the  case  may  be, 
and  also,  to  all  persons  severally  for  the  official  delinquencies,  against  which 
it  is  intended  to  provide.     [L.  1862;  D.  Cd.  §  337;  H.  C.  §  340.] 

ACTION    ON    OFFICIAL    UNDERTAK-  to  establish  the  bond  and  obtain  leave  to 

ING. — ^Actions  on  official  undertakingrs  are  sue  on  it:    Howe  v.  Taylor,  6  Or.  284. 

not  for  the  recovery  of  fines,  penalties,  or  DAMAGES,  MEASURE  OF.— The  amount 

forfeitures  within  the  meanin^r  of  subd.   4  which  a  party  injured  by  the  mistake  of  a 

of  S  1097  allowiner  the  district  attorney  ten  county  clerk,   in  recording  a  mortgas<e  on 

pen  cent  of  the  sum  recovered:    In  re  Ison,  real  property,  subsequently  conveyed  by  the 

6  Or.  470.  mortgagor    to    a   bona    fide    purchaser   for 

LOST  UNDERTAKING. — Where  an  offl-  value,  is  entitled  to  recover  from  the  sure- 

cial  undertaking  has  been  lost  so  that  no  ties  on  such  undertaking,   is   the  value  of             i 

copy  can  be  obtained,  a  person  damaged  by  the  mortgaged  property  at  the  time  of  such 

delinquency  of  the  officer  may  sue  in  equity  conveyance.    Howe  v.  Taylor,  9  Or.   297. 

§  351.    Who  May  Sue  Thereon. 

When  a  public  oflBcer  by  ofBicial  misconduct  or  neglect  of  duty  shall 
forfeit  his  official  undertaking  or  other  security,  or  render  his  sureties 
therein  liable  upon  such  undertaking  or  other  security,  any  person  injured 
by  such  misconduct  or  neglect,  or  who  is  by  law  entitled  to  the  benefit  of 
the  security,  may  maintain  an  action  at  law  thereon  in  his  own  name, 
against  the  officer  and  his  sureties,  to  recover  the  amount  to  which  he  may 
by  reason  thereof  be  entitled.    [L.  1862 ;  D.  Cd.  §  338 ;  H.  C.  §  341.] 

ACTION  ON  OFFICIAL  BOND.— A  judg-  the  money  belonged  to  the  county  whose 

ment  creditor  may  sue  on  a  sheriff's  bond  officer  he  was:    Crook  County  v.  Bushnell. 

for    injury    resulting    from   his    neglect    or  16  Or.   169,  13  Pac.   886. 

refusal  to  levy  on  property  of  the  judgment  Actions  brought  on  official  undertakings 

debtor  in  pursuance  of  an  execution  in  his  are  not  for  the  recovery  of  fines,  penalties, 

hands:    Habersham  v.  Sears,  11  Or.  431,  6  or  forfeitures,  within  the  meaning  of  subd.  4 

Pac.  208,  50  Am.  Rep.  481.    In  such  a  case,  of    S  1097,    allowing    district    attorneys   ten 

the  question  whether  the  title  to  property  per  cent  of  the  sum  recovered:    In  re  Ison, 

alleged  to  be  that  of  the  judgment  debtor  6  Or.  470. 

was  in  him.  and  therefore  subject  to  levy,  PARTIES. — ^A  county   is  a  proper  party 

Is  one  for  the  jury  under  proper  instruc-  plaintiff  In  an  action  under  an  official  bond 

tions:    Moore  v.  Floyd,  4  Or.  101.  of  a  tax   collector,   to  recover  for  default 

Where  the  complaint  shows  that  the  de-  in  paying  over  taxes  levied  and  collected 

fendant  received  money  as  treasurer,  and  for    state,    county,    and    school    purposes: 

failed  to  deliver  the  same  to  his  successor  Hume  v.  Kelly,  28  Or.  404,  43  Pac  880. 
In  office,  it  is  not  necessary  to  allege  that 

§  852.    Leave  to  Begin  Action,  Upon  What  Showing. 

Before  an  action  can  be  commenced  by  a  plaintifiE  other  than  the  state, 
or  the  municipal  or  public  corporation  named  in  the  undertaking  or  other 
security,  leave  shall  be  obtained  of  the  court  or  judge  thereof  *  where  the  action 
ig  triable.  Such  leave  shall  be  granted  upon  the  production  of  a  certified 
copy  of  the  undertaking  or  other  security,  and  an  affidavit  of  the  plaintiff 
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or  8ome  person  on  his  behalf  showing  the  delinquency;  but  if  the  matters  set 
forth  in.  the  affidavit  be  such  that,  if  true,  the  party  applying  would  clearly 
not  be  entitled  to  recover  in  the  action,  the  leave  shall  not  be  granted.  If  it 
does  not  appear  from  the  complaint  that  the  leave  herein  provided  for  has 
been  granted,  the  defendant  on  motion  shall  be  entitled  to  judgment  of  non- 
suit ;  if  it  does,  the  defendant  may  controvert  the  allegation,  and  if  the  issue 
be  found  in  his  favor,  judgment  shall  be  given  accordingly.  [L.  1862; 
D.  Cd.  §  339 ;  H.  C.  §  342.] 

When  the  action  is  brousrht  by  one  other  granted    upon   any   other  showing  than   a 

than  the  obligee  named  In  the  undertaking,  certified  copy  of  the  undertaking  as  here 

leave  of  the  court  or  Judge  thereof  where  provided:    Howe  v.  Taylor,  6  Or.  290. 

the  action  Is  triable  to  commence  the  action  The  objection  that  leave  to  sue  has  not 

must  be  obtained,  and  the  complaint  must  been  granted  must  be  raised  by  motion  for 

show  this  fact:    Crook  County  v.  BushnelU  nonsuit  as  here  provided,  otherwise  it  will 

15  Or.  169,  13  Pac  886;  Hume  v.  Kelly,  28  not  be  considered,  when  raised  for  the  first 

Or.  409,  4S  Pac.  380.  time    on    appeal:     Multnomah    County    v. 

It    is    doubtful    whether    leave    can    be  KeUy,  87  Or.  4,  60  Pac.  202. 

I  US.    Judgment  no  Bar  to  Action  for  Further  Delinquency. 

A  judgment  in  favor  of  a  party  for  one  delinquency  shall  not  preclude 
the  same  or  another  party  from  maintaining  another  action  on  the  same 
undertaking,  or  other  security  for  another  delinquency.  [L.  1862;  D.  Cd. 
§340;H.  C.  §343.] 

1854.    Amount  of  Judgment. 

In  an  action  upon  an  oflScial  undertaking  or  other  security,  if  judg- 
ments have  already  been  recovered  against  the  surety  therein,  other  than  by 
confession,  equal  in  the  aggregate  to  the  penalty  or  any  part  thereof  of  such 
undertaking  or  other  security,  and  if  such  recovery  be  established  on  the 
trial,  judgment  shall  not  be  given  against  such  surety  for  an  amount  exceed- 
ing such  penalty,  or  such  portion  thereof,  as  is  not  already  recovered  against 
him.    [L.  1862 ;  D.  Cd.  §  341 ;  H.  C.  §  344.] 

t856.    Fines  and  Forfeitures,  Who  May  Prosecute  Actions  For. 

Fines  and  forfeitures  may  be  recovered  by  an  action  at  law  in  the  name 
of  the  officer  or  person  to  whom  they  are  by  law  given,  or  in  the  name  of 
the  officer  or  person  who  by  law  is  authorized  to  prosecute  for  them. 
[L  1862 ;  D.  Cd.  §  342 ;  H.  C.  §  346.] 

B^IL   BOND. — ^Under    this    section,    the       A   proceeding  to  recover  a   fine   or  for- 

olstrlct  attorney   sues   as   plaintiff   in   his  feiture  must  be  by  action  at  law,  and  can 

own  name:    Hannah  v.   Wells.   4  Or.   249;  not  be  by  the  district  attorney  intervenin^r 

and  these  are  the  caCses  in  which  the  dis-  in  a  suit  between  other  parties:    Holladay 

tnct  attorney  is  authorised  to  receive  ten  v.  Holladay,  13  Or.  630,  11  Pac.  260,  12  Pac. 

per  cent  of  the  amount  recovered  as  his  821. 
lee:  In  re  Ison.  6  Or.  471. 

fSM.    Amount  of  Recovery. 

When  an  action  shall  be  commenced  for  a  penalty,  which  by  law  is  not 
to  exceed  a  certain  amount,  the  action  may  be  commenced  for  that  amount, 
Mid  if  judgment  be  given  for  the  plaintiff,  it  may  be  for  such  amount  or 
less,  in  the  discretion  of  the  court,  in  -proportion  to  the  offense.  [L.  1862 ; 
^.  Cd.  §343;  H.  C.  §346.] 
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§  357.    Judgment  by  Collusion  Not  a  Bar. 

A  recovery  of  a  judgment  for  a  penalty  or  forfeiture  by  collusion 
between  the  plaintiff  and  defendant,  with  intent  to  save  the  defendant, 
wholly  or  partially,  from  the  consequences  contemplated  by  law,  in  case 
where  the  penalty  or  forfeiture  is  given  wholly  or  partly  to  the  person  who 
prosecutes,  shall  not  bar  the  recovery  of  the  same  by  another  person. 
[L.  1862;  D.  Cd.  §  344;  H.  C.  §  347.] 

S308.    Disposition  of  Fines  and  Forfeitures. 

Fines  and  forfeitures  not  specially  granted  or  otherwise  appropriated 
by  law,  when  recovered,  shall  be  paid  into  the  treasury  of  the  proper  county. 
Whenever,  by  the  provisions  of  law,  any  property,  real  or  personal,  shall  be 
forfeited  to  the  state,  or  to  any  oflBcer  for  its  use,  the  action  for  the  recovery 
of  such  property  may  be  commenced  in  any  county  where  the  defendant 
may  be  found,  or  where  such  property  may  hk.  [L.  1862 ;  D.  Cd.  §  345 ; 
H.  C.  §  348.] 

Where,  after  appeal  from  a  judgment  r^n-  county,  and  the  Judgment  was  suhseQuently 

dered  on  an  undertaking  of  bail  in  a  crlm-  reversed,  the  county  is  liable  for  the  resti- 

Inal  action,  and  pending  its  determination,  tution  of  the  money  so  collected:   Metschan 

property   of  a   surety   was   sold   to   satisfy  v.  Grant  County,,  36  Or.  117,  68  Fac.  626. 
such  judgment,  and  the  money  paid  to  the 


CHAPTER  IV. 

OF  ACTIONS  BY  AND  AGAINST  PUBLIC  CORPORATIONS  AND  OFFICERS. 


§  359.    Actions  by  Public  Corporations,  Maintained  in  What  Cases. 

An  action  at  law  may  be  maintained  by  any  county,  incorporated  town, 
school  district,  or  other  public  corporation  of  like  character  in  this  state,  in 
its  corporate  name,  and  upon  a  cause  of  action  accruing  to  it  in  its  corporate 
character,  and  not  otherwise,  in  either  of  the  following  cases: — 

1.  Upon  a  contract  made  with  such  public  corporation; 

2.  Upon  a  liability  prescribed  by  law  in  favor  of  such  public  corporation; 

3.  To  recover  a  penalty  or  forfeiture  given  to  such  public  corporation; 

4.  To  recover  damages  for  an  injury  to  the  corporate  rights  or  property 
of  such  public  corporation.     [L.  1862 ;  D.  Cd.  §  346 ;  H.  C.  §  249.] 


Money  claimed  by  and  paid  to  a  county 
officer,  under  a  claim  of  right  for  his  serv- 
ices as  such,  if  he  is  not  entitled  thereto, 
may  be  recovered  back  by  the  county.  This 
action  would  be  authorized  by  subd.  1  of 
this  section,  for,  if  an  officer  receives  money 
under  such  circumstances,  there  would  be 
an  implied  contract  raised  by  the  law  in 
favor  of  the  county  and  against  the  officer: 
Grant  County  v.  Sels,  5  Or.  247. 

Where  the  legislature  passed  an  act  tak- 


ing a  part  of  the  territory  from  one  county 
and  adding  it  to  another,  and  providing 
that  the  treasurer  of  the  first  county  should 
pay  the  treasurer  of  the  second  county  a 
ratable  proportion  of  the  indebtedness  of 
the  first  county,  such  obligation  may  be  en- 
forced by  action,  being  authorized  by 
subd.  2  of  this  section,  and  is  not  prevented 
by  the  following  section:  Grant  County  v. 
Lake  County.  17  Or.  456,  21  Pac.  447. 


f  360.     Actiors   Against  Public  Corporations,  for  What  Injuries. 

An  action  may  be  maintained  against  any  of  the  organized  counties  of 
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this  state  upon  a  contract  made  by  such  county  in  its  corporate  character, 
and  within  the  scope  of  its  authority,  and  not  otherwise ;  and  an  action  may 
be  maintained  against  any  of  the  other  public  corporations  in  this  state 
mentioned  in  section  359,  in  its  corporate  character,  and  within  the  scope  of 
its  authority,  or  for  an  injury  to  the  rights  of  the  plaintiff  arising  from  some 
act  or  omission  of  such  other  public  corporation.  [L.  1862 ;  D.  Cd.  §  347 ; 
L.  1887,  p.  45 ;  H.  C.  I  350.] 


S««  1 4781,  post»  authorizing:  actions 
against  counties  for  damages  sustained  in 
consequence  of  defective  and  dangerous 
county  roads  and  bridges. 

County  as  party,  see  9  913,  post. 

Before  the  amendment  of  this,  section  in 
1887,  it  was  held  that  a  county' or  munic- 
ipal corporation  was  liable  for  injury  .to  a 
person  traveling  on  the  public  highway,  by 
reason  of  the  negligence  of  the  road  super- 
visor in  not  repairing:  'McCalla  v.  Mult- 
nomah County,  8  Or.  424;  Sheridan  v. 
Salem.  14  Or.  834.  12  Fac.  925;  Ford  v.  Uma- 
tilla County,  16  Or.  818.  16  Pac.  33;  but  this 
liability  might  be  shifted  by  express  pro- 
?i8ion  in  a  municipal  charter:  Rankin  v. 
Buckman,  9  Or.  258.  Since  the  amend- 
ment, however,  no  such  right  of  action 
exists.  Such  amendment  was  constitu- 
tional: Templeton  v.  Linn  County,  22  Or 
316,  29  Pac.  796;  but  this  amendment  would 
not  take  away  the  remedy  of  one  injured 
before  the  passage  of  the  amendment, 
though  he  does  not  recover  Judgment  until 
afterwards:  Sastman  v.  Clackamas  County, 
32  Fed.  32.  See  note  to  Art.  I,  9  10,  Oregon 
Constitution.  By  S  4781,  post,  an  express 
right  of  action  is  given  to  persons  injured 
by  defect  in  a  highway.  This  law  is  con- 
strued in  McPerren  v.  Umatilla  County,  27 
Or.  311,  40  Pac.  1013,  and  Gardner  v.  Wasco 
County,  37  Or.  392,  61  Pac.  834. 

An  action  can  not  be  maintained  against 
a  county  upon  a  claim  for  services,  where 
the  compensation  is  not  fixed  by  law,  and 
the  county  court  has  allowed  an  amount 
less  than  that  claimed.  Where  a  county 
deals  with  a  person  in  its  corporate  capac- 
ity, it  may  be  sued  the  same  as  a  natural 
person;  but  where  the  sovereign  power  of 
the  state  Is  exercised  through  a  county  or- 
ganization, a  claim  for  compensation  arising 
from  discharge  of  duty  in  such  a  case  must 
be  adjusted  in  the  mode  pointed  out  by  law: 
Pniden  v.  Grant  County,  12  Or.  309,  7  Pac. 
308;  but  where  the  compensation  has  been 
fixed  by  law,  a  person  may  sue  therefor, 
upon  refusal  of  the  county  court  to  pay 
the  same:  Crossen  v.  Wasco  County,  8  Or. 
113.  X 

Notwithstanding  the  fact  that  this  section 
limits  the  causes  upon  which  a -county  may 
be  sued  to  those  arising  upon  contract,  one 
county  may  sue  another  for  a  proportional 


ekrt  of  such  other's  debt,  where  the  legls- 
ture  has  transferred  a  portion  of  the  ter- 
ritory of  the  second  county  to  that  of  the 
flrst,  and  determined  the  amount  to  be 
paid:  Grant  County  v.  Lake  County,  17  Or. 
468,  21  Pac.  447. 

In  the  absence  of  legislative  provision  to 
the  contrary,  however,  when  a  new  county 
is  created  out  of  a  part  of  an  old  one,  the 
old  county  takes  all  the  county  property, 
and  becomes  liable  for  the  whole  of  the 
county  indebtedness.  In  such  case  the  old 
county  may  be  compelled  to  pay  the  whole 
of  the  state  levy  of  taxes  charged  upon  the 
county  at  the  time  the  division  took  place: 
Gilliam  County  v.  Wasco  County,  14  Or.  526, 
33  Pac.  324. 

The  authority  to  maintain  an  action 
against  a  county  on  an  obligation  created 
by  law  is  not  derived  from  this  section,  but 
exists  independently  of  it;  and  this  section 
must  be  construed  in  connection  with  the 
section  which  subjects  a  county  to  a  suit 
or  action  on  account  of  any  matter  arising 
out  of  Its  corporate  obligations,  whether 
created  by  contract  or  otherwise:  State  v. 
Baker  County,  24  Or.  141,  33  Pac.  630; 
Grant  County  v.  Lake  County,  17  Or.  463, 
21  Pac.  447;  Metschan  v.  Grant  County,  36 
Or.   120,   68   Pac.    80. 

The  liability  of  a  county  for  its  propor- 
tion of  the  -state  tax  is  a  "corporate  obli- 
gation" for  which  it  may  be  sued:  State 
V.  Baker  County,.  24  Or.  143,  33  Pac.  630; 
Multnomah  County  v.  State,  1  Or.  369. 

Ordinary  city  warrants  are  only  prima 
facie  evidence  of  municipal  indebtedness, 
and  do  not  constitute  a  final  adjudication 
against  the  city  of  the  claims  which  they 
represent.  A  holder  of  such  a  warrant  may 
sue  thereon,  and  reduce  his  claim  to  a  Judg- 
ment: Goldsmith  v.  Baker  City.  31  Or.  261, 
49  Pac.   973. 

A  county  may  be  sued  to  recover  back 
the  amount  of  a  ball  bond  unlawfully  col- 
lected: Metschan  v.  Grant  County,  36  Or. 
120,   68  Pac.   80. 

A  city  engaged  in  the  legal  duty  of  repair- 
ing its  fire  alarm  system  through  private 
and  corporate  agencies  is  acting  in  its  cor- 
porate capacity  in  the  performance  of  min- 
isterial acts,  and  is  liable  for  injuries 
received  by  a  workman  therein:  Wagner  v. 
Portland,   40  Or.  ,  67  Pac.  300. 


1 36L    How  Pleadings  Verified. 

In  such  actions  the  pleadings  of  the  public  corporation  shall  be  verified 
by  any  of  the  officers  representing  it  in  its  corporate  capacity,  in  the  same 
manner  as  if  such  officer  was  a  defendant  in  the  action,  or  by  the  agent  or 
attorney  thereof,  as  in  ordinary  actions.  [L.  1862 ;  D.  Cd.  §  348 ;  H.  C. 
§  351.] 


ises.    How  Judgment  Satisfied. 

If  judgment  be  given  for  the  recovery  of  money  or  damages  against  a 
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county  or  other  public  corporation,  mentioned  or  described  in  section  359, 
no  execution  shall  issue  thereon  for  the  collection  of  such  money  or  damages, 
but  such  judgment  in  such  respect  shall  be  satisfied  as  follows : — 

1.  The  party  in  whose  favor  such  judgment  is  given  may,  at  any  time 
thereafter,  when  an  execution  might  issue  on  a  like  judgment  against  a 
private  person,  present  a  certified  transcript  of  the  docket  thereof,  to  the 
officer  of  such  county  or  other  public  corporation  who  is  authorized  to  draw 
orders  on  the  treasurer  thereof; 

2.  On  the  presentation  of  such  transcript,  such  officer  shall  draw  an 
order  on  such  treasurer  for  the  amount  of  the  judgment,  in  favor  of  the 
party  for  whom  the  same  was  given.  Thereafter,  such  order  shall  be  pre- 
sented for  payment,  and  paid,  with  like  effect  and  in  like  manner  as  other 
orders  upon  the  treasurer  of  such  county  or  other  public  corporation; 

3.  The  certified  transcript  herein  provided  for  shall  not  be  furnished 
by  the  clerk,  unless  at  the  time  an  execution  might  issue  on  such  judgment 
if  the  same  were  against  a  private  person,  nor  until  satisfaction  of  the 
judgment  in  respect  to  such  money  or  damages  be  acknowledged  as  in  ordi- 
nary cases.  The  clerk  shall  include  in  the  transcript  a  memorandum  of  such 
acknowledgment  of  satisfaction  and  the  entry  thereof.  Unless  the  transcript 
contain  such  a  memorandum,  no  order  upon  the  treasurer  shall  issue  thereon. 
[L.  1862 ;  D.  Cd.  §  349 ;  H.  C.  §  362.] 


No  execution  against  a  city  may  issue  on 
a  Judgment  on  a  city  warrant;  this,  how- 
ever, does  not  prevent  the  holder  of  the 
warrant  from  reducing  his  claim  to  a  judg- 
ment, nor  restrict  his  remedy  to  man- 
damus: Goldsmith  v.  Baker  City,  31  Or. 
261,  49  Pac.  973. 

An  ordinance  which  provides  that  where 

gubllc  improvements  have  been  accepted 
y  the  proper  authorities,  a  material  man 
may  file  his  claim  with  the  city  auditor 
within  a  certain  time,  and  the  auditor  shall 


withhold  the  amount  until  the  claim  la 
adjusted,  does  not  subject  the  city  to  gar- 
nishment: Hamilton  v.  Gambell,  31  Or.  335, 
4S  Pac.  433. 

This  section  refers  to  the  manner  of  en- 
forcing a  Judgment,  and  not  to  the  form 
of  the  Journal  entry  thereof.  Hence,  a  per- 
sonal Judgment  is  properly  entered  against 
the  sureties  who  signed  an  appeal  bond  for 
a  city  as  provided  by  S  558:  Brauer  v.  Port- 
land. 35  Or.  482,  60  Pac.  379. 


§  363.    Actions  By  and  Against  Public  Officers,  When  Maintained. 

An  action  at  law  may  be  maintained  by  and  against  any  public  oflScer 
in  this  state  in  his  official  character,  when,  as  to  such  cause  of  action,  such 
officer  does  not  represent  any  of  the  public  corporations  mentioned  or  de- 
scribed in  section  359,  for  any  of  the  causes  specified  in  such  section  and 
section  301.  If  judgment  be  given  against  any  such  officer  in  such  action,  it 
may  be  enforced  against  him  personally,  and  the  amount  thereof  shall  be 
allowed  to  him  in  his  official  accounts.     [L.  1862 ;  D.  Cd.  §  350 ;  H.  C.  §  353.] 


CHAPTER  V. 

OF  ACTIONS  TO  AVOID  CHARTERS,  LETTERS  PATENT,  AND  TO  PREVENT 

THE   USURPATION    OF   AN   OFFICE   OR   FRANCHISE,   AND 

DETERMINE  THE  RIGHT  THERETO. 

I  364.    Scire  Facias  and  Quo  Warranto  Abolished. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceedings  by 
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information  in  the  nature  of  quo  warranto  are  abolished,  and  the  remedies 
heretofore  obtainable  under  those  forms  may  be  obtained  by  action  at  law 
in  the  mode  prescribed  in  this  chapter.    [L.  1862 ;  D.  Cd.  §  351 ;  H  .C.  §  354.] 

QUO  WARRANTO  AND  SCIRE  FACIAS.— It  Is  only  the  form  of  the  remedy  that  la 
done  away  with  by  this  section;  the  remedy  stands  in  full  virtue  as  before:  State  v. 
Douglas  County  Road  Co.  10  Or.  199;  Wilson  v.  Shively,  10  Or.  273. 

1965.    Actions  Against  Corporations  Begun  on  Direction  of  Governor. 

An  action  at  law  may  be  maintained  in  the  name  of  the  state,  whenever 
the  governor  thereof  shall  so  direct,  against  a  corporation  either  public  or 
private,  for  the  purpose  of  avoiding  the  act  of  incorporation,  or  the  act 
renewing  or  modifying  its  corporate  existence,  on  the  ground  that  such  act 
or  either  of  them  was  procured  upon  some  fraudulent  suggestion  or  conceal- 
ment of  a  material  fact  by  the  persons  incorporated,  or  some  of  them,  or 
with  their  knowledge  and  consent;  or  for  annulling  the  existence  of  such 
corporation,  when  the  same  has  been  formed  under  any  general  law  of  this 
state  therefor,  on  the  ground  that  such  incorporation,  or  any  renewal  or 
modification  thereof,  was  procured  in  like  manner.  [L.  1862;  D.  Gd.  §  352; 
H.  C.  §  355.] 

i  SM.    When  Action  May  be  Maintained  to  Annul  Existence  of  Corporation. 

An  action  at  law  may  be  maintained  in  the  name  of  the  state  against 
a  corporation,  other  than  a  public  one,  on  leave  granted  by  the  court  or 
judge  thereof  where  the  action  is  triable,  for  the  purpose  of  avoiding  the 
charter  or  annulling  the  existence  of  such  corporation,  whenever  it  shall, — 

1.  Offend  against  any  of  the  provisions  of  the  acts,  or  either  of  them, 
creating,  renewing,  or  modifying  such  corporation,  or  the  provisions  of  any 
general  law  under  which  it  became  incorporated ;  or, 

2.  Violate  the  provisions  of  any  law,  by  which  such  corporation  forfeits 
its  charter,  by  abuse  of  its  powers ;  or, 

3.  Whenever  it  has  forfeited  its  privileges  or  franchises,  by  failure  to 
exercise  its  powers ;  or, 

4.  Whenever  it  has  done  or  omitted  any  act  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges,  and  franchises;  or, 

h.  Whenever  it  exercises  a  franchise  or  privilege  not  conferred  upon 
it  by  law.     [L.  1862 ;  D.  Cd.  §  353 ;  H.  C.  §  356.] 

This  section  requires  the  district  attorney  relator  be  a  party  to  such  action,  and  if  his 

to  obtain  leave  to  sue  and  an  order  refusing  name  appear  it  Is  mere  surplusagre:    State 

leave  Is  not  one  from  which  an  appeal  will  v.  Dougrlas  County  Road  Co.   supra.     The 

lie:  State  v.  Oreeron  Cent.  R.  Co.  2  Or.  266;  state  may  waive  the  forfeiture  of  the  char- 

Init  when  leave  has  been  granted  the  dls-  ter,  and  Its  power  to  do  so,  acting  through 

cretionary  power  of  the  court  has  been  ex-  Its  attorney,  can  not  be  controlled  by  the 

pended,  and  the  district  attorney  has  full  court:    State  v.  Douglas  County  Road  Co. 

control  of  the  proceedings:   State  v.  Douglas  supra. 
County  Road  Co.  10  Or.  201.    Nor  can  the 

IM7.    Action  for  Usurpation  of  Office  or  Franchise. 

An  action  at  law  may  be  maintained  in  the  name  of  the  state,  upon  the 
information  of  the  prosecuting  attorney,  or  upon  the  relation  of  a  private 
party  against  the  person  ofiEending,  in  the  following  cases : — 
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1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully  hold,  or 
exercise  any  public  office,  civil  or  military,  or  any  franchise  within  this  state, 
or  any  office  in  a  corporation  either  public  or  private,  created  or  formed  hy 
or  under  the  authority  of  this  state;  or, 

2.  When  any  public  officer,  civil  or  military,  has  done  or  suffered  an  act 
which,  by  the  provisions  of  law,  makes  a  forfeiture  of  his  office;  or, 

3.  When  any  association  or  number  of  persons  act  within  this  state,  as 
a  corporation,  without  being  duly  incorporated.  [L,  1862 ;  D.  Cd.  §  354 ; 
H.  C.  §  357.] 


action  for  usurpation  of  office 

OR  franchise.— This  section  vests  In 
each  district  attorney  a  discretion  whether 
he  will  institute  a  prosecution  to  try  the 
title  to  an  office,  and  mandamus  will  not 
lie  to  control  such  discretion:  Everdin^:  v. 
McGinn,    23    Or.    15,    25   Fac.    178. 

It  is  the  proper  method  to  try  the  ri^rht 
to  office  where  a  policeman  haiis  been  re- 
moved or  suspended  by  the  mayor  and 
common  council  upon  insufficient  cause, 
and  another  appointed  in  his  place:  Selby 
V.  City  of  Portland.  14  Or.  243,  12  Pac.  877. 
58  Am.  Rep.  307. 

The  Jurisdiction  vested  in  a  board  of  trus- 
tees of  a  municipality  to  "judge  of  the 
qualilications  and  election  of  their  own 
members."  does  not  oust  the  jurisdiction 
of  a  court  to  try  the  question  of  usurpation 
of  such  offices:  State  v.  McKinnon,  8  Or. 
493;  Robertson  v.  Groves,  4  Or.  214. 

A  district  attorney  is  not  to  be  deprived 
of  his  office  because  he  does  not  qualify 
within  the  time  prescribed  by  statute,  such 
statute  being  merely  directory:  State  v. 
Colvig,  15  Or.  57,  13  Pac.  639. 

The  title  to  an  office  can  not  be  tried 
in  a  mandamus  proceeding.  Mandamus  is 
the  proper  method,  however,  for  one  who 
holds  a  certificate  of  election,  and  has  qual- 
ified, to  obtain  the  insignia  of  office:  Stev- 
ens V.  Carter,  27  Or.  663,  40  Pac.  1074. 

PLEADINGS. — In  a  proceeding  to  remove 
an  officer  for  promises  to  reward  a  voter, 
the  complaint  is  insufficient  unless  it  ap- 
pears that  the  promise  if  performed  would 
inure  to  the  benefit  of  the  voter:  State  v. 
Church.  5  Or.  375,  20  Am.  Rep.  746. 

A  complaint  in  an  action  to  oust  a  per- 
son from  an  office  the  right  to  which  de- 


pends upon  the  constitutionality  of  a  stat- 
ute, need  not  set  out  the  statute  nor  aUege 
its  constitutionality,  as  the  court  will  take 
judicial  knowledge  of  its  existence  and  pro- 
visions; and  a  general  allegation  that  the 
defendant  unlawfully  Intrudes  into  and 
usurps  the  office  is  sufficient  to  call  upon 
him  to  disclose  his  title:  State  ex  reL  v. 
Stevens,  29  Or.  471.  44  Pac.  898. 

This  statute  is  sufficiently  complied  with 
where  the  complaint  In  an  action  by  the 
state,  on  relation  of  a  private  person*  is 
signed  by  the  prosecuting  attorney  in  his 
official  capacity.  The  ruling  in  State  ex  rel. 
V.  Lord,  28  Or.  498,  43  Pac.  471,  has  no  ap- 
plication to  an  action  at  law  under  this 
statute:  State  ex  reL  v.  Stevens.  29  Or.  472. 
44  Fac.  898. 

The  words  to  "commence  and  prosecute," 
have  a  larger  significance  than  merely  the 
common  sense  of  the  bringing  of  the  action 
by  a  private  party  who  may  become  asso- 
ciated with  the  state  in  the  prosecution 
of  the  intruder.  The  prosecuting  attorney 
must  himself  set  in  motion  and  be  respon- 
sible for  its  conduct  and  prosecution.  A 
complaint,  therefore,  by  the  state  on  the 
relation  of  a  contestant  to  determine  a  title 
to  office,  which  was  verified  by  the  relator 
and  signed  by  his  attorney,  but  before  the 
trial  was  held  the  district  attorney  had  his 
appearance  noted  on  the  record,  showing 
that  the  prosecution  was  being  carried  on 
with  his  express  consent  and  approval,  is 
not  sufficient;  it  must  either  be  signed  by 
the  state's  attorney,  or  contain  appropriate 
allegations  that  the  action  was  commenced 
and  prosecuted  by  him:  State  ex  rel.  v. 
Cook.  39  Or.  8i7.  65  Pac  89. 


§  868.    Action  to  Annul  Letters  Patent,  May  be  Maintained  in  what  Casea. 

An  action  at  law  may  be  maintained  in  the  name  of  the  state  for  the 
purpose  of  vacating  or  annulling  letters  patent  issued  by  the  state  against 
the  person  to  whom  the  same  were  issued,  or  those  claiming  under  him,  as 
to  the  subject-matter  thereof,  in  the  following  cases: — 

1.  When  such  letters  patent  were  issued  by  means  of  some  fraudulent 
suggestion  or  concealment  of  a  material  fact  by  the  person  to  whom  the 
same  were  issued,  or  with  his  knowledge  and  consent ;  or, 

2.  When  such  letters  patent  were  issued  through  mistake  or  in  ignorance 
of  a  material  fact;  or, 

3.  When  the  patentee  or  those  claiming  under  him  have  done  or  omitted 
an  act  in  violation  of  the  terms  and  condition  on  which  the  letters  patent 
were  issued,  or  have  by  any  other  means  forfeited  the  interest  acquired 
under  the  same.     [L.  1862;  D.  Cd.  §  355;  H.  C.  §  358.] 
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• 

Where  the  state  had  the  absolute  title  to  land:  Wilson  v.  Welsh,  12  Or.  361,  7  Pac. 
tide  land,  and  conveyed  It  to  a  supposed  341;  Wilson  v.  Shively.  10  Or.  273;  but  when 
upland  owner  upon  false  representations,  the  the  matter  in  dispute  is  between  private 
proper  remedy  by  the  real  upland  owner  parties,  and  an  adequate  remedy  is  pro- 
entitled  thereto  is  to  have  the  state  com-  vided.  the  state  can  not  lend  the  power  of 
mence  an  action  for  the  purpose  of  vacating  its  name,  or  assume  the  cause  of  one 
the  patent  or  deed  executed  to  the  supposed  against  the  other,  for  the  purpose  of  settling 
upland  owner,  as  here  provided,  and,  when  rights  or  titles  between  them:  Wilson  v. 
a  Judgment  has  been  obtained  annulling  it,  Shively,  10  Or.  274. 
make  application  for  the  purchase  of  the 

fM9.    Who  to  Prosecute;  Relator  must  Verify  Pleadings;  Leave  to   Begin 
Action. 

The  actions  provided  for  in  this  chapter  shall  be  commenced  and  pros- 
ecuted by  the  prosecuting  attorney  of  the  district  where  the  same  are  triable. 
When  the  action  is  upcHi  the  relation  of  a  private  party,  as  allowed  in  section 
367,  the  pleadings  on  behalf  of  the  state  shall  be  verified  by  such  relator 
as  if  he  were  the  plaintiff  in  the  action,  or  otherwise  as  provided  in  section 
82;  in  all  other  cases  such  pleadings  shall  be  verified  by  the  prosecuting 
attorney  in  like  manner  or  otherwise  as  provided  in  such  section.  When  an 
action  can  only  be  commenced  by  leave,  as  provided  in  section  366,  such  leave 
shaU  be  granted  when  it  appears  by  affidavit  that  the  acts  or  omissions  in 
such  section  specified  have  been  done  or  suffered  by  such  corporation.  When 
an  action  is  commenced  on  the  information  of  a  private  person,  as  allowed 
in  section  367,  having  an  interest  in  the  questito,  such  party,  for  all  the 
purposes  of  the  action,  and  as  to  the  effect  of  any  judgment  that  may  be 
given  therein,  shall  be  deemed  a  coplaintiff  with  the  state.  [L.  1862 ;  D.  Cd. 
§356;  H.  C.  §359.] 

See  note  to  S  867. 

1370.    Duty  of  Prosecuting  Attorney  when  Directed  by  Governor  to  Begin 
Action. 

When  directed  by  the  governor,  as  prescribed  in  section  365,  it  shall  be 
the  duty  of  the  prosecuting  attorney  to  commence  the  action  therein  pro- 
vided for  accordingly.  In  all  other  actions  provided  for  in  this  chapter  it 
shall  be  the  duty  of  the  proper  prosecuting  attorney  to  commence  such 
action,  upon  leave  given  where  leave  is  required,  in  every  case  of  public 
interest,  whenever  he  has  reason  to  believe  that  a  cause  of  action  exists  and 
can  be  proven,  and  also  for  like  reasons  in  every  case  of  private  interest  only 
in  which  satisfactory  security  is  given  to  the  state  to  indemnify  it  against 
the  costs  and  expenses  that  may  be  incurred  thereby.  [L.  1862;  D.  Cd. 
§357;  H.  C.  §360.] 

§  S71.    Relator's  Right  May  be  Pleaded  and  Determined. 

Whenever  an  action  is  brought  against  a  person  for  any  of  the  causes 
specified  in  subdivision  1  of  section  367,  the  prosecuting  attorney,  in  addition 
to  the  statement  of  the  cause  of  action,  may  also  separately  set  forth  in  the 
complaint  the  name  of  the  person  rightfully  entitled  to  the  office  or  franchise, 
with  a  statement  of  the  facts  constituting  his  right  thereto.    In  such  case. 
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judgment  may  be  given  upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  person,  so  alleged  to  be  entitled,  or  only  upon  the  right  of  the 
defendant,  as  justice  may  require.     [L.  1862 ;  D.  Cd.  §  358 ;  H.  C.  §  361.] 

§  872.    Judgment  in  Favor  of  Relator,  Effect  Of. 

If  judgment  be  given  upon  the  right  of  the  person  so  alleged  to  be 
entitled,  and  the  same  be  in  favor  of  such  person,  he  shall  be  entitled  to  the 
possession  and  enjoyment  of  such  franchise,  or  to  take  upon  himself  the 
execution  of  such  office,  after  qualifying  himself  therefor  as  required  by 
law,  and  to  demand  and  receive  the  possession  of  all  the  books,  papers,  and 
property  of  whatever  nature  belonging  thereto.  [L.  1862 ;  D.  Cd.  §  359 ; 
H.  C.  §  362.] 

§  878.    Relator  May  have  Action  for  Damages. 

If  judgment  be  given  upon  the  right  and  in  favor  of  the  person  so 
alleged  to  be  entitled,  he  may  afterwards  maintain  an  action  to  recover  the 
damages  which  he  may  have  sustained  by  reason  of  the  premises.  In  such 
action  the  defendant  may  be  arrested  and  held  to  bail  in  the  same  manner 
and  with  like  effect  as  in  other  actions  at  law  where  the  defendant  is  subject 
to  arrest.     [L.  1862;  D.  Cd.  §  360;  H.  C.  §  363.] 

§  874.    Several  Persons  Claiming  Office  or  Franchise  May  be  Joined  as  De- 
fendants. 

Several  persons  may  be  joined  as  defendants  in  an  action  for  the  causes 
specified  in  subdivision  1  of  section  367,  and  in  such  action  their  respective 
rights  to  such  office  or  franchise  may  be  determined.  [L.  1862;  D.  Cd. 
§  361 ;  H.  C.  §  364.] 

§  875.    Judgment  Against  Usurper  May  Include  Fine. 

When  a  defendant,  whether  a  natural  person  or  a  corporation,  against 
whom  an  action  has  been  commenced  for  any  of  the  causes  specified  in  sub- 
division 1  of  section  367,  is  determined  to  be  guilty  of  usurping,  or  intruding 
into,  or  unlawfully  holding  or  exercising  any  office  or  franchise,  judgment 
shall  be  given  that  such  defendant  be  excluded  therefrom.  The  court  may 
also  in  its  discretion  impose  a  fine  upon  the  defendant  not  exceeding  two 
thousand  dollars.     [L.  1862;  D.  Cd.  §362;  H.  C.  §365.] 

S  376.    Judgment  of  Exclusion  and  Dissolution  Against  Corporation. 

If  it  be  determined  that  a  corporation,  against  which  an  action  has  been 
commenced  pursuant  to  this  chapter,  has  forfeited  its  corporate  rights,  priv- 
ileges, and  franchises,  judgment  shall  be  given  that  such  corporation  be 
excluded  therefrom,  and  that  the  corporation  be  dissolved.  [L.  1862 ;  D.  Cd. 
§363;  H.  C.  §366.] 

§  377.    Copy  of  Judgment  Roll  to  be  Filed. 

If  judgment  be  given  against  a  corporation,  the  effect  of  which  is  that 
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such  corporation  ceases  to  exist,  or  whereby  any  letters  patent  are  determined 
to  be  vacated  or  annulled,  it  shall  be  the  duty  of  the  prosecuting  attorney  to 
cause  a  copy  of  the  judgment  roll  to  be  filed  in  the  oflSce  of  the  secretary  of 
gtate.     [L.  1862;  D.  Cd.  §  364;  H.  C.  §  367.] 

§  S78.    How  Judgment  Enforced. 

A  judgment  given  in  any  action  provided  for  in  this  chapter,  in  respect 
to  costs  and  disbursements,  may  be  enforced  by  execution  as  a  judgment 
which  requires  the  payment  of  money,  and  in  all  other  respects  obedience 
thereto  may  be  enforced  by  attachment  of  the  body  of  the  defendant,  or  if 
the  defendant  be  a  corporation,  the  body  of  any  or  all  of  the  ofiScers  or 
members  of  such  corporation  refusing  or  neglecting  obedience  thereto. 
[L.  1862;  D.  Cd.  §  364a;  H.  C.  §  368.] 


CHAPTEE  VL 

OP   ACTIONS    BY    AND    AGAINST    EXECUTORS    OR    ADMINISTRATORS. 

I S79.    What  Causes  of  Action  do  Not  Survive. 

A  cause  of  action  arising  out  of  an  injury  to  the  person  dies  with  the 
person  of  either  party,  except  as  provided  in  section  381 ;  but  the  provisions 
of  this  chapter  shall  not  be  construed  so  as  to  abate  the  action  mentioned 
in  section  39,  or  to  defeat  or  prejudice  the  right  of  action  given  by  section  34. 
[L.  1862 ;  D.  Cd.  §  365 ;  H.  C.  §  369.] 

See  notes  to  following  sections. 

SS80.    What  Causes  of  Action  do  Survive. 

All  other  causes  of  action,  by  one  person  against  another,  whether  arising 
on  contract  or  otherwise,  survive  to  the  personal  representatives  of  the  former 
and  against  the  personal  representatives  of  the  latter.  When  the  cause  of 
action  survives  as  herein  provided,  the  executors  or  administrators  may 
maintain  an  action  at  law  thereon  against  the  party  against  whom  the  cause 
of  action  accrued,  or  after  his  death  against  his  personal  representatives. 
[L  1862;  D.  Cd.  §  366;  H.  C.  §  370.] 

The  survival  of  actions  in  the  United^  in  their  representative  capacity,  at  their 
States  courts  depends  upon  the  state  law:l  option,  on  causes  of  action,  whether  in  con- 
Barker  V.  Ladd,  3  Saw.   44.  {  tract  or  tort,  accruiner  after  the  death  of 

See  i  38.  ante,  for  proceedings  upon  the  the  intestate  or  testator,  hence  the  com- 
death  of  a  party  during  the  pendency  of  an  plaint  need  not  show  in  such  cases  for 
*<J}on.  whose  estate  they  are  executors:   Burrell  v. 

Executors  may  sue  either  individually  or    Kern,  34  Or.   602.  66  Pac.   809. 

$  381.    Death  From  Injury,  When  Representatives  May  Sue  for  Limitations. 

When  the  death  of  a  person  is  caused  by  the  wrongful  act  or  omission 
of  another,  the  personal  representatives  of  the  former  may  maintain  an  action 
at  law  therefor  against  the  latter,  if  the  former  might  have  maintained  an 
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action^  had  he  livedo  against  the  latter^  for  an  injury  done  by  the  same  act 
or  omission.  Such  action  shall  be  commenced  within  two  years  after  the 
death,  and  the  damages  therein  shall  not  exceed  five  thousand  dollars,  and  the 
amount  recovered,  if  any,  shall  be  administered  as  other  personal  property  of 
the  deceased  person.     [L.  1862;  D.  Cd.  §  367;  H.  C.  §  371.] 


The  above  section  is  derived  from  the  act 
of  i>arliament.  9  and  10  Vict.  C.  93,  known 
as  Lord  Campbell's  act  Where  the  death 
results  from  injuries  occasioned  by  a  vessel 
engaered  in  navlgatinsr  the  waters  of  the 
United  States,  the  representatives  of  the 
deceased  have  a  right  of  action  in  admiralty 
to  enforce  the  lien  created  by  S  6706.  This 
right  is  not  a  continuance  or  survival  of  the 
right  the  deceased  would  have  had  for  the 
injuries  received  by  him  had  he  lived,  but 
is  a  new  right,  based  on  diCFerent  prin- 
ciples: Seward  v.  Vera  Cms,  10  App.  Cas. 
69,  73;  Pym  v.  Railway  Co.  4  B.  &  S.  403; 
see  "The  Oregon."  73  Fed.  849;  citing  "The 
Corsair,"  146  U.  S.  336.  The  time  pre- 
scribed in  the  statute  within  which  the 
action  must  be  brought  operates  as  a  limi- 
tation of  the  liability  itself  as  created  and 
not  of  the  remedy  alone:  "The  Harrisburg,*' 
119  U.  S.  199. 

See  9  34,  ante,  as  to  actions  by  parent 
and  guardian  for  injury  or  death  of  child  or 
ward. 

By  9  34  a  parent,  during  the  continuance 
of  the  relation  of  parent  and  child,  may 
maintain  an  action  in  his  or  her  own  right 
for  damages  caused  by  the  death  of  the 
child,  while  this  section  gives  to  the  per- 
sonal representative  a  right  to  recover  for 
any  injury  which  the  estate  may  have  sus- 
tained by  reason  of  the  death  of  an  adult 
or  one  emancipated  from  parental  service: 
Putnam  v.  Southern  Pac.  Co.  21  Or.  230,  27 
Pac.  1033;  Craft  v.  Northern  Pac.  R.  Co. 
26  Or.   286.  36  Pac.  260. 

By  force  of  this  section  the  personal  rep- 
resentatives in  the  prosecution  of  an  action 
and  the  distribution  of  the  proceeds  repre- 
sent collectively  all  who  are  interestea  in 
the  continuance  of  the  life,  whether  as 
creditors,  heirs,  or  distributees.  The  heirs 
and  distributees  have  no  interest  in  the 
recovery  by  right  of  action  for  a  pecuniary 
injury  sustained  by  them,  but  only  by  vir- 
tue of  kinship,  and  if  the  expenses  of  the 
administration  and  debts  of  the  deceased 
equal  or  exceed  the  assets  of  the  estate 
which  include  the  damages  recovered,  the 
next  of  kin  get  no  benefit  from  the  right 
of  action:  Carlson  v.  Oregon  8.  L.  Ry.  Co.  21 
Or.  459,  28  Pac  497. 

The  right  of  action  here  conferred  is  an 
entirely  new  one.  and  is  based  on  the  death 
of  the  Injured  person,  not  on  the  injury  that 
caused    it,    so    the   right   of   action   exists 


though  the  decedent  may  have  been  in- 
stantly killed:  Perham  v.  Portland  Elec 
Co.  33  Or.  468,  64  Pac.  14,  72  Am.  St.  Rep. 
730. 

The  fact  that  there  are  no  surviving  rela- 
tives or  creditors  of  a  person  to  whom  to 
distribute  the  amount  recovered,  does  not 
preclude  a  right  of  action  by  the  personal 
representatives:  Perham  v.  Portland  Elec. 
Co.  33  Or.  466,  64  Pac  14,  72  Am.  St.  Rep. 
730. 

Five  thousand  dollars  is  the  utmost  sum 
that  can  be  in  controversy  in  an  action 
under  this  section:  Holmes  v.  Oregon  A 
Cal.  R.  Co.  9  Fed.  246. 

Whenever  the  injury  causing  the  death 
occurred  upon  navigable  waters,  a  court  of 
admiralty  has  Jurisdiction  and  may  enter- 
tain a  suit  by  the  representatives  as  au- 
thorised by  this  section:  Holmes  v.  Oregon 
A  Cal.  R.  Co.  6  Fed.  80;  The  Clatsop  Chief, 
8  Fed.  167.  By  reason  of  the  state  "boat 
lien  law"  such  a  suit  may  be  in  rem:  The 
Oregon,  67  Fed.  846,  46  Fed.  77.  After  the 
release  of  a  vessel  upon  a  stipulation  other 
than  a  stipulation  for  the  value  of  the  ves- 
sel, in  order  to  enforce  such  a  lien  the 
vessel  must  be  rearrested:  The  Oregon,  168 
U.  S.  211;  and  if  such  proceedings  as 
amount  to  commencement  of  a  suit  are  not 
had  within  two  years  the  cause  is  barred: 
The  Oregon.  73  Fed.  861. 

MEASURE  OF  DAMAGES  is  the  pecun- 
iary loss  suffered  by  the  estate  of  the  de- 
ceased, without  any  solatium  for  the  grief 
or  anguish  of  the  surviving  relatives,  or 
pain  or  suffering  of  the  deceased,  and  that 
loss  is  the  probable  amount  of  what  he 
would  save  from  his  earnings  during  the 
residue  of  his  life  in  his  business  or  profes- 
sion, taking  into  consideration  his  age, 
ability,  and  disposition  to  labor;  and  his 
habits  of  living  and  expenditure:  Carlson 
V.  Oregon  S.  L.  Ry.  Co.  21  Or.  456,  28  Pac. 
497;  Holmes  v.  Oregon  &  Cal.  R.  Co.  5  Fed. 
75  and  642;  Holland  v.  Brown,  35  Fed.  48; 
Ladd  V.  Foster.  31  Fed.  832. 

Exemplary  damages  ought  not  be  given: 
Holmes  v.  Oregon  &  Cal.  R.  Co.  6  Fed.  562. 
No  allowance  can  be  made  for  sickness  and 
burial  expenses:  Holland  v.  Brown,  36 
Fed.  49. 

Insurance  recovered  can  not  be  set-off 
against  a  claim  for  damages  under  the  stat- 
ute:   Ladd  V.  Foster,  31  Fed.  833. 


§  382.    Several  Representatives  Regarded  as  One  Person. 

In  an  action  against  several  executors  or  administrators,  they  shall  all 
be  considered  as  one  person  representing  their  testator  or  intestate,  and 
judgment  may  be  given  and  execution  issued  against  all  of  them  who  are 
defendants  in  the  action,  although  the  summons  be  served  only  on  part  of 
them  in  the  same  manner  and  with  like  effect  as  if  served  on  all,  except  as 
provided  in  the  next  section.     [L.  1862 ;  D.  Cd.  §  368 ;  H.  C.  §  372.] 


§  383.    Judgment  on  Failure  to  Answer,  as  Evidence  of  Assets. 

When  a  judgment  is  given  against  an  executor  or  administrator  for  want 
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of  answer,  such  judgment  is  not  to  be  deemed  evidence  of  assets  in  his  hands, 
unless  it  appear  that  the  complaint  alleged  assets,  and  that « the  summons 
was  served  upon  him.     [L.  1862 ;  D.  Cd.  §  369 ;  H.  C.  §  373.] 

$S84.   Inventory  as  Evidence  May  be  Contradicted. 

In  an  action  against  executors  or  administrators,  in  which  the  fact  of 
their  having  administered  the  estate  of  their  testator  or  intestate,  or  any 
part  thereof,  is  put  in  issue,  and  the  inventory  of  the  property  of  the  de- 
ceased returned  by  them  is  given  in  evidence,  the  same  may  be  contradicted 
or  avoided  by  evidence, — 

1.  That  any  property  has  been  omitted  in  such  inventory,  or  was  not 
returned  therein  at  its  full  value,  or  that  since  the  return  thereof  such  prop- 
erty has  increased  in  value ; 

2.  That  such  property  has  perished  or  been  lost,  without  the  fault  of 
such  executors  or  administrators;  or  that  it  has  been  fairly  and  duly  sold  by 
them  at  a  less  price  than  the  value  so  returned;  or  that,  since  the  return  of 
the  inventory,  such  property  has  deteriorated  in  value.  In  such  action  the 
defendant  can  not  be  charged  for  any  things  in  action,  specified  in  their 
inventory,  unless  it  appear  that  they  have  been  collected,  or  with  due  diligence 
might  have  been.     [L.  1862;  D.  Cd.  §  370;  H.  C.  §  374.] 

f  S88.    Executor  of  His  Own  Wrong. 

No  person  is  liable  to  an  action  as  executor  of  his  own  wrong  for  having 
taken,  received,  or  interfered  with  the  property  of  a  deceased  person;  but 
is  responsible  to  the  executors  or  administrators  of  such  deceased  person, 
for  the  value  of  all  property  so  taken  or  received,  and  for  all  injury  caused 
by  his  interference  with  the  estate  of  the  deceased.  [L.  1862 ;  D.  Cd.  §  371 ; 
H.  C.  §  375.] 

The  effect  of  this  section  is  to  abolish  the  Rutherford   v.    Thompson,    14    Or.    239,    12 

common-law  rule  makinsr  one  who  wron^:-  Pac.  382. 

fnOy  interfered  with  the  estate   of  a  de-  The  payn^ent  of  claims  against  an  estate 

ceased  person  an  executor  de  son  tort,  and  by  one  who  assumes  to  act  as  administrator 

takes  away    the  remedy  which  a  creditor  thereof  under  an  appointment  void  for  want 

had  to  charge   the   intermeddler  as   such,  of  jurisdiction  in  the  court  making  the  ap- 

His  remedy  now  Is  to  procure  the  appoint-  pointment,  will  not  constitute  a  defense  to 

ment  of  an  administrator,  and  have  a  pro-  an  action  by  the  rightful  administrator  for 

ceeding  instituted  in  the  name  of  the  latter  conversion  of  the  property  of  the  estate: 

to  recover    the   property   misappropriated:  Oh  Chow  v.  Brockway,  21  Or.  448,  28  Pac 

384. 

SSSe.    Executor  of  Executor. 

An  executor  of  an  executor  has  no  authority  as  susch  to  commence  or 
maintain  an  action  or  proceeding  relating  to  the  estate  of  the  testator  of  the 
first  executor,  or  to  take  any  charge  or  control  thereof.  [L.  1862;  D.  Cd. 
§372;  H.  C.  §376.] 

$887.    Action  Against  Representatives  —  When  Commenced. 

An  action  may  be  commenced  against  an  executor  or  administrator  at 
any  time  after  the  expiration  of  six  months  from  the  granting  of  letters 
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testamentary  or  of  administration^  and  until  the  final  settlement  of  the 
estate  and  discharge  of  such  executor  or  administrator  from  the  trusty  and 
not  otherwise.     [L.  1862 ;  D.  Cd.  §  373 ;  H.  C.  §  377.] 


See  S 1108  for  limitation  of  actions 
brought  to  contest  wills. 

It  is  essential  that  the  complaint  shouM 
show  that  letters  of  administration  had 
been  granted  six  months  before  the  action 
was  brought.  An  allegation  that  on  the 
third  day  of  November,  1879,  an  order  or 
determination  of  the  county  court  was  duly 
made,  appointing  J.  A.  administrator  of  the 
estate  of  C.  A.,  deceased,  is  not  an  allega- 
tion that  letters  of  administration  were 
granted  on  that  day,  as  required  by  this 
section:    Wells  v.  Applegate,  10  Or.  619. 

The  provision  that  the  complaint  should 
show  that  six  months  had  expired  after  the 
issuing  of  letters  testamentary,  does  not 
apply  to  suits  brought  to  foreclose  mort- 
gages: Teel  V.  Winston,  22  Or.  491.  29  Pac. 
142. 

Where  the  complaint  shows  that  sit 
months  elapsed  from  the  Issuing  of  letters 
of  administration  before  the  commencement 
of  the  action,  but  does  not  show  on  what 
date  the  executor  qualifled,  it  will  be  pre- 
sumed after  verdict  that  he  qualifled  imme- 
diately: Aiken  v.  Coolidge,  12  Or.  246,  6 
Pac.   712. 

The  purpose  of  S  1161,  post,  is  to  afford 
a  summary  method  for  the  adjudication  of 


claims  without  the   necessity  of  technical 

E leadings,  and  the  effect  of  the  judgment 
I  merely  to  establish  the  claim  as  if  al- 
lowed, so  as  to  require  it  to  be  satisfied  in 
due  course  of  administration.  There  is  no 
repugnance,  therefore,  between  this  section 
and  S1161:  Pruitt  v.  Muldrick.  39  Or.  353, 
65  Pac.   20. 

The  death  of  a  mortgagor  and  proceedings 
in  the  county  court  do  not  prevent  or  sus- 
pend foreclosure  of  the  mortgage.  The  only 
consequence  of  a  failure  to  present  the 
claim  to  the  executor  or  administrator  be- 
fore bringing  suit  is  that  a  personal  judg- 
ment can  not  be  rendered  for  a  balance 
of  the  debt  remaining  unpaid  after  the  se- 
curity is  exhausted:  Teel  v.  Winston,  22 
Or.  491,  29  Pac.  142. 

The  period  of  six  months  during  which 
an  action  against  the  personal  representa- 
tives is  forbidden  must  not  be  regarded  as 
part  of  the  time  limited  for  commencing  the 
action:  Blaskower  v.  Steel,  23  Or.  109.  31 
Pac.  252. 

Where  there  is  no  legal  presentment  of  a 
claim  against  an  estate,  it  is  a  bar,  after 
expiration  of  the  stautory  time  for  pre- 
sentment, to  suit  on  such  claim:  Zachary 
V.   Chambers,   1  Or.   821. 


i  388.    Claim  Must  be  Presented  to  Executor  or  Administrator. 

Such  action  shall  not  be  commenced  until  the  claim  of  the  plaintifE 
has  been  duly  presented  to  such  executor  or  administrator,  and  by  him 
disallowed.  If  such  claim  is  presented  after  the  expiration  of  such  period  of 
six  months,  the  executor  or  administrator,  in  an  action  therefor,  shall  only 
be  liable  to  the  extent  of  the  assets  in  his  hands  at  the  time  the  summons  is 
served  upon  him.     [L.  1862;  D.  Cd.  §  374;  H.  C.  §  378.] 

§  389.    Provisional  Remedies  Against  Executors  or  Administrators. 

In  an  action  against  an  executor  or  administrator,  as  such  the  provi- 
sional remedies  of  arrest  and  attachment  shall  not  be  allowed  on  account  of 
the  acts  of  his  testator  or  intestate;  but  for  his  own  acts  ap  such  executor 
or  administrator  such  remedies  shall  be  allowed  for  the  same  causes,  and  in 
like  manner,  and  with  like  effect,  as  in  actions  at  law  generally.  [L.  1862 ; 
D.  Cd.  §  375 ;  H.  C.  §  379.] 
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CHAPTER   I. 

OF   GENERAL   PROVISIONS    RELATING    TO    SUITS    IN    EQUITY. 

f  890.    For  What  Causes  Suit  in  Equity  Maintainable. 

The  enforcement  or  protection  of  a  private  right,  or  the  prevention  of 
or  redress  for  an  injury  thereto,  shall  be  obtained  by  a  suit  in  equity  in  all 
cases  where  there  is  not  a  plain,  adequate,  and  complete  remedy  at  law, 
and  may  be  obtained  thereby  in  all  cases  where  courts  of  equity  have  been 
used  to  exercise  concurrent  jurisdiction  with  courts  of  law,  unless  otherwise 
specially  provided  in  this  title.  In  a  suit,  the  party  complaining  shall  be 
known  as  the  plaintiff,  and  the  adverse  party  as  the  defendant.  [L.  1862 ; 
D.  Cd.  §376;  H.  C.  §380.] 

relief  in  EXJUITY. — The  opportunity  tlon  of  the  code  between  forms  of  actions 

afforded  by  this  section  for  a  treatise  on  at    law    is    abolished,    but    proceedings    in 

tile,  entire  scope  of  equity  wUl  not  be  em-  equity  are  still  kept  distinct  from  actions 

braced,  but  the  note  will  be  restricted  to  at  law:    Ming  Tue  v.  Coos  Bay  R.  Co.  24 

those  cases  within  the  narrower  limits  of  Or.  393,  33  Pac.  641. 

the  section.  The  fundamental  basis  of  equity  Jurlsdlc- 

The  distinction  existing  before  the  adop-  tlon  is  the  want  of  a  plain,  adequate,  and 
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complete  remedy  at  law:  Love  v.  Morrill,  19 
Or.  649,  24  Pac.  916;  Davis  v.  Hofer,  38  Or. 
154,  63  Pac.  56. 

Where  the  facts  necessary  to  give  a  court 
of  equity  jurisdiction  are  stated  in  the  com- 
plaint, and  are  denied  by  the  answer,  the 
question  of  jurisdiction  becomes  one  of  fact 
to  be  determined  on  the  hearing:,  and  Ls  not 
waived;  and  where,  during  the  prosrress  of 
the  trial,  want  of  jurisdiction  appears,  it  is 
the  duty  of  the  court  to  dismiss  the  com- 
plaint: Love  V.  Morrill,  19  Or.  560,  24  Pac 
916. 

In  the  following  cases  there  is  an  ade- 
quate remedy  at  law:  Where  the  only  con- 
troversy between  the  parties  is  the  legal 
title  to  a  strip  of  land  claimed  to  have 
been  acquired  by  adverse  possession:  Love 
v.  Morrill,  19  Or.  645.  24  Pac.  916.  W^iere 
a  party  seeks  to  be  relieved  from  a  judg- 
ment on  account  of  ignorance  of  an  essen- 
tial fact  at  the  time  of  trial  in  the  circuit 
court:  Wells,  Fargo  &  Co.  v.  Wall,  1  Or.  295. 
Where  plaintiff  and  defendant,  who  were 
attorneys  but  not  partners,  were  employed 
to  prosecute  several  suits,  and  had  an 
agreement  between  themselves  as  to  the 
amount  of  commission  each  should  receive, 
and  one  collects  and  fails  to  pay  over  to 
the  other  his  due  proportion  of  the  fee: 
Willis  V.  Crawford,  38  Or.  630,  63  Pac. 
986. 

A  court  of  equity,  after  sustaining  an  ar- 
bitration and  award  in  a  suit  to  set  aside 
the   award   and   receiver   on   an    insurance 

{>olicy,  can  not  decree  a  recovery  as  to 
tems  not  submitted  to  arbitration,  for 
there  is  an  adequate  remedy  at  law  by  an 
action  for  their  value:  Stemmer  v.  Scottish 
Ins.  Co.  33  Or.   82.   49  Pac.  688. 

The  act  of  congress  of  March  12.  1860. 
"to  extend  the  provisions  of  an  act  to  en- 
able the  State  of  Arkansas  and  other  states 
to  reclaim  the  swamp  land  within  their 
limits,  to  Oregon  and  Minnesota."  was  a 
grant  in  praesenti  to  the  latter  states  of 
land  that  was  in  fact  swamp  land  at  the 
date  of  the  act;  and  a  party  claiming  such 
land  under  a  patent  from  the  State  of 
Oregon  has  a  complete  remedy  at  law 
against  one  claiming  under  a  patent  from 
the  government:  Miller  v.  Tobin,  16  Or. 
640.  16  Pac.  161. 

Equity  will  not.  simply  on  the  ground  of 
preventing  a  multiplicity  of  suits,  exercise 
jurisdiction  over  a  joint  suit  by  several 
plaintiffs  whose  rights  are  purely  legal  and 
entirely  distinct,  and  each  one  of  whom 
claims  a  separate  judgment,  the  granting 
or  refusing  of  which  does  not  depend  upon 
the  rights  of  his  coplalntifTs.  In  such  case 
the  legal  remedies  are  quite  adequate:  Van 
Auken  v.  Dammeier.  27  Or.  154,  40  Pac.  89. 

But  where  one  has  made  a  conveyance 
of  property  in  consideration  of  her  future 
support,  although  she  has  a  remedy  at  law. 
to  avoid  a  multiplicity  of  actions  to  recover 
for  such  support  equity  will  make  her  main- 
tenance a  charge  upon  the  premises:  Pat- 
ton  V.  Nixon.  33  Or.  162.  52  Pac.  1048. 

A  bill  in  equity  should  be  dismissed  where 
the  subject-matter  is  entirely  without  the 
pale  of  equity  jurisdiction,  though  both  par- 
ties consent  to  a  trial  upon  the  merits: 
Small  V.  Lut«,  34  Or.  136.  66  Pac.  629. 

A  suit  by  a  judgrment  debtor  will  not  lie 
to  enjoin  the  sale  of  his  personal  property 
under  execution  upon  the  ground  that  it  is 
exempt,  unless  the  property  possesses  a 
special  value  to  the  judgment  debtor  alone, 
such  as  a  keepsake  the  loss  of  which  can 
not  be  compensated  in  damages,  since  the 
judgment  debtor  has  an  adequate  remedy 
at  law  for  the  unlawful  seizure  and  deten- 
tion, except  as  to  property  possessing  such 
special  value:  Parsons  v.  Hartman,  26  Or. 
647.  37  Pac.  61,  42  Am.  St.  Rep.  803. 

But,  unless  the  remedy  at  law  is  as  ade- 
quate and  complete  as  the  remedy  In  equity, 
a  party  will  not  be  compelled  to  resort 
thereto:    Benson  v.   Keller.   37  Or.   129,   60 


Pac.  918;  South  Port.  Land  Co.  v.  Munger, 
36  Or.    473,   64  Pac.    815. 

Where  B.  being  in  possession  of  sundry 
duebills,  was  induced  by  K,  through  certain 
fraudulent  representations,  to  deliver  them 
to  him  for  the  purpose  of  paying  a  debt  of 
B's.  but  the  duebills  were  pledged  for  K*s 
personal  debts,  an  action  for  damages 
against  K  for  deceit  would  not  be  as  effect- 
ive as  the  remedy  in  equity,  even  if  K  were 
solvent:  Benson  v.  Keller.  37  Or.  129,  60 
Pac.  918. 

Garnishment  and  attachment  proceedings 
do  not  afford  an  adequate  remedy  at  law  to 
uncover  assets  fraudulently  concealed,  and 
do  not  take  the  place  of  the  creditor's  bill: 
Sab  in  v.  Anderson,  81  Or.  495,  49  Pac  870; 
Matlock  V.  Babb.  31  Or.  616.  49  Pac.  87S. 
Nor  do  the  proceedings  supplementary  to 
execution  afford  such  adequate  remedy: 
Matlock   V.    Babb.   31  Or.   616,   49    Pac.    873. 

So.  when  a  court  of  equity  originally  had 
jurisdiction  in  any  class  of  cases  for  which 
the  proceedings  at  common  law  did  not 
then  afford  an  adequate  remedy,  such  juris- 
diction will  not  be  lost  by  reason  of  sub- 
sequent legislation  conferring  on  courts  of 
law  authority  to  decide  such  cases,  unless 
there  are  negative  words  excluding  the 
jurisdiction  of  equity:  Phipps  v.  Kelly.  12 
Or.  218,  6  Pac.  707;  Baer  v.  Ballingall.  37 
Or.  422,  61  Pac.  852;  Fleischner  v.  Citizens' 
Invest.   Co.   26  Or.   129,  36  Pac   174. 

Where  equity  takes  jurisdiction  for  one 
purpose,  it  will  retain  the  case  until  the 
whole  subject  is  disposed  of,  but  the  pri- 
mary and  original  object  of  the  suit  must 
be  clearly  within  its  jurisdiction:  Phipps 
V.   Kelly,   12  Or.  221.   6  Pac.   707. 

Thus,  where  a  court  of  equity  acquires 
jurisdiction  to  re-establish  a  lost  instru- 
ment, it  may  go  on  and  award  damages  for 
the  breach  thereof:  Howe  v.  Taylor,  6  Or. 
292. 

So,  where  a  court  obtains  jurisdiction  to 
enjoin  a  nuisance,  it  may  also  award  dam- 
ages: Fleischner  v.  Citizens'  Invest.  Co.  26 
Or.   132.  85  Pac.  174. 

Where  a  court  of  equity  originally  had 
jurisdiction,  it  does  not  lose  it  because, 
prior  to  the  decree,  the  situation  is  so 
changed  by  the  acts  of  the  defendant  as  to 
render  It  possible  for  a  court  of  law  to 
grant  the  same  relief:  Crossen  v.  Murphy. 
31  Or.   128.   49  Pac  858. 

But  this  rule  can  not  be  invoked  to  pro- 
cure a  money  judgment  in  a  foreclosure  suit 
where  the  mortgage  was  adjudged*  void,  for 
the  equitable  jurisdiction  depended  upon 
the  validity  of  the  mortgage:  Denny  v.  Mc- 
Cown,  34  Or.  53,  64  Pac.   952. 

So,  where  a  complaint  in  a  foreclosure  of 
mechanics'  Hen  does  not  state  a  cause  of 
suit,  it  can  not  be  retained  and  a  money 
judgment  decreed  thereon:  Ming  Yue  v. 
Coos  Bay  R.  Co.  24  Or.  392,  33  Pac.  641. 

Denial  of  an  application  under  9  103  to 
vacate  a  judgment  on  the  ground  of  inad- 
vertence, surprise,  or  excusable  neglect  is 
a  bar  to  a  suit  in  equity  for  the  same  relief 
on  the  same  ground:  Thompson  v.  Connell, 
31  Or.  232.  46  Pac  467.  66  Am.  St  Rep.  818. 

Where  one  of  plaintifTs  attorneys  takes  a 
judgment  against  the  defendant  while  the 
latter  is  engaged  in  trying  to  make  settle- 
ment with  the  plaintiff  and  another  of  his 
attorneys  at  the  latter's  suggestion,  equity 
will  set  it  aside  for  fraud:  Marsh  v.  Perrin, 
10  Or.  364. 

One  seeking  such  relief  in  equity  must  be 
free  from  fault  or  negligence:  Brenner  v. 
Alexander.  16  Or.  349.  19  Pac  9.  8  Am.  St. 
Rep.  301. 

CORRECTING  MISTAKES  AND  RE- 
FORMING INSTRUMENTS.— Equity  will 
reform  a  mistake  in  a  written  instrument, 
but  it  requires  therefor  the  cleanest  and 
most  satisfactory  proof  of  the  misttike: 
Smith  V.  Butler,  11  Or.  47,  4  Pac.  617;  Ep- 
stein V.  State  Ins.  Co.  21  Or.  181,  27  Pac 
1046;  Shively  v.  Welch,  2  Or.  288;  Evarta  v. 
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Steger,  6  Or.  147;  Lewis  v.  Lewis,  6  Or.  169;  Equity  will  correct  a  mistake  In  a  Judg- 

Stephens  v.  Murton,  6  Or.  194;  Remillard  v.  ment  or  decree  where  such  mistake  Is  not 

Prescott,  8  Or.  38;  Mitchell  v.  Holman,  30  judicial,  and  there  Is  no  other  means  of  ob- 

Or.  280,  47  Pac.  616;  Foster  v.  Schmeer,  16  talnlng  relief:    Smith  v.  Butler,  11  Or.  48, 

Or.  363,   15  Pac.   626;   Archer  v.   Oallfomla  4  Pac.  517. 

Lumb.  Co.  24  Or.  841.  33  Pac.  626;  Klelnsorge  A  ereneral  assignment  for  the  benefit  of 

V.  Rohse,  26  Or.  61,  34  Pac.  874;  South  Port,  creditors,  when  made  in  fraud  of  the  Insol- 

L.  Co.  V.  Munsrer.  36  Or.  457,  64  Pac.  816.  vent  law,  may  be  set  aside  in  equity:   Daw- 

Where,  however  by  mutual  mistake,  a  son  v.  Coffey,  12  Or.  613,  8  Pac.  838. 
deed  describes  property  other  than  that  An  objection  in  an  equity  suit  that  plain- 
purchased,  and  the  land  described  in  the  tiff  has  an  adequate  remedy  at  law  can  not 
deed  Is  sold  on  execution  against  the  ven-  be  raised  by  a  defendant  who  has  by  his 
dee,  the  sale  Is  void;  and  equity  can  not»  own  answer  asked  equitable  relief:  Munlc- 
at  the  Instance  of  the  grantee  of  a  pur-  ipal  Security  Co.  v.  Baker  County,  33  Or. 
chaser  at  the   execution  sale,   correct   the  338,  64  Pac.  174. 

error  so  as  to  give  him  title  to  the  land  For  equity  Jurisdiction  in  abatinsr  a  nui- 

actually  purchased  by  the  vendee:   Burrows  sance,  see  note  to  §  343. 

V.  Parker,  31  Or.  67,  48  Pac.  1100,  66  Am.  St.  For  injunction,  see  note  to  S  420. 
Rep.  812. 

f  181.    Mode  of  Proceeding  in  Suit. 

Bills  of  revivor  and  bills  of  review,  of  whatever  nature,  exceptions  for 
insufSeiency,  impertinence,  or  irrelevancy,  and  crossbills,  except  as  herein- 
after mentioned,  are  abolished ;  but  a  decree  in  equity  may  be  impeached  and 
set  aside,  suspended,  avoided,  or  carried  into  execution  by  an  original  suit : 
and  in  an  action  at  law,  where  the  defendant  is  entitled  to  relief,  arising 
out  of  facts  requiring  the  interposition  of  a  court  of  equity,  and  material 
for  his  defense,  he  may,  upon  filing  his  answer  therein,  also  as  plaintiff, 
file  a  complaint  in  equity,  in  the  nature  of  crossbill,  which  shall  stay  the 
proceedings  at  law,  and  the  case  thereafter  shall  proceed  as  in  a  suit  in  equity, 
in  which  said  proceedings  may  be  perpetually  enjoined  by  final  decree,  or 
allowed  to  proceed  in  accordance  with  such  final  decree.  The  mode 
of  proceedings  in  a  suit,  from  the  commencement  to  the  determination 
thereof,  and  thereafter  until  satisfaction  or  performance  of  the  decree  be  had, 
shall  be  as  provided  in  this  title,  and  not  otherwise.  [L.  1862 ;  D.  Cd.  §  377 ; 
L  1870,  p.  30,  §  4;  H.  C.  §  381.] 

« 

BILLS  IN   EQUITY.— While  bills  of  re-  original  suit:    Hilts  v.  Ladd,  36  Or.  241,  68 

view  and  other   forms  of  bills   have  been  Pac.  32. 

abolished  by  the  code,  it  is  only  the  form  After  the  expiration  of  the  term  during 

that  is  abolished,   the  substance  remains:  which  it  was  entered  a  consent  decree  can 

Heatherly  v.  Hadley,  4  Or.  8.  not  be  attacked  or  impeached  in  any  man- 

A  suit  to  set  aside  a  decree  may  now  be  ner  except  by  an   original  bill:     Stltes   v. 

maintained  upon  the  grounds  which  would  McGee,  37  Or.  676.  61  Pac.  1129. 

fonnerly  have  been  sufficient  to  maintain  a  Where  one  has  obtained  a  decree  upon  a 

bill  of  review:    Crews  v.  Richards,   14  Or.  note  and  mortgage  which  was  subject  to  a 

433.  13  Pac.  67.  counterclaim  against  his  assignor,   who  is 

An  original   bill   may   be   maintained   to  insolvent,  the  court  in  which  the  decree  was 
set  aside   or    impeach  a  decree   upon  any  entered   may   entertain   an   original   bill   to 
of  the    grounds    which    might    have    been  restrain  its  enforcement:  McDonald  v.  Mac- 
maintained  formerly  under  a  bill  of  review:  kenzie.  24  Or.  680,  14  Pac.  868. 
Hilts  V.  Ladd,  36  Or.  241,  68  Pac.  32.  Where   there   are    no   allegations    in   the 

An  original  bill  In  the  nature  of  a  bill  of  complaint  in  a  suit  to  set  aside  a  foreclos- 

review  will  probably  lie  to  correct  errors  of  ure  decree  and  to  enjoin  the  execution  of  a 

law  appearing   on   the   face   of  the   decree  sherlflF's   deed    to   the   purchaser,    that   the 

sought  to  be  reviewed:   Campbell  v.  Snyder,  decree  was  procured  by  fraud,  or  that  de- 

27  Or.  260.  41  Pac.  669.  fendant  was  prevented  from  making  a  de- 

The  remedy  must  be  by  original  bill,  and  fense  by  fraud,  accident,  or  excusable  mis- 
can  not  be  by  one  in  the  nature  of  a  bill  take,  and  there  Is  no  showing  of  a  meri- 
of  review:  Nessley  v.  Ladd,  30  Or.  664,  48  torlous  defense,  the  decree  will  be  set  aside 
Pac.  420;  Knott  v.  Knott,  6  Or.  336.  only  on  the  showing  that  it  is  void,  and  that 

A  suit  to  set  aside  the  decree  can  not  be  the   execution    of   the   deed   will   create   a 

maintained  where  it  appears  that  the  plain-  cloud  on  plaintiflF's  title:   George  v.  Nowlan, 

tills  not  only  knew,  but  could  have  used,  at  38  Or.  639.  64  Pac.  1. 

the  former  trial,   the  matters  upon  which  Such  a  suit  can   not  be  sustained  as  a 

they  seek  to  set  aside  the  decree,  and  the  bill  of  review,  for  its  object  is  not  to  cor- 

only  ground  of  relief  asserted  is  that  they  rect    but    to    destroy:     George    v.    Nowlan, 

were  misled  by  the  allegations  of  the  ad-  supra. 

verse  party!    Crews  v.  Richards,  14  Or.  446.  A  bill  of  review,  if  such  were  proper  at 

13  Pac.  67.  all  in  this  state,   must  be  brought  within 

A  suit  to  impeach  a  decree  regularly  en-  the  time  allowed  by  statute  for  an  appeal: 

tered  can  not  be  maintained  on  cumulative  George  v.  Nowlan.  supra, 

parol  evidence   to  a  point  in  issue  in  the  CROSSBILLS. — When,    In    an    action    at 

Vol.  I.— 16. 


242 


Op  Suits  in  Equity. 


[Title  VI. 


law,  the  defendant  is  entitled  to  relief 
arising  out  of  facts  requiriner  the  interposi- 
tion of  a  court  of  equity,  and  such  facts  are 
material  to  his  defense  in  the  action  at  law, 
he  may  set  them  out  in  a  crossbill,  although 
such  facts  constitute  but  a  partial  defense 
to  the  action  at  law,  and  are  not  such  as 
could  be  made  the  subject  of  an  original 
bill.  The  defendant,  however,  must  be 
without  a  plain,  adequate,  and  complete 
remedy  at  law:  Hatcher  v.  Briggs,  6  Or. 
31;  Beacannon  v.  Liebe,  11  Or.  447,  6  Pac. 
273;  South  Port.  L.  Co.  v.  Munger,  36  Or. 
472,  60  Pac.  5. 

In  an  action  at  law,  in  order  to  enable 
the  court  to  consider  a  purely  'equitable 
title,  or  any  facts  which  in  equity  subordi- 
nate a  legal  title,  and  give  the  defendant  a 
better  right  by  reason  of  his  superior 
equity,  it  must  be  brought  before  the  court 
by  a  crossbill,  as  provided  in  this  section: 
Moore  v.  Frazier,  15  Or.  639,  16  Pac.  869. 

When  such  a  crossbill  is  filed  the  defend- 
ant institutes  a  suit  which  must  be  deter- 
mined before  any  further  proceedings  in  a 
law  action  can  be  had:  Oatman  v.  Epps, 
15  Or.  437,  15  Pac.  709. 

When  an  answer  sets  up  a  full  and  com- 
plete legal  defense  to  an  action,  a  crossbill 
in  equity  can  not  be  filed  under  this  sec- 
tion: Dolph  V.  Barney.  5  Or.  215;  Scheland 
V.  Erpelding.  6  Or.  259. 

A  defendant  in  an  action  at  law  has  no 
right  to  file  a  complaint  in  equity  in  the 
nature  of  a  crossbill,  unless  the  complaint 
shows  that  he  is  entitled  to  relief  arising 
out  of  facts  requiring  the  interposition  of 
a  court  of  equity,  and  material  for  his 
defense;  and  where  it  appears  from  the 
complaint  filed  in  such  a  case  that  the  facts 
alleged,  if  true,  would  be  a  defense  in  an 
action  at  law,  a  demurrer  to  the  complaint 
will  be  sustained:  Scheflflin  v.  Weatherred, 
19  Or.  174.  23  Pac.  898. 

The  cross  complaint  In  such  a  case  is 
really  as  independent  of  the  action  at  law 
as  though  it  were  commenced  by  original 


summons:    Schefilin  v.  Weatherred,  supra. 

The  Jurisdiction  obtained  by  a  court  of 
equity  of  a  crossbill  is  the  same  as  the 
original  Jurisdiction  at  common  law.  The 
relief  afforded  under  such  a  crossbill  is  as 
broad  as  that  which  may  be  obtained  by  an 
original  bill,  and  the  remedy  may  be  in- 
voked whenever  the  law  remedy  is  not  as 
prompt,  adequate,  and  efllcient  as  that  in 
equity:  South  Port.  L.  Co.  v.  Munger,  36 
Or.  472,  60  Pac.  5. 

Where  defendant  filed  a  cross  complaint 
alleging  an  equitable  defense  and  plaintiff, 
after  a  motion  to  strike  and  demurrer  to 
cross  complaint  had  been  overruled,  an- 
swered, the  right  to  insist  that  the  action 
be  tried  at  law  was  waived,  since  by  an- 
swering plaintiff  voluntarily  submitted  to 
equitable  Jurisdiction:  South  Port,  L.  Co. 
V.    Munger.  26  Or.  467,  60  Pac.  5. 

A  stipulation  between  parties  to  an  action 
at  law  in  which  a  crossbill  in  equity  was 
interposed,  that  the  suit  in  equity  shall 
proceed  to  trial  and  that  the  findings  of 
fact  shall  be  filed  in  the  law  action  and 
Judgment  entered  accordingly  is  of  no  effect 
where  the  court  of  its  own  motion  dismissed 
the  crossbill  for  want  of  Jurisdiction,  and 
the  law  action  must  then  proceed  as  If  the 
crossbill  had  never  been  filed  or  the  stipu- 
lation made:  Small  v.  Lutz,  34  Or.  140,  55 
Pac.  529.  58  Pac.  79. 

A  party  may  rely  upon  a  legal  defense  in 
an  action  without  being  thereby  precluded 
from  afterwards  asserting  his  equitable  title 
in  an  original  suit:  Hill  v.  Cooper,.  6  Or. 
181;  South  Port.  L.  Co.  v.  Munger;  36  Or. 
473.  60  Pac.  5;  Spaur  v.  McBee,  19  Or.  79, 
23  Pac.  818. 

APPEAL. — Error  in  sustaining  the  de- 
murrer to  a  complaint  in  the  nature  of  a 
crossbill  can  not  be  inquired  into  upon  an 
appeal  from  a  Judgment  recovered  in  the 
law  case.  The  proceedings  at  law  should 
be  disregarded  and  the  appeal  taken  from 
the  decree  in  the  equity  case:  Oatman  v. 
Epps,  15  Or.  437,  15  Pac.  709. 


§  392.   .Limitations  of  Suits. 

A  suit  shall  only  be  commenced  within  the  time  limited  to  commence 
an  action  as  provided  in  chapter  II  of  title  I  of  this  code ;  and  a  suit  for  the 
determination  of  any  right  or  claim  to  or  interest  in  real  property  shall  be 
deemed  within  the  limitations  provided  for  actions  for  tte  recovery  of  the 
possession  of  real  property;  but  no  suit  shall  be  maintained  to  set  aside, 
cancel,  annul,  or  otherwise  affect  a  patent  to  lands  issued  by  the  United 
States  or  this  state,  or  to  compel  any  person  claiming  or  holding  under  such 
patent  to  convey  the  lands  described  therein,  or  any  portion  of  them,  to  the 
plaintiff  in  such  suit,  or  to  hold  the  same  in  trust  for,  or  to  the  use  and 
benefit  of,  such  plaintiff,  or  on  account  of  any  matter,  thing,  or  transaction 
which  was  had,  done,  suffered,  or  transpired  prior  to  the  date  of  such  patent, 
unless  such  suit  is  commenced  within  ten  years  from  the  date  of  such  patent. 
In  a  suit  upon  a  new  promise,  fraud,  or  mistake,  the  limitation  shall  only  be 
deemed  to  commence  from  the  making  of  the  new  promise  or  the  discovery 
of  the  fraud  or  mistake :  Provided,  this  section  shall  not  be  construed  so  as 
to  bar  an  equitable  owner  in  possession  of  real  property  from  defending  his 
possession  by  means  of  his  equitable  title ;  and  in  any  action  for  the  recovery 
of  any  real  property,  or  the  possession  thereof,  by  any  person  or  persons 
claiming  or  holding  the  legal  title  to  the  same  under  such  patent  against  any 
person  or  persons  in  possession  of  such  real  property  under  any  equitable 
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title,  or  having  in  equity  the  right  to  the  possession  thereof  as  against  the 
plaintiff  in  such  action,  such  equitable  right  of  possession  may  be  pleaded 
by  answer  in  such  action,  or  set  up  by  bill  in  equity  to  enjoin  such  action  or 
execution  upon  any  judgment  rendered  therein;  and  the  right  of  such 
equitable  owner  to  defend  his  possession  in  such  action,  or  by  bill  for  injunc- 
tion, shall  not  be  barred  by  lapse  of  time  while  an  action  for  the  possession 
of  such  real  property  is  not  by  the  provisions  of  chapter  II  of  title  I  of  this 
code.     [L.  1862;  D.  Cd.  §  378;  L.  1878,  p.  25,  §  1;  H.  C.  §  382.] 


limitations  of  suits  in  equity.— 

In  cases  of  concurrent  Jurisdiction,  equity 
follows  the  law  as  to  the  statute  of  limita- 
tions, but  in  cases  of  purely  equitable  rights 
equity  is  not  bound  by  the  statute,  and 
only  acts  in  analogy  to  It:  Hall  v.  Russell, 
3  Saw.  614. 

Thus,  the  same  period  which  will  bar  an 
action  for  the  recovery  of  real  property 
will  bar  a  suit  touching  a  claim  or  interest 
therein:  Springer  v.  Young,  14  Or.  286,  12 
Pac.  400. 

After  the  repudiation  of  a  trust,  of  which 
the  cestui  que  trust  had  notice,  an  adverse 
holding  for  the  statutory  period  will  pre- 
vent the  bringing  of  a  suit  to  declare  the 
trust  In  equity:  Raymond  v.  Flavel,  27  Or. 
238.  40  Pac.  168;  Springer  v.  Young,  supra. 

A  suit  to  re-establish  a  lost  instrument. 
or  undertaking.  Is  barred  by  the  same  period 
that  an  action  upon  the  undertaking  is 
barred:    Howe  v.  Taylor,  6  Or.  293. 

But  in  cases  which  come  purely  under 
equitable  cognizance  the  statute  of  limita- 
tions has  no  application,  and  in  determining 
whether  or  not  a  claim  for  equity  is  stale, 
the  court  is  not  confined  to  the  statutory 
period,  but  may  refuse  or  grant  relief  in 
cases  where  the  delay  is  less  or  greater  than 
that  named  in .  the  statute:  Neppach  v. 
Jones,  20  Or.  493,  26  Pac.  669,  23  Am.  St. 
Rep.  146;  Loomis  v.  Rosenthal,  34  Or.  686, 
&T  Pac.  66:  Sedlak  v.  Sedlak,  14  Or.  640,  13 
Pac.  462. 

Before  the  amendment  of  the  mining 
laws  of  the  state  in  1898,  the  interest  ac- 


quired by  a  locator  was  not  real  property, 
and  a  suit  for  the  determination  of  such 
Interest  was  not  governed  by  the  limitations 
of  actions  for  real  property:  Herron  v. 
Eagle  MIn.  Co.  37  Or.  157,  61  Pac.  417. 

In  Anderson  v.  Baxter,  4  Or.  110,  it  •  is 
held  that  a  suit  to  foreclose  a  mortgage  Is 
not  "a  suit  for  tne  determination  of  any 
right  or  claim  to,  or  interest  in,  real  prop- 
erty" within  the  provision  of  this  statute. 

The  provision  here  that  "this  section  shall 
not  be  construed  so  as  to  bar  an  equitable 
owner  from  possession  of  real  property,'* 
etc.,  does  not  abrogate  the  principle  an- 
nounced in  Hill  V.  Cooper,  6  Or.  182,  that 
the  fact  that  a  party  relying  upon  his  legal 
defense  in  an  action  at  law  is  not  pre- 
cluded from  thereafter  asserting  his  equit- 
able title  in  an  original  suit  in  equity: 
Spaur  V.  McBee,  19  Or.  80,  23  Pac.  818. 

LIMITATION  IN  CASES  AFFECTING 
PUBLIC  LANDS. — Before  the  amendment 
of  this  section  in  1878  the  limitation  in  re- 
gard to  setting  aside,  cancelling,  annulling, 
or  otherwise  affecting  a  patent  to  lands 
Issued  by  the  United  States  was  Ave  years. 
It  was  held  under  that  provision  that  this 
part  of  this  section  was  Intended  to  apply 
only  to  controversies  arising  under  S  617, 
post,  between  rival  claimants  to  the  same 
tract,  as  patentees  of  the  state,  or  of  the 
United  States:  Baker  v.  Woodward,  12  Or. 
18.  6  Pac.  173. 

This  provision  should  be  applied  to  suits 
In  equity  in  the  United  States  courts:  Hall 
V.  Russell,  3  Saw.  616. 


1 883.    In  Whose  Name  Suit  to  be  Prosecuted. 

Every  suit  shall  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  in  this  section  otherwise  provided.  An  executor  or  an  adminis- 
trator, a  trustee  of  an  express  trust,  or  a  person  expressly  authorized 
to  sue  by  statute,  may  sue  without  joining  with  him  the  person  for 
whose  benefit  the  suit  is  prosecuted.  A  trustee  of  an  express  trust 
within  the  meaning  of  this  section  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another. 
[L.  1862 ;  D.  Cd.  §  379 ;  H.  C.  §  383.] 


REAL  PARTY  IN  INTEREST.— See  note 
to  I  27.  ante. 

An  Individual  taxpayer  may  maintain  a 
salt  to  enjoin  the  lUefal  diversion  of  public 
funds  by  a  public  offlcial  when  It  appears 
that  the  result  of  such  diversion  will  be  to 
increase  the  rate  of  taxation  to  be  borne 
br  all  taxpayers:  Burn  ess  v.  Multnomah 
County.  37  Or.  460.  60  Pac.  1005;  Brownfleld 
T.  Houser,  30  Or.  534,  49  Pac.  S43. 

But  unless  some  personal  injury  is  shown 


such  party  can  not  bring  suit  in  his  own 
name:  Sherman  v.  Bellows.  24  Or.  553,  34 
Pac.  549;  State  v.  Pennoyer,  36  Or.  209,  37 
Pac.  906.  25  L.  R.  A.  862;  State  v.  Lord, 
28  Or.  498,  43  Pac.  471. 

But  where  funds  have  already  been  mis- 
applied and  are  gone,  the  proper  party  to 
complain  is  the  injured  corporation  either 
in  its  own  name,  or  on  the  relation  of  some 
proper  person:  Brownfleld  v.  Houser,  30  Or. 
534,  49  Pac.   843. 


1394.    Plaintiffs  and  Defendants;  Who  May  Be. 

All  persons  having  an  interest  in  the  subject  of  the  suit,  and  in  obtaining 
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the  relief  demanded,  may  be  joined  as  plaintiffs,  except  as  in  this  title  other- 
wise provided.  Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary  part y 
to  a  complete  determination  or  settlement  of  the  questions  involved  therein. 
[L.  1862;  D.  Cd.  §  380;  H.  C.  §  384.] 


JOINING  PARTIES.— Plaintiff  may  join 
in  his  suit  to  enforce  her  riffht  to  land,  and 
obtain  the  legal  title  from  one  party,  any 
other  parties  who  may  be  In  possession 
claiming  adversely  to  him:  Weiss  v.  Bethel, 
8  Or.  627. 

Persons  whose  property  will  be  affected 
by  the  levy  of  a  tax  may  Join  as  plaintiffs 
in  enjoining  the  collection  of  such  tax: 
Stingle  V.  Nevel,  9  Or.  66. 

The  owner  of  a  state  or  county  warrant 
is  a  necessary  party  to  a  suit  to  enjoin  its 


payment:     State   v.   Metschan,    32   Or.   3S1. 
46  Pac.  791. 

When  It  appears  from  the  record  that 
the  real  merits  of  the  suit  can  not  be  de- 
termined without  essentially  affecting  the 
rights  of  persons  in  the  subject-matter,  who 
are  not  parties,  and  whose  names  nowhere 
appear  in  the  record,  the  court  will  refuse 
to  examine  the  facts  and  dismiss  the  com- 
plaint for  want  of  parties:  Beasley  v. 
Shively,  20  Or.  608,  26  Pac.  846. 

See,  also,  §  41  as  to  bringing  in  additional 
parties. 


§  385.    Who  Must  be  Joined  as  Plaintiffs  or  Defendants — Numerous  Parties. 

Of  the  parties  to  the  suit,  those  who  are  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants ;  but  if  the  consent  of  any  one  who  should 
have  been  joined  as  plaintiff  can  not  be  obtained,  he  may  be  made  a  defendant, 
the  reason  thereof  being  stated  in  the  complaint;  and  when  the  question  is 
one  of  a  common  or  general  interest  of  many  persons,  or  when  the  parties 
are  very  numerous,  and  it  may  be  impracticable  to  bring  them  all  before 
the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole. 
[L.  1862;  D.  Cd.  §  381;  H.  C.  §  385.] 


This  section  does  not  apply  to  actions  at 
law.  There  is  no  provision  by  which  per- 
sons, without  their  consent,  can  be  made 
Sarties  in  actions  at  law:  State  Ins.  Co.  v. 
►regon  Ry.  &  Nav.  Co.  20  Or.  668,  26  Pac. 
838. 

By   means   of  this   section   one   or   more 
members  of  an  unincorporated  association 


may  sue  for  the  benefit  of  the  whole,  to- 
enforce  a  right  In  favor  of  the  association 
which  is  cognizable  in  equity,  and  where 
the  members  comprising  it  are  so  numerous 
that  it  would  be  impracticable  to  bring  them 
all  before  the  court:  Liggett  v.  Ladd.  17 
Or.  94.  21  Pac.  133;  Trustees  v.  Adams. 
4  Or.  88. 


§  396.    What  Provisions  Relating  to  Law  Actions  Apply  to  Suits  in  Equity. 

Sections  28,  30,  32,  33,  37,  38,  40,  and  41  of  chapter  III  of  title  I 
shall  apply  to  suits  in  equity.  The  provisions  of  chapters  V  to  IX,  inclusive, 
of  title  I  and  of  chapter  I  of  title  IV  shall  apply  to  and  govern  the  mode  of 
proceedings  in  suits,  except  as  otherwise  or  specially  provided  in  this  title. 
[L.  1862 ;  D.  Cd.  §§  382,  385 ;  H.  C.  §§  386,  389.] 

An  amendment  of  any  of  the  sections  in  regard  to  procedure  in  law  actions  here 
made  applicable  to  suits  in  equity  will  also  amend  the  procedure  in  suits  in  equity: 
Bailey  v.  Malheur  Irrig.  Co.  36  Or.  58,  57  Pac.    910. 


§  397.    Venue  of  Suits. 

Suits  in  equity  in  the  following  cases  shall  be  commenced  and  tried  in 
the  county  where  the  subject  of  the  suit,  or  some  part  thereof,  is  situate : — 

1.  For  the  partition  of  real  property; 

2.  For  the  foreclosure  of  a  lien  upon  real  property; 

3.  For  the  determination  of  an  adverse  claim,  estate,  or  interest  in  real 
property,  or  the  specific  performance  of  an  agreement  in  relation  thereto. 
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In  all  other  cases,  the  suit  shall  be  commenced  and  tried  in  the  county  in 
which  the  defendants,  or  either  of  them,  reside,  or  may  be  found  at  the 
conunencement  of  the  suit :  Provided,  that  if  none  of  the  defendants  reside 
in  this  state,  the  suit  may  be  tried  in  any  county  in  the  state  which  the 
plaintiff  may  designate  in  his  or  her  complaint :  And  provided  further,  that 
in  any  suit  for  the  dissolution  of  the  marriage  contract  the  same  may  be 
commenced  and  tried  in  any  county  of  this  state  in  which  either  party  to 
the  suit  resides:   [L.  1862;  D.  Cd.  §  383;  L.  1889,  p.  134;  H.  C.  §  387.] 

A  suit  to  enforce  the  lien  of  a  mortgagee  sonam  and  not  in  rem,  and  may  be  brought 

Is  a  local  one  and  can  only  be  brought  In  in  a  county  other  than  that  In  which  the 

the   county  where  the  land  lies:     Swift  v.  land     lies,     notwithstanding    this    section: 

Meyers.  37  Fed.  40;    The   HoUaday  Case,  20  Johnston    v.    Wadsworth,    24    Or.    498,    34 

Fed.  231.  Pac.  13. 

A  suit  for  the  specific  performance  of  a  As   to  the  venue  of  actions  at  law,  see 

contract  to  purchase  land  is   one   in  per-  {  42,  ante,  et  seq. 

f  398.    Change  of  Venue. 

The  court  may  change  the  place  of  trial  on  the  motion  of  either  party 
to  the  suit,  where  it  appears  from  the  aflBdavit  of  such  party,  either,  — 

1.  That  the  suit  has  not  been  commenced  in  the  proper  coimty;  or, 

2.  That  the  judge  is  a  party  to,  directly  interested  in,  the  event  of  the 
suit,  or  connected  by  consanguinity  or  aflSnity  within  the  third  degree,  with 
the  adverse  party  or  those  for  whom  he  prosecutes  or  defends ;  and, 

3.  That  the  motion  is  not  made  for  the  purpose  of  delay. 

Such  change  may  be  taken  at  any  time  before  answer,  and  not  other- 
wise, and  in  the  manner  and  with  like  effect  as  in  an  action.  [L.  1862; 
D.  Cd.  §384;  L.  1865,  p.  39,  §9;  H.  C.  §388.] 

CHANGE  OF  VENUE. — As  to  changre  of  former   was    induced    to    come    within    the 

venue  in  actions  at  law,   see  §9  45  and  46,  county    where    the    suit    was    begrun,    and 

ante.  process  served  upon  him,  where  no  injury 

\vhere  suit   is   brougrht  to  determine   an  was  occasioned  thereby,  is  not  such  fraud 

adverse  claim  to  real  property  in  the  wrong  as  to  amount  to  an  abuse  of  the  process  of 

county,  a  transfer  to  the  proper  county  by  the  court  for  which  relief  will  be  granted: 

order  of  the  court,  before  answer,  cures  the  Bank  of  Ogden  v.  Davidson,   18  Or.  66,  22 

defect  and  avoids  the  objection:    Weiss  v.  Pac.   517. 

Bethel,  8  Or.  527.  The    defendant   waives    his    objection   to 

The  court  has  no  authority  to  change  the  the  venue  of  the  suit  by  not  raising  it  be- 

▼enue  of  a  suit  except  as  provided  by  stat-  fore  trial  on  the  merits:   Johnston  v.  Wads- 

ute,    and    a   deception   practiced   upon   the  worth,  24  Or.  498,  34  Pac.  13. 
defendant   by   the   plaintiff   by   which    the 

f  399.    More  Than  One  Defendant,  Service  of  Summons,  How  Made. 

When  there  is  more  than  one  defendant  in  the  suit,  service  of  the  sum- 
mons may  be  made  by  serving  only  one  copy  of  the  complaint,  the  same  to 
be  served  on  the  defendant  designated  by  the  plaintiif  or  his  attorney  by  a 
direction  indorsed  on  such  summons.  [L.  1862;  D.  Cd.  §386;  L.  1885 
(special  session),  p.  25;  H.  C.  §  390.] 

The  requirement  that  the  plaintiff  shall  answers,  and  a  trial  is  had  upon  the  merits, 

indorse  upon  the  summons  the  defendant  to  an  objection  for  the  failure  to  so  indorse 

be  served  with  a  copy  of  the  complaint  may  the  summons  comes  too  late  upon  appeal: 

be  waived  and  where  defendant  appears  and  Ankeny  v.  Blackiston.  7  Or.  413. 

{  400.    Service  of  Summons  by  Publication. 

In  addition  to  the  cases  enumerated  in  the  subdivisions  of  section  56, 
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service  of  the  summons  may  be  made  by  publication  in  the   following 
cases : — 

1.  When  the  subject  of  the  suit  is  real  or  personal  property  in  this  state, 
and  the  defendant  has  or  claims  a  lien  or  interest  actual  or  contingent 
therein,  or  the  relief  demanded  consists  wholly  or  partly  in  excluding  the 
defendant  from  any  lien  or  interest  therein; 

2.  When  the  suit  is  for  divorce,  in  cases  provided  for  in  chapter  VIII 
of  this  title.     [L.  1862;  D.  Cd.  §  387;  H.  C.  §  391.] 

i  401.    Objections  Which  May  be  Made  on  Trial. 

The  objection  to  the  jurisdiction  of  the  court,  or  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  suit,  if  not  taken  by 
demurrer  or  answer,  may  be  made  on  the  trial.  [L.  1862 ;  D.  Cd.  §  388 ; 
H.  C.  §  392.] 


As  to  similar  objection  in  law  actions,  see 
S  72,  ante. 

OBJECTION  TO  JURISDICTION  in 
equity  may  be  waived  by  the  conduct  of 
the  defendant,  and  an  objection  on  the 
ground  that  an  adequate  remedy  at  law 
exists,  comes  too  late,  after  the  defendant 
has.  by  answering,  put  himself  upon  the 
merits,  the  pleadings  suggesting  no  defense 
of  this  nature:  Kitcherside  v.  Meyers,  10 
Or.  21. 

Where  the  defendant  does  not  challenge 
the  plaintiff's  right  to  proceed  in  equity  by 
an  appropriate  plea,  and  himself  prays  for 
equitable  relief,  the  objection  that  equity 
has  no  Jurisdiction  of  a  suit  to  remove  a 
cloud  from  title  because  plaintiflF,  who 
holds  the  legal  title,  is  not  in  actual  pos- 
session,   is   waived:     O'Hara  v.   Parker,   27 


Or.  171,  89  Pac.  1004;  State  v.  Blise,  87  Or. 
410.   61  Pac.   736. 

In  a  suit  to  determine  an  adverse  claim 
to  real  estate  after  defendant  has  filed  a 
plea  in  abatement  which  was  overruled, 
and  answered  over,  and  in  his  second  an- 
swer, besides  answering  to  the  merits,  also 
raised  the  same  questions  of  Jurisdiction  in 
his  former  plea,  it  was  held  that  since, 
under  this  section,  objection  to  the  Juris- 
diction may  be  taken  by  answer,  defendant 
did  not  waive  his  objection  by  filing  the 
second  answer;  the  trial  upon  the  second 
answer  being  in  effect  a  retrial  as  to  the 
Jurisdiction  on  the  amended  answer,  and 
hence  the  appellate  court  must  try  the 
case  de  novo  on  the  amended  complaint: 
Moore  v.  Shofner,  40  Or.  ,  67  Pac.  51L 


§  402.    Counterclaim,  What  its  Character  Must  Be. 

The  counterclaim  of  the  defendant  shall  be  one  upon  which  a  suit  might 
be  maintained  by  the  defendant  against  the  plaintiff  in  the  suit;  and  in 
addition  to  the  cases  specified  in  the  subdivisions  of  section  74,  it  is  sufficient 
if  it  be  connected  with  the  subject  of  the  suit.  Sections  91,  92,  93,  and  94 
shall  not  apply  to  suits  in  equity.     [L.  1862 ;  D.  Cd.  §  389 ;  H.  C.  §  393.] 


For  counterclaims,  generally,  see  S  74, 
ante. 

COUNTERCLAIMS  IN  EQUITY.— In  a 
suit  in  equity,  where  plaintiflF  claims  equi- 
table title  to  real  property,  of  which  defend- 
ant is  alleged  to  hold  the  legal  title, 
basing  the  claim  upon  the  grounds  of 
agency,  fraud,  and  trust,  and  the  defend- 
ant denies  all  these  grounds  and  sets  up 
ownership  in  himself  in  the  premises  in 
fee,  an  allegation  in  the  answer  that  the 
defendant  has  expended  a  certain  sum  of 
money  in  payment  for  the  land,  or  in  mak- 
ing improvements  thereon,  is  not  such  a 
plea  of  counterclaim  as  will  defeat  a  motion 
to  dismiss:    Dove  v.  Hayden,  6  Or.  501. 

An  allegation  in  the  answer,  in  the  fore- 
going case,  that  the  defendant  is  the  owner 
of  the  premises  in  fee  can  not  be  treated  as 
a  counterclaim,  because  it  is  not  connected 
with  the  subject  of  the  suit  within  the 
meaning  of  this  section:  Dove  v.  Hayden, 
5  Or.  501.  The  matter  upon  which  a  coun- 
terclaim may  be  made  must  be  matter 
upon  which  a  suit  might  be  maintained: 
Sears  v.  Martin.  22  Or.  311,  29  Pac.   890. 

Matter,  therefore,  which  is  the  subject  for 
a    claim    for   speculative   and    unliquidated 


damages  in  an  action  at  law,  can  not  be 
made  the  subject  of  a  counterclaim  in 
equity.  A  claim  for  damages,  in  the  an- 
swer, for  cutting  growing  timber,  etc., 
upon  the  premises  in  dispute  is  not  a 
counterclaim:  Dove  v.  Hayden.  6  Or.  501. 
To  the  same  effect,  see  Burrage  v.  Bo- 
nanza G.  etc.  Min.  Co.  12  Or.  169,  6  Pac.  766. 

So,  in  a  suit  to  foreclose  a  mortgage,  a 
claim  for  a  certain  sum  for  lumber  sold 
and  delivered  to  plaintiff  by  defendant  at 
plaintiflF's  special  instance  and  request  can 
not  be  made  the  subject  of  counterclaim: 
Sears  v.  Martin.  22  Or.  313,  29  Pac.  890. 

In  a  suit  for  specific  performance  and  ac- 
counting, a  counterclaim  for  unliquidated 
damages  can  not  be  set  up:  Conn  v.  Conn, 
22  Or.  452.  30  Pac.  230. 

In  an  action  to  enjoin  defendants,  who 
owned  a  placer  mine  just  above  plaintifTB 
on  the  same  creek,  from  floating  debris 
down  on  plaintiflF's  claim,  a  counterclaim 
for  damages  occfisioned  by  water  being 
backed  up  on  claim  of  defendants  in  con- 
sequence of  a  dam  built  across  the  creek 
below  defendant's  mine  by  plaintiflF.  can 
not  be  sustained,  because  the  subject  of 
such  counterclaim  was  not  connected  with 
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the  subject  of  the  original  ault.     One  tres-  EFFEX:T  OF  DISMISSINO  COMPLAINT, 

pass  can  not  be  pleaded  as  a  counterclaim  — The  dismissal  of  a  complaint  in  an  equi- 

or  set-off  against  another  trespass:    Miser  table  suit,  after  an  answer  has  been  filed 

V.  O'Shea,  37  Or.  231,  62  I*ac.  491.  containing  a  counterclaim  on  which  affirm- 

In  a  suit  for  divorce  the  defendant  may»  ative  relief  is  asked,  does  not  operate  as  a 

by  way  of  counterclaim  demand  and  obtain  nonsuit,  but  leaves  the  case  to  proceed  upon 

the  affirmative  relief  of  a  divorce:    Dodd  v.  the  counterclaim:    Maffett  v.  Thompson,  82 

Dodd,  14  Or.  388,  13  Pac.  609.  Or.  646.  62  Pac.  666. 

§  408.    What  Causes  of  Suit  May  be  United. 

The  plaintiff  in  a  suit  may  unite  several  causes  of  suit  in  the  same 
complaint,  when  they  all  arise  out  of, — 

1.  The  same  transaction,  or  transactions  connected  with  the  same  sub- 
ject of  suit; 

2.  Contract  express  or  implied; 

3.  Injuries  with  or  without  force  to  property; 

4.  Claims  to  real  property,  or  any  interest  therein,  with  or  without  an 
account  for  the  rents  and  profits  thereof; 

5.  Claims  to  personal  property,  or  any  interest  therein,  with  or  without 
an  account  for  the  use  thereof; 

6.  Claims  against  a  trustee  by  virtue  of  a  contract,  or  by  operation 
of  law. 

But  the  causes  of  suit  so  united  must  all  belong  to  one  of  these  classes, 
and  must  affect  all  the  parties  to  the  suit,  and  not  require  different  places 
of  trial,  and  shall  be  separately  stated.    [L.  1862 ;  D.  Cd.  §  390 ;  H.  C.  §  394.] 

As  to  what  causes  may  be  united  in  ac-  fidence  in  said  attorney  and  relying  upon 

tions  at  law,  see  fi  94.  him,"  etc.  induced  severally  to  assign  their 

A  complaint  by  a  large  number  of  plain-  claims    to   him   for   much   less   than   their 

tiffs,  having  independent  claims  against  the  value,  and  prayed  to  have  the  assignments 

defendants,  secured  by  a  mortgage  in  favor  set  aside,  does  not  show  such  a  wrong  to 

of   the  plaintiffs'   trustee,  and  which  com-  the    plaintiffs    Jointly,    or    as    a    class,    as 

plaint  in  addition  to  the  allegations  show-  will  protect  the  complaint  against  a  demur- 

Ing  the  liability  to  the  plaintiffs  severally,  rer  for  misjoinder  of  causes  of  suit.     The 

charged   that  one   of  the  defendants,   who  suit  can  be  maintained  if  it  distinctly  ap- 

yrtuB   the   attorney   for   said   trustee,    made  pears  that  the  representations  were  made 

fraudulent  representations  to  the  plaintiffs  to   the   plaintiffs   as   a   class.   Jointly,    and 

concerning    the    solvency    of    their    claims  were  acted   upon  by   them   in  a  collective 

and  other  material  facts  of  which  they  were  capacity:    Powell  v.  Dayton.  S.  &  Q.  R.  R. 

ignorant,  and  that  they  were  thereby  "by  Co.  13  Or.  446,  11  Pac.  222. 
reason  of  their  relations  of  trust  and  con- 

f  404.    Writ  of  ne  exeat  Abolished  —  Arrest  and  Bail  Substituted. 

The  writ  of  ne  exeat  is  abolished^  and  instead  thereof  the  plaintiff  in 
a  suit  may  have  the  defendant  arrested  and  held  to  bail  in  like  manner  and 
"with  like  effect  as  provided  in  chapter  I  of  title  IV  of  this  code.  A  cause 
of  arrest  in  a  suit  shall  be  the  same  as  those  specified  in  section  260^  so  far 
as  the  same  may  exists  and  not  otherwise.  [L.  1862 ;  D.  Cd.  §  391 ;  H.  C. 
§  395.] 


CHAPTER   II. 

OP    ISSUES,    THEIR   TRIAL,    AND   THE    MODE   THEREOF. 

f  400.    Chapter  II  of  Title  I,  Application  of  to  Suits. 

The  provisions  of  chapter  I  of  title  II  of  this  code  shall  apply  to  suits, 
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except  as  in  this  chapter  otherwise  or  specially  provided.  Both  issues  of 
law  and  fact  shall  be  tried  by  the  court,  unless  referred.  Whenever  it 
becomes  necessary  or  proper  to  inquire  of  any  fact  by  the  verdict  of  a  jur}% 
the  court  may  direct  a  statement  thereof,  and  that  a  jury  be  formed  to 
inquire  of  the  same.  The  statement  shall  be  tried  as  an  issue  of  fact  in  an 
action,  and  the  verdict  may  be  read  as  evidence,  on  the  trial  of  the  suit. 
[L.  1862 ;  D.  Cd.  §  392 ;  H.  C.  §  396.] 


General  equity  practice  must  be  looked 
to  to  determine  when  it  is  necessary  and 
proper  to  inquire  of  a  fact  by  a  Jury.  Under 
such  practice,  if  the  facts  are  strongly  con- 
troverted, and  the  evidence  nearly  equally 
balanced,  or  if  the  difficulties  upon  the 
facts  are  too  great  to  be  removed  by  the 
report  of  the  master  or  commissioner,  in 
the  opinion  of  the  chancellor,  an  issue  of 
fact  may  be  directed  to  be  tried  at  law  to 
relieve  the  chancellor's  conscience,  and  to 
satisfy  him  by  the  verdict  of  the  jury  of 
the  truth  of  the  matters  in  controversy: 
Swegrle  v.  Wells.  7  Or.  223;  Raymond  v. 
Flavel,  27  Or.  231,  40  Pac.  168. 


When  a  verdict  has  been  taken  in  such 
a  case,  in  the  court  below,  it  eroes  up  with 
the  transcript  on  appeal  and  may  be  read 
in  evidence.  While  not  conclusive  upon 
the  court  it  should  not  be  disregarded  un- 
less clearly  against  the  evidence:  Swegle 
v.  Wells,  7  Or.  223;  DeLashmutt  v.  Everson. 
7  Or.  218. 

The  submission  of  a  question  of  fact  to 
a  Jury  in  such  a  case  is  within  the  sound 
discretion  of  the  court,  and  reviewable  upon 
appeal  only  for  abuse:  Raymond  v.  Flavel, 
27  Or.  230,  40  Pac.   168. 


§  406.    How  and  When  Testimony  Taken. 

All  issues  of  fact  in  suits  in  equity  shall  be  tried  by  the  court  unless 
the  same  is  referred  to  a  referee  pursuant  to  the  provisions  of  section  827 
of  this  code:  Provided,  that  in  districts  composed  of  no  more  than  one 
county  and  having  more  than  one  judge  of  the  circuit  court,  no  cause  shall 
be  referred  to  a  referee  without  the  consent  of  all  parties  to  such  suit  in 
writing  filed  in  said  cause,  except  in  suits  involving  the  examination  of 
long  and  complicated  accounts.  If  tried  before  the  court,  the  evidence  shall 
be  presented  and  reduced  to  writing,  to  be  either  in  writing  or  in  stenographic 
notes,  which  shall  be  extended  into  longhand  and  filed  with  the  clerk  of  the 
court  in  the  cause  at  the  request  of  any  of  the  parties  to  such  suit  or  if 
required  by  the  court.  Where  evidence  is  oflJered  by  any  of  the  parties,  and 
excluded  by  the  ruling  of  the  court,  the  party  so  offering  the  testimony  shall 
be  entitled  to  have  the  same  taken  down  in  like  manner  as  the  testimony 
admitted,  but  the  same  shall  be  marked  and  designated  as  evidence  offered, 
excluded,  and  excepted  to.  The  party  offering  said  testimony  shall  be  re- 
quired to  pay  for  taking  such  testimony  so  excluded,  unless  the  court  on 
appeal  may  hold  the  same  was  competent.  Where  the  stenographic  notes  of 
the  testimony  are  not  required  to  be  extended  by  any  of  the  parties,  or 
required  by  the  court,  they  shall  be  filed  in  the  cause.  The  court  in  render- 
ing its  decision  shall  set  out  in  writing  its  findings  of  fact  upon  all  the 
material  issues  of  fact  presented  by  the  pleadings,  together  with  its  con- 
clusions of  law  thereon,  but  such  findings  of  fact  and  conclusions  of  law 
shall  be  separate  from  the  decree,  and  shall  be  filed  with  the  clerk  and  incor- 
porated in  and  constitute  a  part  of  the  judgment  roll  of  said  cause ;  and  such 
findings  of  fact  shall  have  the  same  force  and  effect  and  be  equally  conclusive 
as  the  verdict  of  a  jury  in  an  action  at  law,  except  on  appeal  to  the  su- 
preme court  the  cause  shall  be  tried  anew  without  reference  to  such  findings. 
[L.  1862;  D.  Cd.  §  393;  L.  1874,  p.  94,  §  1;  L.  1885,  p.  69,  §  1;  L.  1889, 
p.  139,  §  1;  H.  C.  §  397;  L.  1893,  p.  26,  §  1.] 
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Tbe  power  of  the  circuit  court  of  Mult-  novo,  although  no  exception  was  taken  to 

nomah  County  to  refer  an  Issue  of  fact  In  its  admission:    Blaeren  v.  Smith,  34  Or.  399» 

a  suit  In  equity  to  a  referee  for  trial,  with-  56  Pac.  292,  44  L.  R.  A.  622. 

out  the  consent  of  the  parties.  Is  limited  to  Under     this     section     the     stenographlo 

cases    Involving   the    examination    of    long  notes,   certified  to  by  the  official  reporter, 

and    complicated    accounts.      An    account  when  filed  with  the  clerk  may  be  consld- 

irhlch    requires    twenty -six    pagres    of    the  ered  on  appeal.     The  only  cases  In  which 

brief  for  Its  statement  is  sufficiently  long  the  Judgre  who  heard   the  testimony  need 

and  complicated  to  be  referred  without  the  not  certify  It  for  the  purpose  of  appeal  are 

consent  of  the  parties:    Craig  v.  California  those  tried  before  a  referee:    Tallmadge  v. 

Vineyard  Co.  30  Or.  50,  46  Pac.  421.  Hooper,  37  Or.  509,  61  Pac.  349. 

Under  this  section.  In  order  to  Justify  the  The  reasoning  in  Marks  v.  Crow,  14  Or. 

court  In  making  a  finding  of  fact  on  any  386,  13  Pac.  55,  that  no  exception  need  be 

point,  the  question  must  be  one  raised  by  taken  to  the  findings  of  a  referee,  or  of  a 

tbe  pleading;  and  testimony  introduced  on  court   in   equity   suits,    Is,    no   doubt,   still 

an  immaterial  matter,  in  any  issue,  can  not  applicable  to  the  present  law. 
be  considered  on  appeal  in  a  case  tried  de 

§  407.    Conduct  of  TriaL 

When  the  suit  is  called  for  trial,  the  trial  shall  proceed  in  the  order 
prescribed  in  subdivisions  1,  2,  3,  4,  and  6  of  section  132,  unless  the  court, 
for  special  reasons,  otherwise  directs.    [L.  1862;  D.  Cd.  §  394;  H.  C.  §  398.] 

f  408.    Objections  to  Depositions,  How  and  Within  What  Time  Taken. 

Upon  the  trial  either  party  may  object  to  the  reading  of  a  deposition  or 
any  part  thereof,  when  offered  by  the  other,  because  the  witness  is  incom- 
petent, or  the  testimony  is  so,  or  irrelevant,  and  not  otherwise.  All  other 
objections  to  depositions  shall  be  taken  by  written  exceptions  filed  with  the 
clerk  within  ten  days  from  the  closing  of  the  testimony,  and  before  the 
first  day  of  the  term  next  following  thereto,  and  may  be  heard  and  decided 
by  the  court  or  judge  thereof  at  any  time  thereafter  before  the  trial  of  the 
suit.     [L.  1862 ;  D.  Cd.  §  395 ;  H.  C.  §  399.] 

S  409.    When  Party  Elstopped  to  Object  to  Depositions. 

When  it  appears  from  the  deposition  that  a  party  was  present  at  the 
examination  of  a  witness,  such  party  shall  not  be  heard  to  object  to  anything 
in  or  concerning  such  deposition  not  excepted  to  at  the  time  of  taking  the 
same,  except  the  objections  allowed  to  be  taken  on  the  trial  as  provided  in 
section  406.  When  any  part  of  the  examination  of  a  witness  is  excluded  for 
any  reason,  so  much  of  the  cross-examination  as  relates  to  the  same  matter 
is  excluded  also.    [L.  1862 ;  D.  Cd.  §  396 ;  H.  C.  §  400.] 

S  410.    Chapters  VI  and  IX  of  Title  II  Apply  to  Suits. 

The  provisions  of  chapters  VI  and  IX  of  title  II  of  this  code  shall  apply 
to  suits,  but  the  final  determination  of  the  rights  of  the  parties  thereto  is 
called  a  decree,  and  any  intermediate  determination  is  called  an  order. 
[L.  1862;  D.  Cd.  §  397;  H.  C.  §  401.] 

S411.    Decree  of  Dismissal  After  Trial. 

A  decree  dismissing  a  suit  may  be  given  against  the  plaintiff  in  any  of 
the  cases  specified  in  subdivisions  1,  2,  and  3  of  section  182,  except  the 
last  clause  of  such  subdivision  3.  Such  decree  is  a  determination  of  the 
suit,  but  shall  not  have  the  effect  to  bar  another  suit  for  the  same  cause  or 
any  part  thereof.     [L.  1862 ;  D.  Cd.  §  398 ;  H.  C.  §  402.] 
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§  418.    Decree  of  Dismissal  Before  TriaL 

Whenever  upon  the  trial  it  is  determined  that  the  plaintiflE  is  not  entitled 
to  the  relief  claimed  or  any  part  thereof,  a  decree  shall  be  given  dismissing 
the  suit,  and  such  decree  shall  have  the  effect  to  bar  another  suit  for  the 
same  cause  or  any  part  thereof,  unless  such  determination  be  on  account  of 
a  failure  of  proof  on  the  part  of  the  plaintiff,  in  which  case  the  court  may, 
on  motion  of  such  plaintiff,  give  such  decree  without  prejudice  to  another 
suit  by  the  plaintiff  for  the  same  cause  or  any  part  thereof.  [K  1862; 
D.  Cd.  §  399 ;  H.  C.  §  403.] 

It  is  Intimated,  although  the  case  is  de-  in  a  case  ousrht  to  be  reversed,  and  the  suit 
cided  on  other  srounds,  that  for  a  failure  dismissed  without  prejudice,  under  this  see- 
to  make  proof  of  the  corporate  existence  tion:  Law  Trust  Co.  v.  House,  37  Or.  558. 
of  the  mortgagee  and  its  assignee  the  decree  62  Pac.  880. 

S  418.    What  Provisions  Relating  to  Law  Actions  Applicable  to  Suits  in  Equity. 

The  provisions  of  chapter  XI,  also  of  chapter  XII,  of  title  II  of  this 
code,  from  and  inclusive  of  section  186,  to  and  inclusive  of  section  189,  shall 
apply  to  suits.  The  provisions  of  chapter  XIII  of  such  title  shall  apply  to 
controversies  which  might  be  the  subject  of  a  suit.  [L.  1862 ;  D.  Cd.  §  400 ; 
H.  C.  §  404.] 

S  414.    When,  and  Within  What  Time,  Decree  May  be  Given  in  Vacation. 

When  upon  the  submission  of  a  suit  the  court  is  unadvised  as  to  what 
decree  ought  to  be  given  therein,  it  may  reserve  the  case  for  further  consid- 
eration, and  may  decide  the  same  and  give  such  decree  in  vacation  by  filing 
the  same  with  the  clerk.  When  a  decree  is  given  in  a  suit,  unless  otherwise 
ordered  by  the  court,  it  shall  be  entered  by  the  clerk  within  the  day  it  is 
given.  Sections  196,  197,  199,  200,  and  204  of  this  code  shall  apply  to  suits. 
The  provisions  of  chapter  XV  of  title  II  of  this  code  shall  apply  to  decrees 
and  the  final  record  or  roll  thereof.     [L.  1862;  D.  Cd.  §  401;  H.  C.  §  405.] 


CHAPTER  III. 

OF  THE  MODE  OF  ENFORCING  A  DECREE. 

§  415.    Decree  Requiring  Performance  Equivalent  Thereto. 

A  decree  requiring  a  party  to  make  a  conveyance,  transfer,  release, 
acquittance,  or  other  like  act  within  a  period  therein  specified  shall,  if  such 
party  do  not  comply  therewith,  be  deemed  and  taken  to  be  equivalent  thereto. 
The  court  or  judge  thereof  may  enforce  an  order  or  decree  in  a  suit,  other 
than  for  the  payment  of  money,  by  punishing  the  party  refusing  or  neglecting 
to  comply  therewith,  as  for  a  contempt.  [L.  1862 ;  D.  Cd.  §  402 ;  H.  C. 
§  406.] 

Where,  after  issue  Joined  in  a  divorce  thirty  days  to  pay  into  court  for  the  use 
suit  brougrht  by  the  husband,  the  court  of  the  defendant  a  sum  of  money  to  enable 
made  an  order  directing  the  plaintiff  within   her  to  defend,   and   the  plaintiff  failed  to 
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comply  within  the  time  named,  but  at  the  the  reason  assic^ned  for  the  delay  constl- 

exiauinir  term  of  court  deposited  the  money  tuted  a  sufficient  excuse  to  pursue  the  con- 

irlth  the  clerk,  and  at  the  same  time  filed  tempt:    Newhouse  v.  Newhouse,  14  Or.  292* 

lUs  affidavit  showin^r  that  his  default  was  12  Pac.  422. 

Gviring   to   his    inability   to   raise   the   sum       Where   a  decree   is   for  the  payment  of 

irlthin    the    time    prescribed,    it   was    held  money,  the  court  is  limited  to  the  execution 

ttULt  such  facts  did  not  present  a  neglect  for   its   enforcement:    Rostel  v.   Morat,   19 

or  refusal  to  obey  the  order  of  the  court  Or.  185,  23  Pac.  900. 
from  contumacy  or  fraudulent  conduct,  and 

§  418.    Enforcement  of  Decree — Provisions  Applicable  Thereto. 

The  proyisions  of  section  213  to  section  220,  inclusive,  and  section  227 
to  section  269,  inclusive,  of  this  code  shall  apply  to  the  enforcement  of 
decree  so  far  as  the  nature  of  the  decree  may  require  or  admit  of  it;  but 
the  mode  of  trial  of  an  issue  of  fact  in  a  proceeding  against  a  garnishee 
shall  be  according  to  the  mode  of  trial  of  such  issue  in  a  suit.  [L.  1862; 
D.  Cd.  §  403 ;  H.  C.  §  407.] 

Process  upon  which  a  sale  Is  made,  con-  When  a  party  to  an  Injunction  doubts  its 
sfstlner  of  a  copy  of  the  decree,  followed  by  sigrniflcance  or  extent,  he  is  not  to  disobey 
a  writ  in  the  nature  of  a  vendltione  ex-  it  with  a  view  to  test  It  in  this  particular, 
ponajs.  issued  and  signed  by  the  clerk,  may  but  he  should  apply  to  the  court  for  a  mod- 
be  considered  an  execution  within  the  pur-  Ificatlon,  or  for  Instructions:  Wells,  Fargo 
view  of  this  section:  Tilton  v.  Barell,  17  &  Co.  v.  Oregon  Ry.  &  Nav.  Co.  9  Saw.  601. 
Fed.   61. 


CHAPTER    IV. 
OP   INJUNCTION. 

f  417.    Injunction,  Definition  of,  and  How  Enforced. 

An  injunction  is  an  order  requiring  z,  defendant  in  a  suit  to  refrain 
from  a  particular  act;  it  is  only  allowed  as  a  provisional  remedy,  and  when 
a  decree  is  given  enjoining  a  defendant,  such  decree  shall  be  effectual  and 
binding  on  snch  defendant  without  other  proceeding  or  process,  and  may 
be  enforced  if  necessary  as  provided  in  section  416.  [L.  1862;  D.  Cd.  §  404; 
H.  C.  §  408.] 

i  418.    Allowance  of  Injunction  and  Undertaking. 

An  injunction  may  be  allowed  by  the  court,  or  judge  thereof,  at  any 
time  after  the  commencement  of  the  suit  and  before  decree.  Before  allowing 
the  same,  the  conrt  or  judge  shall  require  of  the  plaintiff  an  undertaking, 
with  one  or  more  sureties,  to  the  effect  that  he  will  pay  all  costs  and  disburse- 
ments that  may  be  decreed  to  the  defendant,  and  such  damages,  not  exceeding 
an  amount  therein  specified,  as  he  may  sustain  by  reason  of  the  injunction 
if  the  same  be  wrongful  or  without  sufficient  cause.  [L.  1862 ;  D.  Cd.  §  405 ; 
H.  C.  §  409.] 

See   f  923   authorizing   county   judges   to  probable  cause,  a  i>arty  Injured  by  a  pre- 

srant  preliminary  injunctions  in  suits  in  the  liminary    injunction    improperly    issued    is 

circuit  court  begun  In  the  county.  confined  to  his  remedy  upon  the  undertake 

UNDERTAKINGS. — ^The  dissolution  of  an  ing  given  by  the  party  procuring  the  same; 

Injunction  is  a  technical  breach  of  an  in-  and    whether    the    remedy    of    the    injured 

function  bond  for  which  nominal  damages  party  be  upon  the  undertaking,   or,  under 

may  be  recovered:    Stone  v.  Cason,  1  Or.  peculiar   circumstances,    an   action   on   the 

100.  case,  he  must  seek  his  relief  at  law  and 

In  the  absence  of  malice  and  want  of 
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not   !n   equity:    Ruble  v.   Coyote   G.    &   S. 
MIn.  Co.  10  Or.  89. 

In  an  action  upon  an  undertaking  for  an 
injunction,  a  complaint  which  alleges  that, 
upon  the  hearing  of  the  suit  in  which  the 
undertaking  was  given,  the  injunction  was 
dissolved  by  the  court,  but  fails  to  allege 
that  the  injunction  was  wrongful,  or  with- 
out sufficient  cause,  is  defective,  and  a  de- 
murrer thereto  should  be  sustained.  The 
defect,    however,    is   waived   by   answering 


over  to  the  merits:    Olds  v.  Cary,  13  Or.  365, 
10  Pac.  786. 

Where  the  injunction  was  only  ancillary 
to  the  principal  suit,  reasonable  counsel 
fees  for  obtaining  its  dissolution  are  re- 
coverable as  part  of  the  damages,  but  where 
the  injunction  is  the  sole  relief  sought  by 
the  suit,  no  such  item  is  allowable,  unless 
the  party  can  show  that  he  was  put  to  aji 
extra  expense  on  account  thereof:  Olds  v. 
Cary,  13  Or.  366,  10  Pac.  786. 


§419.    Filing  of  Undertaking  —  Service  of  Injunction  Order. 

The  undertaking  and  aflBdavits,  if  any,  upon  which  the  injunction  is 
allowed,  shall  be  filed  with  the  clerk.  The  order  may  be  served  as  a  sum- 
mons and  returned  to  the  clerk, with  the  proof  of  service  indorsed  thereon; 
except  that  the  service  shall  be  made  upon  the  defendant  personally.  The 
order  may  be  filed  with  the  clerk  at  once,  and  shall  be  deemed  to  be  served 
upon  the  defendant  from  the  date  of  its  allowance,  if  it  appear  therefrom 
that  the  defendant  appeared  before  the  court  or  judge  at  the  allowance 
thereof.     [L.  1862 ;  D.  Cd.  §  406 ;  H.  C.  §  410.] 


§  420.    Injunction  During  Pendency  of  Suit. 

When  it  appears  by  the  complaint  that  the  defendant  is  entitled  to  the 
relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in  restraining 
the  commission  or  continuance  of  some  act,  the  commission  or  continuance 
of  which  during  the  litigation  would  produce  injury  to  the  plaintiflf;  or 
when  it  appears  by  affidavit  that  the  defendant  is  doing,  or  threatens  or  is 
about  to  do,  or  is  procuring  or  suflJering  to  be  done,  some  act  in  violation 
of  the  plaintiff's  rights  concerning  the  subject  of  the  suit,  and  tending  to 
render  the  decree  ineffectual;  or  when  it  appears  by  aflBdavit  that  the  de- 
fendant threatens  or  is  about  to  remove  or  dispose  of  his  property,  or  any 
part  thereof,  with  intent  to  delay  or  defraud  his  creditors,  an  injunction 
may  be  allowed  to  restrain  such  act,  removal,  or  disposition.  [L.  1862; 
D.  Cd.  §  407 ;  H.  C.  §  411.] 


INJUNCTIONS.—A  preliminary  injunc- 
tion is  a  provisional  remedy,  the  sole  object 
of  which  is  to  preserve  the  subject  in  con- 
troversy In  its  then  condition,  and  courts 
of  equity  in  granting  or  refusing  same 
should  in  no  manner  anticipate  the  ultimate 
determination  of  the  question  of  rigrht  in- 
volved: Helm  V.  Gllroy,  20  Or.  520,  26  Pac. 
851.  The  granting  or  refusing  of  such  an 
injunction  rests  largely  within  the  discre- 
tion of  the  court:  Helm  v.  Gilroy,  20  Or. 
520.   26  Pac.   851. 

The  right  to  relief  by  Injunction  must  be 
clear  and  free  from  all  reasonable  doubt: 
Tongue  v.  Gaston,  10  Or.  328. 

Plaintiff  must  not  have  a  plain,  speedy, 
adequate,  and  sufflcient  remedy  at  law: 
Parsons  v.  Hartman,  25  Or.  547,  37  Pac.  61, 
42  Am.   St.   Rep.   803. 

Where  a  motion  for  an  injunction  is  sub- 
mitted on  complaint  and  answer,  and  the 
answer  denies  all  the  equities  of  the  bill, 
the  injunction  should  not  be  granted:  Well- 
man  V.  Harker.  3  Or.  253. 

IRREPARABLE  INJURY.  —  The  Injury 
must  be  such  as  can  not  be  adequately 
compensated  in  damages,  or  it  must  be 
irremediable  or  lead  to  Irremediable  injury: 
Portland  v.  Baker,  8  Or.  356. 

INJUNCTION  AGAINST  PUBLIC  OF- 
FICERS,   CORPORATIONS,    ETC.— A    pri- 


vate Individual  can  not  have  public  officers 
enjoined  from  using  public  funds,  unless 
some  personal,  civil,  or  property  rights  are 
being  Invaded:  State  v.  Lord.  28  Or.  507. 
43  Pac.  471;  State  v.  Pennoyer,  26  Or.  205. 
37  Pac.  906,  25  L.  R.  A.  862;  Sherman  v. 
Bellows,   24  Or.   553,  34  Pac.   549. 

But  a  taxpayer  may  maintain  a  suit  In  his 
own  name  to  restrain  the  creation  of  an 
illegal  debt  by  a  municipal  corporation 
where  the  effect  of  such  corporate  action 
will  be  to  Increase  his  burden  of  taxation: 
State  V.  Pennoyer,  26  Or.  205,  37  Pac.  906, 
25  L.  R.  A.  862;  Carman  v.  Woodruff,  10 
Or.  133;  Wormington  v.  Pierce.  22  Or.  606, 
30  Pac.  450;  Dorothy  v.  Pierce,  27  Or.  375, 
41  Pac.  688;  Avery  v.  Job.  25  Or.  512,  36  Pac. 
293. 

But  where  the  funds  have  already  been 
misapplied  and  are  gone,  the  propel-  party 
to  complain  is  the  injured  corporation, 
either  in  Its  own  name  or  on  the  relation 
of  some  proper  person:  Brownfield  v.  Houser, 
30  Or.  537,  49  Pac.  843. 

A  taxpayer  may  enjoin  the  Issuance  of  a 
warrant  for  items  illegally  allowed  by  the 
county    court:     Brownfleld    v.    Houser,    SO. 
Or.   537.   49  Pac.   843. 

A  taxpayer  may  enjoin  county  officers 
from  expending  county  funds  in  the  execu- 
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tlon  of  a  void  law:    White  v.  Commission-  officers  will  be  restrained  from  doin^r  that 

era,  13  Or.  317.  10  Pac.  484,  67  Am.  Rep.  20.  which  the  law  requires.    See  the  case  of  the 

But  where  no  private  risrht  Is  invaded  a  Rector  of  St.  David's  v.  Wood,  24  Or.  405* 
private  individual  can  not  maintain  an  In-  34  Pac.  18,  in  which,  under  the  circum- 
junction  against  such  public  officer,  and  the  stances  of  the  case,  the  recorder  of  con- 
state, when  suinff  in  its  corporate  capacity  veyances  was  enjoined  from  receiving  for 
for  the  protection  of  its  property  rights  record  any  conveyance  of  or  incumbrance 
upon  the  relation  of  a  private  individual,  upon  certain  premises. 

stands  in  no  different  or  better  position  RESTRAININQ  ACTIONS,  EXECU- 
than  an  individual:  State  v.  Lord,  28  Or.  TIONS,  ETC.— A  court  of  equity  will  re- 
SOS.  43  Pac.  471.  strain  an  action  of  ejectment  to  recover  a 

But  a  suit  may  be  maintained   by   the  tract  of   land   where   it  appears   that   the 

state  in  its  sovereigrn  capacity,  on  the  rela-  plaintiff   and   defendant,    in   an    ejectment 

tion  of  its  executive  officer,  to  enjoin  the  action,   had  filed  upon  separate  adjoininfi: 

payment  of  money  from  the  state  treasury  public  lands  of  the  United  States,  and  the 

on  a  warrant  issued  in  pursuance  of  an  act  plaintiff  in  such  ejectment  action,  without 

of  the  legislature,  whicn  is  claimed  to  be  the  knowledge   of  the  defendant,   had  his 

in  violation  of  the  state  constitution,  with-  ^ntry  amended  so  as  to  cover  both  tracts, 

out   showiniT  any   injury   other   than   that  notwithstanding  the  defendant  was  and  had 

public  funds  are  about  to  be  applied  to  a  been  originally   in  possession  of  the  tract 

use,  for  a  purpose,  or  at  a  place  prohibited  entered   by  him,   and   by  such  means   the 

by  the  constitution:    State  v.  Metschan,  82  plaintiff  fraudulently  obtained  a  patent  to 

Or.  383.  46  Pac.  791.    The  court  in  this  latter  the  defendant's  tract:    Sanford  v.  Sanford, 

case  criticises  the  statements  of  the  opin-  19  Or.  3,  13  Pac.  602. 

ion  in  the  case  of  the  State  v.  Lord,  supra.  Ekiuity  will  interfere  to  enjoin  the  sale  of 

The    location    of    the    site    for   a    public  real  property  on  execution  under  void  pro- 

buildiner,   the  purchase  of  a  tract  of  land  ceedlngs,  to  prevent  a  cloud  bein^  cast  upon 

therefor  at  that  place,  the  employment  of  the  title  to  such  property:   White  v.  E«spey, 

an  architect  to  draw  plans,   etc.,   for  the  21  Or.  328.  28  Pac.  71. 

building,  and  the  letting  of  contracts  there-  But  equity  will  not  interfere  to  restrain 

for  by  the  governor,  are  matters  govern-  an  execution  unless  some  ground  of  eqult- 

mental  and  executive  in  their  nature,  with  able  relief  is  shown.    The  failure  to  obtain 

which  the  courts  can  not  interfere  by  in-  a  new  trial,  or  to  effect  an  appeal,  from  ac- 

Junction;  for  it  Is  now  settled  by  a  general  cident  alone  is  not  sufficient:    Galbraith  v. 

concensus  of  authorities  that  in  the  execu-  Barnard,  21  Or.  67.  26  Pac.  1110. 

tion  of   duties,   the  performance  of  which  Where  one  has  obtained  a  decree  upon 

require  the  exercise  of  Judgment  or  discre-  a  note  and  mortgage,  which  was  subject  to 

tion.  or  in  political  or  governmental  matters  a  counterclaim  against  his  assignor,  who  is 

pertaininsT  to  and  affecting  the  welfare  of  insolvent,  the  court  In  which  the  decree  was 

the  whole  people,  the  executive  is  not  sub-  rendered  may  entertain  an  orlcrinal  bill  to 

Ject   to    control    by    the   courts:     State   v.  restrain  its  enforcement:  McDonald  v.  Mac- 

Lord.  supra.  kenzie,  24  Or.  680,  14  Pac.  868. 

The  mere  si^^nature  of  the  attorney-gen-  Execution  of  a  Judgment  obtained  against 

eral.  or  other  public  law  officer  in  his  official  a  defendant  for  whom  an  attorney  appeared 

capacity,  to  a  complaint  or  bill  shown  to  be  without  authority  from  such  defendant  will 

that  of  a  private  relator,   is  not  sufficient  be   enjoined:     Handley   v.   Jackson,   31  Or. 

to  impress  it  with  the  functions  and  capac-  564.  60  Pac.  916,  66  Am.  St.  Rep.  839. 

ity  or  an  information  competent  to  put  in  A  suit  by  a  Judgment  debtor  will  not  lie 

motion  the  machinery  of  the  courts,  whereby  to  enjoin  the  sale  of  personal  property  under 

they  will  take  cognizance  of  questions  per-  an  execution,   upon  the  ground  that   it   Is 

tainins   to  the  high  prerogative  powers  of  exempt  by  law,   unless   the  property   pos- 

the  state,  or  affecting  the  whole  people  in  sesses    a   special    value    to    the    Judgment 

their   sovereign   capacity:     State   v.    Lord,  debtor  alone,  such  as  a  keepsake  or  a  me- 

supra.  mento  of  some  kind,  the  loss  of  which  can 

A  taxpayer  may  restrain  the  council  from  not  be  compensated  in  damages,  since  the 

proceeding  in  the  purch^e  and  erection  of  Judgment  debtor  has  an  adequate  remedy 

certain    public   improvements,    confided   by  at  law  for  the  unlawful  seizure  and  deten- 

the  municipal  charter  to  the  Judgment  and  tion,  except  as  to  property  possessing  such 

discretion  of  such  city  council,  when  it  is  special  value:    Parsons  v.  Hartman,  26  Or. 

not   exercising   its   discretion   but   is   arbi-  647.  37  Pac.  61.  42  Am.  St.  Rep.  803. 

trarlly    wasting   public    funds,    since    such  The  owner  of  real  property  has  the  right 

conduct  is  a  gross  and  manifest  abuse  of  to  restrain  the  sale  thereof  under  a  Judg- 

power,    amounting  to  a  legal  fraud  on  the  ment  against  a  third  person,  who  has  been 

taxpayers:     Avery   v.    Job,   26    Or.    612,    36  privy  to  the  title,  which  Judgment  is  not  a 

Pac.  293.  lien  thereon,  and  for  which  such  owner  is 

The  collection  of  the  Illegal  issue  of  bonds,  not   liable  for  the  payment:     Wilhelm    v. 

or  county  warrants,  will  be  enjoined  at  the  Woodcock.  11  Or.  618,  6  Pac.  202. 

suit  of  a  taxpayer:    Dorothy  v.  Pierce,  27  In  a  suit  to  enjoin  an  execution  issued 

Or.  373,  41  Pac.  668.  upon  a  Judgment  where  the  proceedings  are 

As  a  rule  a  ministerial  officer  will  not  be  void,  it  would  seem  there  is  an  adequate 
restrained  from  doing  that  which  the  law  remedy  at  law  against  the  sheriff  as  a  tres- 
requires  as  a  part  of  his  duty.  Thus,  a  passer:  Ladd  v.  Ramsby,  10  Or.  207. 
road  supervisor,  acting:  in  srood  faith,  can  Where  a  Judgment  has  been  erroneously 
not  be  enjoined  from  taking  soil  and  gravel  entered  for  costs  and  disbursements,  and 
from  nelgrhboring  lands  for  the  repair  of  his  the  party  failed  through  inadvertence  and 
roads  as  required,  as  such  taking  is  author-  mistake  of  his  attorney  to  object,  his  rem- 
ised by  law  and  the  owners'  rights  are  pro-  edy  is  at  law  by  an  appeal,  and  an  injunc- 
tected:  Cherry  v.  Matthews,  26  Or.  484,  36  tion  in  such  case  does  not  lie:  Nicklin  v. 
Pac.  629;  Kendall  v.  Post.  8  Or.  144.  Hobin.  13  Or.  406,  10  Pac.  836. 

Nor   will  the  proper  officer  be  restrained  Before  a  person  has  a  standing  in  a  court 

from   extendinsT  an  assessment  on  the  tax  of  equity  for  relief  against  a  Judgment,  he 

roll  because  it  is  alleged  to  be  unequal,  and  must  comply  with  that  part  of  the  Judg- 

to  be   an  arbitrary  discrimination  against  ment  against  which  no  complaint  is  made: 

certain  classes  of  property;  the  party  ag-  Putnam  v.  Webb,  16  Or.  440,  16  Pac.  711. 

grieved  should  wait  until  there  is  an  at-  ^n  injunction  is  not  the  remedy  for  an 

tempt  made  to  collect  the   tax,   and   then  irregular  levy  of  execution;  the  proper  rem- 

present  his  complaint  after  paying  or  ten-  ^^y   ^or   the   injured   party   Is   to   move   to 

derln^  such  a  part  as  he  admits  to  be  prop-  Quash:    Afarks  v.   Stephens,   38  Or.   66,   63 

erly  due;     Goodnough  v.  Powell,  23  Or.  626,  ^^,^824. 

32  Pac.  396.  NUISANCES.— As    to   the   restraining  of 

But  under  peculiar  circumstances  public  nuisances  by  equity,  see  note  to  §  343,  ante. 
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Of  Suits  in  Equity. 


[Title  VI. 


WASTE.—A  suit  will  lie  for  an  injunction 
to  stay  waste  threatened,  or  being:  commit- 
ted: Sheridan  v.  McMuUen,  12  Or.  150,  6 
Pac.  497. 

Tearing  down  or  destroying  demised 
premises  is  waste  which  the  landlord  may 
restrain:  Davenport  v.  McGoon,  13  Or.  3, 
4  Pac.  299,  57  Am.  St.  Rep.  1. 

TRESPASS.—The  general  rule  Is  that 
equity  will  not  grant  an  injunction  in  cases 
of  trespass:  Allen  v.  Dunlap.  24  Or.  233, 
33  Pac.  675;  Haines  v.  Hall,  17  Or.  165,  20 
Pac.  831. 

To  this  general  rule  there  is  an  estab- 
lished exception  in  favor  of  mines,  where 
Injunctions  will  be  granted  to  prevent  the 
substance  of  the  estate  from  being  Injured 
or  carried  away:  Allen  v.  Dunlap,  24  Or. 
233,  33  Pac.  675;  Parker  v.  Furlong,  37  Or. 
250.  62   Pac.  490. 

Where  the  injury  inflicted  will  be  irrepa- 
rable by  damages,  or  will  of  necessity  result 
in  oppressive  litigation,  or  the  Injury  goes 
to  the  destruction  of  the  estate,  an  Injunc- 
tion Ls  proper:  Smith  v.  Gardner,  12  Or.  221, 
6  Pac.  771,  53  Am.  St.  Rep.  342,  note;  Men- 
denhall  v.  Water  Co.  27  Or.  43,  39  Pac.  399. 

Where,  however,  it  seems  probable  that 
the  trespass  is  not  likely  to  be  repeated,  and 
the  defendants  are  able  to  respond  in  dam- 
ages It  does  not  seem  necessary  to  resort 
to  equity:  Garrett  v.  Bishop,  27  Or.  354,  41 
Pac.  10;  Parker  v.  Furlong,  37  Or.  250,  62 
Pac.  490. 

Equity  will  Interfere  by  Injunction  to 
restrain  a  continuing  trespass  on  a  mining 
claim  by  the  removal  of  valuable  ore,  at  the 
suit  of  one  claiming  to  be  the  owner  of  the 
realty,  though  out  of  possession,  where  a 
law  action  Is  pending  to  determine  the  title; 
and  if  a  strong  showing  Is  made,  the  tres- 
pass will  be  enjoined,  ev^en  where  no  law 
action  has  been  commenced.  Ordinarily,  the 
Injunction  will  be  only  temporary,  pending 
trial  of  the  title;  but  If  the  plaintiff  pre- 
sents a  prima  facie  absolute  title,  and  It  Is 
not  seriously  disputed,  equity  will  settle 
the  entire  controversy  without  waiting  for 
any  proceedings  at  law:  Bishop  v.  Bailey, 
28  Or.  138.  41  Pac.  937. 

Equity  has  power  to  Interfere  by  injunc- 
tion to  prevent  an  injury  to  land  even  when 
the  defendant  Is  in  possession  and  is  claim- 
ing under  an  adverse  and  undetermined 
title.  If  the  threatened  Injury  will  cause 
irreparable  damage.  If  the  legal  title  to  the 
land  Involved  is  in  Issue,  however,  and  the 
equitable  jurisdiction  is  challenged,  the  in- 
junction will  be  continued  only  until  the 
legal  title  Is  settled:  Norton  v.  Elwert,  29 
Or.  586.  41  Pac.  926. 

The  mere  Insolvency  of  the  defendant  is 
never  of  Itself  a  reason  for  Issuing  an  In- 
junction. There  must  be  some  other  equit- 
able grounds  for  Interference:  Parker  v. 
Furlong.  37  Or.  251.  62  Pac.  490. 

SPECIAL  AND  UNIQUE  SERVICES.— If 
a  contract  stipulates  for  special,  unique,  and 
extraordinary  personal  services,  so  that  in 
case  of  default  the  same  services  could  not 
be  easily  obtained  from  others,  nor  be  com- 
pensated In  Damages  at  law,  the  court  of 
equity  would  be  warranted  In  applying  its 
preventive  remedy  by  Injunction.  However, 
if  such  services  were  ordinary  and  without 
special  merit,  and  such  as  could  be  easily 
supplied  without  much  difllculty  or  expense, 
the  court  will  not  act:  Cort  v.  Lassard,  18 
Or.  221,  22  Pac.  1054.  17  Am.  St.  Rep.  726. 

BOYCOTT.— A  court  of  equity  will  not 
hesitate  to  issue  an  Injunction  for  the  pro- 
tection of  property  rights  against  the  ir- 
reparable damage  by  a  wrongdoer,  yet  it 
Is  always  a  delicate  step  to  take  and  the 
court  ought  to  be  fully  satisfied  that  some 
right  is  about  to  be  destroyed  or  irreparably 
and  lastingly  injured,  and  that  the  danger 
is  pressing  and  imminent.  Allegations  by 
plalntiflF  that  the  members  of  a  certain 
trades-union  conspired  to  compel  him  to 
submit  to  the  union's  dictation  upon  pain 


of  being  boycotted  In  business;  that  the 
union's  executive  committee  entered  his 
premises  without  license  and  ordered  his 
employees*  to  strike,  and  that  subsequently 
the  union  ordered  another  strike,  both  of 
which  orders  were  obeyed;  that  defendant 
Induced  the  city  council,  with  threats  of 
boycott  at  the  polls,  to  reject  the  plaintiff's 
bid  for  the  city  printing,  although  the  bid 
was  the  lowest  made;  that  defendant 
threatened  to  boycott  plaintiff's  customers 
if  they  patronized  him.  on  account  of  which 
he  lost  one  customer  and  will  lose  another: 
and  that  defendant  circulated  the  fact  of 
such  strikes  by  posting  notices  thereof  in 
numerous  places,  all  within  the  period  of 
ten  months,  to  the  past  injury  and  future 
danger  of  plalntiflF's  business,  do  not  show 
such  a  wicked  and  persistent  persecution  of 

JtlalntlflF  In  its  business  as  to  justify  an  in- 
unction, for  it  does  not  seem  that  under 
all  the  circumstances  the  injury  will  be 
irreparable:  Longshore  Printing  Co.  v. 
Howell,  26  Or.  527.  38  Pac.  547,  46  Am.  St. 
Rep.  640. 

TAXES. — Before  equity  will  interfere  to 
enjoin  the  collection  of  a  tax,  the  facts  pre- 
sented must  disclose  a  case  falling  under 
some  recognized  head  of  equity  jurisdiction, 
such  as  the  preventing  a  multiplicity  of 
suits,  removing  cloud  from  title,  or  the 
like,  or  it  seems  illegality  of  tax:  Oregon 
&  Wash.  Sav.  Bank  v.  Jordan,  16  Or.  116, 
17  Pac.  621;  Welch  v.  Clatsop  County.  24 
Or.  452,  33  Pac.  934;  Dawson  v.  Croisan.  18 
Or.  431,  23  Pac.  257;  Sperry  v.  City  of 
Alblna,  17  Or.  481.  21  Pac.  453. 

Nor  will  it  interfere  in  any  case  until 
plaintiff  has  tendered  the  amount  of  tax 
that  can  be  shown,  or  admitted  to  be  due, 
where  the  legality  of  the  tax  is  not  the 
ground  of  objection:  Welch  v.  Clatsop 
County.  24  Or.  452,  33  Pac.  934;  Oregon  & 
Cal.  R.  Co.  V.  Lane  County,  23  Or.  399,  31 
Pac.  964;  Goodnough  v.  Powell.  23  Or.  525, 
32  Pac.  396;  Dayton  v.  Multnomah  County, 
34  Or.  246.  55  Pac.  23;  Brown  v.>  School  Dis- 
trict, 12  Or.  345,  7  Pac.  357;  Alliance  Trust 
Co.  V.  Multnomah  County,  38  Or.  437,  63 
Pac.  498. 

A  bill  to  restrain  the  collection  of  taxes 
on  the  ground  that  they  are  excessive  is 
insufficient  where  it  alleges  that  the  plain- 
tiff tendered  to  the  tax  collector  a  desig- 
nated amount  conceded  to  be  due,  which 
the  collector  refused  to  receive,  but  does  not 
show  that  such  tender  was  kept  good  by 
depositing  the  money  in  court:  Welch  v. 
City  of  Astoria,  26  Or.  89,  37  Pac.  66. 

An  abutting  property  owner  may,  with- 
out tendering  the  amount  of  the  benefits, 
invoke  the  aid  of  equity  against  the  con- 
sequences of  an  assessment  for  street  im- 
provements, which  were  made  under  void 
{>roceedIngs,  where  he  protested  against  the 
mprovements  at  their  inception:  Ladd  v. 
Spencer,  23  Or.  198,  31  Pac.  474. 

But  when  a  party  encouraged  the  making 
of  an  improvement,  he  will  be  obliged  to 
tender  the  amount  of  the  benefits  received: 
Hawthorne  v.  East  Portland,  13  Or.  271,  10 
Pac.  342. 

Under  general  jurisdiction  to  prevent 
clouds  on  title,  equity  will  enjoin  the  sale 
of  real  property  on  void  tax  process:  House 
V.  Linn  County,  37  Or.  114,  60  Pac.  843. 

If  a  city,  without  warant  of  law,  increase 
its  assessment  roll  by  raising  all  assess- 
ments a  uniform  rate  per  cent,  an  injunc- 
tion win  be  granted  to  prevent  it  from 
collecting  the  tax  upon  such  excessive 
valuation:  Dalton  v.  East  Portland,  11  Or. 
426,  5  Pac.  193. 

The  filing  of  the  assessment  roll  is  con- 
structive notice  to  the  owners  of  taxable 
property  of  the  valuation  placed  upon  their 
property  by  the  assessor,  and  upon  failure 
of  the  taxpayer  to  take  advantage  of  the 
legal  remedy  by  an  appeal  to  the  county 
board  of  equalization,  he  can  not  afterward 
maintain  a  bill  to  enjoin  the  collection  of 
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thr    tax  on   the    ground    of   overvaluation:  RESTRAINING  THE  USE  OF  A  PUBLIC 

West   Portland    Park   Co.    v.    Kelly,    29   Or.  USE  OR  FRANCHISE.— A  railroad  corpora- 

417.  45  Pac.  901.  tion,    authorized   to   locate,    construct,    and 

^Vhe^e  a  merchant,  who  resided  in  a  cer-  operate   its   road   upon  a  street  in  an   in- 

tain   county   and    carried    on   his    business  corporated  city  by  authority  of  the  common 

there,   became  insolvent,  and  made  an  as-  council  thereof,  granted  according  to  law; 

signment  of  his  property  and  effects,  con-  or  upon  a  county  road  under  an  agreement 

sistfng  mainly  of  personal  property,  to  the  with    the   county   court,    as   authorized   by 

appellant,  for  the  benefit  of  his  creditors,  the  code,  can  not  be  enjoined  from  proceed - 

and  such  assignee,  who  was  a  resident  of  ing  with   its   enterprise  at  the  suit  of  an 

another  county  in  the  state,  qualified  and  owner  of  lands  abutting  upon  the  street  and 

entered   upon    the   discharge   of   his    trust,  county  road,  whether  the  fee  to  the  lands 

and   the  assessor  of  the   county   in   which  to  the  center  of  the  street  and  county  road 

ihe  business  was  situated  assessed  the  ap-  adjacent  thereto  is  In  such  owner  or  not, 

pellant  for  the  property  so  assigned,  and,  without    establishing    by    allegations    and 

because  the  appellant  was  such  nonresident  proofs  that  the  construction  and  use  of  the 

of  the  county,  proceeded  to,  in  a  summary  railway  will  interfere  with  the  owner's  in- 

manner,   as  provided  by  the   code  for  the  gress  and  egress  to  and  from  his  premises: 

collection   of    taxes    on    business    about   to  Paquet  v.  Mt.  Tabor  St.  Ry.  Co.  18  Or.  238, 

leave  the  county,  or  residing  there  tempo-  22  Pac.  906. 

rarily,    collect  the   tax;   and   the  sheriff   in  Where  statutory  provision  has  been  made 

pursuance  thereof  seized  and  threatened  to  for  determining  the  compensation  to  be  paid 

sell  a  part  of  the  property  so  assigned,  it  for  private  property   taken  for  public  use, 

was  held  that,  as  the  property  was  in  the  and  payment  has  been  made  a  precedent  to 

hands  of  the  appellant,  as  trustee,  and  he  the   taking,   an  injunction  will  be  granted 

was  charged  with  its  inventory  price  and  preventing  the  property  from  being  used, 

would  be  compelled  to  account  for  it,  and  or  to  require  the  use  to  be  abated  until  the 

that  such  threatened  disposition  of  it  would  condition    has    been    complied    with:     Wil- 

necessarily  embarrass  the  settlement  of  the  lamette  Iron  Works  v.  Oregon  Ry.  &  Nav. 

husiness  pertaining  to  the  trust,  the  appel-  Co.  26  Or.  224,  37  Pac.  1016,  46  Am.  St  Rep. 

lant's    remedy    by    Injunction   was    proper:  620. 

Dawson  v.  CroLsan.  18  Or.  438,  23  Pac.  257.  APPEAL. — An   appeal   will   not   lie  from 

Courts  of  equity  will  not  interfere  to  en-  an  order  on  a  motion  sustaining  or  dissolv- 

Join  the  collection  of  a  tax  merely  because  ing   a    preliminary    injunction:     Basche    v. 

the  property  appears  to  be  excessively  val-  Pringle,   21   Or.    24,   26  Pac.   863;   Fowle  v. 

ued,  but  when  the  valuation  is  shown  to  be  House,  26  Or.   588.  39  Pac.  6. 

so  grossly  excessive  that  the  assessor  must  But  when  the  court  not  only  refused  the 

have  known  it  was  not  Just,  the  courts  will  injunction  but  entered  a  decree  settling  the 

Interpose  to  prevent  the  consummation  of  rights   of   the   parties,    an   appeal   will   lie: 

what  would   be  a  fraud   on   the   taxpayer:  Helm  v.  Gilroy,  20  Or.  620,  26  Pac.  851. 
Oregon  ^  Cal.   R.  Co.  v.  Jackson  County, 
38  Or.  689,  64  Pac.  807. 

1421.    Injunction  After  Answer. 

An  injunction  shall  not  be  allowed  after  the  defendant  has  answered, 
except  upon  notice,  but  in  such  case  the  defendant  may  be  restrained  until 
the  decision  of  the  court  or  judge  allowing  or  refusing  the  injunction;  and 
before  answer,  if  the  court  or  judge  deem  it  proper  that  the  defendant  should 
be  heard  before  allowing  an  injunction,  an  order  may  be  made  requiring 
the  defendant  to  show  cause,  at  a  specified  time  and  place,  why  the  injunc- 
tion should  not  be  allowed;  and  in  the  mean  time  the  defendant  may  be 
restrained.     [L.  1862 ;  D.  Cd.  §  408 ;  H.  C.  §  412.] 

f  42S.    Motion  to  Vacate  or  Modify  Injunction. 

If  the  injunction  be  allowed  without  notice,  the  defendant  may,  at  any 
time  after  answer  and  before  trial  apply,  upon  notice,  to  the  court  or  judge 
thereof  to  vacate  or  modify  the  same.  The  application  may  be  made  upon 
aflSdavits  in  addition  to  the  answer,  and  if  so,  the  plaintiff  may  oppose  the 
same  by  aflBdavits,  or  other  evidence,  in  addition  to  those  upon  which  the 
injunction  was  allowed.  If,  upon  the  hearing  of  the  motion,  it  satisfactorily 
appears  that  the  injunction  should  not  have  been  allowed,  either  in  whole 
or  in  part,  it  shall  be  vacated  or  modified  accordingly.  [L.  1862;  D.  Cd. 
§409;  H.  C.  §413.] 
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CHAPTER  V. 

OF  THE  FORECLOSURE  OF  LIENS  UPON  REAL  OR  PERSONAL 

PROPERTY. 

S  483.    Personal  Property  Liens  —  How  Foreclosed. 

A  lien  upon  real  or  personal  property,  other  than  that  of  a  judgment 
or  decree,  whether  created  by  mortgage  or  otherwise,  shall  be  foreclosed,  and 
the  property  adjudged  to  be  sold  to  satisfy  the  debt  secured  thereby  by  a  suit. 
In  such  suit,  in  addition  to  the  decree  of  foreclosure  and  sale,  if  it  appear 
that  a  promissory  note  or  other  personal  obligation  for  the  payment  of  the 
debt  has  been  given  by  the  mortgagor  or  other  lien  debtor,  or  by  any  other 
person  as  principal  or  otherwise,  the  court  shall  also  decree  a  recover}'-  of  the 
amount  of  such  debt  against  such  person  or  persons,  as  the  case  may  be, 
as  in  the  case  of  an  ordinary  decree  for  the  recovery  of  money.  [L.  1862; 
D.  Cd.  §  410 ;  H.  C.  §  414.] 


FORECLOSURE  OF  LIENS.— Notwith- 
standing this  section,  it  seems  that  either 
the  remedy  upon  the  personal  obligation 
or  the  mortgaere  may  be  pursued  for  the  col- 
lection of  the  debt  without  reference  to  the 
other:    Eubanks  v.  Leveridge.  4  Saw.  278. 

A  deed  absolute  in  form  may  be  shown 
to  be  a  mortgage  and  foreclosed  the  same 
as  any  other  lien;  but  the  method  of  fore- 
closure prescribed  by  this  section  is  ex- 
clusive and  imperative,  and  an  attempt  to 
prescribe  a  dilierent  method  in  the  mort- 
gage or  writing  creating  a  lien  upon  real 
property  must  be  disregarded:  Thompson 
V.  Marshall.  21  Or.  171.  27  Pac.  957.  On  the 
point  that  a  deed  absolute  may  be  a  mort- 
gage, see  Security  Trust  Co.  v.  Loewenberg, 
38  Or.  169.  62  Pac.  647,  and  cases  cited. 

ASSIGNMENT  OF  DEBT.— Where  a  debt 
Is  secured  by  a  mortgage,  the  former  is 
the  principal  and  the  latter  an  incident 
thereof,  and  assignment  of  the  debt  is  an 
assignment  of  the  mortgage,  particularly 
where  the  debt  is  evidenced  by  a  negotiable 
promissory  note.  Where  such  a  note  se- 
cured by  a  mortgage  has  been  assigned  by 
indorsement,  the  security  is  protected  in 
the  hands  of  a  bona  flde  holder  to  the  same 
extent  as  the  note  itself,  unless  there  is  a 
law  requiring  assignments  of  mortgages  to 
be  recorded,  and  the  mortgagee,  or  his 
transferee,  has  no  power  to  enter  of  record 
a  satisfaction  of  such  mortgage.  Such  an 
entry  is  wholly  void  and  affords  no  protec- 
tion of  priority  to  a  subsequent  purchaser 
or  mortgagee:  Bamberger  v.  Geiser,  24  Or. 
203.  33  Pac.  609  . 

Where,  at  a  void  foreclo.sure  sale,  the 
mortgagee  becomes  the  purchaser  and  en- 
ters into  possession,  and  then  sells  and  at- 
tempts to  convey  the  premises  by  deed, 
such  a  deed  operates  as  an  assignment  of 
the  mortgage  debt  as  well  as  the  mortgage 
securing  same,  and  each  successive  deed  by 

Kersons  holding  under  such  mortgage  must 
ave  the  same  effect:    Cooke  v.  Cooper,  18 
Or.  142.  22  Pac.  945,  17  Am.  St.  Rep.  709. 

REINSTATEMENT  OP  LIEN  AFTER 
FORECLOSURE  SALE.— A  redemption  of 
real  property  from  a  sale  on  execution  after 
a  foreclosure  by  the  Judgment  debtor,  or 
the  successor  in  interest  of  the  Judgment 
debtor,  who  has  purchased  the  Judgment 
debtor's  interest  after  the  commencement 
of  the  action,  will  reinstate  the  Hen:  Flan- 
ders V.  Aumack.  32  Or.   19,  51  Pac.  447,  67 


Am.  St.  Rep.  604.  note;  Settlemire  v.  New- 
some.  10  Or.  446;  Lauriat  v.  Stratton,  11 
Fed.  109. 

But  a  redemption  by  the  successor  in 
interest  of  the  Judgment  debtor,  who  has 
acquired  his  interest  before  the  foreclosure 
suit  was  commenced,  will  not  reinstate  the 
lien:    Willis  v.  Miller.  23  Or.  352,  31  Pac.  827. 

STRICT  FORECLOSURE.  —  The  proper 
course  of  procedure  to  bar  the  rights  of  a 
Junior  creditor,  who  is  not  made  a  party 
to  the  foreclosure  of  a  prior  lien,  is  a  suit 
for  strict  foreclosure,  requiring  him  to  re- 
deem within  a  reasonable  time  or  to  be 
barred  and  foreclosed:  Koerner  v.  WU- 
lamette  Iron  Works.  36  Or.  90,  58  Pac.  863, 
78  Am.  St.  Rep.  — ;  Sellwood  v.  Gray,  11  Or. 
534.  5  Pac.  196. 

This  section  has  reference  only  to  the 
foreclosure  of  liens  that  are  security  for 
debts,  and  does  not  apply  to  a  suit  to  bar 
the  equitable  interest  of  the  grantee  in  a 
bond  for  a  deed:  Security  Sav.  Co.  v. 
Mackenxie.  33  Or.  213.  52  Pac.  1046. 

THE  DEATH  OF  A  JUDGBfENT 
DEBTOR,  whose  debt  is  secured  by  mort- 
gage, does  not  give  the  probate  court  Juris- 
diction to  foreclose  the  mortgage,  but  the 
circuit  court  retains  its  Jurisdiction:  Ver- 
dier  V.  Bigne.  16  Or.  208,  19  Pac.  64;  nor 
does  it  prevent  or  suspend  the  foreclosure 
of  the  mortgage:  Teel  v.  Winston,  22  Or. 
489    29  Pac    142 

VENDOR'S  LIEN.— The  doctrine  that  the 
vendor  has  a  lien  upon  the  property  for 
the  unpaid  purchase  price  thereof  exists  in 
this  state:  Gee  v.  McMullen.  14  Or.  268.  13 
Pac.  417.  58  Am.  Rep.  315;  Coos  Bay  Wagon 
Road  Co.  V.  Crocker.  6  Saw.  574;  Pease  v. 
Kelly.  3  Or.  417;  Burkhart  v.  Howard.  14  Or. 
39.  12  Pac.  79. 

Where  a  receiver  attempted  to  take  a 
mortgage  upon  property  of  the  Judgment 
debtor  in  his  own  hands  as  trustee,  it  is 
held,  in  a  suit  to  foreclose  such  mortgage, 
that  he  could  not  take  a  valid  lien  under 
such  circumstances,  but  that  he  'was  en- 
titled to  a  personal  decree  for  the  amount 
of  his  debt:  Thompson  v.  Holladay,  15  Or. 
35.   14   Pac.   725. 

Where  there  is  a  covenant  for  the  pay- 
ment of  a  certain  sum  in  the  mortgage,  the 
remedy  shall  be  against  the  land.  and.  at 
the  same  time  a  personal  decree  may  be 
obtained  to  collect  any  amount  which  may 
remain   unpaid   after   the    proceeds    of  the 


Chap.  V.]     Op  the  Foreclosure  of  Liens  upon  Property.      257 

Bale  of  the  mortgaged  premises  have  been  without  foreclosure  of  the  mortgage,   and 

applied  to  the  extinguishment  of  the  Judg-  the  sale  had  been  confirmed,  the  sale  is  not 

ment:    Myer  v.  Beale,  6  Or.  130;  but  where  void,  and  it  can  not  be  attacked  collaterally: 

there  is  no  such  covenant,   the  remedy   is  Matthews  v.  Eddy,  4  Or.  226. 
against  the  mortgaged  premises  only;  there       The  failure  to  present  a  claim  secured  by 

can  be  no  Judgment  for  any  deficit:    Myer  a  mortgage  upon  a  decedent's  land  to  the 

V.  Beale,  supra.  administrator  of  the  estate  within  one  year 

Where  a  judgment  was  obtained  in  an  ac-  after   notice   of   his  appointment,   will   not 

tion  at  law  upon  a  promissory  note,  and  prevent  a  foreclosure  of  the  mortgia^e  where 

a  tract  of  land  which  had  been  mortgaged  no  recovery  is  sought  beyond  the  proceeds 

to  secure  the  note  was  sold  on  an  execution  of  the  mortgaged  land:   Teel  v.  Winston.  22 

Or.  489,  29  Pac.  142. 

S4M.    Foreclosure  Suits  —  Other  Lien  Holders  Parties. 

Any  person  having  a  lien  subsequent  to  the  plaintiflE  upon  the  same 
property  or  any  part  thereof,  or  who  has  given  a  promissory  note  or  other 
personal  obligation  for  the  payment  of  the  debt  or  any  part  thereof,  secured 
by  the  mortgage  or  other  lien  which  is  the  subject  of  the  suit,  shall  be  made 
a  defendant  in  the  suit,  and  any  person  having  a  prior  lien  may  be  made 
defendant  at  the  option  of  the  plaintiflE,  or  by  the  order  of  the  court  when 
deemed  necessary.     [L.  1862;  D.  Cd.  §411;  H.  C.  §415.] 

PARTIES  TO  FORECLOSURE  SUITS.—  set  up  In  the  respective  answers  of  his  co- 
It  is  not  absolutely  necessary  that  subse-  defendants,  showin^r  liens  in  their  favor 
quent  lienholders  be  made  parties  In  fore-  upon  the  mortgagred  property,  and  to  have 
closure  procedure.  The  decree  without  sub-  the  same  determined,  in  the  original  suit, 
sequent  lien  holders  is  not  binding  upon  As  to  such  matter  his  codefendants  are  to 
them:  Osbom  v.  Logus.  28  Or.  310,  42  Pac.  be  deemed  plaintifFs,  and  their  answers 
997;  Sellwood  v.  Gray,  11  Or.  534.  5  Pac.  196;  complaints:  Ladd  v.  Mason,  10  Or.  316. 
DeLashmutt  v.  Seiiwood,  10  Or.  319;  Wilson  TVliere  a  suit  of  foreclosure  was  brought 
V.  Tarter,  22  Or.  610,  30  Pac.  499;  Koerner  against  the  executors  of  the  estate  of  a  de- 
V.  Willamette  Iron  Works,  36  Or.  90,  68  Pac.  ceased  mortgagor,  the  executors  represent 
8fi3,  78  Am.  St.  Rep.  — ;  Gaines  v.  Childers,  the  estate  of  the  decedent  so  far  as  the 
38  Or.  203.  63  Pac.  487.  same  vests  in  them  for  the-  creditors  and 

Such  a  decree  itself  is  valid  and  vests  in  hefrs;  the  title,  however,  descending  to  the 

the  purchaser  the  legal  title  to  the  premises  heirs,  the  executors  do  not  have  the  same 

and  the  right,   in  a   proper  proceeding,   to  estate  in  the  land  that  the  deceased  had. 

compel  such  lien  creditors  to  redeem  within  The  heirs,  therefore,  are  necessary  parties 

a  certain  time  or  be  foreclosed:   Sellwood  v.  in  the  foreclosure  suit:    Renshaw  v.  Taylor, 

Gray,   supra;    Koerner  v.   Willamette   Iron  7  Or.  321. 

Works,  supra;  Gaines  v.  Childers,  supra.  The  purchaser  at  a  foreclosure  sale  ac- 

Where   the    legal    title    to    the    premises  quires   the  right  of  the  mortgagee  so  far 

sought  to  be  foreclosed  is  in  the  wife  as  her  as  he  has  any  claim  or  interest  in  the  prem- 

separate  property,  she  Is  a  necessary  party  Ises  for  the  security  of  his  debt,  ana  also 

to  the  foreclosure:    Fahle  v.  Pressey,  2  Or.  so  much  of  the  equity  of  redemption  as  is 

23.  80  Am.  Dec.  401.  not  bound  by  the  lien  of  a  junior  incum- 

The  mortgagor,  or  his  successor  In  inter-  brancer:    Watson  v.  Dundee  Mortg.  Co.  12 

est.  made  a  defendant  in  a  suit  to  foreclose,  Or.  474,  8  Pac.  648. 
is  entitled  to  answer  the  affirmative  matter 

$485.    Decree  Where  More  than  One  Lien  on  Same  Property. 

When  it  is  adjudged  that  any  of  the  defendants  have  a  lien  upon  the 
property,  the  court  shall  make  a  like  decree  in  relation  thereto,  and  the  debt 
secured  thereby,  as  if  such  defendant  were  a  plaintiff  in  the  suit;  and  when 
a  decree  is  given  foreclosing  two  or  more  liens  upon  the  same  property  or 
any  portion  thereof  in  favor  of  different  persons  not  united  in  interest,  such 
decree  shall  determine  and  specify  the  order  of  time,  according  to  their  pri- 
ority, in  which  the  debts  secured  by  such  .liens  shall  be  satisfied  out  of  the 
.  proceeds  of  the  sale  of  the  property.     [L.  1862 ;  D.  Cd.  §  412 ;  H.  C.  §  416.] 

In  a  suit  under  this  title  the  court  has  cure,  as  to  which  of  them  was  the  principal 

no  authority    to    determine   a   controversy  debtor  and  which  the  surety:    Hovenden  v. 

between   defendants   Jointly    liable    on    the  Knott,  12  Or.  267,  7  Pac.  30. 
note,  which  the  mortga^  was  griven  to  se- 

i4M.    Decree  of  Foreclosure  —  How  Enforced. 

The  decree  may  be  enforced  by  the  execution  as  an  ordinary  decree  for 

Vor.I.— 17. 
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the  recovery  of  money,  except  as  in  this  section  otherwise  or  specially 
provided : — 

1.  When  a  decree  of  foreclosure  and  sale  is  given,  an  execution  may 
issue  thereon  against  the  property  adjudged  to  be  sold.  If  the  decree  is  in 
favor  of  the  plaintiff  only,  the  execution  may  issue  as  in  ordinary  cases,  but 
if  it  be  in  favor  of  different  persons,  not  united  in  interest,  it  shall  issue 
upon  the  joint  request  of  such  persons  or  upon  the  order  of  the  court  or 
judge  thereof  on  the  motion  of  either  of  them ; 

2.  When  the  decree  is  also  against  the  defendants  or  any  one  of  them 
in  person,  and  the  proceeds  of  the  sale  of  the  property  upon  which  the  hen 
is  foreclosed  is  not  sufficient  to  satisfy  the  decree  as  to  the  sum  remaining 
unsatisfied,  the  decree  may  be  enforced  by  execution  as  in  ordinary  cases. 
When  in  such  case  the  decree  is  in  favor  of  different  persons  not  united 
in  interest,  it  shall  be  deemed  a  separate  decree  as  to  such  persons,  and  may 
be  enforced  accordingly.     [L.  18C2;  D.  Cd.  §413;  H.  C.  §417.] 

§  427.    Redemption  After  Sale  on  Foreclosure. 

A  decree  of  foreclosure  shall  have  the  effect  to  bar  the  equity  of  redemp- 
tion, and  property  sold  on  execution  issued  upon  a  decree  may  be  redeemed 
in  like  maimer  and  with  like  effect  as  property  sold  on  an  execution  issued 
on  a  judgment,  and  not  otherwise.     [L.  1862;  D.  Cd.  §414;  H.  C.  §418.] 


EQUITY  OP  redemption,  ETC.— As 
to  redemption  generaUy,  see  note  to  §  246. 

An  equity  of  redemption  is  inseverably 
contiected  with  the  mortgage,  and  so  long 
as  the  instrument  is  one  of  security,  what- 
ever its  form,  the  borrower  has,  In  a  court 
of    equity,    the    right    of    redemption    upon 

gayment  of  the  loan,  unless  precluded  by 
is  own  conduct,  and  his  rights  can  not  be 
waived  or  abandoned  by  any  stipulation 
made  at  the  time.  The  mortgagor  may  re- 
lease the  equity  of  redemption  to  the  mort- 
gagee, but  being  an  interest  in  real  estate 
it  can  only  be  transferred  or  relinquished  by 
a  writing  executed  as  required  by  the  stat- 
ute of  frauds.  This  rule  applies  as  well  to 
a  deed  absolute  in  form  intended  as  a 
mortgage  as  to  an  ordinary  mortgage: 
Marshall  v.  Williams,  21  Or.  270,  28  Pac. 
137;  Besser  v.  Hawthorne,  3  Or.  129. 

As  by  this  and  the  preceding  sections,  it 
is  provided  that  in  a  suit  to  enforce  the  lien 
of  a  mortgage,  subsequent  incumbrancers 
must  be  made  parties  thereto,  and  that  the 
decree  therein  shall  ascertain  and  determine 
the  amount  and  priority  of  the  liens  of  all 
such  parties,  and  direct  that  the  premises 
be  sold,  and  the  proceeds  applied  to  the 
satisfaction  of  the  debts  secured  thereby  in 
the  order  specified  therein,  and  that  process 
to  enforce  such  decree  should  issue  upon 
Joint  application  of  the  parties  or  the  order 
of  the  court.  Held,  that  a  sale  in  pursuance 
of  such  a  decree  was  a  sale  upon  the  process 
of  each  of  the  lien  creditors  provided  for 
in  the  decree,  and  extinguished  their  liens. 


and  therefore  neither  of  them  had  a  right 
to  redeem  the  premises  from  the  purchaser 
at  such  sale  under  §  246,  which  gives  the 
right  of  redemption  only  to  the  creditor 
having  a  lien  upon  the  property  sold:  Lau- 
riat  V.  Stratton,  11  Fed.  109. 

The  necessity  of  suing  upon  a  mechanics' 
lien  within  the  six  months  is  not  affected 
by  the  fact  that  the  debt  is  payable  in  in- 
stallments, which  do  not  all  fall  due  within 
that  time;  and  hence  there  can  be  no  recov- 
ery as  to  those  installments  due  more  than 
six  months  before  suit  was  brought.  Where 
a  proper  adjustment  of  the  unmatured  pay- 
ments could  be  made  under  this  section,  a 
person  is  not  required  to  wait  until  the 
last  installment  is  due:  Capital  Lumber  Co. 
V.  Ryan,  34  Or.  76,  54  Pac.  1093. 

Where  a  mortgage  provided  "In  case  de- 
fault is  made  in  the  payment  of  the  prin- 
cipal or  interest  as  above  provided,  then 
the  party  of  the  second  part,  his  executors, 
etc.,  are  hereby  empowered  to  sell,  and  out 
of  the  money  arising  from  such  sale  to  re- 
tain such  principal  and  interest."  and  also 
provided  for  payment  by  installments,  the 
failure  to  pay  any  or  all  of  the  installments 
less  than  the  whole  does  not  make  the 
entire  obligation  due.  In  case  a  foreclosure 
is  commenced  for  nonpayment  of  such  in- 
stallments it  should  be  dismissed  on  pay- 
ment of  the  overdue  installments  with  in- 
terest accrued,  and  costs  and  disbursements 
as  provided  by  the  next  section:  Pomeroy 
V.  Woodward,  38  Or.  214,  63  Pac.  194. 


§  428.    Surplus  of  Proceeds  not  Claimed. 

When  any  of  the  proceeds  of  the  sale  remains  with  the  clerk  unclaimed 
by  the  person  who  is  entitled  to  the  same  for  the  period  of  two  months,  the 
court  or  judge  thereof  shall  direct  that  the  same  be  put  at  interest  by  the 
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clerk,  subject  to  the  order  of  the  court,  for  the  benefit  of  such  person,  his 
representatives  or  assigns.     [L.  1862;  D.  Cd.  §415;  H.  C.  §419.] 

§429.    Suit  not  Maintainable  During  Pendency  of  Action  for  Debt. 

During  the  pendency  of  an  action  at  law  for  the  recovery  of  a  debt 
secured  by  any  lien  mentioned  in  section  423,  a  suit  can  not  be  maintained 
for  the  foreclosure  of  such  lien,  nor  thereafter,  unless  judgment  be  given  in 
such  action  that  the  plaintiff  recover  such  debt  or  some  part  thereof,  and 
an  execution  thereon  against  the  property  of  the  defendant  in  the  judgment 
is  returned  unsatisfied  in  whole  or  in  part.  [L.  1862;  D.  Cd.  §  416;  H.  C. 
§.420.] 

i  480.    Decree  when  Debt  Payable  in  Installments. 

When  a  suit  is  commenced  to  foreclose  a  lien,  by  which  a  debt  is  secured, 
which  debt  is  payable  in  installments,  either  of  interest  or  principal,  and 
any  of  such  installments  is  not  then  due,  the  court  shall  decree  a  foreclosure 
of  the  lien,  and  may  also  decree  a  sale  of  the  property  for  the  satisfaction 
of  the  whole  of  such  debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  installment  then  due,  with  costs  of  suit;  and  in  the  latter  case,  the 
decree  of  foreclosure  as  to  the  remainder  of  the  property  may  be  enforced 
by  an  order  of  sale,  in  whole  or  in  part,  whenever  default  shall  be  made 
in  the  payment  of  the  installments  not  then  due.  [L.  1862;  D.  Cd.  §  417; 
H.  C.  §  421.] 

1431.    Effect  of  Payment  Before  Sale. 

If,  before  a  decree  is  given,  the  amount  then  due  with  the  costs  of  suit 
is  brought  into  court  and  paid  to  the  clerk,  the  suit  shall  be  dismissed,  and 
if  the  same  be  done  after  decree  and  before  sale,  the  effect  of  the  decree  as 
to  the  amount  then  due  and  paid  shall  be  terminated,  and  the  execution,  if 
any  have  issued,  be  recalled  by  the  clerk.  When  an  installment  not  due  is 
adjudged  to  be  paid,  the  court  shall  determine  and  specify  in  the  decree 
what  sum  shall  be  received  in  satisfaction  thereof,  which  sum  may  be  equal 
to  such  installment,  or  otherwise,  according  to  the  present  value  thereof. 
The  provisions  of  this  chapter  as  to  the  liens  upon  personal  property  are  not 
to  be  construed  so  as  to  exclude  a  person  having  such  a  lien  from  any  other 
remedy  or  right  in  regard  to  such  property.  [L.  1862 ;  D.  Cd.  §  418 ; 
H.  C.  §  422.] 

1483.    Foreclosure  of  Mortgage  —  Certificate  of  Clerk,  and  Duty  of  Recorder 
as  To. 

That  it  shall  be  the  duty  of  all  clerks  of  the  circuit  court  in  the  counties 
where  there  is  a  recorder,  whenever  a  decree  of  foreclosure  shall  be  returned 
in  such  court  foreclosing  a  mortgage  on  real  estate,  to  make  out  a  certificate 
stating  that  such  mortgage  has  been  foreclosed,  and  the  date  of  such  fore- 
closure, and  the  number  of  the  journal  and  page  thereof  in  which  such  decree 
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is  entered,  and  deliver  the  same  to  the  recorder,  and  thereupon  such  recorder 
shall  enter  upon  the  margin  of  the  record  of  such  mortgage  the  word  ''fore- 
closed,^* and  the  date  of  such  foreclosure  with  the  number  and  page  of  the 
journal  of  such  decree.     [L.  1893,  p.  81,  §  1.] 

§  433.    Eintry  by  Clerk  when  Acting  as  Recorder. 

In  counties  where  the  county  clerk  acts  as  recorder  of  conveyances,  he 
shall,  upon  the  entry  of  any  decree  foreclosing  a  mortgage  on  real  estate, 
make  on  the  margin  of  the  record  of  such  mortgage  the  record  provided 
for  in  section  432.     [L.  1893,  p.  81,  §  2.] 

I  434.    Foreclosure  in  United  States  Court;  Elntry  as  to  in  Court  Records. 

Whenever  any  person  shall  present  to  the  recorder  of  conveyances,  or 
county  clerk  acting  as  such,  a  certificate  from  the  clerk  of  the  United  States 
circuit  court  of  the  foreclosure  of  any  mortgage  on  real  estate,  as  provided 
in  section  432,  such  recorder  shall  make  the  record  so  provided  in  such 
section.     [L.  1893,  p.  81,  §  3.] 


CHAPTER   VI. 

OF  suits  for  the  partition  of  real  property. 

§  435.    Who  May  Maintain  Suit  for  Partition. 

When  several  persons  hold  and  are  in  possession  of  real  property  as- 
tenants  in  common,  in  which  one  or  more  of  them  have  an  estate  of  inher- 
itance, or  for  life  or  years,  or  when  several  persons  hold  as  tenants  in  common 
a  vested  remainder  or  reversion  in  any  real  property,  any  one  or  more  of 
them  may  maintain  a  suit  for  the  partition  of  such  real  property,  according^ 
to  the  respective  rights  of  the  persons  interested  therein,  and  for  a  sale  of 
such  property,  or  a  part  of  it,  if  it  appears  that  a  partition  can  not  be  had 
without  great  prejudice  to  the  owner.  [L.  1862;  D.  Cd.  §419;  L.  1891^ 
p.  67,  §  1 ;  H.  C.  §  423.] 

partition. — It    Is    necessary    that    the  The  administrator  of  a  partnership  can 

{)laintiffs  In  a  partition  suit  shall  have  both  not  partition  the  real  estate  of  the  partner- 

egal  estate  in  and  possession  of  the  prem-  ship,  as  that  is  the  province  of  the  court 

ises  sought  to  be  partitioned:    Marx  v.  La  of  equity:    Burnside  v.  Savier,  6  Or.  154. 

Rocque,  27  Or.  47,  39  Pac.  401;   Savagre  v.  This  suit  is  not  applicable  to  controversies 

Savage.  19  Or.  113,  23  Pac.  890,  20  Am.  St.  between    parties    not   holding   by   unity  of 

Rep.   795.  possession.     Where  defendant  was  holding 

One  not  in  possession  can  not  be  a  plain-  adversely  to  the  plaintiff,  such  plaintiff  was 

tiff;  in  such  a  case  he  must  regain  posses-  properly  dismissed:    Windsor  v.   Simpkins. 

sion  by  action,  if  necessar>',  before  he  sue  19  Or.  117,  23  Pac.  669. 

for  partition:     Marx  v.   La  Rocque,   Simp-  Before  the  amendment  of  1891  it  was  held 

kins,   19  Or.   117,  23  Pac.  669.  that  a  reversioner  or  remainderman  could 

Hence  the  grantee  in  a  deed,  which  was  not  maintain  such  a  suit,  but  it  is  believed 

intended  as  a  mortgage,  can  not  maintain  that  that  amendment  has  changed  the  law 

a  suit  for  partition:     Marx  v.  La  Rocque,  in   this   regard:     Savage  v.   Savage.  19  Or. 

supra.  113,  23  Pac.  890,  20  Am.  St.  Rep.  796. 

§  436.    Complaint  in  Partition. 

The  interest  of  all  persons  in  the  property,  whether  such  persons  be 
known  or  unknown,  shall  be  set  forth  in  the  complaint,  specifically  and  par* 
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ticulariy,  as  far  as  known  to  the  plaintiff;  and  if  one  or  more  of  the  parties, 
or  the  share  or  quantity  of  interest  of  any  of  the  parties,  be  unknown  to 
the  plaintiff,  or  be  uncertain  or  contingent,  or  the  ownership  of  the  inher- 
itance depend  upon  an  executory  devise,  or  the  remainder  be  a  contingent 
remainder,  so  that  such  parties  can  not  be  named,  that  fact  shall  be  set  forth 
in  the  complaint.     [L.  1862 ;  D.  Cd.  §  420 ;  H.  C.  §  424.] 

COMPLAINT.-i~In  the  complaint  in  partition  the  particular  property  must  be  desig- 
nated, and  also  the  interest  of  the  party  therein:    Hammer  v.  SUver,  2.  Or.  886. 

i  437.    Tenants  and  Creditors  May  be  Defendants;  Liens  on  Undivided  Interests. 

The  plaintiff  may,  at  his  election,  make  a  tenant  in  dower  by  the  curtesy 
for  life  or  for  years  of  the  entire  property  or  any  part  thereof,  or  creditors 
faaYing  a  lien  upon  the  property  or  any  portion  thereof,  defendants  in  the 
suit.  When  the  lien  is  upon  an  undivided  interest  or  estate  of  any  of  the 
parties,  such  lien,  if  a  partition  be  made,  is  thenceforth  a  lien  only  upon 
the  share  assigned  to  such  party;  but  such  share  shall  be  first  charged  with 
its  just  proportion  of  the  costs  of  the  partition,  in  preference  to  such  lien. 
[L  1862;  D.  Cd.  §  421;  L.  1891,  p.  67,  §  2;  H.  C.  §  426.] 

EFFECT  OF  PARTmON.— The  partition  of  his  cotenant:   Board  of  Commissioners  v. 

of  land,  upon  the  undivided  half  of  which  Wiley.  10  Or.  90. 

one  tenant  has  previously  executed  a  mort-  LIEN  HOLDERS  are,  by  this  section,  au- 

cage,  does   not  affect   the   interest   of   the  thorized  to  be  made  defendants,  and  their 

mortgagees;  such  cotenant  acquires  no  new  interests  determined  in  the  suit:    House  v. 

title  or  Interest  by  the  partition;  its  effect  Fowle,  22  Or.  309,  29  Pac.  890. 
being  merely  to  sever  his  interest  from  that 

1488.    Summons;  to  whom  Directed. 

The  summons  shall  be  directed  by  name  to  all  the  tenants  in  common 
who  are  known,  and  in  the  same  manner  to  all  lien  creditors  who  are  made 
parties  to  the  suit,  and  generally  to  all  persons  unknown  having  or  claiming 
an  mterest  or  estate  in  the  property.     [L.  1862 ;  D.  Cd.  §  422 ;  H.  C.  §  426.] 

1438.    Service  of  Summons  by  Publication. 

If  a  party,  having  a  share  or  interest  in  or  lien  upon  the  property  be 
unknown,  or  either  of  the  known  parties  reside  out  of  the  state  or  can  not 
be  found  therein,  and  such  fact  be  made  to  appear  by  affidavit,  the  summons 
may  be  served  upon  such  absent  or  unknown  party  by  publication,  directed 
by  the  court  or  judge,  as  in  ordinary  cases.  When  service  of  the  summons 
is  made  by  publication,  it  must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  suit.  [L.  1862 ;  D.  Cd.  §  423 ;  H.  C. 
§427.] 

8ERVICB  OF  SUMMONS  BY  PUBLICATION:    See  S  55,  ante,  et  seq. 

^  440.    Answer;  what  to  Contain. 

The  defendant  shall  set  forth  in  his  answer  the  nature  and  extent  of  his 
interest  in  the  property,  and  if  he  be  a  lien  creditor,  how  such  lien  was 
created,  the  amount  of  the  debt  secured  thereby,  and  remaining  due,  and 
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whether  such  debt  is  secured  in  any  other  way,  and  if  so,  the  nature  of  such 
other  security.     [L.  1862;  D.  Cd.  §424;  H.  C.  §428.] 

§441.    Rights  of  Parties  Determined  —  Title  Ascertained  Before  Decree. 

The  rights  of  the  several  parties,  plaintiffs  as  well  as  defendants,  may 
be  put  in  issue,  tried,  and  determined  in  such  suit,  and  where  a  defendant 
fails  to  answer,  or  where  a  sale  of  the  property  is  necessary,  the  title  shall  be 
ascertained  by  proof  to  the  satisfaction  of  the  court  before  the  decree  for 
partition  or  sale  is  given.     [L.  1862;  D.  Cd.  §  426;  H.  C.  §  429.] 

Questions  of  fact   in  partition  suits  can  of  suits,  as  well  as  in  all  others,  under  the 

only  be  tried  on  general  issues  Joined  be-  code:    Walker  v.  Goldsmith,  14  Or.  146.  12 

tween  parties  as  in  other  cases.     The  alle-  Pac.   537. 
gations  and  proofs  must  agree  in  this  class 

S  44S.    Order  of  Sale  Instead  of  Decree  of  Partition. 

If  it  be  alleged  in  the  complaint  and  established  by  evidence,  or  if  it 
appear  by  the  evidence,  without  such  allegation  in  the  complaint,  to  the 
satisfaction  of  the  court,  that  the  property  or  any  part  of  it  is  so  situated  that 
partition  can  not  be  made  without  great  prejudice  to  the  owners,  the  court 
may  order  a  sale  thereof,  and  for  that  purpose  may  appoint  one  or  more 
referees.  Otherwise,  upon  the  requisite  proofs  being  made,  it  shall  decree 
a  partition  according  to  the  respective  rights  of  the  parties,  as  ascertained 
by  the  court,  and  appoint  three  referees  therefor,  and  shall  designate  the 
portion  to  remain  undivided  for  the  owners  whose  interests  remain  unknown 
or  not  ascertained.     [L.  1862 ;  D.  Cd.  §  426 ;  H.  C.  §  430.] 


Where  only  one  referee  is  appointed  such  proceeding  is  an  irregularity  merely,  and 
can  not  be  inquired  into  collaterally:  Morrill  v.  Merrill,  20  Or.  96,  25  Pac.  362,  2a 
Am.  St.  Rep.  95. 

§443.    How  Referees  to  Make  Partition. 

In  making  the  partition,  the  referees  shall  divide  the  property,  und  allot 
the  several  portions  thereof  to  the  respective  parties,  quality  and  quantity 
relatively  considered,  according  to  the  respective  rights  of  the  parties  as  de- 
termined by  the  court,  designating  the  several  portions  by  proper  landmarks, 
and  may  employ  a  surveyor  with  the  necessary  assistants  to  aid  them  therein. 
The  referee  shall  make  a  report  of  their  proceedings,  specifying  therein  the 
manner  of  executing  their  trust,  describing  the  property  .divided  and  the 
shares  allotted  to  each  party,  with  a  particular  description  of  each  share. 
[L.  1862 ;  D.  Cd.  §  427 ;  H.  C.  §  431.] 

§  444.    Power  of  Court  Over  Report. 

The  court  may  confirm  or  set  aside  the  report  in  whole  or  in  part,  and 
if  necessary  appoint  new  referees.  Upon  the  report  being  confirmed,  a 
decree  shall  be  given  that  such  partition  be  eflEectual  forever,  which  decree 
shall  be  binding  and  conclusive, — 

1.  On  all  parties  named  therein,  and  their  legal  representatives,  who 
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have  at  the  time  any  interest  in  the  property  divided,  or  any  part  thereof, 
as  owners  in  fee,  or  as  tenants  for  life  or  for  years,  or  as  entitled  to  the 
reversion,  remainder,  or  inheritance  of  such  property  or  any  part  thereof 
after  the  termination  of  a  particular  estate  therein,  or  who  by  any  con- 
tingency may  be  entitled  to  a  beneficial  interest  in  the  property,  or  who  have 
an  interest  in  any  undivided  share  thereof  as  tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  property  who  may  be  unknown,  to 
whom  notice  shall  have  been  given  of  the  application  for  partition  by  pub- 
lication, as  directed  by  section  439;  and, 

3.  On  all  other  persons  claiming  from  such  parties  or  persons,  or  either 
of  them.     [L,  1862 ;  D.  Cd.  §  428 ;  H.  C.  §  432.] 


decree  defining  the  rights  op  a  decree  of  partition  is  conclusive  upon 

PARTIES. — The    order    or    decree    of    the  the  parties  and  privies  that  they  were  ten- 

court  directiniT  the  partition  or  sale  of  the  ants  in  common,  and  in  possessioii  of  the 

premises   without    further    proceedings,    is  land  at  the  date  of  its  rendition:    Morrill 

not  a  final  decree,  but  only  an  interlocutory  v.   Morrill,  20  Or.   96.  26  Pac.  362.   23  Am. 

order,  and  is  not  notice  to  parties  and  their  St.  Rep.  95. 

privies:   Bybee  v.  Summers.  4  Or.  354.  This  section  stren^rthens    the    belief  that 

A  decree  which  ascertains  and  determines  the  legislature  intended  that  persons  might 

the  rights  of  the  parties,  and  leaves  nothing  be  made  defendants  who  could  not  sue  as 

for  the  court  to  do  but  to  carry  the  decree  plaintiffs   in  a   partition   suit:     Savage   v. 

into  effect  by  the  appointment  of  referees.  Savage,  19  Or.  116.  23  Pac.  890.  20  Am.  St. 

etc.,  is  a  final  decree,  and  is  appealable:  Rep.  796. 
Walker  v.   Goldsmith.   14   Or.   126.   12  Pac. 
637. 

5445.  Who  not  Affected  by  Partition. 

But  such  decree  and  partition  shall  not  affect  any  tenants  for  years 
or  for  life  of  the  whole  of  the  property  which  is  the  subject  of  partition; 
nor  shall  such  decree  or  partition  preclude  any  person^  except  such  as  are 
specified  in  the  last  section^  from  claiming  title  to  the  property  in  question^ 
or  from  controverting  the  title  of  the  parties  between  whom  the  partition 
shall  have  been  made.     [L,  1862 ;  D.  Cd.  §  429 ;  H.  C.  §  433.] 

A  partition  of  land  upon  the  undivided  half  of  which  one  cotenant  has  previously 
executed  a  mortgage  does  not  affect  the  interest  jof  the  mortgagee:  Board  of  School 
Comrs.  V.  WlUey.  10  Or.  86. 

• 

5446.  Expenses  of  Referees. 

The  expenses  of  the  referees,  including  those  of  a  surveyor  and  his 
assistants,  when  employed,  shall  be  ascertained  and  allowed  by  the  court, 
and  the  amount  thereof,  together  with  the  fees  allowed  by  law  to  the  referees, 
shall  be  paid  by  the  plaintiff,  and  may  be  allowed  as  part  of  the  charges. 
[L  1862;  D.  Cd.  §  430;  H.  C.  §  434.] 

1447.    Order  of  Sale  on  Referees'  Report. 

If  the  referees  report  to  the  court  that  the  property  of  which  partition 
shall  have  been  decreed,  or  any  separate  portion  thereof,  is  so  situated  that 
a  partition  tnereof  can  not  be  made  without  great  prejudice  to  the  owners, 
and  the  court  is  satisfied  that  such  report  is  correct,  it  may  thereupon,  by 
an  order,  direct  the  referees  to  sell  the  property  or  separate  portion  thereof 
so  situated.     [L.  1862 ;  D.  Cd.  §  431 ;  H.  C.  §  436.] 
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S448.    Partial  Sale  — Estate;  how  Set  Off. 

When  a  part  of  the  property  only  is  ordered  to  be  sold,  if  there  be  an 
estate  for  life  or  years  in  an  undivided  share  of  the  property,  the  whole  of 
such  estate  may  be  set  oflE  in  any  part  of  the  property  not  ordered  to  be  soli 
[L.  1862;  D.  Cd.  §432;  H.  C.  §436.] 

§  448.    Lien  Creditors  to  be  Made  Parties. 

Before  making  an  order  of  sale,  if  lien  creditors,  other  than  those  by 
judgment  or  decree,  have  not  been  made  parties,  the  court,  on  motion  of 
either  party,  shall  order  the  plaintiff  to  file  a  supplemental  complaint, 
making  such  creditors  parties  defendant  to  the  suit.  [L.  1862;  D.  Cd. 
§  433 ;  H.  C,  §  437.] 


§  450.    Reference  to  Ascertain  Lien  Creditors. 

If  an  order  of  sale  be  made,  and  before  a  distribution  of  the  proceeds 
thereof,  the  plaintiff  shall  produce  to  the  court  the  certificate  of  the  clerk 
of  the  county  where  the  property  is  situated,  showing  the  liens  remaining 
unsatisfied,  if  any,  by  judgment  or  decree  upon  the  property,  or  any  portion 
thereof,  and  unless  he  do  so,  the  court  shall  order  a  referee  to  ascertain 
them.     [L.  1862;  D.  Cd.  §434;  H.  C.  §438.] 

§  451.    Reference  to  Ascertain  Amount  of  Liens. 

If  it  appear  by  such  certificate,  or  reference  in  case  the  certificate  is 
not  produced,  that  any  such  liens  exist,  the  court  shall  appoint  a  referee  to 
ascertain  what  amount  remains  due  thereon  or  secured  thereby  respectively, 
and  the  order  of  priority  in  which  they  are  entitled  to  be  paid  out  of  the 
property.     [L.  1862;  D.  Cd.  §  435;  H.  C.  §  439.] 

§  452.    Notice  to  Lien  Creditors  to  Appear. 

The  plaintiff  must  cause  a  notice  to  be  served,  at  least  ten  days  before 
the  time  for  appearance,  on  each  person  having  such  lien  by  judgment  or 
decree,  to  appear  before  the  referee  at  a  specified  time  and  place,  to  make 
proof  by  his  own  affidavit  or  otherwise  of  the  true  amount  due,  or  to  become 
due,  contingently  or  absolutely,  on  his  judgment  or  decree.  [L.  1862; 
D.  Cd.  §  436 ;  H.  C.  §  440.] 

§  453.    Duties  of  Referee. 

The  referee  shall  receive  the  evidence,  and  report  the  names  of  the  cred- 
itors whose  liens  are  established,  the  amounts  due  thereon  or  secured  thereby* 
and  their  priority  respectively,  and  whether  contingent  or  absolute.  He 
shall  attach  to  his  report  the  proof  of  service  of  the  notices  and  the  evidence 
before  him.     [L.  1862 ;  D.  Cd.  §  437 ;  H.  C.  §  441.] 

§454.    Report  of  Referee. 

The  report  of  the  referee  may  be  excepted  to  by  either  party  to  the  suit, 
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or  to  the  proceedings  before  the  referee,  in  like  manner  and  with  like  effect 
as  in  ordinary  cases.  If  a  lien  creditor  be  absent  from  the  state,  or  his 
residence  therein  be  unknown,  and  that  fact  appear  by  aflSdavit,  the  court  or 
judge  thereof  may  by  order  direct  that  service  of  the  notice  may  be  made 
upon  his  agent  or  attorney  of  record,  or  by  publication  thereof  for  such  time 
and  in  such  manner  as  the  order  may  prescribe.  [L.  1862;  D.  Cd,  §  438; 
H.  C.  §  442.] 

1455.    Confirmation  of  Referee's  Report. 

If  the  report  of  the  referee  be  confirmed,  the  order  of  confirmation  is 
binding  and  conclusive  upon  all  parties  to  the  suit  and  upon  the  lien  cred- 
itors who  have  been  duly  served  with  the  notice  to  appear  before  the  referee, 
as  provided  in  section  452.     [L.  1862;  D,  Cd.  §  439 ;  H,  C.  §  443.] 

§45€.    Distribution  of  Proceeds  of  Sale. 

The  proceeds  of  the  sale  of  the  encumbered  property  shall  be  distrib- 
uted by  the  decree  of  the  court  as  follows : — 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the  suit ; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  the  several  liens,  in  order  of  priority,  by  payment  of  the 
sums  due,  and  to  become  due,  according  to  the  decree; 

4.  The  residue  among  the  owners  of  the  property  sold,  according  to 
their  respective  shares.     [L.  1862;  D.  Cd.  §440;  H.  C.  §444.] 

$457.    When  Party  May  be  Required  to  Exhaust  Other  Securities. 

Whenever  any  party  to  the  suit  who  holds  a  lien  upon  the  property  or 
any  part  thereof  has  other  securities  for  the  payment  of  the  amount  of  such 
lien,  the  court  may,  in  its  discretion,  order  such  securities  to  be  exhausted 
before  a  distribution  of  the  proceeds  of  sale,  or  may  order  a  just  deduction 
to  be  made  from  the  amount  of  the  lien  on  the  property  on  account  thereof. 
[L.  1862 ;  D.  Cd.  §  441 ;  H.  C.  §  445.] 

1 458.    Proceedings  not  to  Delay  Other  Parties. 

The  proceedings  to  ascertain  the  amount  of  the  liens,  and  to  determine 
their  priority,  as  above  provided,  or  those  hereinafter  authorized  to  determine 
the  rights  of  parties  to  funds  paid  into  court,  shall  not  delay  the  sale  nor 
affect  any  other  party  whose  rights  are  not  involved  in  such  proceedings. 
[L  1862 ;  D,  Cd.  §  442 ;  H.  C'  §  446.] 

{ 458.    Proceeds  to  be  Distributed  by  Referees. 

The  proceeds  of  sale,  and  the  securities  taken  by  the  referees,  or  any 
part  thereof,  shall  be  distributed  by  them  to  the  persons  entitled  thereto 
whenever  the  court  so  directs;  but  if  no  such  direction  be  given,  all  such 
proceeds  and  securities  shall  be  paid  into  court  or  deposited  as  directed  by 
the  court.     [L.  1862 ;  D.  Cd.  §  443 ;  H.  C.  §  447.] 
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S  460.    Continuation  of  Suit  After  Proceeds  Paid  Into  Court. 

When  the  proceeds  of  sales  of  any  shares  or  parcel  belonging  to  persons 
who  are  parties  to  the  suit,  and  who  are  known,  are  paid  into  court,  the  suit 
may  be  continued  as  between  such  parties  for  the  determination  of  their 
respective  claims  thereto,  which  shall  be  ascertained  and  adjudged  by  the 
court.  Further  testimony  may  be  taken  in  court,  or  by  a  referee,  at  the 
discretion  of  the  court,  and  the  court  may,  if  necessary,  require  such  parties 
to  present  the  facts  or  law  in  controversy,  by  pleading,  as  in  an  original  suit. 
[L.  1862;  D.  Cd.  §  444;  H.  C.  §  448.] 

§  461.    Sales  by  Referees,  how  Made. 

All  sales  of  real  property  made  by  the  referees  shall  be  made  by  public 
auction  to  the  highest  bidder,  in  the  manner  required  for  the  sale  of  real 
property  on  execution.  The  notice  shall  state  the  terms  of  sale,  and  if  the 
property  or  any  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge,  or 
lien,  that  shall  be  stated  in  the  notice.     [L.  1862 ;  D.  Cd.  §^445 ;  H.  C.  §  449.] 

I  462.    Sale  May  be  Made  on  Credit. 

The  court  shall,  in  the  order  of  sale,  direct  the  terms  of  credit  which 
may  be  allowed  for  the  purchase  jnoney  of  any  portion  of  the  premises  of 
which  it  may  direct  a  sale  on  credit ;  and  for  that  portion  of  which  the  pur- 
chase money  is  required  by  the  provisions  hereinafter  contained,  to  be  in- 
vested for  the  benefit  of  unknown  owners,  infants,  parties  out  of  the  state. 
[L.  1862 ;  D.  Cd.  §  446 ;  H.  C.  §  450.] 

1 468.    Securities  to  be  Taken  by  Referee. 

The  referees  may  take  separate  mortgages  and  other  securities  for  the 
whole  or  convenient  portions  of  the  purchase  money  of  such  parts  of  the 
property  as  are  directed  by  the  court  to  be  sold  on  credit,  in  the  name  of 
the  clerk  of  the  court,  and  his  successor  in  office ;  and  for  the  shares  of  any 
known  owner  of  full  age,  in  the  name  of  such  owner.  [L.  1862;  D.  Cd. 
§447;  H.  C.  §461.] 

§  464.    Estate  for  life  or  Years. 

When  the  estate  of  any  tenant  for  life  or  years,  in  any  undivided  part 
of  the  property  in  question,  shall  have  been  admitted  by  the  parties,  or 
ascertained  by  the  court  to  be  existing  at  the  time  of  the  order  of  sale,  and 
the  person  entitled  to  such  estate  shall  have  been  made  a  party  to  the  suit, 
such  estate  may  be  first  set  oflE  out  of  any  part  of  the  property,  and  a  sale 
made  of  such  parcel,  subject  to  the  prior  unsold  estate  of  such  tenant  therein; 
but  if  in  the  judgment  of  the  court  a  due  regard  to  the  interest  of  all  the 
parties  require  that  such  estate  be  also  sold,  the  sale  may  be  so  ordered. 
[L.  1862 ;  D.  Cd.  §  448 ;  H.  C.  §  452.] 

S  465.    Compensation  in  Case  of  Sale. 

Any  person  entitled  to  an  estate  for  life  or  years  in  any  undivided  part 
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of  the  property,  whose  estate  shall  have  been  sold,  shall  be  entitled  to  receive 
such  sum  in  gross  as  may  be  deemed  upon  principles  of  law  applicable  to 
annuitieg  a  reasonable  satisfaction  for  such  estate,  and  which  the  person  so 
entitled  shall  consent  to  accept  instead  thereof,  by  an  instrument  duly 
acknowledged  or  proved,  in  the  same  manner  as  deeds  for  the  purpose  of 
record,  and  filed  with  the  clerk.     [L.  1862;  D.  Cd.  §  449;  H.  C.  §  463.] 

S  406.    Where  Consent  not  Given,  Court  to  Detennine  Value  of  Estate. 

If  such  consent  be  not  given^  as  provided  in  the  last  section,  before  the 
report  of  sale,  the  court  shall  ascertain  and  determine  what  proportion  of  the 
proceeds  of  the  sale,  after  deducting  expenses,  will  be  a  just  and  reasonable 
sum  to  be  invested  for  the  benefit  of  the  person  entitled  to  such  estate  for 
life  or  years,  and  shall  order  the  same  to  be  deposited  in  court  for  that  pur- 
pose.    [L.  1862;  D.  Cd.  §460;  H.  C.  §454.] 

i  467.    Rule  for  Determining  Value  of  Estate. 

The  proportion  of  the  proceeds  of  the  sale  to  be  invested,  as  provided  in 
section  466,  shall  be  ascertained  and  determined  in  the  several  cases  as 
follows : — 

1.  If  an  estate  in  dower  be  included  in  the  order  of  sale,  its  proportion 
shall  be  one  third  of  the  proceeds  of  the  sale  of  the  property,  or  of  the  sale 
of  the  undivided  share  in  such  property  upon  which  the  claim  of  dower 
existed; 

2.  If  an  estate  by  the  curtesy,  or  other  estate  for  life  or  years,  be  in- 
cluded in  the  order  of  sale,  its  proportion  shall  be  the  whole  proceeds  of  the 
sale  of  the  property,  or  of  the  sale  of  the  undivided  share  thereof  in  which 
such  estate  may  be; 

And  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings  sliall 
be  deducted  from  the  proceeds  of  the  sale.  [L.  1862 ;  D.  Cd.  §  451 ;  H.  C. 
§  455.] 

S  46a.    Rights  of  Unknown  Tenants  to  be  Protected. 

If  the  persons  entitled  to  such  estate  for  life  or  years  be  unknown,  the 
court  shall  provide  for  the  protection  of  their  rights  in  the  same  manner,  as 
far  as  may  be,  as  if  they  were  known  and  had  appeared.  [L.  1862 ;  D.  Cd. 
§452;  H.  C.  §456.] 

i  469.    Inchoate  and  Contingent  Interests. 

In  all  cases  of  sales  in  partition,  when  it  appears  that  a  married  woman 
has  an  inchoate  right  of  dower  in  any  of  the  property  sold,  or  that  any  person 
has  a  vested  or  contingent  future  right  or  estate  therein,  the  court  shall 
ascertain  and  settle  the  proportional  value  of  such  inchoate,  contingent,  or 
vested  right  or  estate,  according  to  the  principles  of  law  applicable  to  annu- 
ities and  survivorship,  and  shall  direct  such  proportion  of  the  proceeds  of 
sale  to  be  invested,  secured,  or  paid  over  in  such  manner  as  to  protect  the 
rights  and  interests  of  the  parties.     [L.  1862;  D.  Cd.  §  463;  H.  C.  §  467.] 
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1 170.    Termt  of  Sale. 

In  all  cases  of  sales  of  property,  tlie  terms  shall  be  made  known  at  the 
time;  and  if  the  premises  consist  of  Sistinct  furms  or  lota,  they  shall  be  sold 
separately,  or  otherwise  if  the  court  so  directs,  [h.  1862;  D.  Cd.  §454; 
H.  C.  §  458.] 

f  171.    Referee  not  to  Purchue. 

Neither  of  the  referees,  nor  any  person  for  the  benefit  of  either  of  them, 
shall  be  interested  in  any  purchase;  nor  shall  the  guardian  of  an  infant 
party  be  interested  in  the  purchase  of  any  real  property,  being  the  subject 
of  the  suit,  except  for  the  benefit  of  the  infant.  All  sales  contrary  to  the 
provisions  of  this  section  shall  be  void.     [L.  1868 ;  D.  Cd.  §  455 ;  H.  C.  §  459.] 

G  47>.    Report  of  Sale. 

After  completing  the  sale,  the  referees  sliall  report  the  same  to  the  court, 
with  a  description  of  the  different  parcels  of  land  sold  to  each  purchaser,  the 
name  of  the  purchaser,  the  price  paid  or  secured,  the  terms  and  conditions 
of  the  sale,  and  the  securities,  if  any,  taken.  The  report  shall  be  filed  with 
the  clerk.     [L.  1862 ;  D.  Cd.  §  456 ;  H.  C.  §  460.] 

i  473.    Exception  to  Report  and  Confirmation. 

The  report  of  sale  may  be  excepted  to  by  any  party  entitled  to  share 
of  the  proceeds  in  like  manner  and  with  like  effect  as  in  ordinary  cases. 
If  the  sale  be  confirmed,  the  order  of  confirmation  shall  direct  the  referees 
to  execute  conveyances  and  take  securities  pursuant  to  such  sale,  which  acts 
they  are  hereby  authorized  to  do.  Such  order  shall  have  the  effect  to  dis- 
charge the  property  of  the  estate  or  interest  of  every  person  mentioned  in 
section  444,  and  of  tenants  for  life  or  years  of  the  property  sold,  and  shall 
be  binding  and  conclusive  upon  all  such  persons  as  if  the  same  were  a  decree 
for  the  partition  of  such  property,  and  upon  all  persons  whomsoever  as  to 
the  regularity  of  the  proceedings  concerning  such  sale,  except  as  provided 
in  section  471.     [L.  1862 ;  D.  Cd.  §  457 ;  H.  C.  §  461.] 

i  47*.    When  Party  Entitled  to  Share  or  Incumbrancer  Buts. 

When  a  party  entitled  to  a  share  of  the  property,  or  an  incumbrancer 
entitled  to  have  his  lien  paid  out  of  the  sale,  becomes  a  purchaser,  the  ref- 
erees may  take  his  receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him.     [L.  1862;  D.  Cd.  §458;  H.  C.  §468.] 

i  47S.    Proceeds  of  Sale  to  be  Invested. 

When  there  are  proceeds  of  sale  belonging  to  an  unknown  owner,  or  to 
a  person  without  the  state  who  has  no  legal  representative  within  it,  or  when 
there  are  proceeds  arising  from  the  sale  of  an  estate  subject  to  the  prior  estate 
of  a  tenant  for  life  or  years,  which  are  paid  into  court  or  otherwise  deposited 
by  order  of  the  court,  the  same  shall  be  invested  in  securities  on  interest  for 
the  benefit  of  the  persons  entitled  thereto.  [L.  1863;  D.  Cd.  §  459;  H.  C. 
§  463.] 
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1 470.    In  Whose  Name  Securities  Taken  or  Investments  Made. 

When  the  security  for  the  proceeds  of  sale  is  taken,  or  when  an  invest- 
ment of  any  snch  proceeds  is  made,  it  shall  be  done,  except  as  herein  other- 
wise provided,  in  the  name  of  the  clerk  of  the  court  and  his  successors  in 
ofSce,  who  shall  hold  the  same  for  the  use  and  benefit  of  the  parties  interested^ 
subject  to  the  order  of  the  court.     [L.  1862;  D.  Cd.  §460;  H.  C.  §464.] 

i  477.    Securities  Taken  by  Referees,  to  whom  Payable. 

When  security  is  taken  by  the  referees  on  a  sale,  and  the  parties  inter- 
ested in  such  security,  by  an  instrument  in  writing  under  their  hands  deliv- 
ered to  the  referees,  agree  upon  the  shares  and  proportions  to  which  they 
are  respectively  entitled,  or  when  shares  and  proportions  have  been  previously 
adjudged  by  the  court,  such  securities  shall  be  taken  in  the  names  of  and 
payable  to  the  parties  respectively  entitled  thereto,  and  shall  be  delivered 
to  such  parties  upon  their  receipt  therefor.  Such  agreement  and  receipt 
shall  be  returned  and  filed  with  the  clerk.  [L.  1862;  D.  Cd.  §  461;  H.  C. 
§465.] 

1 478.  Clerk  to  Keep  Account  of  Securities  and  Investments. 

The  clerk  in  whose  name  a  security  is  taken  or  by  whom  an  investment 
is  made,  and  his  successors  in  ofiice,  shall  receive  the  interest  and  principal 
as  it  becomes  due,  and  apply  and  invest  the  same  as  the  coturt  may  direct ; 
and  shall  file  in  his  office  all  securities  taken,  and  keep  an  account  in  a  book 
provided  and  kept  for  that  purpose  in  the  clerk^s  office,  free  for  inspection  b) 
all  persons,  of  investments  and  moneys  received  by  him  thereon,  and  the 
disposition  thereof.     [L.  1862 ;  D.  Cd.  §  462 ;  H.  C.  §  466.] 

1 479.  When  Equal  Partition  can  not  be  Made. 

When  it  appears  that  partition  can  not  be  made  equal  between  the  par- 
ties, according  to  their  respective  rights,  without  prejudice  to  the  rights  and 
mterests  of  some  of  them,  the  court  may  adjudge  compensation  to  be  made 
by  one  party  to  another,  on  account  of  the  inequality  of  partition;  but  such 
compensation  shall  not  be  required  to  be  made  to  others  by  owners  unknown^ 
nor  by  infants,  unless  in  case  of  an  infant  it  appear  that  he  has  personal 
property  sufficient  for  that  purpose,  and  that  his  interest  will  be  promoted 
thereby.     [L.  1862 ;  D.  Cd.  §  463 ;  H.  C.  §  467.] 

1 480.  When  Proceeds  Paid  to  Guardian  of  Infant. 

When  the  share  of  an  infant  is  sold,  the  proceeds  of  the  sale  may  be  paid 
by  the  referees  making  the  sale,  to  his  general  guardian,  or  the  special 
guardian  appointed  for  him  in  the  suit,  upon  giving  the  security  required 
by  law  or  directed  by  order  of  the  court.  [L.  1862;  D.  Cd.  §464;  H.  C. 
§468.] 

1 481.  When  Paid  to  Guardian  of  Insane  Person. 

The  guardian  who  may  be  entitled  to  the  custody  and  management  of 
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the  estate  of  an  insane  person,  or  other  person  adjudged  incapable  of  con- 
ducting his  own  affaire,  whose  interest  in  real  property  shall  have  been  sold. 
may  receive,  in  behalf  of  such  person,  his  share  of  the  proceeds  of  such  real 
property  from  the  referees,  on  executing,  with  sufficient  sureties,  an  under- 
taking, approved  by  the  judge  of  the  court,  that  he  will  faithfully  discharge 
the  trust  reposed  in  him,  and  will  render  a  true  and  just  account  to  the  persoo 
entitled,  or  to  his  legal  representative.     [L.  1862 ;  D.  Cd.  §  465 ;  H.  C.  §  469.] 

i  482.    When  Guardian  Hay  Consent  to  Partition. 

The  general  guardian  of  an  infant,  and  the  guardian  entitled  to  the 
custody  and  management  of  the  estate  of  an  insane  person,  or  other  person 
adjudged  incapable  of  conducting  his  own  affairs,  who  is  interested  in  real 
estate  held  in  common,  or  in  any  other  manner,  so  as  to  authorize  his  being 
made  a  party  to  an  action  for  the  partition  thereof,  may  consent  to  a  partition 
without  suit,  and  agree  upon  the  share  to  be  set  off  to  such  infant  or  other 
person  entitled,  and  may  execute  a  release  in  his  behalf  to  the  owners  of  the 
shares  of  the  parts  to  which  they  may  respectively  he  entitled,  upon  an  order 
of  the  court.     [L.  1862;  D.  Cd.  §4G6;  H.  C.  §470.] 

£  483.    Coata,  how  Apportioned. 

The  costs  of  partition,  including  fees  of  referees  and  other  disburse- 
ments, shall  be  paid  by  the  parties  respectively  entitled  to  share  in  the  lands 
divided,  in  proportion  to  their  respective  interests  therein,  and  may  be 
included  and  specified  in  the  decree.  In  that  case,  they  shall  be  a  lien  on 
the  several  shares,  and  the  decree  may  be  enforced  by  execution  against  the 
parties  separately.  When,  however,  a  litigation  arises  between  some  of  the 
parties  only,  the  court  may  require  the  expense  of  such  litigation  to  be  paid 
by  the  parties  thereto,  or  any  of  them.     [L.  I8C3 ;  D.  Cd.  §  467 ;  H.  C.  §  4T1.] 


CHAPTEH   VII. 

OP  SUITS  BT  AND  AGAINST  EXECUTORS.  ADMINISTRATORS.  LEGATEES, 
HEIRS.  OR  DEVISEES. 

{484.    Chapter  VI  of  Title  V,  Application  to  Suits  — What  Cauaea  SurviYe. 

The  provisions  of  chapter  VI  of  title  V  of  this  code  shall  apply  to  suits 
by  and  against  executors  and  administrators,  except  as  in  this  chapter  other- 
wise or  specially  provided.  Sections  379,  380,  and  381  of  such  chapter  shall 
not  so  apply.  All  causes  of  suit  by  one  person  against  another,  however 
arising,  survive  to  the  personal  representatives  of  the  former  and  against  the 
personal  representatives  of  the  latter.  When  the  cause  of  suit  survives,  as 
herein  provided,  the  executors  or  administrators  may  maintain  a  suit  in 
equity  thereon  against  the  party  against  whom  the  cause  of  suit  accrued,  or 
after  his  death  against  bis  personal  representatives.     [L.  1863;  D.  Cd.  §468; 

H.  c.  §  in.] 
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SUIT  AGAINST  EXECUTOR.— In  a  fore-  title  descends  to  the  heirs,  the  executor  does 

closure   suit   against   the   executor   of   the  not  have  the  same  estate  In  the  land  that 

^tate  of  a  decedent  mortgagor.  It  was  held  the  decedent  had,  and  the  heirs  are  neces- 

that  the  executor  represents  the  estate  of  sary  parties  In  the  foreclosure  suit:    Ren- 

the  decedent  so  far  as  the  same  vests  in  shaw  v.  Taylor,  7  Or.  315. 
him  for  the  creditors  and  heirs;  but,  as  the 

§  485.    Suits  Against  Next  of  Kin. 

The  next  of  kin  of  a  deceased  person  are  liable  to  a  suit  in  equity  by  a 
creditor  of  the  estate  to  recover  the  distributive  shares  received  out  of  such 
estate^  or  to  so  much  thereof  as  may  be  necessary  to  satisfy  his  debt.  The 
suit  may  be  against  all  of  the  next  of  kin  jointly  or  against  any  one  or  more 
of  them  severally.     [L.  1862 ;  D.  Cd.  §  469 ;  H.  C.  §  473.] 

SUrr    AGAINST    NEXT    OP    KIN    BY  executor,    and   no   action    or  suit   is   com- 

CRBDrrOR.— No  suit  Is  maintainable  under  menced  thereon  until  alter  final  settlement: 

this  section  when  the  claim  of  the  creditor  Gran^re  Union  v.  Burkhart,  8  Or.  51. 
has  been  rejected  by  the  administrator  or 

i  486.    Each  Liable  for  Whole  Amount  Received. 

In  snch  suit,  the  plaintiff  may  recover  the  value  of  all  the  assets  received 
by  all  the  defendants  in  the  suit  if  necessary  to  satisfy  his  debt;  and  the 
amount  of  the  recovery  shall  be  apportioned  among  the  defendants,  in  pro- 
portion to  the  value  of  the  assets  received  by  each ;  and  no  allowance  or  deduc- 
tion shall  be  made  from  such  amount  on  account  of  there  being  other  next  of 
kin  to  whom  assets  have  also  been  delivered.  [L.  1862;  D.  Cd.  §470; 
H.  C.  §  474.] 

1 487.  Suits  for  Contribution  Between  Next  of  Kin. 

Any  one  of  the  next  of  kin  against  whom  a  recovery  is  had  pursuant  to 
section  486  may  maintain  a  suit  against  all  the  other  next  of  kin  of  the 
deceased  person,  to  whom  any  such  assets  have  been  delivered  jointly,  or 
against  any  of  them  separately,  for  a  just  and  equal  contribution,  and  may 
recover  of  each  defendant  such  amount  as  shall  be  in  the  same  proportion  to 
the  whole  sum  collected  of  the  plaintiff  as  the  value  of  the  assets  delivered  to 
€nch  defendant  bore  to  the  value  of  all  the  assets  delivered  to  all  the  next  of 
kin  of  the  deceased.     [L.  1862 ;  D.  Cd.  §  471 ;  H.  C.  §  475.] 

1488.  Suits  Against  Legatees. 

Legatees  are  liable  to  a  suit  in  equity  by  a  creditor  of  the  testator  to 
recover  the  value  of  any  legacy  received  by  them.  The  suit  may  be  maintained 
against  all  the  legatees  jointly  or  against  any  one  or  more  of  them  severally. 
In  such  suit  the  plaintiff  shall  not  recover  unless  he  shows, — 

1.  That  no  assets  were  delivered  by  the  executor  or  administrator  of  the 
testator  to  his  next  of  kin;  or, 

2.  That  the  value  of  such  assets  has  been  recovered  by  some  other  cred- 
itor; or, 

3.  That  such  assets  are  not  sufficient  to  satisfy  the  demand  of  the 
plaintiff. 

And  in  the  last  case  he  shall  recover  only  the  deficiency.     The  whole 
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Preference  of  Debta. 
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,  heirs,  and  devlBees  are  liai^le 
for  tln'  ih'litH  of  thr-ir  nnciihtorH,  as  herein  provided,  they  ehall  I*  liable 
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claims  for  the  payment  of  money,  whether  liquidated  or  otherwise,  which 
survive  against  the  personal  representatives  of  the  deceased,  as  provided  in 
section  484.     [L.  1862 ;  D.  Cd.  §  478 ;  H.  C.  §  482.] 

%  485.    EUorcement  of  Decree  Against  Heir  or  Devisee. 

A  decree  against  an  heir  or  devisee,  on  account  of  the  debt  of  his  ancestor 
or  testator,  may  be  enforced  by  execution  against  the  real  property  shown  to 
have  descended  to  the  heir  or  flevisee,  and  not  otherwise.  Such  decree  shall 
have  preference  over  as  a  lien  on  such  real  property  to  any  judgment  or  decree 
obtained  against  such  heir  or  devisee  on  account  of  a  debt  or  demand  due  in 
his  own  right.     [L.  1862 ;  D.  C.  §  479 ;  H.  C.  483.] 

§  48e.    Personal  Liability  of  Heirs  or  Devisees. 

When  it  appears  in  the  suit,  that  before  the  commencement  thereof  the 
heir  or  devisee  has  aliened  the  real  property  descended  to  him,  or  any  part 
thereof,  he  shall  be  personally  liable  for  the  value  of  the  property  so  aliened, 
and  a  decree  may  be  given  against  him  therefor,  to  be  enforced  by  execution, 
as  if  the  decree  were  for  his  own  debt.  No  real  property  aliened  in  good 
faith  and  for  a  valuable  consideration  by  an  heir  or  devisee  before  suit  com- 
menced against  him  is  liable  to  an  execution  for  the  debt  of  his  ancestor  or 
testator,  or  in  any  manner  affected  by  a  decree  therefor  against  such  heir 
or  devisee.     [L.  1862;  D.  Cd.  §480;  H.  C.  §484.] 

S  487.    Decree  Against  Several  Heirs  or  Devisees. 

In  a  suit  against  several  heirs  jointly,  or  several  devisees  jointly,  the 
amount  which  the  plaintiff  recovers  must  be  apportioned  among  all  the 
heirs  of  the  ancestor  or  devisees  of  the  testator,  in  proportion  to  the  value  of 
the  real  property  descended  or  devised,  and  such  proportion  only  can  be 
recovered  of  each  heir  or  devisee.    [L.  1862;  D.  Cd.  §  481 ;  H.  C.  §  485.] 

S  488.    Devisees  not  Liable  Where  there  are  Assets. 

A  devisee  shall  not  be  liable  to  the  creditor  of  his  testator  unless  it 
appear  that  the  personal  assets  of  the  testator  and  the  real  property  descended 
to  his  heirs  were  insufficient  to  discharge  the  debt,  or  unless  it  appear  that 
after  due  proceedings  the  creditor  has  been  unable  to  recover  the  debt  or  any 
part  thereof  from  the  personal  representatives  of  the  testator,  or  from  his 
next  of  kin,  legatees,  or  heirs.     [L.  1862 ;  D.  Cd.  §  482 ;  H.  C.  §  486.] 

S  488.    Liable  for  Deficiency  Only. 

In  either  of  the  cases  specified  in  section  498  the  amount  of  the  deficiency 
of  the  personal  assets,  and  of  the  real  property  descended,  to  satisfy  the  debt 
of  the  plaintiff  or  the  amount  which  such  plaintiff  may  have  failed  to  recover 
from  the  personal  representatives  of  the  testator,  his  next  of  kin,  legatees, 
and  heirs,  may  be  recovered  of  the  devisees  of  such  testator,  to  the  extent  of 
the  value  of  the  real  property  devised  to  them  respectively.  [L.  1862; 
D.  Cd.  §  483 ;  H.  C.  §  487.] 
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.1  ' 


M   I 


'.!''> ' 


I'l 


.  '1 


,;   ,t 


'  ! 


274 


Of  Suits  in  Equity. 


[  Title  VL 


§  500.    When  Sections  488  and  488  not  Applicable. 

Sections  498  and  499  shall  not  affect  the  liability  of  devisees  for  a  debt 
of  their  testator  where  such  debt  was  by  his  will  expressly  charged  exclusively 
upon  the  real  property  devised,  or  by  the  terms  of  the  will  made  payable  by 
the  devisee,  or  out  of  the  real  property  devised,  before  resorting  to  the 
personal  property  or  to  any  other  real  property  descended  or  devised. 
[L.  1862;  D.  Cd.  §484;  H.  C.  §488.] 


CHAPTER  VIII. 

OF  SUITS  TO  DECLARE  VOID  OR  DISSOLVE  THE  MARRIAGE  CONTRACT. 

%  501.    Suits  to  Disaolve  or  Nullify  Marriage  Contract. 

A  husband  or  wife  may  maintain  a  suit  against  the  other  for  dissolution 
of  the  marriage  contract,  or  to  have  the  same  declared  void,  as  provided  in  this 
chapter.    [L.  1862 ;  D.  Cd.  §  485 ;  H.  C.  §  489.] 


In  a  suit  for  divorce  the  defendant  may. 
In  an  answer  in  the  way  of  a  crossbill  or 
counterclaim,  demand  and  obtain  the  affirm- 
ative relief  of  a  divorce,  when  shown  to  be 
entitled  thereto:  Dodd  v.  Dodd,  14  Or.  888, 
13  Pac.  609. 


The  power  to  grant  a  divorce  and  such 
other  relief  as  is  usually  incidental  thereto 
Is  purely  statutory:  Weber  v.  Weber,  16  Or. 
163,  17  Pac.  866. 


§  608.    What  Marriages  Absolutely  Void. 

All. marriages  which  are  prohibited  by  law,  on  account  of  consanguinity 
between  the  parties,  or  on  account  of  either  of  them  having  a  former  husband 
or  wife  then  living,  or  on  account  of  either  of  them  being  of  one  fourth  or 
more  of  negro  blood,  shall,  if  solemnized  within  this  state,  be  absolutely  void. 
[L.  1862 ;  D.  Cd.  §  486 ;  H.  C.  §  490.] 

VOID   MARRIAGES,    GENERALLY,    see  the  chapter  on  marriages,  post,  in  the  mis- 
cellaneous laws. 

S  608.    What  Marriages  Voidable  Only. 

When  either  of  the  parties  to  a  marriage  shall  be  incapable  of  making 
such  contract  or  assenting  thereto,  for  want  of  legal  age  or  suflBcient  under- 
standing, or  when  the  consent  of  either  party  shall  be  obtained  by  force  or 
fraud,  such  marriage  shall  be  void  from  the  time  it  is  so  declared  by  the  decree 
of  a  court  having  jurisdiction  thereof.    [L.  1862 ;  D.  Cd.  §  487 ;  H.  C.  §  491.] 

See  chapter  on  marrlasres,  post.  In  the  mlscellapeous  laws. 

§  504.    At  Whose  Suit  Marriages  Declared  Void. 

A  marriage  may  be  declared  void  from  the  beginning,  at  the  suit  of  either 
party,  for  any  of  the  causes  specified  in  section  502,  and  whether  so  declared 
or  not  shall  be  deemed  and  held  to  be  void  in  any  action,  suit,  or  proceeding 
whatever  in  which  the  same  may  come  in  question;  but  a  marriage  once  de- 
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clared  to  be  valid  by  the  decree  of  a  court  having  jurisdiction  thereof,  in  a  suit 
for  that  purpose,  can  not  afterwards  be  questioned  for  the  same  cause  directly 
or  otherwise.    [L.  1862 ;  D.  Cd.  §  488 ;  H.  C.  §  492.] 

1 505.    At  Whose^  Suit  and  when  Marriages  Declared  Voidable. 

A  marriage  shall  not  be  declared  void  for  any  of  the  causes  specified  in 
section  503,  except  at  the  suit  or  claim  of  the  party  laboring  under  the  dis- 
ability, or  upon  whom  the  force  or  fraud  was  imposed  or  practiced ;  nor  at  the 
suit  or  claim  of  such  party  if  it  appears  that  the  parties  freely  cohabited 
together  as  husband  and  wife  after  the  party  had  arrived  at  legal  age,  acquired 
sufficient  understanding,  been  restored  to  reason,  freed  from  the  force,  or  dis- 
covered the  fraud,  as  the  case  may  be.  [L.  1862;  D.  Cd.  §,489;  H.  C.  §  493.] 

\  50e.    Suit  to  Declare  Marriage  Valid. 

When  either  husband  or  wife  shall  claim  or  pretend  that  the  marriage  is 
void  or  voidable,  as  provided  in  sections  502  and  503,  the  same  may  be  declared 
valid  and  lawful  at  the  suit  of  the  other;  and  in  such  suit  the  court  shall  have 
power,  if  the  pleadings  and  proofs  authorize  it,  to  declare  such  marriage  void 
from  the  beginning  or  from  the  tiine  of  the  decree,  or  that  it  is  valid  and  law- 
ful, and  binding  on  the  parties  thereto.    [L.  1862 ;  D.  Cd.  §  490 ;  H.  C.  §  494.] 

K  907.    For  what  Causes  Marriage  May  be  Dissolved. 

The  dissolution  of  the  marriage  contract  may  be  declared  at  the  suit  or 
the  claim  of  the  injured  party  in  either  of  the  following  causes : — 

1.  Impotency  existing  at  the  time  of  the  marriage  and  continuing  to  the 
commencement  of  the  suit ; 

2.  Adultery; 

3.  Conviction  of  felony ;  * 

4.  Habitual  gross  drunkenness  contracted  since  marriage  and  continuing 
for  one  year  prior  to  the  commencement  of  the  suit ; 

5.  Willful  desertion  for  the  period  of  one  year; 

6.  Cruel  and  inhuman  treatment  or  personal  indignities  rendering  life 
burdensome.    [L.  1862 ;  D.  Cd.  §  491 ;  L.  1887,  p.  52 ;  H.  G.  §  495.] 

GROUNDS     FOR     DIVORCE,     GENER-  Is  a  cause  for  divorce,  It  will  prevent  him 

ALLY. — The  causes  specified  in  the  statute  from  obtainlngr  a  decree,  althpugrh  the  other 

are  the  only  causes  upon  which  a  marriage  spouse  may  have  misconducted  himself  or 

can  be  annulled,  and  that  will  be  decreed  herself:    Wheeler  v.  Wheeler.  18  Or.  261,  24 

only  upon  satisfactory  evidence  that  such  Pac.   900;   Mendelson  y.   Mendelson,   37   Or. 

cause  or  causes  exist:   Wheeler  v.  Wheeler,  163.  61  Pac.  646. 

18  Or.  261.  24  l^ac.  900.  DEGREE  OP  PROOF.— In  a  suit  brought 

A  divorce  will  not  be  granted  when  it  is*  upon  grounds  that  involve  a  criminal  charge 

apparent  that  the  petitioner's  principal  ob-  against  the  defendant,   it  is  not  necessary 

ject  in  seeking    one    is   to   secure    certain  to  prove  the  allegations  constituting  such 

property  rights:    Adams  v.  Adams.  12  Or.  charge   beyond   a    reasonable   doubt;    it   is 

176.  6  Pac.  677;  or  merely  because  the  par-  sufficient  if  they  be  established  by  a  pre- 

ties  disagree  or  do  not  live  happily  together:  ponderance  of  evidence:    Smith  v.  Smith,  6 

Hill  V.  Hill.  24  Or.  418.  33  Pac.  809.  Or.  187. 

If  a  woman  before  marriage  conceals  from  ADULTERY. — False  accusations  of  adul- 

ner  intended    husband    the    fact    that   she  tery  entitle  the  injured  party  to  a  decree: 

had  some  time  before  been  the  mother  of  Eggerth  v.  Eggerth.  15  Or.  626.  16  Pac.  650; 

an  illegitimate  child,   such   concealment   is  McMahan  v.  McMahan,  9  Or.  525;  Smith  v. 

not  such  fraud  as  will  annul  the  marriage:*  Smith.  8  Or.  100;  Cline  v.  Cline,  10  Or.  478. 

Swith  V.  Smith.  8  Or.  100.  PROOF  OF  ADULTERY.— In  a  suit  for 

MUTUAL  FAULT. — ^Where  the  party  ask-  divorce  on  the  ground  of  adultery,  confes- 

ing  for  a  divorce  Is  liable  to  a  charge  which  sion  of  adultery  is  not  of  itself  suftlcient  to 
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JuBtlfy  a  decree  of  dissolution.     See  I  S6t>, 
* that      defendant      frequently 


to  warrant  a  decree:  Hill  v.  HIII,  Zl  Or.  41S. 
33  Pac.   809. 

If  adultery  between  parties  cloeely  related 
in  blood  la  charged,  proof  ouKht  to  I>e  clear 
and  convincing,  and  not  rest  In  mere  Inter- 
encea  from  equivocal  clrcumatancee:  Rlck- 
ard  V.  Rlckard.  S  Or.  1S8. 

Proof  that  the  persons  accused  of  adul- 
tery, a  niece  and  uncle,  maintained  the 
usual  and  common  amenities  between  like 
relations  In  their  condition  and  situation. 
and  had  opportunities  and  might  have  com- 
mitted the  crime.  Is  not  sulSclent  to  estab- 
lish It.  The  proof  must  be  clear  and  con- 
vincing: Uerberser  v.  Herberser.  16  Or.  127, 
14  Pac.  70. 

DRUNKENNESS. — Occasional  acts  of  In- 
toilcatlon  are  not  sufficient  to  malie  one  an 
habitual  drunkarfl.  There  must  be  the  In- 
voluntary tendency  to  become  Intoilcated 
as  often  as  the  temptation  la  presented 
which  comes  from  Oxed  habit  acoulred 
from  frequent  and  excG«lve  Indulgence: 
McBee  v.  McBce.  2!  Or.  3ZB,  S9  Pac,  887, 
29  Am.  St.  Rep.  filS;  Ryan  v.  Ryan,  30  Or, 
22T.  47  Pac.  101. 

DESEJHTION.— Willful  desertion  Is  a  vol- 
untary separation  of  one  of  the  married 
parties  from  the  other,  or  the  voluntary 
refusal  to  renew  the  suspended  marital  rela- 
tion, without  Juatlllcatlon  either  In  the  con- 
sent or  wrongful  conduct  of  the  other: 
Slsemore  v.  Slsemore.  17  Or.  E42.  21  Pac. 
820. 

The  word  "willful,"  as  used  In  this  eub- 
division,  means  an  Intentional  forsaking, 
wronfrfully  and  without  cause,  whereby  the 
marlWl  union  Is  destroyed:  Ogllvie  v,  Ogll- 
vle.  37  Or.   171,  Bl  Pac.  B27. 

Where.  In  the  absence  of  the  husliand  on 
a  trip,  the  wife,  shortly  before  his  return, 
left  his  home  and  went  to  her  relatives  In  a 
distant  city,  without  dlBCIonlng 


and  her  husband  did  not  hear  anything  fron; 
her  until  alwut  three  months  after  hei 
departure,   when  he   met   her  and   she  toli 

•  ■n  that  she  left  because  -'•-  * ■"  ■■'— ' 

)d  on  account  of  a  mar 

.„  her  he  had  objected  to.  .. 

conduct  of  the  wife  amounted  to  a  willful 
desertion  and  that  the  husband  was  entitled 
to  a  divorce  on  that  ground  after  the  ex- 
piration of  a  year  from  her  departure: 
Ogllvie  V.  OgUvle.  supra. 

DXTTT  AS  TO  RECONCILIATION.— In 
cases  of  desertion  the  r>arty  may  always 
return  and  offer  recanclllatlon,  and  If  the 
Injured  spouse  rejects  such  offer  without 
other  cause  for  continuing  the  separation, 
such  spouse  not  only  thereby  consents  to 
the  existing  condition,  hut  assumes  the 
position  of  an  offender  from  that 
The  injured  party,  however,  n( 
the  fl™t  advancB,  but  may  siiicij  icoi  uu 
the  situation  already  brought  about:  Ogll- 
vie V.  Ogllvie.  37  Or.  171.  81  Pac.  837. 

SEPARATION  AGREEMENT, — A  con- 
tract by  which  a  husband  agrees  to  pay 
certain  moneys  to  his  wife  for  her  support 
for  a  stated  period,  not  made  for  the  pur- 


threat  nor  overt  ac 
be  an  Intention  to  worry  the  other;  cruelty 
Is  a  question  of  Intent. — a.  mental  purpose 
to  wound  the  feelings  of  the  other  party: 
Beckley  v.  Beckley,  23  Or.  228,  31  Pac.  495; 
Boone  v.  Boone.  12  Or.  437,  g  Pac.  4E0. 

The  mere  fact  that  the  husband  bad  been 
Imprudent  and  unreasonable,  or  Jealoua, 
did  not  necessarily  constitute  a  cause  for 
divorce  on  such  ground:    Boone  v.  Boone, 


contributing  to  the  Injury 
complained  of:  Beckley  v.  Beckley.  supn; 
Mendelson  v.  Mendelson.  37  Or.  163.  61  Fac 
846, 

The  cruel  treatment  which  lays  the  foun- 
dation for  a  divorce  must  l>e  unmerited  and 
unprovoked,  or  wholly  disproportionate  to 
the  provocation:  Taylor  v,  Taylor.  11  Or. 
S03.   8  Pac.  3S4. 

The  husband,  who.  In  disregard  of  h!i 
wife's  remonstrances,  continued  to  keep  st 
the  family  domicile  other  persons  for  whoae 
support  he  la  not  legally  or  morally  bound 
to  make  provision,  who  habitually  treat  her 
with  disrespect,  and  apply  coarse  and  de- 
grading epithets  to  her.  and  so  conduct 
themselves  towards  her  as  to  Justify  a  rea- 
sonable apprehension  on  her  part  of  danger 


irlng  t 


n  their 


erfom 


while 


clslng  only  ordinary,  proper,  and  legitimate 
authority  In  the  matters  ot  her  household, 
adopts  such  misconduct  as  his  own,  and 
must  be  held  responsible  for  It  to  the  same 
extent  as  It  It  were  his  own:  Hall  v.  Hall. 
e  Or,  452. 
Divorce  should  be  gra.nted  where  It  ap- 

C eared  that  on  one  occasion  defendant  forel- 
ly  ejected  plaintiff  from  his  bed,  and  after- 
wards used  violence  upon  li"~ -~* 


0  othe: 


violen 


of   8 


mplatlon  of  a  dlvorc 


,  but  In  c 


to  her,  that  he  made  false  accusations,  nnd 
unsuccessfully  attempted  to  prove  tbem 
upon  the  trial:  Herberger  v.  Herberger,  IS 
Or.  327,  H  Phc.  70. 

Divorce  should  be  gis.nted  on  this  ground 
upon  evidence  that  defendant  was  frequently 
Intoxicated,  and  was  quarrelsome  aiid  vio- 
lent; at  one  time  he  kicked  out  a  door 
panel;  at  another,   while  violently   cursing 

"'"  ~"'"     he  shot  oft  a  pistol  several  tl 

—  -as  In  the  habit,  t— --  -  ■ 
Ing  violent  and  o 
presence:    Ryan 
Or.  278.  37  Pac.  101. 

Proof  that  a  woman,  shown  by  the  evi- 
dence to  have  been  virtuous  and  to  hive 
been  a  good,  dutiful  wife,  was  charged  by 
her  hustwnd  In  the  presence  of  others  with 
having  committed  adultery.  Is  sumdent  to 
entitle  her  to  a  divorce  as  a  matter  of  la«, 
without  special  proof  of  the  degree  or  kind 
of  hurdensomeneas  to  her  life  thereby 
caused:  Crow  v.  Crow,  29  Or.  392.  4E  Psa 
761. 

being  cause  for  divorce  on  this  ground,  see 
Smith  V.  Smith.  8  Or.  100;  McUahan  v.  Uc- 
Mahan.  9  Or.  62E;  Eggerth  v.  Eggerth,  11 
Or.  626,  16  Pac,  650;  Herberger  v,  Herberier, 
18  Or.  827,  14  Pac  70;  Hill  T.  Hill,  "4  Or. 
416.   33   Pac.    809. 

It  Is  not  a  ground  for  divorce  that  plain- 
tiff was  unable  to  get  along  with  defend- 
— ,_   —   ^..  _    ._. -larrlage,  who  wss 


t  of  the 

_.     dfsabllltv    of    the    husband, 

and  without  fault  or  Inducement  by  the 
wife.  Is  not  void  on  ground  of  public  policy: 
Henderson  v,  Henderson,  37  Or.  141.  60  Pac. 
697,  48  L.  R,  A,  766.  83  Am.  St,  Hep,  741; 
Ogllvie  V.  Ogllvie.  37  Or,  18*.  61  Pac.  627, 
CRUEL  AND  INHUMAN  TREATMENT, 
— Legal  crueltv  authorizing  a  divorce  Is  a 
term   not    easily    defined.      It    Is    not   every 


Im 


letlm 


Ing  and  attempting  to  enter  the  house  ih« 
was  prevented  by  the  son  from  doing  so, 
the  conduct  of  the  son  not  having  been  en- 
couraged or  approved  by  defendant;  Nlcker- 
son  v.  Nlckerson.  S4  Or.  6,  64  Pac.  277. 

A   husband   demanded    of   hta   wife   th»l 
she   compel   her    I      "  .       - 


,    who   lived   wim 
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them,  to  pay  board.     The  wife  objected  to  husband  requested  the  brother  to  leave  the 

a«kij]iK  the  brother  to  do  so  out  of  gratitude  house   was    not   such    cruel   and    inhuman 

to  him  for  fumishincr  part   of  the  money  treatment    of    his    wife    as    to    warrant    a 

for  the  purchase  of  the  home  In  which  she  divorce:     Mendelson   v    Mendelson,    37   Or. 

and   her  husband   lived.     The  brother  was  163,  61  Pac.  646. 

In  the  habit  of  coming  home  very  late  at  The  condition  which  renders  the  life  of 
night,  to  the  disturbance  of  the  household,  the  injured  party  burdensome  must  be 
and  of  rising  late  in  the  morning,  thus  dis-  shown  to  exist  in  fact,  and  not  purely  in- 
arranging  the  wife's  breakfast  plans;  he  ferred  from  facts  that  go  to  establish  per- 
would  also  sing  vile  songs  in  the  presence  sonal  indignities:  Cline  v.  Cline,  10  Or.  474. 
of  the  family.    Held,  that  the  fact  that  the 

1 506.    Residence  of  Parties. 

When  a  marriage  has  been  solemnized  in  this  state^  a  suit  may  be  main- 
tained to  declare  it  void  if  the  plaintiff  is  an  inhabitant  of  the  state  at  the 
commencement  of  the  suit.  If  the  marriage  has  not  been  solemnized  in  this 
state,  such  suit  can  only  be  maintained  when  both  the  parties  are  inhabitants 
thereof  at  the  commencement  of  the  suit,  and  the  plaintiff  for  one  year  prior 
thereto.    [K  1862 ;  D.  Cd.  §  492 ;  H.  C.  §  496.] 

Under  this  section,  when  the  marriage  has  not  been  solemnized  in  this  state,  no 
right  of  suit  exists  in  favor  of  a  party  until  he  has  been  an  inhabitant  of  the  state 
for  one  year:   Jacobsen  v.  Jacobsen,  11  Or.  454,  6  Pac.  567. 

1 600.    Residence  of  Plaintiff,  what  Sufficient  to  Give  Jurisdiction. 

In  a  suit  for  the  dissolution  of  the  marriage  contract,  the  plaintiff 
therein  must  be  an  inhabitant  of  the  state  at  the  commencement  of  the  suit, 
and  for  one  year  prior  thereto;  which  residence  shall  be  sufficient  to  give  the 
court  jurisdiction,  without  regard  to  the  place  where  the  marriage  was  solem- 
nized, or  the  cause  of  suit  arose.  [Session  L.  1862,  p.  124,  §  493;  L.  1864; 
D.  Cd.  §  493 ;  L.  1865,  p.  39 ;  H.  C.  §  497.] 

i  510.    What  May  be  Pleaded  in  Bar  by  Defendant 

In  a  suit  for  the  dissolution  of  the  marriage  contract  on  account  of 
adultery,  the  defendant  may  admit  the  adultery,  and  show  in  bar  of  the  suit, 
either, — 

1.  That  the  act  was  committed  by  the  procurement  or  with  the  conniv- 
ance of  the  plaintiff;  or, 

2.  That  the  act  has  been  expressly  forgiven,  or  impliedly  so,  by  the  vol- 
untary cohabitation  of  the  parties  after  knowledge  thereof;  or, 

3.  That  the  plaintiff  has  been  guilty  of  adultery  also  without  the  pro- 
curement or  connivance  of  the  defendant,  and  not  forgiven  as  provided  in 
subdivision  2  of  this  section ;  or, 

4.  That  the  suit  has  not  been  commenced  within  one  year  after  the  dis- 
covery of  the  act  by  the  plaintiff.  When  the  suit  is  for  any  of  the  causes 
specified  in  subdivisions  3,  4,  6,  or  6  of  section  507,  the  defendant  may  admit 
the  charge,  and  shown  in  bar  of  the  suit  that  the  act  was  committed  by  the 
procurement  of  the  plaintiff,  or  that  it  has  been  expressly  forgiven,  and  in  case 
the  suit  is  founded  on  subdivision  3  of  said  section  507,  the  defendant  may 
also  show  in  bar  thereof  that  the  suit  was  not  prosecuted  within  one  year 
after  the  same  occurred  to  the  plaintiff.  [L.  1862 ;  D.  Cd.  §  494 ;  L,  1887, 
p.  o3 ;  H.  C.  §  498.] 
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CONDONATION.  —  ReBumptlon     of      the  4  Is  a  present  Hght.  and  hence  a  party  has 

marlta.1  relation  after  knowledse  of  adulten'  a  right  from  accrual  thereof  to  plead  such 

offense:     Eggerth  matter;  otherwise,  a.  party  gaining  a  legal 

__   _.. EED:  Attebeiry  residence    In   this  slate   for  the   purpose  o( 

Atteberry,  8  Or.  22E;  but  the  condonation  divorce  would  be  precluded  from  setting  up 

_ J. ..„_„,  . . ,  (he  oftense,  such    matter,    as    It    requires    one    year    In 

olTense  shall  wtilch  to  gain  sucti  residence:    Jacobson  v. 

the  condona-  Jacobson,  11  Or.  161.  5  i^c.  B87. 

.    .<  deemed  withdrawn  or  avoided,  RECRIMINATION.— If    the    party    asking 

and  the  party  may  rely  upon   the  facts  al-  for  a  divorce  Is  liable  to  a  charge  which  Is 

ieged  to  have  been   condoned:     Egserth    v.  a    cause    for    divorce.    It    will    prevent   hloi 

Eggerth.  supra.  So.  In  regard  to  cruel  treat-  from   obtaining  such  divorce,   although  the 

ment;    Attet>erry  v.  Attelierry.  supra.  wICe      may      have      misconducted      herself: 

A   defendant  may  lake  advantage  of  the  Wheeler  v.  n'heeler,  18  Or.  261.  24  Pac.  ioa. 

defense  of  condonation  without  pleading  It:  COUNTERCL-AIM.— The    defendant    may 

Hli:  V.  Hill,  21  Or.  lib,  33  Pac.  809.  In  an  answer,   in  the  way  of  a  crossbill  or 

A  demurrer  to  the  complaint  Is  not  such  counterclaim,  demand  and  obtain  the  afflrm- 

an  admission  of  the  facta  alleged  therein  as  atlve  relief  of  a  divorce,  when  shown  to  be 

contemplated  by  subd,  4,     To  avail  himself  entitled  thereto:    Dodd  v.  Dodd,  11  Or.  333. 

of  this  provision,  the  defendant  must  admit  li  Pac.  651. 

the    charge,    not    only    for    the    purpose    of  VALIDITY     OF     COLLUSIVE     AGREE- 

ascertaining  Its  legal  sufflciency.   but  as  an  MENT. — An  agreement  Iwtween  the  parties 

actual    fact:     Rice    v.    Rice,    IS    Or.    33T,    10  having  for  Its  object  the  dissolution  of  the 

Pac.  19G,  marriage   contract,   or  facilitating    that  re- 

The  special  defenses  can  not  be  Joined  In  suit,  such  as  an  agreement  by  the  defendant 

an  answer  which  denies  all  of  such  charges.  In  a  pending  suit   for  divorce   to   wlthdrasr 

The  admission  required  must  be  by  answer:  his  or  her  opposition  and  make  no  defense. 

Eggerth  v.  E:ggerth,  IB  Or.  627.  16  Pac.  6B0.  Is  void:    Thorpe  v.  Thorpe.  10  Or.  *91. 
THE  RIGHT  OF  SUIT  referred  to  Id  subd. 

{  011.    Effect  of  Decree  on  Real  Property. 

Whenever  a  marriage  shall  be  declared  void  or  dissolved,  the  partv  at 
whose  prayer  such  decree  shall  he  made  shall  in  all  cases  be  entitled  to  the 
undivided  one  third  part  in  his  or  her  individual  right  in  fee  of  the  whole  of 
the  real  estate  owned  by  the  other  at  the  time  of  such  decree,  in  addition  to 
the  further  decree  for  maintenance  provided  for  in  section  513 ;  and  it  shall 
be  the  duty  of  the  court  in  all  such  cases  to  enter  a  decree  in  accordance  with 
this  provision.  [Session  L.  1862,  p.  125,  §  4^5;  L.  1864;  D.  Cd.  §  4i»5;  L. 
1865,  p.  40;  H.  C.  §499.] 

30.     In  Weiss  v.  Bethel.  S 

.-,  It  is  held  that  if  the  prop- 

s  not  disposed  of  In  the  divorce  suit 
rt  of  equity  may  dispose  of  It  under 
court    IS    men    auinorisea,    ana    ii    oecomes    mis  section  In  an  original  suit. 
lis  duty,  to  enter  a  decree  for  the  undivided        A  court   of  equity   may   divest   the  party 
one  third  part   in  fee  of  the  wholp  i>f  the    In    fimlt    of    his    land,    and    vest    the   same 

time  of  such  decree  for  a  divorce. 
property  which  goes  to  the  wife  a 
at  the  divorce  Is  not  the  subiect- 
the  litigation,  i 

to    l8..„„    ^,     „.     .„    .   _ 

„,...,  ^^  ^,,e  third  of  them  to  the  wife.  Inde-        It  is  now  the  settled  law  In  this  s 

pendent  of  a  decree  for  a  divorce:  nor  has  the  title  to  the  property  la  not  transferred 

the   plaintiff  any   title   upon   which    to   base  by  force  of  the  statute,  but  by  force  of  the 

a  suit  to  recover  any  portion  of  the  same,  deuree:     and     where    the    complaint     In    a 

except  as  It  comes  by  force  of  the  statute  divorce    proceeding    contains    no    reference 

under  a  decree   for  a  divorce:     Houston  v.  to  or  prayer  for  the  property,  and  there  Is 

TImmerman,  17  Or.  199,  21  Pac.  1037,  11  Am.  nothing    In    (he    decree    concerning    it.    the 

St.    Rep.    MS.  party   entitled    to   the   property   under  this 

A  sale  of  (he  property  of  the  husband  dur-  >tectlon  acquires  no  right,  legal  or  equitable. 

Ing  the  divorce  proceedings,   upon  an  exe-  thereto   by    the   decree:     Bamford    v.   Bam- 

cutlon   obtained   on   a  Juilgment   on  a  debt  ford.  1  Or.  30;  Hall  v.  Hall,  9  Or.  163;  Wel- 

contracted    before    the   divorce    proceedings  more    v.    Wetmore.    E    Or,    469;    Houston  v. 

were  Instituted.   Is  valid,   and   the  property  TImmerman.    17    Or.    60S.    21    Pac.    1017.    II 

Is  not  affected  with  any  right  of  the  wife  Am.   St.   Rep.   SIS;   Ross  v.  Ross.  21   Or.  12. 

,.  .._..       ,.  TImmerman.  supra.  26  Pac,   100";  Barrett  v.    FaUlng.    Ill   U.  S. 

lot  lo  be  construed  as  a  E2o,      There   are   two  cases   which    seem  to 

t  I'arlance  with  this  rule,  namelv.  Bsr- 

!    lands    of    each  rett   v.    Falling.    6   Saw.   474.   and    Weiss  v. 

.  Falling,  6  Saw,  Bethel.  S  Or.  B22.     In  neither  of  these  cases. 

m,  however,  was  the  point  essential  lo  the  de- 

The  court  decreeing  a  divorce  may  pass  cl^lon. 

on  the  divorce  and  then  on  the  division  of  It    the    husband    has    made    a    fraudulent 

the  property,  but  It  Is  said  that  both  should  conveyance   ot  his   real   estate   with   Intent 

be   done   In   the   same    suit:     Bamford    v.  to   defeat   the    right   ot   hto   wife    therein. 
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and  she  doep  not  know  of  his  title  or  of  DECREE  IN  ANOTHER  STATE.— A  wife 

ihe  fraud  until  after  the  decree  of  divorce,  obtaining:  a  decree  of  divorce  In  the  court 

she  may  assert  her  right  by  a  bill  in  equity  of  another  state  havin«r  Jurisdiction  of  the 

which,  althougrh  required  by  other  provis-  cause  and  of  the  parties,  acquires  no  title 

Ions  of  the  code  to  be  in  the  form  of  an  in  the  husband's  lands  in  Oregon:    Barrett 

original  suit  brought  in  the  county  where  v.  Falling,  111  U.  S.  628. 

the  land  lies,  is  in  the  nature  of  a  bill  of  DEATH  OF  PARTY  PENDING  AN  AP- 

revlew  for  newly  discovered  evidence:  Bar-  PEAL. — The  death  of  the  husband,  pending 

rett  v.  Falling,  111  U.  S.  528.  an  appeal  by  him  from  a  decree  of  divorce 

In  a  suit  to  dissolve  the  marriage  con-  which    determines    the    property    rights    of 

tract,   the  court  can   not   decree   that   the  the  parties,  does  not  abate  the  action  nor 

party  In  whose  favor  the  divorce  is  granted  the  appeal  as  to  such  property  rights;  but 

shall  be  entitled  to  more  than  an  undivided  both  survive  to  the  heirs  of  the  deceased: 

one  third  of  the  real  estate  owned  by  the  Nlckerson  v.  Nickerson,  34  Or.  1,  48  Pac.  423. 
other:    Rees  v.   Rees,  7  Or.  47. 

I  SIS.    Provision  for  Maintenance  and  Custody  of  Children  Pending  Suit. 

After  the  eommeiiceineiit  of  a  suit,  and  before  a  decree  therein,  the  court 
or  judge  thereof  may,  in  its  discretion,  provide  by  order  as  follows : — 

1.  That  the  husband  pay,  or  secure  to  be  paid,  to  the  clerk  of  the  court, 
such  an  amount  of  money  as  may  be  necessary  to  enable  the  wife  to  prosecute 
or  defend  the  suit,  as  the  case  may  be; 

2.  For  the  care,  custody,  and  maintenance  of  the  minor  children  of  the 
marriage  during  the  pendency  of  the  suit; 

3.  For  the  freedom  of  the  wife  from  the  control  of  the  husband  during 
the  pendency  of  the  suit.    [L.  1862 ;  D.  Cd.  §  496 ;  H.  C.  §  500.] 

AUMONY,   PENDENTE  LITE. — Tempo-  there  were  circumstances  tendlnsr  to  show 

rary  alimony  may  be  granted  pendente  lite:  that  the  plaintiff  had  Induced,  or  permitted 

Houston  V.  Timmerman,  17  Or.  499,  21  Pac.  his   wife   to   e:o   to   another   state    that   he 

1037,  11  Am.  St.  Rep.  848.  mif^rht  obtain  a  divorce  in  her  absence  with- 

The  court  can  not  make  an  allowance  for  out  her  knowledgre,  it  was  directed  that  an 

the  wife's  counsel  fees,  nor  for  her  support  order  be  entered  requiringr  the  plaintiff  to 

pendente  lite.  In  a  suit  by  the  wife  to  secure  provide    for   the    expenses    of   her   return: 

a  separate  maintenance  under  SS  5240-5243:  Smith  v.  Smith.  3  Or.  364. 
Therkelsen  v.  Therkelsen,  35  Or.  76,  54  Pac.        Where  the  court  ordered  the  husband  to 

885.  pay  an  amount  to  enable  the  wife  to  defend 

The  supreme  court  can  not,  pending:  an  a  divorce  suit  within  thirty  days,  and  the 
appeal,  order  payment  of  alimony  or  coun-  plaintiff  failed  to  comply  within  the  time 
sel  fees  by  one  of  the  parties.  The  law  named,  but  later  paid  into  court  the  amount, 
contemplates  that  such  an  allowance  shall  and  filed  an  affidavit  showing:  that  his  de- 
be  made,  if  made  at  all,  by  the  circuit  court  fault  was  owing:  to  his  inability  to  raise  the 
before  appeal:  O'Brien  v.  O'Brien,  36  Or.  same  within  the  time  prescribed,  such 
92.  57  Pac.   374.  showing:  excuses  the  disobedience,  and  it  is 

Where  a  decree  of  divorce  obtained  with-  error  to  dismiss  the  suit  upon  the  ground 

out  personal     service     of     summons,   was  of  such  default:    Newhouse  v.   Newhouse, 

opened  and  the  wife  allowed  to  defend,  and  14  Or.  290,  12  Pac.  422. 

1 81S.    Decree  for  Maintenance  and  for  Custody  of  Children. 

Whenever  a  marriage  shall  be  declared  void  or  dissolved,  the  court  shall 
have  power  to  further  decree  as  follows : — 

1.  For  the  future  care  and  custody  of  the  minor  children  of  the  marriage, 
aa  it  may  deem  just  and  proper,  having  due  regard  to  the  age  and  sex  of  such 
children,  and  unless  otherwise  manifestly  improper,  giving  the  preference  to 
the  party  not  in  fault ; 

2.  For  the  recovery  of  the  party  in  fault,  and  not  allowed  the  care  and 
custody  of  such,  children,  such  an  amount  of  money,  in  gross  or  in  install- 
ments, as  may  be  just  and  proper  for  such  party  to  contribute  towards  the 
nurture  and  education  thereof; 

3.  For  the  recovery  of  the  party  in  fault  such  an  amount  of  money,  in 
gross  or  in  installments,  as  may  be  just  and  proper  for  such  party  to  con- 
tribute to  the  maintenance  of  the  other; 
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4.  For  the  delivery  to  the  wife,  when  she  ie  not  the  party  in  fault,  of  her 
personal  property  In  the  posseeBion  or  control  of  the  husband  at  the  time  of 
giving  the  decree ; 

6.  For  the  appointment  of  one  or  more  trustees  to  collect,  receive,  expend, 
manage,  or  invest,  in  such  manner  as  the  court  shall  direct,  any  sum  of  money 
decreed  for  the  maintenance  of  the  wife  or  the  nurture  and  education  of  minor 
children  committed  to  her  care  and  custody ; 

6.  To  change  the  name  of  the  wife,  when  she  is  not  the  party  in  fault. 
[L.  1862 ;  D.  Cd.  §  497 ;  H.  C.  §  SOI.] 

CUSTODY  OF  MINOR  CHILDREN.— A  the  principal  matter  for  consideration  1b  the 
decree  of  divorce  which  falls  to  provide  (or  beat  Interest  and  welfare  of  the  child.  That 
the  care  and  custody  of  minor  children  of    consideration  should  be  paramount  to  everr 


(he  marrlase.  If  there  be  such,  Is  defective:  other   motive   and    influer 

Boone  v.   Boone,  12  Or.  439.  8  Pac.  iiO.  Lambert.  1«  Or.  tSS.  19  Pac.  4E9. 

The  care  and  cualody  of  minor  children  Other  things   being  equal,   a.  father  Is  to 

should  be  given   to  the  party  not  In  fault,  be  preferred  to  a  grandfalher  aj>  custodian 

unless    there    Is    evidence    showing    that    It  of  the  child;    Jackson  v.  Jackson,  S  Or.  40!. 

will  be  manifestly  Improper  to  do  so,  and  In  the  case  of  lambert  v.  Lambert,  supra, 

a  special  tlndlng  of  fact  made  by  the  court  however,   the  custody  was  Eranted  to  the 

to  that  Blfect:    Lambert  v.  Lambert,  IS  Or.  grandfather  in  preference  lo  the  father. 

485.  19  Pac,  459,  ALIMONY.— Where     the    supreme    court 

The  mere  fact  that  the  care  of  the  chll-  has  a  divorce  case  for  flnal  dlaposltloa  on 

dren  Is  awarded  to  the  party  In  fault  raises  Its  merits,   It  will  grant  such  relief  In  the 

DO  preaumption  of  error:  Pitman  v.  Pitman,  way  of  an  additional  allowance  for  alimony 

3  Or.  GG3.  or  expenses  as  may  seem  proper  under  the ' 

In  providing  for  the  future  care  and  cub-  proof  submitted:   O'Brien  v.  O'Brien.  38  Or. 

tody  of  the  minor  children  In  such  a  case,  9e,  bi  Pac,  892. 

f  514.    Power  of  Court  to  Modify  Decree. 

At  any  time  after  a  decree  is  given,  the  court  or  judge  thereof,  upon  the 
motion  of  either  party,  shall  have  power  to  set  aside,  alter,  or  modify  so  much 
of  the  decree  as  may  provide  for  the  appointment  of  trustees  for  the  care  and 
custody  of  the  minor  children,  or  the  nurture  and  education  thereof,  or  the 
maintenance  of  either  party  to  the  suit.  [L.  1862 ;  D.  Cd.  §  498 ;  H.  C.  §  502.] 


sny  waa  proper:    Brandt  v.  Brandt 
— ■-.   87  Pac.   50B. 

_. ,..  modlllcatlon  can  only  be  made  on  ■ 

vided  for  the  maintenance  of  either  party,  motion  In  the  original  suit,  and  the  court 
.    ... .,.__.-,__     ._   _..   ..„-.   _ _j—  .w. .,-_   -etalns  Jurisdiction  for 

.J  pay  the  wife's  counsel 

...  _   ....  brought  independently  by  a 

Bimaiient  all-  huBband    to    modify    a    decree    fixing   the 

islderallon  of  amount  of  permanent  alimony:    Corder  v. 

...r_.,.   ..„ ,    Jut   merely  as  SpeaKe.  37  Or.   108,   Bl  Pac.  643. 

L  provision   for  her  support  and   malnten-  But    a    decree    carrlyng    Into    effect    the 

ance,  the  statute  Is  BUfhclently' broad  enough  terms    of   an    agreement    between    husbena 

to  authorise  an  order  releasing  defendant  and  wife,  by  which  the  latter  is  to  recelrs 

from   the  payment  of  further  alimony   for  a  certain   sum  per  month  during  her  Ills. 

causes  arising  Bubsequently  to  the  decree,  after   a   divorce   caused   by   the   husband'a 

where  such  course  appears  equitable.    Thus,  misconduct,  can  not  afterwards  be  modlfled 

Where  a  wife  was   allowed   permanent  all-  by   the  court   without  the   consent   of  both 

mony, and  subsequently  remarried,  an  order  parties    thereto:    Henderson    v.    Henderson. 

releasing   defendant    from   the    payment    of  37  Or.  141,  SO  Pac.  697,  18  L,  R.  A.  188. 
alimony  which  had  accrued  subsequent  to 

I  SIS.    Harriagc  Temiinated  by  Decree  —  Right  to  Remarry. 

A  decree  declaring  a  marriage  void  or  diesolved  at  the  suit  or  claim  of 

either  party  shall  have  the  effect  to  terminate  such  marriage  as  to  both 
parties,  except  that  neither  party  shall  be  capable  of  contracting  marriage 
with  a  third  person,  and  if  he  or  she  does  so  contract,  shall  be  liable  therefor 
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as  if  such  decree  had  not  been  given,  until  the  suit  has  been  heard  and  deter- 
mined on  appeal,  and  if  no  appeal  be  taken,  the  expiration  of  the  period 
allowed  by  this  code  to  take  such  appeal.  [L.  1862 ;  D.  Cd.  §  499 ;  H.  C.  §  503.] 

A  marriage  contracted  in  another  state  is  absolutely  void,  under  this  section:    Mc- 

by   a   resident    of    Oregon,    who   has    been  Lennan  v.   McLennan.  31  Or.   480,   60  Pac. 

divorced   in   this   state   by   a   decree    from  802,  65  Am.  St.  Rep.  835,  88  L.  R.  A.  863. 
which  there  is  yet  time  to  take  an  appeal. 


CHAPTER  IX. 

OF    SUITS    TO    DETERMINE    ADVERSE    CLAIMS    TO    REAL    PROPERTY, 

AND  TO  CANCEL  A  PATENT  WRONGFULLY 
ISSUED  THEREFOR. 

I  S16.    Suit  to  Determine  Adverse  Claim  to  Real  Estate. 

Any  person  claiming  an  interest  or  estate  in  real  estate  not  in  the  actual 
possession  of  another  may  maintain  a  suit  in  equity  against  another  who 
claims  an  interest  or  estate  therein  adverse  to  him,  for  the  purpose  of  deter- 
mining such  conflicting  or  adverse  claims,  interests,  or  estates.  [L.  1862; 
D.  Cd.  §  500;  H.  C.  §  504;  L.  1899,  p.  227.] 

SUIT  TO  QUTET  TITLE. — ^It  is  not  nee-  title  to  realty  created  by  tax  sale  certlfi- 

essary,   in  order  to  maintain  a  suit  under  cates  held  by  the  county  based  upon  a  void 

this  section,   that  the  claim  sought  to  be  assessment   against    the   former   owner   of 

determined  should  be  a  technical  cloud  on  the  property,  as  such  a  suit  is  not  in  the 

title  BB  the  term  is  understood  in  equity,  nature  of  a  suit  to  avoid  payment  of  taxes. 

It  is  enough  if  calculated  to  create  doubt  The  suit  may  be  either  a  technical  suit  to 

and  uncertainty  in  respect  to  the  title  of  the  remove  a  cloud  or  a  suit  under  this  section 

true  owner,  or  if  operating  injuriously   in  of  the  code:    Moores  v.  Clackamas  County, 

any  way  to  his  enjoyment  of  or  beneficial    40  Or.  ,  67  Pac.  662. 

dominion  over  such  property.    Any  attempt  Although  the  manner  of  instituting  a  suit 

persisted  in  to  have  such  property  sold  on  to  remove  a  cloud   upon  the  title  to  real 

execution  against  a  third  party  is  an  ad-  property  and  a  suit  to  determine  adverse 

verse  claim  in  the  meaning  of  this  section:  claims  thereto  is  different,  it  being  neces- 

Mmphy  v.  Sears.  11  Or.  127,  4  Pac.  471.  sary   to   set   out    in   the   complaint   in   the 

A  person  in  order  to  prosecute  a  bill  must  former    the    nature    of    defendant's    claim; 

have  some  right,  legal  or  equitable:    Stark  whereas  in  the  latter  it  is  only  necessary 

V.  Starrs.  73  U.  S.  (6  Wall.)  402.  to  allege  that  defendant  claims  an  adverse 

This  statute  enlarges  the  Jurisdiction  of  interest  and  call  upon  him  to  set  it  forth, 

oourta  of  equity:    Holmes  v.  Oregon  A  Cal.  the  relief  sought  in  both  suits  is  identical. 

R.  Co.  5  Fed.  84.  Hence,     in    a    suit    to    determine    adverse 

A  suit  to  remove  a  cloud  and  one  to  quiet  claims  wherein  defendant  declined  to  dls- 

title  are  essentially  different.    In  the  latter  close  the  nature  of  his  claim,  complainant's 

case,  it  is  sufficient  to  allege  that  the  de-  reply    disclosing    that    the    adverse    claim 

fendant  claims  an  estate  or  interest  in  the  complained   of   was   a   technical   cloud   on 

property  adverse  to  the  plahitiff.  and  call  the    title,    did    not   constitute   such   a   de- 

npon  him  to  assert  the  nature  and  character  parture  as  to  require  the  suit  to  be  dis- 

of  such  adverse  estate  or  interest,  and  sub-  missed,   but  the  court,  having  Jurisdiction 

ject  it  to  a  Judicial  investigation  that  the  of  the  subject-matter,   would  decree  such 

right  of  possession  between  them  may  be  relief  as  plaintiff  would  have  been  entitled 

forever  quieted:      O'Hara  v.  Parker,  27  Or.  to   had  the  suit  been   a   technical   suit  to 

164.  39  Pac.  1004;  Teal  v.  Collins,  9  Or.  91;  remove    a    cloud:     Moores    v.    Clackamas 

Stark  v.  Starrs.  78  IT.  S.  (6  Wall.)  410;  Zum-  County,  supra. 

wait   v.   Madden.   23  Or.   186.   31   Pac.   400;  Where  defendants,  deeming  a  mine  for- 

Goldsmith  v.  GiUiland,  10  Saw.  606,  21  Fed.  felted  by  plaintiff,  located  the  same  ground. 

(11.  and  plaintiff  subsequently  commenced  work 

The  plaintiff  on  a  trial  having  simply  in-  thereon,  and  a  few  days  later  defendants 

troduced  deeds  under  which  he  claimed  title  also  began  work,   plaintiff  could  maintain 

without  attempting  to  show  that  the  prop-  an  action  as  one  in  possession,  under  this 

erty^pras  in  the  actual  possession  of  another,  section,  and  he  need  not  resort  to  an  eject- 

and  the  defendant  having  offered  his  deeds  me.nt:    Crown  Point  Min.  Co.  v.  Crismon, 

and  shown  that  he  was  then  and  had  long  39  Or.  364,  65  Pac.  87. 

been  in  the  possession,  the  complaint  should  Where  a  cotenant  is  In  possession,  and 

have  been  dismissed  for  want  of  equitable  another  cotenant  claims  an  estate  or  inter- 

Jurfsdlction:    Moore  v.  Shofner,  40  Or.  ,  est  in  the  premises  held  in  common  adverse 

(7  Pac.  611.                     .  to  him,  his  remedy  is  by  a  suit  in  equity 

A    suit     In     equity   may   be   maintained  for  the  purpose  of  determining  such  adverse 

against  a  county  to  remove  a  cloud  upon  a  claim,  as  provided  in  this  section:    Gold- 
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_i^ 


t  can  properly  di 
that  delendant'H  claim  Is  a  cloud  on  pla 
ttlTs  title:    King  v.  HIsKlns.  3  Or.  10T. 

Thus.  It  1b  held  (hat  the  facts  which  sh 
the  apparent  validity  of  the  inatnim 
which  la  said  to  constitute  the  cloud,  i 
also  the  tacts  ahowlng  Its  Invalidity  on; 
to  be  sWled;  Tea]  v.  Collins.  3  Or.  89;  ' 
where,  ae  in  this  state,  the  statute  decla 
a  taK  deed  to  be  prima  facie  evidence 
title,  In  a  suit  to  remove  a  cloud  created 
such  a  deed,  the  mere  naming  of  the  Inst 
ment,    alleBlngr  that    It    Is   regular   upon 


a  cloud  from  a  title. 


1,   £3  P^. 


.   Lee,  18  Or.   Bl 


all  the  grounds  of  his  right  or  his  adver- 
saTY'B  want  of  It,  he  can  not  attenranis 
bring  another  suit  upon  the  frasnent  or 
'  portion  of  the  case  omitted:  and  where  one 
of  the  KTOUnds  of  relief  la  abandoned  by  the 
plaintiff  becauae  adjudged  to  be  Inconsistent 
id  of  relief  alleged  h    "" 


complaint   dpHcrlblng    the    property    as    ""70 
Bcrea  thereof,"  referring  to  a  farm  of  110 
acres.  Is  Insutllclent:    Kadderly  v.  Frailer,    i 
as  Or.   273.  63  Pao.  187. 

A  complaint  must  show  the  particular  : 
muniment  which  Is  said  to  constitute  the 
cloud  and  the  particular  Infirmity  which 
renders  It  void,  and  the  facts  as  to  (he  . 
Infirmity  must  be  set  out.  It  will  not  be 
sufficient  to  allege  generally  that  the  muni- 
record  la  void.     Thus,  an  allegatlc 


,  Stark,   1  Saw.  270. 
An   application   filed    In   the    otBce   c 
Bcrelar)-   of   state   to   purchase    the   f 


n  of  a 


city  c 


■"In 


so  far  as  It  attempts  (< 
provement  or  repair  of  any  street  to  be  i 
made  without  any  petition  therefor,  or  : 
without  any  remonstrance  being  heard 
thereto,  and  also  by  reason  of  not  providing  1 
for  any  sufllclent  notice  thereof  Is  uncon-  i 
.-old."  Is  not  the  equivalent  1 


A  suit  to  ascertain  and  quiet  title,  under 
this  section,  extends  to  and  Includes  all 
grounds  of  controversy  between  the  parllea 
as  to  (he  title  of  the  premises,   and  by  the 


!   therein   all   i 


mined:    Starrs  V.  Surk, 


of  a 


Hegatlor 


.[  the  proposed  Improvement,  or  that  no 
opportunity  wa«  afforded  plaintiff  of  being 
heard  on  the  question  of  the  proposition  of 
coeta  to  be  assessed  against  each  parcel 
of  land  affected:  Shannon  v,  Portland.  3S 
Or.  391,  62  Fac.  EO. 

A  legal  title,  either  one  resting  on  records 


Imp.  Co.  22  Or,  38S.  30  Pac.  30. 

A  suit  by  the  owner  In  fee  to  detennlni 
an  adverse  claim  to  or  Interest  In  res 
estate,  or  to  remove  a  cloud  from  the  title 
Is  never  barred  while  the  adverse  claim  oi 
Interests  exists:  Meier  v.  Kelly,  a  Or.  1J8 
Zt  Pac.  2SE, 


i  S17.    Suit  to  Cmncel  Patent  Wrongfullj  luued. 

Whenever  any  person  claims  any  real  property  as  a  donee  of  the  United 
States,  by  virtue  of  a  settlement  thereon,  under  the  act  of  congress  approved 
September  27,  1850,  commonly  called  the  donation  law,  or  the  acts  amend- 
atory thereof,  and  the  patent  for  such  property,  or  any  portion  thereof,  shall 
have  wrongfully  issued  to  another,  such  person  may  maintain  a  suit  in  equity 
against  the  person  to  whom  the  patent  may  issue,  or  those  claiming  under 
him,  for  the  purpose  of  having  such  patent  canceled,  and  the  estate  or  interest 
of  the  plaintiff  in  the  property  ascertained  and  established.  In  such  suit,  the 
party  entitled  to  and  making  the  settlement  under  such  acts  of  congress,  and 
complying  with  the  subsequent  conditions  thereby  required,  shall  be  taken 
and  deemed  to  have  a  legal  estate  in  fee  in  the  property,  although  the  patent 
therefor  has  issued  to  another.    [L.  18G2 ;  D.  Cd.  §  501 ;  H.  C.  §  505.] 


This  section  express ea  In  a 
manner  what  has  always  been 
practice    of    the    I'nlted 


ised  In  Baker  v.  Woodward.  12  Or.  18.  S  Pnc. 
D  of  173,  It  Is  held  that  the  limitation  prescrlWtJ 
by  I  392.  ante,  was  Intended  to  apply  only  " 


equity    cases    concerning    public    grants    of 

controversies  arising  under  this  section.   A 

that  time  the  limitation  prescribed  by  !  3»- 

right  to  aet  aside  a  patent  can  not  be  exer- 

cised by  a  stranger  to  the  title.     The  right 

extended  to  ten  years,  the  same  as  the  Um 

to  resist  a  patent  rests  only  with  the  gov- 

Itallon In  other  actions  for  an  interest  In 

ernment  and  those  who  are  In  an  attitude 

real  property. 

lawfullv    to    claim    under    the    government: 

Lee  v.  Bummers,  supra. 
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CHAPTER  X. 

OF  ASCERTAINING  AND   ESTABLISHING   BOUNDARIES. 

1 518.    Suit  May  be  Brought  to  Establish  Boundary. 

In  any  case  where  any  dispute  or  controversy  exists,  or  may  hereafter 
arise,  between  two  or  more  owners  of  adjacent  or  contiguous  lands  in  this 
state,  concerning  the  boundary  lines  thereof,  or  the  location  of  the  line  or  lines 
dividing  such  lands,  either  party  or  any  party  to  such  dispute  or  controversy 
may  bring  and  maintain  a  suit  in  equity  in  the  circuit  court  of  this  state  in 
the  county  where  such  lands,  or  some  part  thereof,  are  situated,  for  the  pur- 
pose of  having  such  controversy  or  dispute  determined,  and  such  boundary 
line  or  lines,  or  dividing  lines,  ascertained  and  marked  by  proper  monuments 
upon  the  ground  where  such  line  or  lines  may  be  ascertained  to  be,  and 
estabUshed  in  such  suit.    [L.  1887,  p.  53,  §  1 ;  H.  C.  §  506.] 

This  act  was  intended  to  grive  courts  of  because  the  evidence  is  larerely  directed  to 

equity   Jurisdiction    in    cases    of    disputed  the  issue  of  title  which  could  not  properly 

boundary,  where  a  dispute  or  controversy  be  tried  in  such  a  suit,  the  cause  will  be 

exists  as  to  the  boundary  merely,  without  remanded  to  enable  the  parties  to  segregate 

regurd  to  any  other  equity:    Love  v.  Mor-  the  evidence,   where  it  is  so  intermingled 

rill,  19  Or.  545.  24  Pac.  916;  King  v.  Brig-  that  the  reviewing  court  can  not  do  so,  and 

bam,  23  Or.  270.  81  Pac.  601.  18  L.  R.  A.  861;  if  necessary  to  adduce  new  evidence  bearing 

Dice  v.  McCauley,  22  Or.  459.  30  Pac.  160.  on  the  proper  issue:    School  Dist.  v.  Price, 

But  the  Jurisdiction  under  this  section  is  23  Or.  294.  31  Pac.  657. 

limited  to  the  ascertainment  of  boundaries;  EVIDENCE. — Where  the  question  as  to 

it  does  not  give  the  court  of  equity  juris-  the  disputed  boundary  rests  wholly  on  facts 

diction  to  determine  questions  of  title:  Love  and  there  are  circumstances  inherent  in  the 

V.  Morrill,  supra;  King  v.  Brigham.  supra;  case  of  weight  and  importance  which  are 

School  Dist.  v.  Price,  23  Or.  294,  31  Pac.  657.  corroborated    in    substance    by    witnesses. 

It  therefore  is  constitutional  within  the  pro-  whose  long  residence  in  the  neighborhood 

vision  that  the  parties  can  not  be  deprived  and  opportunity  to  know  give  value  to  their 

of  their  right  of   trial  by   Jury:     King  v.  testimony;  held  suflicient  to  establish  such 

Brigham,  supra.  boundary:    Bewley  v.  Chapman,  16  Or.  402, 

Equity  can  not  determine  a  claim  of  title  18  Pac.  489. 

by  adverse  possession  to  the  land  between  Courses  and  distances  must  yield  to  fixed 

uie  lines  claimed  by  the  respective  parties  monuments,  and  when  they  are  inconsist- 

to  be  the  correct  lines:  School  Dist.  v.  Price,  ent,  the  monuments  called  for  in  the  deed 

supra.  are  paramount:   Anderson  v.  McCormlck,  18 

Nor  has  it  Jurisdiction  where  the  question  Or.  301.  22  Pac.  1062. 

in  dispute  is  which  of  two  lines  was  meant  The  location  of  lines  and  monuments  on 

by  the  description  in  a  deed,  for  this  simply  the  ground   will  control   over  courses  and 

is  determining   the   title    to   the    land    be-  distances:    King  v.  Brigham.  19  Or.  560,  31 

tween  the  two  lines:    Miner  v.  Caples.  23  Pac.  601;  Vandusen  v.  Shively.  22  Or.  64,  29 

Or.  303.  31  Pac.  655.  Pac.  76;  Goodman  v.  Myrick,  5  Or.  65;  Lewis 

RES  JUDICATA. — ^Where  a  boundary  line  v.  Lewis.  4  Or.  177;  Robinson  v.  Laurer,  27 

has  been  settled  in  a  former  suit  in  which  Or.  3xu,  40  Pac.  1012,  and  collection  of  cases 

the  controversy  was  as  to  its  location  and  in  the  footnote. 

not  as  to  the  title  to  the  strip  of  land  lying  Where  it  is  claimed  that  lines  and  monu- 

between  the  different  lines  claimed  by  the  ments  do  not  agree  with  courses  and  dis- 

parties.   the   title    to   the   strip,    not   being  tances.    evidence    of    their   actual    location 

directly  in  issue,  is  not  adjudicated  by  the  must    be   so   clear  and  satisfactory   as    to 

determination   of   the    boundary,   and   such  establish  that  fact  to  the  entire  satisfaction 

suit  is  no  bar  to  a  subsequent  suit  to  quiet  of  the  court,  and  place  beyond  question  the 

title  to  the  strip  in  question:    King  v.  Brig-  actual  location  of  the  lines  or  monuments: 

ham.  23  Or.  262.  31  Pac.  601.  18  L.  R.  A.  361.  King  v.  Brigham,  19  Or.  560,  31  Pac.  601. 

APPEAL. — Where  the  decree  is  reversed 

§519.    Pleadings  in  Suits  to  Establish  Boundaries. 

The  complaint  in  such  suit  shall  be  suflBcient,  if  it  appears  therefrom 
that  the  plaintiff  and  defendant  or  defendants  are  owners  of  adjacent  lands, 
some  part  of  which  is  in  the  county  in  which  said  suit  is  brought ;  that  there 
is  a  controversy  or  dispute  between  the  parties  concerning  their  boundary  or 
dividing  line  or  lines,  and  it  shall  not  be  necessary  to  set  forth  the  nature  of 
puch  dispute  or  controversy  further  than  that  the  plaintiff  shall  describe  the 


284  Op  Suits  is  Equity.  [Titi-e  vi. 

boundary  or  dividing  line  as  he  shall  claim  it  to  be.  The  defendant  in  his 
answer  shall  set  forth  the  nature  of  his  claim,  with  reference  to  the  location 
of  the  line  in  controTeray.    [L.  1887,  p.  64,  §  8;  H.  C.  §  507.] 

t  530.    Proceeding  Analogous  to  that  in  Other  Suits. 

The  mode  of  proceeding  under  this  act  shall  be  analogous  to  that  of  other 
suits  in  equity :  FroTided,  that  at  the  time  of  entering  the  decree  fixing  the 
true  location  of  the  disputed  boundary  or  dividing  line  the  court  shall  appoint 
three  disinterested  commiseioneTS,  one  of  whom  shall  be  a  practical  smrejor, 
and  shall  direct  said  commissioners  to  go  upon  the  lands  of  the  parties  and 
establish  and  mark  out  upon  the  grounds,  by  proper  marks  and  monuments, 
the  boundary  or  dividing  line  as  ascertained  and  determined  by  the  court  in 
its  decree.     [L.  1887,  p.  54,  §  3 ;  H.  C.  §  608.] 

COMMISSION   TO   LOCATE   DISPUTED  dence  ahowa  that  the  boundary  was  alreadr 

BOUNDARY.— It  Is  error  at  the  time  of  en-  plainly  Indicated  by  a  fence:    Robiaaon  v. 

terInK  a.  decree  for  the  court  not  to  appoint  LAurer,  ZT  Or.  31G.  40  Pbc.   1012;    Vanduaon 

a  oommlsslon,  aa  required  by  this  B»ctton,  v.  Shively,  32  Or,  8T,  29  Pac.  76. 
to  mark  It  on  the  ground,  altbouKh  the  «vl- 

i  Nl.    Oath  and  Duties  of  Commissioners. 

Before  entering  upon  the  discharge  of  their  duties,  the  said  commis- 
rionere  shall  make  and  file  their  oath  in  writing,  to  faithfully  and  impartially 
perform  their  duties  as  such  commissioners,  and  after  designating  the  said 
line  by  proper  marks  and  monuments,  they  shall  file,  in  said  court  and  cause, 
a  report  of  their  doings  as  such  commisBioners,  and  the  same  shall  be,  when 
approved  or  confirmed  by  the  court,  a  part  of  the  judgment  roll  in  said  cause. 
[L.  1887,  p.  54,  §  4;  H.  C.  §  509.] 

i  9SS.    Their  Report. 

The  report  of  the  commissioners  may  be  confirmed  by  the  court,  apon 
written  motion  of  either  party  to  such  suit,  whenever  it  shall  appear  to  the 
court  that  said  motion  was  served  upon  the  adverse  party  two  days  before  the 
presentation  thereof,  and  that  no  exceptions  have  been  filed  to  said  report 
within  two  days  after  said  service.  If  exceptions  are  filed  as  aforesaid,  to  said 
report,  said  exceptions  may  be  heard  with  the  motion  to  confirm,  and  the  court 
may  confirm,  modify,  or  set  aside  said  report,  as  shall  seem  just,  and  in  the 
latter  case  may  appoint  a  new  commission  or  refer  the  matter  to  the  same 
commissioners,  with  appropriate  inetructions.  [L.  1887,  p.  54,  g  5 ;  H.  C. 
§  510.] 
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OF    APPEALS,    COSTS,    AND    MISCELLANEOUS    MATTERS    IN 
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CHAPTER  L 

OF  GENERAL  PROVISIONS  CONCERNING  ACTIONS  AND  SUITS. 


1 58S.    This  Title  Applies  Both  to  Actions  and  Suits. 

The  provisions  of  this  title  shall  apply  to  the  proceedings  in  both  actions 
and  snits^  except  as  herein  otherwise  or  specially  provided.  [L.  1862; 
D.  Cd.  §  502 ;  H.  C.  §  511.] 

f  6H.    Lost  Papers,  how  Supplied. 

If  an  original  paper  or  pleading  be  lost^  or  withheld  by  any  person^  the 
court  or  judge  thereof  may  order  a  copy  thereof  to  be  filed  and  used  instead 
of  the  original.    [L.  1862 ;  D.  Cd.  §  503 ;  H.  C.  §  512.] 

LOST  PAPE21S,  HOW  SUPPLIED.— An  has  been  lost,  and  no  effort  having  been 
appellant  must  hring  Into  the  appellate  made  within  a  reasonable  time  to  supply- 
court  a  perfect  record.  In  case  of  loss  or  the  mlsslnsr  papers,  the  appeal  wiU  be  dis- 
destruction  of  the  orlgrlnals,  they  may  be  missed:  Close  v.  Close,  28  Or.  108,  42  Pac. 
supplied  by  copies  embracingr  every  paper  128.  To  the  same  effect,  see  In  re  Plunkett's 
necessary  to  show  that  the  orlsrinal  appel-  Estate,  38  Or.  418,  64  Pac.  152. 
late  tribunal  had  jurisdiction.  If  such  Juris-  The  sworn  copy  for  an  original  exhibit 
dictional  papers  are  not  supplied,  the  appeal  that  has  been  lost  or  destroyed  can  not  take 
must  be  dismissed:   Wolf  v.  Smith,  6  Or.  74.  the  place  of  a  certified  copy  by  the  clerk. 

So  where  the  appellant  fails  to  serve  and  as  the  law  requires:  Corbett  v.  Bauer,  10 

file  the  abstract  of  record  required  by  the  Or.  340. 
rules  of  the  court,  though  part  of  the  record 

f  (85.    Successive  Actions  or  Suits. 

Successive  actions  or  suits  may  be  maintained  upon  the  same  contract 
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or  transaction,  whenever,  after  the  former  action  or  suit,  a  new  cause  of 
action  or  suit  arises  therefrom.     [L.  1862 ;  D.  Cd.  §  504 ;  H.  C.  §  513.] 

f  BSO.    Coiuolidation  of  Actions  or  Siutt, 

Whenever  two  or  more  actions  or  suits  are  pending  at  one  time,  between 
the  same  parties  and  in  the  same  court,  upon  causes  which  might  have  been 
joined,  the  court  may,  upon  the  motion  of  the  defendant,  order  the  same  to 
be  consolidated.  An  action  or  suit  is  deemed  to  be  pending  from  the  com- 
mencement thereof  until  its  final  determination  upon  appeal,  or  until  the 
expiration  of  the  period  allowed  to  take  an  appeal.  [L.  1862 ;  D.  Cd.  %  505 ; 
H.  C.  8  514.] 

ACTION  OR  SUIT  PENDING.— The  de-  Shirley  v.  Birch.  IS  Or.  IS,  IS  Pkc  SEl;  Neal 

cree  of  the  lower  court  Is  operative  for  all  v.  Foster.  34  Fed.  EOD. 

purpoaeH  during  the  appeal,  om  well  as  the  It.  after  Judsnieiit  In  the  lower  court.  B 
period  allowed  Cor  taking  It.  This  pro-  party  dies,  the  suit  Is  pending  In  the  sense 
vision,  as  regarding  a  suit  pending,  does  not  that  the  eiecutor  or  representative  muat 
have  the  effect  of  suspending  the  elTect  of  apply  to  the  lower  court  to  be  substituted 
a  Judgment  or  decree  as  an  estoppel,  or  a  for  the  deceased  party  In  order  to  take  an 
bar  during  Che  period  alloived  for  an  appeal:  appeal  from  such  Judgment:  Dick  v.  Ken- 
Day    V.    Holland,    IG    Or.    488,    IE   Pac.    SEE;  dall,   S  Or.  1S7. 

i  S97.    When  Court  has  Jurisdiction  of  Natural  Person. 

Ho  natural  person  is  subject  to  the  jurisdiction  of  a  court  of  this  state, 
unless  he  appear  in  the  court,  or  be  found  within  the  state,  or  be  a  resident 
thereof,  or  have  property  therein;  and  in  the  last  case  only  to  the  extent  of 
such  property  at  the  time  the  jurisdiction  attached ;  but  this  section  is  not 
to  be  construed  to  limit  the  power  of  the  courts  of  this  state  to  declare  a 
marriage  void,  or  a  dissolution  thereof,  when  the  defendant  is  a  nonresident  of 
the  state,  in  the  cases  provided  in  chapter  VIII  of  title  VI.  [L.  1862; 
D.  Cd.  §506;  H.  C.  §515.] 


JURISDICTION      OBTAINEID 
PBARANCE:     See  I  «3,   ante. 
On  appearance   In  pursuance 


BY     AP-    34  Pac,  TG8:  Meyer  v.  Brooks, 

Pac.  281. 

;  acquires 


,  see  il  6G  and  BG.  ante,  der  a  Judgment  In   personam 

rvlce  by  publication,  and  resident  who  does  not  appear;    Willamette 

-ty.  see  ]  56,  ante.  Heal   Estate  Co.   v.  Hendrli,   28  Or.   494,  iZ 

ranee  (or  special  purpose  may  be  Pac.    611.    62    Am.    St.    Rep.    800;    Bank   of 

confers  no  Jurisdiction  upon  the  Colfax  v.  Richardson,  34  Or.  634,  S4  Pac.  3E9, 

nder  pergonal  Judgment  against  7a  Am.  St.   Rep.  6S4. 
Belknap  v.  Charlton,  25  Or.  41. 


I  B28.    Jurisdiction  Over  Corporation. 

No  corporation  is  subject  to  the  jurisdiction  of  a  court  of  this  state, 
unless  it  appear  in  the  court,  or  have  been  created  by  or  under  the  laws  of 
this  state,  or  have  an  agency  established  therein  for  the  transaction  of  some 
portion  of  its  business,  or  have  property  therein;  and  in  the  last  case  only  to 
(he  extent  of  such  property  at  the  time  the  jurisdiction  attached.  [L.  1862; 
D.  Cd.  §507;  H.  C.  §516.] 


JURISDICTION  OVER  CORPORATIONS;  tlon  of   local   courts.      In   the  absence   of  a 

See  the  note  lo  1 66,  ante,  special    provision      relating    to    service      of 

Unless  a  corporation  voluntarily  appears,  process  on  foreign  corporations.  Jurisdiction 

It  must  be  transacting    In   this  stale  some  Is    obtained   over   Ihem    In   like    manner  aa 

part    of    Its    corporate    business    when    the  ovpr  domestic  corporations,  and  a  return  ot 

action  Is  commenced  to  sustain  the  Jurlsdic-  service  good  as  against  the  latter  will  under 
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like    circumstances    be    grood    against    the  ute:    Aldrlch  v.  Anchor  Coal  Co.  24  Or.  36, 

former:    Farrell  v.  Oregon  Gold  Co.  31  Or.  32  Pac.  756,  41  Am.  St.  Rep.  831. 

466,  49  Pac  876.  RETURN  OF  PROCESS.— It  is  not  nec- 

Ser\'ice  of  summons  within  this  state  on  essary  to  the  validity  of  a  default  Judgment 

an  officer  of  a  foreign  corporation  who  hap-  rendered  against  a  foreign  corporation  that 

pens  to  be  casually  here,  does  not  confer  the  return  of  the  service  of  summons  shall 

on  the  courts  of  Oregon  Jurisdiction  over  show  that  the  defendant  was  at  the  time 

such  corporation;  and  making  a  contract  in  engaged  in  business  in  this  state.    Though 

Oregon,    to    be    performed    elsewhere,    and  that   is  a  Jurisdictional   fact,    it   need   not 

n^otiating  in  this  state  a  sale  of  the  cor-  appear  in  the  sheriff's  return,  but  may  more 

porate  property,  is  not  transacting  corporate  appropriately  appear  elsewhere  in  the  rec- 

buslness  within  the  meaning  of  this  stat-  ord:    Farrell  v.  Oregon  Gold  Co.  31  Or.  469, 

49  Pac.   876. 

1588.    Exercise  of  JurisdictiofL 

When  the  court  has  jurisdiction  of  the  parties^  it  may  exercise  it  in 
respect  to  any  cause  of  action  or  suit  whenever  arising,  except  for  the  specific 
recovery  of  real  property  situated  without  this  state,  pr  for  injury  thereto. 
[L  1862;  D.  Cd.  §  508;  H.  C.  §  517.] 

i  9S0.    When  Majority  of  Persons  or  Referees  May  Act. 

Whenever  there  is  more  than  one  referee,  all  must  meet,  but  a  majority 
of  them  may  do  any  act  which  might  be  done  by  all,  and  whenever  any  author- 
ity is  conferred  on  three  or  more  persons,  it  may  be  exercised  by  a  majority  of 
them,  upon  the  meeting  of  all,  unless  expressly  otherwise  provided.  [L.  1862 ; 
D.  Cd.  §509;H.  C.  §518.] 

Where  the   viewers  are   appointed   by  a  may  execute  the  authority  conferred;   but 

county  court  to  view  the  route  of  a  pro-  where  two  of  them  attempt  to  execute  the 

posed  road  and  assess  damages  for  opening  authority  without  such  previous  meeting,  all 

It.  they  must  all  meet  for  deliberation  con-  their  action  will  be  a  nullity:    Beekman  v. 

ccrnlng  the  matter;  thereafter  two  of  them  Jackson  County,  18  Or.  286,  22  Pac.  1074. 

I  SSL    Computation  of  Time. 

The  time  within  which  an  act  is  to  be  done,  as  provided  in  this  code,  shall 
be  computed  by  excluding  the  first  day  and  including  the  last,  unless  the  last 
day  fall  upon  a  Sunday,  Christmas,  or  other  nonjudicial  day,  in  which  case 
the  last  day  shall  also  be  excluded.  The  time  for  the  publication  of  legal 
notices  shall  be  computed  so  as  to  exclude  the  first  day  of  publication,  and  to 
include  the  day  on  which  the  act  or  event  of  which  notice  is  given  is  to 
happen,  or  which  completes  the  full  period  required  for  publication.  [L. 
1862;  D.  Cd.  §  510;  H.  C.  §  519.] 

COMPUTATION  OF  TIME.— In  comput-  lln  v.   Robertson,   28  Or.   285,   42   Pac.    993; 

Ing  the  time  limited  by  8  4  for  bringing  ac-  Wachsmuth    v.    Routledge,    36    Or.    309.    51 

tlon  to  recover  real  property,   the  day  on  Pac.  443.                                             ^.     .         ^^4. 

which  the  cause  of  action  accrued  should  be  Where  the  statute  prescribes  that  an  act 

excluded,  since  the  rule  prescribed  by  this  shall  be  done  within  »<>  .""a^y  ^<**y8/7"J 

section  applies  to  all  computations  of  time:  such  a  date.   If  the  act  Is  done  "Pon  the 

Grant  v.  I^ddock.  80  Or.  316.  47  Pac.  712.  first  day   It  Is  done  within  the   time  pre- 

So.  when  the  last  day  of  dolngr  an  act  scribed,  for  this  section  Is  merely  a  rul©  o' 
falto  on  Sunday,  It  Is  to  be  excluded,  and  If  computlngr  time,  and  does  not  prescribe  the 
the  act  Is  performed  on  the  day  following,  days  which  on  an  act  njay  be  done.  Pop- 
It  Is  done  In  time,  under  this  section;  Nick-  pleton  v.  Nelson,  10  Or.  438. 
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CHAPTER  II. 

OF    OFFER    TO    COMPROMISE,    AND    THE    INSPECTION    OF    WRITINGS. 


i  63S.    Offer  to  Compromiie. 

The  defendant  may,  at  any  time  before  trial,  serve  upon  the  plaintiff  an 
offer  to  allow  judgment  or  decree  to  be  given  against  him  for  the  sum,  or  the 
property,  or  to  the  effect  therein  specified.  If  the  plaintiff  accept  the  offer, 
he  shall  by  himself  or  attorney  indorse  such  acceptance  thereon,  and  file  the 
same  with  the  clerk  before  trial,  and  within  three  days  from  the  time  it  was 
served  upon  him ;  and  thereupon  judgment  or  decree  shall  be  given  accord- 
ingly, as  in  case  of  a  confeasion.  If  the  offer  be  not  accepted  and  filed  within 
the  time  prescribed,  it  shall  be  deemed  withdrawn,  and  shall  not  be  given  in 
evidence  on  the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judg- 
ment or  decree,  he  shall  not  recover  costs,  but  the  defendant  shall  recover  of 
him  costs  and  disbursements  from  the  time  of  the  service  of  the  offer. 
[L.  1862 ;  D.  Cd.  §  511 ;  H.  C.  §  520.] 


OFFEIR    OF    COMPROMISE.— The    com- 

proroian  of  doubtful  rlghtB,  or  volunlary 
Bettleraents  between  pu^les.  when  charac- 
terlie<1  by  good  faith  and  a  lull  iltacloaure 
of  all  the  facts,  are  favored  by  the  court. 
Such  settlements  will  ooC  be  disturbed  tor 
any  ordinary  mistake,  either  of  law  or  of 
fact.  !n  the  abaence  ot  conduct  otherwise 
Inequitable,  since  their  very  object  Is  to 
settle  ail  such  posBlble  error  without  Judicial 
.._. (.. _ ^  claiming 


may  have  given  him:    Wells  v.  Marcus,  14 

Or.   8B.  12  Pac.  84. 

able"  Judgment  within  th 

well  In  the  answer  as  by  separate  writing, 

and  If  HO  made,  aervlee  thereof  Is  not  nec- 

If  a  party  does  not  ava 

eaeary.    plaintiff    being    presumed    to    take 

opportunity    he   should    n 

Ing:  Hammond  v.  Nortbera  I^c.  R.  Co.  JJ 
Or.  167,  31  Pao.  299. 

The  offer  need  not  provide  for  costs  at  slL 
It  Is  enough  that  It  contains  a  sum  for 
which  JuoBment  is  to  be  entered.  If  the 
offer  la  accepted,  It  carries  all  the  coata  or 
the  action  by  force  ot  other  provisions  ot 
the  stntute,  provided  It  be  for  more  than  tSO. 
The  fuct  that  such  an  offer  provides  only  for 
accrued  coats,  and  not  for  costs  of  entering 
the  Judgment,  does  not  render  It  InetlectiuU. 
An  offer  merely  "(or  the  sum  •  •  • 
specified"  is  sufficient:  Hammond  v.  North- 
ern Pac.  R.  Co.  supra. 

A  Judgment  lor  a  sum  tesa  than  or  equal 

., .  .___.j  , .  .  -niore  favor- 

ining  of  Uiia 

V.  Northern  Pac.  R.  Co. 


notice  of  all  matters  contained  li 


Ltl  himself  ot  this 

.    _ot    be    entitled   to 

Savage  v.  Savage,  13  Or.  4T3, 


f  SSa.    Inspectioii  of  Books  and  P^ers. 

The  court  or  judge  thereof,  while  an  action  or  suit  is  pending,  may  order 
either  party  to  give  the  other,  within  a  specified  time,  an  inspection  and  copy, 
or  permission  to  take  a  copy  of  any  book,  document,  or  paper  in  his  possessioD, 
or  under  his  control,  containing  evidence  or  matters  relating  to  the  merits  of 
the  action  or  suit,  or  the  defense  therein.  If  obedience  to  the  order  be 
neglected  or  refused,  the  court  may  exclude  the  book,  document,  or  paper  from 
being  given  in  evidence,  or  if  wanted  aa  evidence  by  the  party  applying  there- 
for, may  direct  the  jury  to  presume  it  to  be  such  as  he  alleges  it  to  be;  and  the 
court  may  also  punish  the  party  so  neglecting  or  refusing  as  for  a  contempt. 
This  section  is  not  to  be  construed  to  prevent  a  party  from  compelling  another 
to  produce  books,  documents,  or  papers,  when  he  is  examined  as  a  witness. 
[L.  1862 ;  D.  Cd.  §  612 ;  H.  C.  §  521.] 
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CHAPTER  III. 

OF  MOTIONS  AND  ORDERS. 

§584.    Order  and  Motion  Defined. 

Every  direction  of  a  court  or  judge  made  or  entered  in  writing,  and  not 
included  in  a  judgment  or  decree,  is  denominated  an  order.  An  application 
for  an  order  is  a  motion.    [L.  1862 ;  D.  Cd.  §  513 ;  H.  C.  §  622.] 

The  determination  of  a  court  of  record  as  to  enter  such  order  may  Insist  as  a  matter 

to  whether  its  orders  have  been  correctly  of  rlsrht  upon  Its  entry  nunc  pro  tunc:  Doug- 

eptered  is  not  subject  to  review;  but  where  las  County  Road  Co.  v.  Dousrlas  County,  5 

the  fact  that  the  order  was  made  Is  undls-  Or.  406. 
puted,  any  person  Injured  by  an  omission 

S  635.    Motions,  Where  and  to  Whom  Made. 

Motions  shall  be  made  to  the  court  or  judge  as  provided  in  other  parts 
of  this  code.  They  shall  be  made  within  the  circuit  where  the  action  or  suit 
is  triable,  except  when  made  to  a  judge  of  the  court  before  whom  the  action 
is  pending,  and  without  notice,  in  which  case  an  order  may  be  made  by  such 
judge  in  any  part  of  the  state.    [L.  1862 ;  D.  Cd.  §  514 ;  H.  C.  §  623.] 

i  5Se.    Notice  of  Motion.' 

When  a  notice  of  a  motion  is  necessary,  it  shall  be  served  ten  days  before 
the  time  appointed  for  the  hearing;  but  the  court  or  judge  thereof  may  pre- 
scribe, by  order  indorsed  upon  the  notice,  a  shorter  time.  Notice  of  a  motion 
is  not  necessary  except  when  this  code  requires  it,  or  when  directed  by  the 
court  or  judge  in  pursuance  thereof.    [L.  1862 ;  D.  Cd.  §  515 ;  H.  C.  §  524.] 

Notice  of  a  motion  Is  not  necessary  except  notice  Is  to  prepare  the  opposite  party,  and 

when  the  code  requires  it,  or  when  directed  inform  him  of  the  nature  of  the  motion: 

by  a  court  or  Juds^e  in  pursuance  thereof,  Hosford  v.  Losus,  13  Or.  134,  11  Pac.  900. 

but  an  order  for  an  enlargement  of  the  time  POWER     OP     COURT     TO     SHORTEN 

for  flllncr  transcript  on  appeal  is  an  order  TIME. — This  section  does  not  authorize  the 

requiring  notice,  and  when  taken  ex  parte,  court  to  shorten  the  time  allowed  by  law 

and  without  notice,  will  be  disregarded  when  for  the  Justification  of  sureties  on  appeal, 

the  attention  of  the  appellate  court  is  called  and  when  the  transcript  is  filed  in  the  su- 

to  the  matter,  and  the  appeal  will  be  dis-  preme  court  before  the  time  fixed  by  law 

mtosed:   Bush  v.  Qelsey,  16  Or.  267,  19  Pac.  for  such  Justification,   it  must  be  stricken 

122.  from  the  docket:    Chemln  v.  East  Portland, 

The  code  does  not  require  notice  to  be  19  Or.  512,  24  Pac.  1038. 
given  in  every  case.     The  reason  for  such 

1 587.    Refusal  of  Application  for  Order,  Effect  Of. 

In  an  application  for  an  order,  made  to  a  judge  of  the  court  in  which 
the  action,  suit,  or  proceeding  is  pending,  be  refused  in  whole  or  in  part,  or 
be  granted  conditionally,  no  subsequent  application  for  the  same  order  shall 
be  made  to  any  other  judge.  A  violation  of  this  section  is  punishable  as  a 
contempt,  and  an  order  made  contrary  thereto  may  be  revoked  by  the  judge 
who  made  it,  or  vacated  by  the  court  or  judge  thereof  in  which  the  action, 
suit,  or  proceeding  is  pending.     [L.  1862 ;  D.  Cd.  §  889 ;  H.  C.  §  525.] 

VoL.1.— 19. 
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CHAPTER  IV. 

OF  NOTICES.  AND  SEBVIOB  AND  FILING  OF  PAPEBS. 

f  538.    Notic«  in  Writing. 

Notices  shall  be  in  writing,  and  notices  and  other  papers  shall  be  served 
on  the  party  or  attorney  in  the  manner  prescribed  in  this  chapter,  where  not 
otherwise  provided  by  this  code.    [L.  1862 ;  D.  Cd.  §  516 ;  H.  C.  §  526.] 

I  B30.    Service  of  Notices. 

The  service  or  deposit  in  the  post  ofiSce,  when  served  by  mail,  may  be  made 
by  any  person  other  than  the  party  himself.  The  proof  of  service  shall  be 
the  same  as  the  proof  of  service  of  a  summons,  and  shall  be  returned  with 
the  original  notice,  or  other  paper  of  which  service  is  made,  at  the  time  and 
place  therein  prescribed  for  the  hearing  or  other  proceeding  to  be  had  thereon. 
The  service  may  be  personal,  by  delivery  of  a  copy  of  the  notice  or  other  paper 
to  the  party  or  attorney  on  whom  the  service  is  required  to  be  made,  or  it  may 
be  as  follows : — 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his  oQice 
by  leaving  the  copy  with  his  clerk  therein,  or  with  a  person  having  charge 
thereof;  or  when  there  is  no  person  in  the  oflSce,  by  leaving  it  between  the 
hours  of  six  in  the  morning  and  nine  in  the  evening  in  a  conspicuous  place 
in  the  office,  or  if  it  be  not  open  to  admit  of  such  service,  then  by  leaving  it 
at  the  attorney's  residence  with  some  person  of  suitable  age  and  discretion; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  copy  at  his  residence 
between  the  hours  of  six  in  the  morning  and  nine  in  the  evening  with  some 
person  of  suitable  age  and  discretion.    [L.  1862 ;  D.  Cd.  §  517 ;  H.  C.  §  537.] 


OF    SUMMONS:    under  thU  b 


PROOF    OF    f 

ADMISSION  OF  SERVICE,— The  county, 
as  a.  body  corporate  lo  aue  and  be  sued,  hsis 
a  right  to  admit  aervlce  of  a  copy  of  a  i 
notice  of  appeal,  and  the  clerk  la  the  proper 
officer  through  whom  to  make  such  aervloo: 
Bead  V.   Benton  County.  10  Or.  IBS. 

A  written  acknowledgement  of  the  service 
of  a  notice  of  appeal  by  one  of  the  parties 
|g    insufficient    to    authorlie    the    court    to 
assume    Jurisdiction    without    proof    of    the    i 
authenticity  of  the  signature.     In  case  of  an    : 
appeal  on  a  Jurisdictional  question,  the  court 
win  not  presume  that  there  was  any  proof    i 
beyond  what  appears  In  the  record;    Moffltt    1 
V.   McGrath,   2B  Or.   478.  36  Pac.  BT8,  t 

Where  an  attorney  acknowledges  service    I 
of  a  notice  of  appeal  In  the  following  lan- 
guage:   "Slate  of  Oregon.  County  of  Mull- 


land,  Oregon,  June  1.  1877.  Alej 
stein.  Attorney  for  Defendant;"  held,  that 
the  service  was  sufficiently  proven;  that  his 
residence  In  the  county  need  not  appear  by 
such  acknowledgment:  LlUlenthal  v.  Cara- 
vlta.  IE  Or.  341,  IB  Pac,  280. 

SERVICE   OF    NOTICE.— A   party 
action  In  a  Justice ■  ' •  -■-"■- 


r  make  preof 


.  Bank  v.  Blum,  '■ 


avlt:  La  Granaa 
■.  218,  41  Pac.  66S. 
■  ■  '1  Is  required 
— ITS  muat 
■.  WaUta. 

Is  to  show  that  the 
3  left  "between  the 
ornlng   and    9 


t  authorized, 


onform  to  the  fact:  Barbre  v. 
Goodale.  28  Or.  46B.  43  Pac.  378;  Weaver  v. 
Southern  Pac.  Co.  30  Or.  348,  48  Pac.  lil. 
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1 540.    Service  by  Mail. 

Service  by  mail  may  be  made^  when  the  person  for  whom  the  service  is 
made,  and  the  person  on  whom  it  is  to  be  made^  reside  in  different  places^ 
between  which  there  is  a  conmiiinication  by  mail^  adding  one  day  to  the  time 
of  service  for  every  fifty  miles  of  distance  between  the  place  of  deposit  and 
the  place  of  address.    [L.  1862 ;  D.  Cd.  §  618 ;  H.  C.  §  628.] 

This  and  the  succeedinsr  section  provide  SERVICE  BY  MAIL. — Such  service  Is  In- 
fer substituted  service  in  derogation  of  the  effectual  where  a  copy,  though  the  parties 
common  law.  and  a  strict  and  literal  com-  resided  in  different  places,  was  mailed  at 
pUance  with  them  is  required  to  confer  the  place  of  residence  of  the  person  on 
jurisdiction  on  the  appellate  tribunal:  Fisk  whom  it  was  to  be  made:  Flsk  v.  Hunt, 
V.  Hunt,  S3  Or.  429,  64  Pac.  660.  33  Or.  429,  64  Pac.  660. 

I  Ml.    Deposit  of  Copy  in  Post  OfiBce. 

In  case  of  service  by  mail,  the  copy  must  be  deposited  in  the  post  office^ 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  place  of  residence, 
and  the  postage  paid.  The  service  shall  be  deemed  to  be  made  on  the  first  day 
after  the  deposit  in  the  post  office  that  the  mail  leaves  the  place  of  deposit  for 
the  place  of  the  address,  and  not  otherwise.  [L.  1862 ;  D.  Cd.  §  619 ;  H.  C. 
§  529.] 

I  MS.    Appearance,  How  Made. 

A  defendant  appears  in  an  action  or  suit  when  he  answers,  demurs,  or 
gives  the  plaintiff  written  notice  of  his  appearance,  and  until  he  does  so 
appear  he  shall  not  be  heard  in  such  action  or  suit,  or  in  any  proceeding  per- 
taining thereto,  except  the  giving  of  the  undertakings  allowed  to  the  de- 
fendant in  the  provisional  remedies  of  arrest,  attachment,  and  the  delivery 
of  personal  property.  When  the  defendant  has  not  appeared,  notice  of  a  mo- 
tion or  other  proceeding  need  not  be  served  upon  him,  unless  he  be  imprisoned 
for  want  of  bail,  or  unless  directed  by  the  court  or  judge  thereof  in  pursuance 
of  this  code.     [L.  1862;  D.  Cd.  §  620;  H.  C.  §  630.] 

See  i  63,  by  which  voluntary  appearance  of    Jurisdiction,    the    appearance    may    be 

is  made  equivalent  to  service.  special  without  submitting  to  the  Jurisdlc- 

APPEARANCBS,      GENBRA'X.L.Y.  —  A  tlon  for  any  other  purpose.   Thus,  appearing 

fonnal   notice    of   appearance,    under   this  and  moving  only  to  discharge  an  attach- 

■ectlon.  is  unnecessary,  unless  the  right  of  ment   because   the   action   has   been   com- 

the  attorney  to  appear  is  challenged  by  the  menced  in  the  wrong  county,  is  a  special 

adverse  party:    Carter  v.  Koshland,  12  Or.  and  not  a  general  appearance:    Belknap  v. 

492,  8  Pac  666.  Charlton,  26  Or.  41,  34  Pac.  768;  but  where 

voluntary  appearance  is  not  limited  and  one  appears,  even  after  Judgment,  and  asks 

defined  by  the  terms  of  this  section,  as  one  for  some  relief,  as  the  opening  of  a  default 

may  appear  otherwise  than  by  answering.  Judgment,  and  asks  permission  to  plead  to 

aemurring,  or  giving  written  notice.     The  the  merits,  such  appearance  is  general,  and 

only  purpose   of  this   section   is   to  define  the  party  thereby  waives  all  irregularities 

what  shall  constitute  such  an  appearance  as  in  the  service  of  process:    Mayer  v.  Mayer, 

wUl  entitle  a  defendant  to  be  heard  as  a  27  Or.  133,  39  Pac.  1002.     See,  also,  to  the 

matter  of  right,  and  to  have  served  on  him  same  effect,  Towns  v.  Klamath  County,  33 

all  papers  required  by  law  to  be  served:  Or.  230,  63  Pac.  604. 

Belknap  v.  Charlton,  26  Or.  41,  34  Pac.  768.  A  special  appearance  does  not  waive  ir- 

When  a  defendant  voluntarUy  appears  in  regularities  in  the  service  of  process:    Bel- 

an  action  by  demurring  to  the  complaint,  knap  v.  Charlton,  26  Or.  41,  34  Pac.  768. 

be  thereby  stops  the  running  of  the  statute  Where  a  defendant  entered  his  appear- 

of  limitation  ftt>m  the  date  of  such  volun-  ance,  and  afterwards  withdrew  the  same, 

taiy  appearance:    Hawkins  v.  Donnerberg,  this  section  was  applicable  to  his  case,  and 

40  Or.  97,  66  Pac.  908.  no  notice  upon  him  of  future  proceedings 

A  party   may   appear   specially   without  was  required:    Wilson  v.  Blakeslee,  16  Or. 

submitting  himself   to   the   Jurisdiction   of  48.  13  Pac.  666. 

the  court:    Klnkade  v.  Myers,   17  Or.  470,  The  mere  presence  of  the  defendant  in 

21  Pac.  667;  but  when  one  appears  and  asks  court  by  an  attorney  will  not  prevent  the 

Bome  relief  which  can  be  granted  only  on  rendition  of  a  Judgment  against  him  in  the 

the  hypothesis  that  the  court  has  Jurlsdic-  Justice  court  for  want  of  an  answer:   Whip- 

^on,  the  appearance  is  general,  whether  it  pie  v.  Southern  Pac.  Co.  34  Or.  372,  66  Pac. 

be  limited  by  terms  or  not;  but  if  granting  976. 
the  relief  would  be  consistent  with  a  want 
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§  643.    Service  on  Party  Abeent  From  State. 

When  a  party  is  absent  from  the  state,  and  has  no  attorney  in  the  action 
or  suit,  service  may  be  made  by  mail,  if  his  residence  be  known;  if  not 
known,  on  the  clerk  for  him.  When  a  party,  whether  absent  or  not  from 
the  state,  has  an  attorney  in  the  action  or  suit,  service  of  notice  or  other 
papers  shall  be  made  upon  the  attorney,  if  he  reside  in  the  county  where  the 
action  or  suit  is  pending,  instead  of  the  party,  and  not  otherwise.  [L.  1864; 
D.  Cd.  §521;  H.  C.  §531.] 


SERVICE  OF  NOTICE.— The  amendment 
of  S  549,  by  the  laws  of  1901,  permits  notice 
of  appeal  to  be  served  upon  either  the  ad- 
verse party  or  his  attorney  at  any  place 
within  the  state.  The  provisions  of  this 
section,  therefore,  will  not  be  applicable  to 
the  service  of  a  notice  of  appeal.  These 
cases,  however,  will  be  included  in  the.  note, 
as  the  principle  is  applicable  to  the  service 
of  other  notices. 

Service  of  notice  may  be  made  either  upon 
the  party  or  upon  his  attorney  of  record 
residing^  in  the  county  where  the  trial  was 
had,  but  where  the  attorney  resides  outside 
of  such  county,  service  can  be  made  only 
upon  the  adverse  party:  Lindley  v.  Wallls, 
2  Or.  203;  Rees  v.  Rees.  7  Or.  78;  Lewis  & 
Dryden  Printingr  Co.  v.  Reeves,  26  Or.  445. 
88  Pac.  662;  Byers  v.  Cook,  13  Or.  297.  10 
Pac.  417;  Butler  v.  Smith.  20  Or.  129,  26  Pac. 
381;  Wheeler  v.  Cragln,  25  Or.  603,  38  Pac. 
308. 

Where  nothing:  appears  in  the  record  to 
show  the  residence  of  the  respondent's  at- 
torney, it  will  be  presumed  that  he  resides 


in  the  county  where  the  trial  was  had.  and 
that  his  admission  of  service  of  notice  was 
there  made:  Bennett  v.  Minott,  28  Or.  343, 
39  Pac.  997. 

Service  of  notice  made  upon  a  record  at- 
torney of  the  adverse  party  in  the  county 
where  the  trial  was  had  is  good,  although 
such  attorney  may  reside  in  another  county: 
Neubersrer  v.  Boyce,  29  Or.  458,  45  Pac.  90S. 

So.  it  is  not  necessary  that  such  service 
should  be  made  upon  the  attorney  within 
the  county  in  which  such  attorney  resides 
and  the  trial  was  had,  but  may  be  made 
anywhere  in  the  state,  provided  such  attor- 
ney resides  in  the  county  where  the  trial 
was  had:  Liong  Creek  Build.  Assoc,  v.  State 
Ins.  Co.  29  Or.  572,  46  Pac.   466. 

After  the  death  of  a  party  Jurisdiction  of 
an  appeal  can  not  be  acquired  by  the  ad- 
mission of  service  of  notice  of  appeal  by  the 
attorney  of  the  party  who  died  prior  to 
such  admission,  where  the  attorney  is  not 
retained  by  the  personal  representatives  of 
the  deceased  who  had  been  substituted: 
Holt  V.  Idleman,  34  Or.  116,  54  Pac.  279. 


§  644.    Application  of  Foregoing  Provisions. 

The  foregoing  provisions  do  not  apply  to  the  service  of  a  summons  or 
other  process,  nor  so  much  thereof  as  allows  service  to  be  made  of  any  notice 
or  other  paper  to  bring  a  party  into  contempt,  otherwise  than  upon  such  party 
personally.     [L.  1862 ;  D.  Cd.  §  522 ;  H.  C.  §  532.] 


§  546.    Notice  Valid,  Though  Defective  in  Form. 

A  notice  or  other  paper  is  valid  and  eflPectual,  although  defective  either  in 
respect  to  the  title  of  the  action  or  suit  in  which  it  is  made,  or  the  name  of 
the  court  or  the  parties,  if  it  intelligibly  refer  to  such  action  or  suit. 
[L.  1862 ;  D.  Cd.  §  523 ;  H.  C.  §  533.] 

Where  a  defect  In  the  notice  is  a  mere  other  party,  the  defect  will  be  overlooked: 
clerical  mistake,  or  such  an  error  that  it  Moorhouse  v.  Cox,  13  Or.  436,  12  Pac  71; 
in  no  way  could  have  misled  or  injured  the    Lancaister  v.  McDonald.  14  Or.  266,  12  Pac. 

374. 

§  546.    Filing  of  Papers. 

All  undertakings,  aflBdavits,  or  other  papers  required  by  or  provided  for 
in  this  code  shall  be  filed  with  the  clerk,  except  when  this  code  otherwise 
specially  provides.  A  pleading  or  paper  shall  be  filed  by  delivering  the  same 
to  the  clerk  at  his  office,  who  shall  indorse  upon  it  the  day  of  the  month  and 
the  year,  and  subscribe  his  name  thereto.  The  clerk  shall  not  be  required  to 
receive  for  filing  any  paper  unless  the  name  of  the  court,  the  title  of  the 
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cause  and  the  paper,  and  the  names  of  the  parties,  and  the  attorney,  if  there  be 
one,  is  intelligibly  indorsed  on  the  back  of  it,  nor  unless  the  contents  thereof 
can  be  read  by  a  person  of  ordinary  skill.  [L.  1862 ;  D.  Cd.  §  524 ;  H.  C. 
§534.] 

FILING  BY  CLERK. — A  clerk  may  refuse  sufficient  flUner.  though  the  clerk  was  not 

to  file  papers  if  his  fees  are  not  paid,  but  paid  his  fees,  and  though  he,   in  addition, 

if  he  receives  them  and  places  them  among  indorses  on  the  paper  that  it  was  not  flled 

the   files,   with   the   date   of  reception  and  because  of  failure  to  pay  fees:    McDonald 

with  his  name  and  address  on  them,  it  is  v.  Crusen,  2  Or.  258. 


CHAPTER  V. 

OF   APPEALS. 

f  547.    Jndgment  or  Decree,  When  Appealable. 

A  judgment  or  decree  may  be  reviewed  as  prescribed  in  this  chapter,  and 
not  otherwise.  An  order  affecting  a  substantial  right,  and  which  in  effect 
determines  the  action  or  suit  so  as  to  prevent  a  judgment  or  decree  therein,  or 
a  final  order  affecting  a  substantial  right,  and  made  in  a  proceeding  after 
judgment  or  decree,  for  the  purpose  of  being  reviewed,  shall  be  deemed  a 
judgment  or  decree.    [L.  1862;  D.  Cd.  §  525;  H.  C.  §  535.] 

See  Art.  Vn,  i  6,  Oresron  Constitution,  and  An  order  or  decree  is  final  for  the  pur- 
note,  poses  of  an  appeal  within  this  section  when 

APPE«AIi,    OENERALLT. — ^An   appeal    is  it  determines  the  rigrhts  of  the  parties  and 

statutory  and  was  unknown  to  the  common  no  further  questions  can  arise  before  the 

law,  and  can  not  be  extended  to  cases  not  court  rendering  it,  except  such  as  are  nee- 

within  the  statute:    State  v.  Security  Sav.  essary  to  be  determined  in  carrying  it  into 

Co.  28  Or.  417,  43  Pac.  160;  School  Dist.  v,  effect:     State  v.   Security  Sav.   Co.   28  Or. 

Irwin.   34  Or.   436,  66  Pac.   413.  417.  43  Pac.   160;   Walker  v.   Goldsmith,   14 

Where  no  appeal,   therefore,   is  provided  Or.  140,  12  Pac.  637. 

for,  it  does  not  lie.    Thus,  unless  expressly  Appeal  is  the  proper  method  of  reviewinfr 

conferred,  there  is  no  rierht  of  appeal  from  the  proceedingrs  of  the  county  court  in  civil 

the    decisions    of    the    recorder's    court    in  actions.    A  writ  of  review  will  not  lie  after 

adjudications  under  city  ordinances:  Barton  the  time  for  an  appeal  has  elapsed:    Bro- 

V.  La  Qrande.  17  Or.  577.  22  Pac.  Ill;  Cun-  back  v.  Huff,  11  Or.  396.  4  Pac.  1130. 

ningham  v.  Berry,  17  Or.  623,  22  Pac.  116;  An  appeal  does  not  suspend  the  operation 

City  of  Corvallis  v.  Stock,  12  Or.  391,  7  Pac.  of   the   order  or  Judfirment  appealed   from: 

524:  Lafayette  v.  Clark,  9  Or.  226;  Sellers  v.  Knierht  v.  Hamaker,  33  Or.  154,  54  Pac.  277 

Corvallis.  5  Or.  274  (distinguished).  and  669;  Day  v.  Holland.  16  Or.  464,  16  Pac. 

In  School  Dist.  v.  Irwin,  34  Or.  436,  66  Pac.  866. 

413.  it  was  held  that  an  appeal  did  not  lie  To  review   errors  on   the  proceedings   In 

from  a  decision  of  a  county  school  superin-  the  nature  of  a  crossbill,   pn  appeal   from 

tendent  to  the  superintendent  of  public  in-  the    equitable    order    or    decree    should    be 

struction.     Since  the  decision  in  this  case,  taken;  such  errors  can  not  be  reviewed  on 

however,  the  law  has  been  changed  and  an  appeal    from    the    law   action:     Oatman   v. 

appeal  will  now  perhaps  lie.     See  Vol.   U,  Epps,  16  Or.  437,  16  Pac.  709. 

f  3344.   subd.   8.  An  order  dismissing  an  action  ceases  to 

The   legislature  has  the  power  to  define  be    appealable    when    the    party    dismissed 

in  what  cases,  under  what  circumstances,  again  submits  himself  to  the  Jurisdiction  of 

and   in   what   manner,   an   appeal   may   be  the  court  and  files  new  pleadings:    Gaines 

taken  to  the  higher  court.     In  the  absence  v.  Cyrus,  23  Or.  403,  31  Pac.  833. 

of  a  legislative  enactment  to  the  contrary  But  where  a  decree  foreclosing  a  mort- 

It  Is  probable  that  an  appeal  will  lie  from  gage  on  premises  ordered  that  a  house  upon 

Judgments  and  decrees  of  the  circuit  court:  such  premises  be  sold  separately  to  satisfy 

Portland  v.  Gaston,  38  Or.  636.  63  Pac.  1061;  a    mechanics'    Hen.    the   Judgment   creditor 

Mitchell  V.  Powers.  16  Or.  487,  19  Pac.  647.  under  the  foreclosure  may  sue  out  an  exe- 

But  where  the  legislature  has  prescribed  cution  upon  such  decree,  and  at  the  same 

rules   of   procedure   in   special   proceedings,  time  appeal  from  the  order  in  regard  to  the 

such  as  the  laying  out  of  streets  under  a  sale   of   the  house:     Inverarity   v.    Stowell, 

city  charter,  such  rules  must  be  followed,  10  Or.  266. 

and   If  they   limit  the   right   of  appeal,   or  DEFAULT  JUDGMENT:     See  next  sec- 

upeclfy  the  court  or  tribunal  in  which  such  tion  and  note. 

proceedings  shall  terminate,  they  must  gov-  MANDAMUS. — An  appeal  will  lie  from  a 

em:    Portland  v.  Gaston,  38  Or.  635.  63  Pac.  final  decision  of  a  circuit  court  rendered  in 

1061:  Simon  v.  Portland  Common  Council,  9  a  proceeding  under  the  act  of  the  legisla- 

Or.  437.  ture  entitled  *'An  act  to  confer  certain  pow- 

A  Judgment,  although  void,   may  be  ap-  ers  upon   certain  benevolent  or  charitable 

pealed  from:    TruUinger  v.  Todd.  5  Or.  36;  institutions,    approved    February    25,    1888." 

Deering  v.  Quivey.  26  Or.  658,  38  Pac.  710.  The  powers  therein  conferred  are  a  branch 
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of  chancery  Jurisdiction:  In  re  North  Pac. 
Board  of  MlsBlona  v.  Ah  Won.  IS  Or.  139, 
23  Pac.  IIOS. 

Where  conditions  have  bo  changed  that 
the  decision  of  the  court  could  not  be  made 
effective,  an  appeal  win  be  dbimlssed.  Thus, 
where  a  writ  of  mandamus  to  compel  a 
arand  Jury  to  Inquire  Into  a  criminal  charge 
1b  refused  and  afterwards  the  grand  Jury  Is 
discharged    before    the    hearing    In    the   su- 

Brame  court,  the  appeal  will  be  dismissed: 
late  ex  reL  v.  Grand  Jury,  IT  Or.  G42,  62 
Pac.  2 OB. 

1  appeal   from   a   mandajnus    ' 


mpel  c 


3  lev 


the  commission  had  levied  the  tax  before 
the  appeal  was  taken;  Jacksonville  School 
DIsI.  V.  Crowell,  33  Or.  H.  B2  Pac.  693.  See, 
to  the  same  effect,  Uoores  v.  Moores,  BE  Or. 
2«1,  59  Pac.  327. 

MOTION  TO  DISMISS  sn  appeal  or  to 
affirm  a  Judgment  proceeds  on  the  theory 
that  the  appellate  court  la  without  Jurisdic- 
tion, or  that  the  appellant  has  not  com- 
piled with  some  rule  of  court,  and  unless 
one  of  these  conditions  Is  made  to  appear 
the  motion  must  be  overruled.  On  a  motion 
to  dismiss  an  appeal  the  merits  of  the  case 
will  not  be  considered:  Corder  v.  Speake. 
ST   Or.    105,   61   Pac.   6«. 

A  party  asking  a  dismissal  of  an  appeal 
tv  reason  of  a  technical  defect  must  spec- 
Ify  distinctly  and  with  certainty  the  point 
of  the  IrreKularlty  complained  of:  Hermann 
V.  Hutcheson,  SS  Or.  iSB.  62  Pac.  189;  Bllyeu 
T.  Smith,  18  Or.  UE.  13  Pac.  1D7S. 

APPEALj^BI.E]  orders.— An  order  to 
be  appealable  must  be  one  which  not  only 
affects  a  substantial  right,  but  which  In 
effect  determines  the  action:  State  v. 
Brown.  E  Or.  111. 

The  following  orders  are  appealable: 
An  order  In  a  divorce  suit  aasli(ningr  the 
custody  of  the  children:  Pitman  v.  Pitman, 
3  Or.  4TJ.  An  order  refUsInK  to  dissolve  an 
attachment:  Sheppard  v.  Tocum,  11  Or.  235, 
3  Pac.  824;  but  see  Van  Voorhles  v.  Taylor, 
2i  Or.  248.  33  Pac.  380.  An  order  of  con- 
firmation of  aherlR's  sale  on  execution:  Dell 
V.  Carter,  10  Or.  366.  An  order  or  decision 
denying  to  a  creditor  the  right  of  a  pro 
rata  dividend  in  the  assets  of  an  eslale 
assigned  for  the  benefit  of  creditors,  made 
by  the  supreme  court  In  proceedings  to 
secure  creditors  a  Just  division  of  the 
estate:  Mitchell  v.  Powers,  IT  Or.  492,  21 
Pac.  451.  An  order  denying  8  petition  pray- 
ing that  the  receiver  of  an  Insolvent  cor- 
poration be  required  to  treat  Che  petitioner 
as  a  creditor  of  the  corporation:  Rockwell 
V.  Portland  Sav.  Bank.  3G  Or,  303.  G7  Pac. 
903.  An  order  of  the  county  court  refusing 
to  compel  llnat  settlement  and  distribution 

estate  have  '  been  fully  paid  and  all  Its 
choses  In  action  reduced  to  tne  possession 
of  the  executor,  except  certain  claims  which 
may  be  passed  to  the  heirs  In  distribution: 
Bellinger  v.  Ingalla.  21  Or.  193.  E7  Pac.  1038. 
An  order  or  a  Judgment  made  by  a  court 
at  a  time  when  It  had  no  power  to  do  so: 
Deering  v.  Quivey,  26  Or.  656.  38  Pac.  TIO; 
Trulllnger  v.  Todd.  5  Or.  36.  An  order 
overruling  a  demurrer  to  a  bill  of  discovery 
and  requiring  defendant  lo  answer  Inter- 
rogatories set  forth  therein:  Slate  v.  Se- 
curity Sav.  Co.  28  Or.  417.  13  Pac,  160.  An 
order  allowing  warrant  to  Issue  to  the 
sheriff  for  the  almlement  of  a  private  nui- 
sance: Ankeny  v.  Faln'lew  Milling  Co.  10 
Or.  395.  An  order  providing  for  the  com- 
pensation of  a  receiver  made  in  a  final 
decree.  An  appeal  from  such  an  order, 
however,  is  a  special  proceeding  not  cov- 
ered by  the  general  statute  relating  to 
appeals  but  may  be  reviewed  In  the  manner 
prescribed   by    the   rules    of   the    supreme 


32   Pac.   i 


swered  over:  SchelCfcli 
erred.  19  Or.  172,  22  Pac.  898.  A  void  nnnc 
pro  tunc  order  amending  an  orlglnml  decree 
entered  on  default:  Hoover  v.  Hoover,  tt 
Or.   4E6.  65  Pac.  T96. 

NOVAPPEaLABI-H  ORDERS.— Discre- 
tionary orders  are  not  reviewable  on  appeal 
except  tor  abuse  of  discretion. 

The     following     are     such     dlscretionair 
orders;    The  decision   on   a   motion   for  a 
new  trial:    Mitchell  v.  Downing.  23  Or.  164, 
:  Kearney  v.  Snodgrass,   II  Or. 

___.      409:  State  v.  Becker.  II  Or.  311. 

T  Pac.  329:  Fisk  v.  Henarle.  IE  Or.  89.  11 
Pac.  TSO;  Tucker  v.  Salem  Flour  M.  Co. 
13  Or.  34,  T  Pac.  53;  Beekman  v.  H&mlln.  23 
Or.  313,  31  Pac.  TOT;  McBride  v.  Northern 
Pac.  R.  Co.  19  Or.  M.  23  Pac.  814.  An  order 
on  a  motion  for  leave  to  plead  over:  Powell 
V.  Dayton.  B.  &  Q.  R.  R.  Co.  14  Or.  13.  U 
Pac.  BEE.    Refusal  of  the  trial  court  to  direct 

eclal    nndl  "     ' " 

,    12    Pac. 

d  allowloL 
Campbell.  14  <3r.  4E8,  13  Pac.  190.  Allow- 
ance of  compensation  to  an  assignee  by 
trial  court:  Re  Assign,  of  Bank  of  Oregon. 
32  Or.  90.  61  PaC.  SI.     RefusaJ  of  the  trial 


attendance  of  an  absent  witnees:  I^w  v. 
Lucas,  3T  Or.  108,   61   Pac.  341. 

The  following  orders  are  not  flnal  In  the 
sense  that  an  appeal  may  be  taken  titaa 
them:  An  Intermediate  order  dissolving  an 
attachment:  Van  Voorfalss  v.  Taylor,  24 
Or.  21T.  33  Pac.  380:  Farmers'  Bank  v.  Key. 
33  Or.  113.  El  Pac.  106.  An  order  upon  a 
petition  for  the  removal  of  the  assignee  ol 
an  insolvent:  In  re  Qoldsmlth's  Estate.  12 
Or.  111.  9  Pac.  G66.  An  order  requiring  a 
receiver  to  Join  an  administrator  in  the  sale 
of  certain  property  In  Which  the  estate  had 
an  Interest  and  which  was  in  the  hands  of 
such  receiver:  Steel  v.  Holladay.  18  Or.  161. 
22  Pac.  535.  An  order  overruling  a  motion 
to  dissolve  a  preliminary  injunction  In  an- 
other suit,  where  the  court  does  not  pass 
upon  the  merits  of  the  case:  Basche  v. 
Prlngle,  II  Or.  21.  26  Pac.  863;  Fowle  v. 
House.  26  Or.  E8T.  39  Pac.  B.  But  when  the 
court  not  only  refuses  the  injunction  but 
enters  a  decree  settling  the  rl^ts  of  the 
parties  an  appeal  will  lie:  Helm  v.  GUroy. 
20  Or.  £17.  26  Pac.  SEl.  A  Judgment  of  non- 
suit entered  in  obedience  to  a  mandate  of 
the  supreme  court:  Apex  Tranap.  Co.  v. 
Garbade.  32  Or.  B93.  31  Pac.  882.  An  order 
refusing  leave  to  bring  an  action  against 
a  private  corporation:  State  v.  Oregon 
Cent.  It.  Co.  I  Or.  2EE.  An  order  made 
before  final  Judgment  refusing  to  transfer 
cause  from  state  district  court  to  the 
United  Stales  circuit  court:  Fielda  v.  Lamb, 
2  Or.  310. 

Where  notice  of  appeal  was  served  and 
filed  and  bond  given,  and  an  order  extend- 
ing beyond  the  term  the  time  for  presenting 
a  bill  of  exceptions  made  before  the  ad- 
of  the  term,  such  order  operated 

_   after  the 

term  lb  noi  appealable  on  the  ground  that 
11  Is  void:    Henrlchsen  v.  Smith.  29  Or.  1T9. 


.  .  amount  of  the  property  In  his  hands 
and  directs  him  to  turn  over  more  than  bs 
has  in  his  custody,  he  may  appeal:    Usr- 


'.  Victory  Min.  Co.  3T  Or.  133.  CO  Pac 


^.  '« 
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i  548.    Who  May  AppeaL 

Any  party  to  a  judgment  or  decree  other  than  a  judgment  or  decree 
given  by  confession,  or  for  want  of  an  answer,  may  appeal  therefrom.  The 
party  appealing  is  known  as  the  appellant,  and  the  adverse  party  as  the  re- 
spondent ;  but  the  title  of  the  action  or  suit  is  not  changed  in  consequence  of 
the  appeal.  [L.  1862 ;  D.  Cd.  §  526 ;  L.  1866,  p.  12,  §  3 ;  L.  1870,  p.  31,  §  6 ; 
L.  1872,  p.  117,  §  2;  L.  1874,  p.  96,  §  2;  H.  C.  §  636.] 

Judgment  for  want   of  an  answer  or  a  does  not  appeal:    Cox  v.  Alexander,  30  Or. 

Judgment  by  confession  can  not  be  appealed  438,  46  Pac.  794. 

from:   Smith  v.  Ellendale  MUl  Co.  4  Or.  71;  A  decree  against  tenants  In  common  ren- 

TnxUinger  v.  Todd,  6  Or.  38;  Rader  v.  Barr,  dered  on  a  bill  against  them  all  to  quiet  title 

22  Or.  496.   29  Pac.  889.  may  be  appealed  from  by  a  part  of  such 

When  an  answer  Is  purposely  stricken  out  tenants    without    serving    notice    on    the 

or  set  aside   on   the   trial,   and   defendant  others:    South  Port.  L.  Co.   v.  Munger,  36 

failing  to  file  another  answer  a  Judgment  Or.  460,  64  Pac.  815.  . 

is  rendered  against  him,  such  Judgment  on  An  appeal  wUl  not  be  dismissed  because 

appeal  wiU  be  considered  a  Judgment  for  two  of  the  defendants,  who  suffered  a  de- 

want  of  an  answer:    Long  v.  Sharp,  6  Or.  cree  to  be  entered  against  them  by  default. 

439;  Weaver  v.  Southern  Oregon  Co.  80  Or.  Joined   with   the   other   defendants   in   the 

348,  48  Pac  171.  notice  of  appeal,  where  their  interests  are 

Bat  where  a  demurrer  has  been  filed  and  adverse  to   those  of  the  plaintiff,   but  are 

overruled,  such  demurrer  is  an  answer  in  not  adverse   to   the   interests   of   their  co- 

the  sense   of    this   section,    and   a   person  defendants;  and  they  will  not  be  injured  by 

against  whom  a  Judgment  has  been  ren-  a  reversal  of  the  decree:    Commercial  Nat. 

dered  for  failure  to  plead  further  may  ap-  Bank  v.  Portland,  37  Or.  34,  54  Pac.  814. 

peal:    Keams  v.  FoUansby,   15  Or.  596,   16  A  party  can  not  claim  both  the  benefit  of 

Pac.  478;   Willis  v.   Marks,   29   Or.   493,   45  a  Judgment  and  at  the  same  time  take  an 

Pac.  293;  Hendy  Mach.  Works  v.  Portland  appeal  therefrom:    Moore  v.   Floyd,   4   Or. 

Sav.  Bank.  24  Or.  60,  32  Pac.  1036.  260;  Ehrman  v.  Astoria  R.  Co.  26  Or.  380. 

Where  the  Judgment  rendered  on  default  38  Pac.   306;   but  If  the  benefit  derived  is 

was  void,   an  appeal  will   lie:     Askren  v.  not  inconsistent  with  an  appeal,  accepting 

Squire,  29  Or.  281,  46  Pac.  779.  such  benefit  will  not  amount  to  waiver  or 

A  decree    entered   at    the   request   of   a  the  right  to  appeal.    Thus,  when  the  plead - 

puty,   the  other  party  being  present  and  ings  admit  a  specified  sum  to  be  due  and 

expressly   consenting   thereto,    can   not   be  the  amount  Is  paid  into  court,   it  may  be 

appealed  from  by  either:    Schmidt  v.  Ore-  accepted  by  the  party  entitled  thereto  with- 

son  Gold  Min.   Co.  28  Or.  23,  40  Pac.  406,  out  waiving  the  right  of  appeal:    Portland 

S2  Am.  SL  Rep.  769.  Const.  Co.  v.  O'Neil,  24  Or.  54,  32  Pac.  764; 

A  party  who  does  not  appeal  from  a  Judg-  Merriam  v.  Victory  Mln.  Co.  37  Or.  324,  56 

ment  or  decree  is  presumably  satisfied,  and  Pac.  76;  but  if  the  amount  of  a  Judgment 

his  Interests  will  not  be  considered  on  ap-  or  decree  in  excess  of  the  specified  sum  be 

peal:    Cooper  v.  Thompson,  30  Or.  177,  45  withdrawn  from  the  custody  of  the  clerk, 

Pac.  295.  even  though  the  record  be  not  cancelled,  it 

One  of  several  defendants  against  whom  operates  as  an  absolute  satisfaction,  unless 

a  Joint  and  several  Judgment  has  been  ren-  the  decree  is  a  severable  one,  and  the  right 

dered,  may  appeal  therefrom,  even  though  to  appeal  can  not  be  reinstated  by  paying 

he  be  one  of  a  copartnership,  and  the  firm  the  money  back  into  court:   Portland  Const. 

Co.  V.  O'NeU,  24  Or.  54,  32  Pac.  764. 

I S49.    Appeal,  How  Taken  and  Perfected. 

An  appeal  shall  be  taken  and  perfected  in  the  manner  prescribed  in  this 
section,  and  not  otherwise: — 

1.  A  party  to  a  judgment,  decree,  or  final  order  in  any  action,  suit,  or 
proceeding,  desiring  to  appeal  therefrom,  or  some  specified  part  thereof,  may 
by  himself  or  attorney  give  notice  in  open  court,  or  before  the  judge  if  the 
order,  judgment,  or  decree  be  rendered  or  made  at  chambers,  at  the  time  said 
judgment,  decree,  or  order  is  made,  that  he  appeals  from  such  decision,  order, 
judgment,  or  decree,  or  from  some  specified  part  thereof,  to  the  court  to  which 
the  appeal  is  sought  to  be  taken;  and  such  notice  shall  thereupon,  by  order  of 
the  court  or  judge  thereof,  be  entered  in  the  journal  of  the  court.  If  the  ap- 
peal is  not  taken  at  the  time  the  decision,  order,  judgment,  or  decree  is  ren- 
dered or  given,  then  the  party  desiring  to  appeal  may  cause  a  notice,  signed 
by  himself  or  attorney,  to  be  served  on  such  adverse  party  or  parties  as  have 
appeared  in  the  action  or  suit,  or  upon  his  or  their  attorney,  at  any  place  in 
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the  state,  and  file  the  origiaal,  with  proof  of  service  indorsed  thereon,  with 
the  clerk  of  the  court  in  which  the  judgment,  decree,  or  order  ia  entered. 
Such  notice  shall  be  sufficient  if  it  contains  the  title  of  the  cause,  the  names 
of  the  parties,  and  notifies  the  adverse  party  or  hia  attorney  that  an  appeal  is 
taken  to  the  supreme  or  circuit  court,  as  the  case  may  be,  from  the  judgment, 
order,  or  decree,  or  some  specified  part  thereof; 

2.  Within  ten  days  from  the  giving  of  notice  or  service  of  notice  of  the 
appeal,  the  appellant  shall  cause  to  be  served  on  the  adverse  party  or  his 
attorney  an  undertaking  as  hereinafter  provided,  and  within  said  ten  days 
shall  file  the  original  of  said  undertaking,  with  proof  of  service  indorsed 
thereon,  with  said  clerk.  Within  five  days  after  service  of  said  undertaking, 
the  adverse  party  or  his  attorney  shall  except  to  the  sufficiency  of  the  sureties 
in  the  undertaking,  or  he  shall  be  deemed  to  have  waived  his  right  thereto; 

3.  The  qualifications  of  sureties  in  the  undertaking  on  appeal  shall  be 
the  same  as  in  bail  on  arrest,  and,  if  excepted  to,  they  shall  justify  in  like 
manner; 

4.  From  the  expiration  of  the  time  allowed  to  except  to  the  sureties  in  the 
undertaking,  or  from  the  justification  thereof  if  excepted  to,  the  appeal  shall 
be  deemed  perfected.  When  a  party  in  good  faith  gives  dne  notice  as  herein- 
above provided  of  an  appeal  from  a  judgment,  order,  or  decree,  and  thereafter 
omits,  through  mistake,  to  do  any  other  act  (including  the  filing  of  an  under- 
taking as  provided  in  this  section)  necessary  to  perfect  the  appeal  or  to  stay 
proceedings,  the  court  or  judge  thereof,  or  the  appellate  court,  may  permit 
an  amendment  or  performance  of  such  act  on  such  terms  as  may  be  just ; 

5.  An  appeal  to  the  supreme  court,  if  not  taken  at  the  time  of  the  reu- 
dition  of  the  judgment  or  decree  appealed  from,  shall  be  taken  by  serving  and 
filing  the  notice  of  appeal  within  six  months  from  the  entry  of  the  judgment, 
order,  or  decree  appealed  from,  or  to  the  circuit  court  within  thirty  days  after 
such  entry,  and  not  otherwise.  [L.  1862 ;  D.  Cd.  g  B27 ;  h.  1870,  p,  31,  §  7 ; 
H.  C.  §  637;  L.  1899,  p.  287;  L.  1901,  p.  77.] 

NOTICE  OF  APPEAL.— Ab  the  araond-  for  the  recovery  of  a  apeelflc  sum  of  moatT 
ment  of  1901  relaxes  the  stringency  of  the  Ig  not  BUHIclent  to  bring  Into  the  appelliile 
former  law  as  to  the  specincallon  of  error  court  a  Judgment  In  an  action  for  the  re- 
in the  notice  of  appeal,  all  those  eaaea  In  covery  of  apeclno  pereonal  property:  Ream 
regard  to  the  particularity  of  auch  apeelnoa-  v.  Howard,  19  Or.  4»1.  24  Pac.  913 
(Ion  under  the  former  law  will  not  be  noted;  A  notice  can  not  l>e  waived  by  stipulation 
nor  the  caeee  In  regard  to  whether  the  or  consent  of  the  partlea;  Oliver  v.  Harvey, 
party  or  his  attorneys  should  be  served.  S  Or.  360. 

The  notice  should   describe  with   reason-  Service  upon  one  of  two  parties  who  ap- 

able  certainty  the  Judgment  or  decree  ap-  peered    In   the    suit    as    partners   la   service 

pealed  from,  and  for  too  Indefinite  descrlp-  upon  the  Arm:     Shirley  v.  Burch.   IS  Or.  1, 

Hon  the  appeal  will  be  dlsmlsaed:    Christian  18  Pac.  iSl. 

V.  Evana,  E  Or.  264;  I.use  v.  Luae,  B  Or.  149;  A  notice  Is  aufflclent.  although  signed  by 

Crawford  v.   Wist.  28  Or.  BUfl,   S9  Pae.   21B;  attorneys    who   were    not    the   attorneys  of 

DufTjr  V.   McMahon,   30  Or.  308.   47  Pae.  S7;  the   appellant    in    the   court   below,    and  no 

Hamilton  v.  Butler.  33  Or,  370.  S4  Pac.  200.  Bulwtltutlon  has  been  made  In  the  manner 

It    Is    not    necessary    tliat    the    notice    of  provided    by    the    code:     Shirley    v.    Bureh. 

appeal    from   a  Judgment    should   state    the  18  Or.   1,   18  Pae.   3B1. 

amount  of  costs  and  disbursements:  Thomas  Service   upon   an   agent    of  a   corporation 

v.  Bowen,  2»  Or.  260.  46  Pac.  76S.  upon  whom  a  summons  ml^t  be  served  is 

A    notice    which    gives    the    name    of    the  sufTlclenl:    Oregon  Ey.  A  Nav.  Co.  v.  Swlu- 

court  and   of   the  parties,   and   the  date   of  burne,  26  Or.  284.  38  Pac.  1030, 

the    Judgment,     and     Informs     and     makes  PROOF    OF    SERVICE    OF    NOTICE,— 

known  that  the  appellant  appeals  from  the  Where  the  proof  of  service  Is  defective  It 

Judgment  In  said    action  Is  sufDclent:  Ream  may  be  amended  so  as  to  conform  to   the 

v.  Howard.  19  Or.  491.  24  Pac.  B13;  Allen  v.  facts:    Dolph  v.   Nlokum,  2  Or.   202;  Beeley 

Byerly,  32  Or.   117.  48  Pac.  474.  v.   Babastlan.  3  Or.  663:  Barbre  v.  Ooodale. 

A    notice    which    describes    a    Judgment  28  Or.  468,  S8  Pac.  67. 
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But   where   no   proof   of  service   accom-  States  Invest.   Corp.  v.   Portland  Hosp.  40 

panied  the  notice  of  appeal  there  is  nothing    Or.  ,  64  Pac.  044. 

to  amend,   and   thererore  proof  of  service  A  married   woman  who  has   executed  a 

can  not  be  added:  Briney  v.  Starr,  6  Or.  207;  mortgage   on   two   tracts   of   land,    one   of 

Henness  v.  Wells,  16  Or.  266,  19  Pac.  121.  which  is  the  property  of  her  husband.   Is 

ACCEPTING   PART   OP   JUDGMENT  an  adverse  party  to  an  appeal  by  the  hus- 

WAIVER  OF  RIGHT  TO  APPELA.L..— On  an  band  and  his   creditors   from  a  decree   of 

appeal  in  an  action  at  law  the  entire  case  foreclosure  of  such  mortgage,  which  decree 

is  either  affirmed  or  reversed,  so  that  an  found    that    the   debt   was    contracted    for 

appeal  can  not  be  taken  from  a  part  of  the  family    supplies    and   decreed   the   sale    of 

Judgment  and  the  balance  of  it  be  accepted,  both  tracts  and  personal  Judgments  for  de- 

Where  a  Judgment  was  given  for  plaintiff  ficiency    against   both    husband   and    wife, 

for  the  amount  of  a  note,  and  the  court  The  fact  that  a  party  whose  interests  are 

refused  to  allow  attorneys'  fees,  the  plain-  adverse  to  the  appellant  has  made  default 

tiff  can  not  accept  the  money  adjudged  to  does  not  preclude  the  necessity  of  serving 

him  on  the  note,  and  then  appeal  from  the  such  party  with  notice  of  appeal:    Moody 

refusal   to  allow  attorneys'   fees:    Bush  v.  v.    Miller.    24    Or.    179,    33    Pac.    402.     The 

Mitchell.   28  Or.   92,   41   Pac.   115.     To  the  amendment  of  1901  requires  a  notice  to  be 

same  effect,  see  Farmers'  Bank  v.  Key,  83  served  on  the  adverse  parties  who  actually 

Or.  443,  54  Pac  206;  Van  Voorhles  v.  Tay-  appear.- 

lor,   24   Or.   247,   83  Pac.   380;    Sheppard  v.  In  a  suit  against  a  county  and  Its  treas- 

Yocum,  11  Or.  234.  3  Pac.  824;  Crawford  v.  urer  and  sheriff  to  restrain  the  levy  of  a 

Roberta.  8  Or.  326;  Moore  v.  Floyd,  4  Or.  tax,  the  county  is  an  adverse  party  on  an 

260;  Portland  Const. 'Co.  v.  O'Neil,  24  Or.  54,  appeal    by    the    other   defendants    from    a 

82  Pac  764.  decree  granting:  the  injunction:    Stuller  v. 

There  Is  a  seeming  exception  to  this,  as  Baker  County,  80  Or.  294,  47  Pac.  706. 

where  the  pleading  admits  a  specified  sum  A  trustee  who  has  mortgaged  the  prop- 

to  be   due  and   the   amount   £b   paid   into  erty  of  his  beneficiary,  and  has  defaulted  in 

court,    it   may   be   accepted   by   the   party  a  suit  for  foreclosure  brought  against  them 

entitled  thereto  without  waiving  the  right  Jointly,  is  not  a  necessary  adverse  party  on 

to  appeal:    Portland  Const.  Co.  v.  O'Neil,  appeal  by  the  beneficiary  from  the  decree 

24  Or.  54,  82  Pac  764.  of  foreclosure,  where  the  decree  was  ren- 

There  seems  a  difference,  however,  in  re-  dered    against    the    mortgagor    by    default 

gard  to  decrees.    See  Shook  v.  Colohan,  12  upon  publication  of  summons,   and  there - 

Or.  289,   6  Pac  608;  Inverarity  v.  Stowell,  fore  did  not  and  could  not  include  a  per- 

10  Or.  261.  sonal  Judgment  against  him:   Alliance  Trust 

ADVERSE  PARTY.— The  question  of  who  Co.  v.  O'Brien.  32  Or.  884.  60  Pac.  801. 

are  adverse  parties  must  be  determined  by  The  assignee  of  the  claim  of  an  adverse 

the  conditions  existing  when  the  appeal  Is  party  Is  not  thereby  made  an  adverse  party» 

tftken,   and  all  who  are  adverse   must  be  nor  is  a  receiver,  since  he  is  a  mere  officer 

served:    Moody  v.  Miller.  24  Or.  179,  33  Pac  of  the  court:    Medynski  v.  Theiss,  36  Or. 

402;  Osbom   v.  Logus,   28  Or.   804,  37  Pac  397.  69  Pac.   871. 

466.     See   United   States   Invest.    Corp.    v.  Tenants  in  common  against  whom  a  de- 
Portland  Hosp.  40  Or.  ,  64  Pac  644.  cree   is   entered  are   not  adverse   to  other 

An  adverse  party  within  the  meaning  of  tenants  in  common:    South  Port.  L.  Co.  v. 

this  section   is  a  party  whose  interest   in  Munger.  36  Or.   467,  64  Pac  816. 

relation  to  the  Judgment  or  decree  appealed  UNDERTAKING    ON    APPELAXi  —  TIME 

trtjim  is  in  confilct  with  the  modification  or  OF  FILING. — An  undertaking  must  be  filed 

reversal  sought  by  the  appeal;  thus,  a  de-  within  the  time  prescribed  or  the  appeal  is 

fendant  whose  mortgage  is  upheld  by  a  de-  not   perfected,    and   will    be   dismissed    on 

cree  in  a  suit  to  set  aside  several  mortgages  motion:    Canyon  Road  Co.  v.  Lawrence,  8 

is  a   necessary   party   to  an   appeal   by  a  Or.  619;  and  if  filed  after  that  time  it  will 

codefendant  whose  prior  mortgage  is  held  be  too  late:    Cross  v.  Chichester,  4  Or.    114; 

invalid:    Conrad  v.  Pacific  Pack.  Co.  34  Or.  Northern  Pac.  Term.  Co.  v.  Lowenberg,  11 

842.  67  Pac  1021.    To  same  effect,  see  The  Or.   287,  3  Pac.   683. 

Victorian.  24  Or.  127.  82  Pac  1040.  41  Am.  Where  appellants  have  acted  in  good  faith 

St  Rep.  838;   Ldlllenthal  v.  Caravita,  16  Or.  and   with  fair  diligence  in  their  effort  to 

341,  16  Pac  280;  Hamilton  v.  Blair.  28  Or.  complete  and  file  a  proper  undertaking  on 

64.  31  Pac  197.  appeal,  they  will  be  permitted  to  file  a  per- 

In    mechanics'    lien    cases    all    the    lien  fected  undertaKmg  out  of  time:    Notting- 

clalmants  are  adverse  to  each  other  within  ham  v.  McKendrick.  38  Or.  497,  67  Pac.  196; 

the  meaning  of  this  section;  but  the  con-  Matlock  v.  Wheeler,  29  Or.  64,  43  Pac.  867; 

tractor,    in   such   case,    is    not   an   adverse  Mendenhall  v.  Elwert.  36  Or.  376.  62  Pac.  22. 

party:     Osbom    v.    Logus.    28    Or.    306,    88  An  undertaking  may  be  filed  at  any  time 

Pac  190;  Cooper  Mfg.  Co.  v.  Delahunt.  36  after  service  of  the  notice,  although  on  the 

Or.  402,  61  Pac.  649.  same  day.    Where  the  undertaking  appears 

In  a  case  where  a  property  owner  appeals  to  have  been  filed   on   the  same   day   the 

from  a  decree  foreclosing  several  liens  of  notice   is  served,   the  law  will  presume   it 

equal  rank  the  lienors  are  not  adverse  par-  was  filed  afterwards:    Poppleton  v.  Nelson, 

ties,   as  between   themselves,   so  that   one  10  Or.  437. 

of  them  can  have  the  appeal  dismissed  be-  Where  an  undertaking  on  appeal  is  filed 

cause  the  appellant  failed  to  serve  notice  on  before  the  notice  of  appeal  is  served,  the 

another  of  such  lienors:    Watson  v.  Noon-  appeal  may   be  dismissed  on  motion;   but 

day  Min.  Co.  37  Or.  289,  66  Pac.  867.  when  it  appears  that  such  undertaking  was 

In  an  action  to  enforce  a  lien  against  a  so  filed  in  consequence  of  an  excusable  mis- 

vessel.  a  surety  on  the  bond  of  the  claimant  take,   a  cross  motion  for  leave  to  file  an 

Is  not  an  adverse  party,   where  Judgment  amended   undertaking  may   be  allowed   on 

has  been  rendered  against  the  claimant  and  proper  terms:   Hawthorne  v.  East  Portland, 

surety:    The  Victorian.  24  Or.  127,  32  Pac.  12  Or.  210,  6  Pac.  686. 

1040.  41  Am.  St.  Rep.  838.  If   a   sufficient   undertaking   Is   not   filed 

An  intervener  in  a  suit,  having  entered  within  the  time  allowed  by  statute,  the  ap- 

into  a  stipulation  which  precluded  him  from  pellant   must  apply   for  leave   of  court  to 

being  heard  until  the  practical  determina-  file  it,  if  he  wishes  to  perfect  his  appeal: 

tion  of  the  Issues  of  the  case  and  the  sale  Simison  v.  Simison,  9  Or.  335. 

of  the  mortgaged  property,   is  not  an  ad-  If  a  surety  on  an  undertaking  on  appeal 

verse  party:    Shirley  v.  Burch,  16  Or.  1,  18  refuses    to    Justify    within    the    time    pre- 

P&c.  361.  scribed.   Judgment  may  be  affirmed  under 

An  appeal  may  properly  be  taken  without  Rule  14  of  the  supreme  court:  United  States 

serving  notice  on  such  of  the   defendants    Trust  Co.  v.  Marquam,  41  Or.  ,  64  Pac 

as  did  not  appear  in  the  action:    United  643. 
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The  appellant  must  make  it  appear  to  the 
satisfaction  of  the  court  that  his  failure 
has  occurred  throuerh  unavoidable  accident 
or  excusable  mistake:  Pencinse  v.  Burton, 
9  Or.  178;  DeLashmutt  v.  Sellwood.  10  Or. 
61 ;  but  where  failure  arose  from  a  difference 
of  opinion  as  to  what  constitutes  the  per- 
formance of  the  statutory  requirements, 
such  rule  does  not  apply:  Mendenhall  v. 
Elwert,  36  Or.   380,   52   Pac.    22. 

Where  an  appellant  dies  after  exceptions 
are  taken  to  the  sureties  on  an  appeal  bond, 
but  before  their  Justification,  and  the  sure- 
ties Justify  after  notice  to  the  respondent, 
and  after  the  executor  has  been  substituted 
in  his  stead,  the  court  will  not  pass  on  the 
regrularity  of  the  proceed ingrs.  but  will  allow 
the  substituted  appellant  to  file  a  new  un- 
dertaking:   Skinner's  Will,   41  Or.  ,  62 

Pac.  623. 

Under  this  section  a  new  undertaking 
may  be  allowed  after  the  appellant  has  at- 
tempted to  Justify  under  the  original  bond: 
Skinner's  Will,  41  Or.  .  62  Pac.  523. 

Where  the  surety  in  an  undertaking  on 
appeal  was  the  stepson  of  appellant  and  had 
represented  him  at  the  trial  of  the  cause, 
and  it  sufHciently  appeared  upon  exceptions 
to  his  qualification  that  he  could  not  Jus- 
tify as  surety,  notwithstanding  which  ap- 
pellant took  no  steps  to  provide  another 
surety  for  four  months,  but  filed  transcript 
for  appeal,  appellant  was  not  entitled  to 
leave  to  perfect  his  appeal  by  filing  a  new 
undertaking,  since  no  excusable  mistake 
or  inadvertence  was  shown:  Newberg  Or- 
chard Assoc,  v.  Osborne,  89  Or.  370.  65 
Pac.  81. 

Where  a  challenge  to  the  sufRcIency  of 
an  undertaking  on  appeal  Is  sustained  by 
the  supreme  court,  it  will  allow  appellant 
to  file  a  new  undertaking,  without  any 
cross  motion  for  leave  to  do  so;  and  hence 
a  motion  for  leave  will  not  be  denied  be- 
cause it  was  filed  after  a  motion  to  dismiss 
for  insufficient  undertaking:  Elwert  v.  Nor- 
ton. 34  Or.  671.  51  Pac.  1097. 

The  court  below  has  no  power  to  shorten 
the  time  allowed  for  the  Justification  of 
sureties:  Chemin  v.  East  Portland,  19  Or. 
612,  24  Pac.  1038;  and  where  a  transcript 
is  filed  before  such  time  has  expired,  it 
may  be  stricken  from  the  docket:  Chemin 
v.  East  Portland.  19  Or.  512,  24  Pac.  1038; 
Nottingham  v.  McKendrick,  38  Or.  497,  57 
Pac.  195. 

The  five  days  allowed  to  except  to  the 
sureties  are  counted  by  excluding  the  first 
day  and  including  the  last:  Bush  v.  Geisey, 
16  Or.  268.   19  Pac.   122. 

Within  five  days  after  the  filing  of  the 
undertaking  is  the  "time  allowed"  to  ex- 
cept to  the  sufficiency  of  the  sureties  in  the 
undertaking,  and  it  Is  from  the  expiration 
of  that  time,  when  the  sureties  are  not 
called  upon  to  Justify,  that  the  appeal  shall 
be  deemed  perfected:  Callahan  v.  Portland 
&  Will.  Val.  R.  Co.  17  Or.  568.  21  Pac.  870. 

A  transcript  filed  in  the  supreme  court 
before  the  time  allowed  by  law  for  except- 


ing to  the  sufficiency  of  the  sureties  Is  filed 
prematurely,  and  such  appeal  is  not  per- 
fected by  afterwards  filing  a  new  under- 
taking in  the  court  below  without  leave, 
and  more  than  ten  days  after  the  service 
of  notice,  nor  by  having  the  surety  Justify 
on  notice  more  than  five  days  after  such 
exception:  Cook  v.  City  of  Albina.  20  Or. 
190. 

ABANDONMENT  OP  APPEAL.— Where, 
for  some  irregularity,  appellant  can  not  per- 
fect his  appeal,  he  may  abandon  the  appeal 
thus  attempted,  and  take  a  new  appeal  at 
any  time  before  the  time  for  so  doing  has 
expired.  Until  an  appeal  Is  perfected,  it 
may  be  abandoned  and  a  new  appeal  taken: 
Van  Auken  v.  Dammeler,  27  Or.  150,  40 
Pac.  89;  Holladay  v.  Elliott.   7  Or.   484. 

Under  supreme  court  Rule  14  (35  Or.  600. 
37  Pac.  V),  providing  that  if  the  appellant 
abandons  his  appeal,  the  opposite  party 
may,  by  presenting  certain  parts  of  the 
record  to  the  supreme  court,  have  the  Judg- 
ment affirmed  on  motion,  a  Judgment  from 
which  an  appeal  has  been  taken  may  be 
affirmed  for  abandonment,  on  motion,  where 
the  surety  on  the  undertaking  refused  to  Jus- 
tify within  the  required  time  and  no  tran- 
script has  been  filed  in  the  supreme  court: 
United  States  Trust  Co.  v.  Marquam,  41 
Or.  ,  64  Pac.  643. 

This  rule  of  the  supreme  court  is  the 
outcome  of  the  practice  first  sanctioned  in 
2  Or.  117,  but  the  filing  of  part  of  the  record 
as  herein  provided  for  does  not  give  the 
supreme  court  Jurisdiction  to  do  anything 
except  enter  an  order  of  affirmance:  Hen- 
rlchsen  v.  Smith.  29  Or.  476,  42  Pac  486. 

PREMATURE  APPEAL.— Failure  of  the 
trial  court  to  act  upon  a  motion  by  the 
appellee  to  strike  from  the  files  an  under- 
taking on  appeal,  is  not  available  to  him 
in  the  appellate  court,  on  a  claim  that  the 
appeal  was  prematurely  taken,  for  subd.  4 
of  this  section  does  not  confer  on  the  trial 
court  any  Jurisdiction  to  pass  on  the  suffi- 
ciency of  the  notice  of  appeal,  or  of  any 
other  Jurisdictional  proceeding  required  to 
perfect  the  appeal:  Elwert  v.  Norton,  84 
Or.  567.  51  Pac.  1097. 

TIME  OF  TAKING  AN  APPEAL.— 
Where  a  final  decree  Is  made,  and  long 
afterward  the  decree  is  corrected  by  a  nunc 
pro  tunc  entry,  it  seems  that  the  right  of 
appeal  of  any  party  affected  thereby  runs 
from  the  entry  of  the  nunc  pro  tunc  order: 
Lee  v.  Imbrle.  13  Or.  510,  11  Pac.  270. 

As  only  final  decrees  are  appealable,  if  an 
appeal  is  taken  from  the  final  decree  or 
Judgment,  it  brings  up  all  interlocutory 
orders  however  long  before  they  are  en- 
tered: Houston  V.  Timmerman.  17  Or.  503, 
21  Pac.  1037.  11  Am.  St.  Rep.  848. 

So,  after  the  ruling  on  a  demurrer,  if  the 
party  failed  to  plead  further  he  may  appeal 
therefrom  at  any  time  within  six  months 
from  the  date  thereof:  Hendy  Mach.  Works 
V.  Portland  Sav.  Bank,  24  Or.  60.  32  Pac. 
1036. 


S  650.    Undertaking  on  Appeal  —  Stay  of  Proceedings. 

The  undertaking  of  the  appellant  shall  be  given  with  one  or  more 
sureties,  to  the  effect  that  the  appellant  will  pay  all  damages,  costs,  and  dis- 
bursements which  may  be  awarded  against  him  on  the  appeal ;  but  such  under- 
taking does  not  stay  the  proceedings,  unless  the  undertaking  further  provides 
to  the  effect  following : — 

1.  If  the  judgment  or  decree  appealed  from  be  for  the  recovery  of  money, 
or  of  personal  property,  or  the  value  thereof,  that  if  the  same  or  any  part 
thereof  be  affirmed,  the  appellant  will  satisfy  it  so  far  as  affirmed; 
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2.  If  the  judgment  or  decree  appealed  from  be  for  the  recovery  of  the 
po68es8ion  of  real  property,  for  a  partition  thereof,  or  the  foreclosure  of  a 
lien  thereon,  that  during  the  possession  of  such  property  by  the  appellant 
he  will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and  that  if 
such  judgment  or  decree  or  any  part  thereof  be  aflBrmed,  the  appellant  will 
pay  the  value  of  the  use  and  occupation  of  such  property,  so  far  as  aflBrmed, 
from  the  time  of  the  appeal  until  the  delivery  of  the  possession  thereof,  not 
exceeding  a  sum  therein  specified,  to  be  ascertained  and  fixed  by  the  court  or 
judge  thereof; 

3.  If  the  decree  appealed  from  require  the  transfer  or  delivery  of  any 
personal  property,  unless  the  things  required  to  be  transferred  or  delivered  be 
brought  into  court,  or  placed  in  the  custody  of  such  oflBcer  or  receiver  as  the 
court  may  appoint,  that  the  appellant  will  obey  the  decree  of  the  appellate 
court.  The  amount  of  such  undertaking  shall  be  specified  therein,  and  be 
fixed  by  the  court  or  judge  thereof; 

4.  When  the  decree  appealed  from  is  for  the  foreclosure  of  a  lien,  and 
also  against  the  person  for  the  amount  of  the  debt  secured  thereby,  the  imder- 
taking  shall  also  be  to  the  effect  that  the  appellant  will  pay  any  portion  of 
such  decree  remaining  unsatisfied  after  the  sale  of  the  property  upon  which 
the  lien  is  foreclosed. 

When  the  decree  appealed  from  requires  the  execution  of  a  conveyance  or 
other  instrument,  execution  of  the  decree  is  not  stayed  by  the  appeal,  unless 
the  instrument  is  executed  and  deposited  with  the  clerk  within  the  time 
allowed  to  file  the  undertaking,  to  abide  the  decree  of  the  appellate  court. 
[L.  1862 ;  D.  Cd.  §  528 ;  H.  C.  §  538.] 

See  preceding:  section,  and  two  sections  chaser;   but  the  obligation  of  the  sureties 

next  following.  upon  the  undertaking  includes  no  agreement 

JUSTIFICATION   OP   SURETIES   is   the  of  this  character,  which  renders  them  Ua- 

same  as  in  arrest  and  ball.     See  preceding  ble:    Bank  of  British  Columbia  v.  Harlow, 

iectlon,  and  see  Justification  of  ball,  ante,  9  Or.  338.    An  appeal  from  an  order  In  sup- 

1271.  plemental   procedlngs    requiring   the   Judg- 

A  surety  company  is  a  sufficient  surety  on  ment  debtor  to  satisfy  the  Judgment  will 

undertakings    on    appeal    In    spite    of    the  not  be  deemed  a  stay  of  such  proceedings 

amendments  of  1899  and  1901,  which,  as  far  In   the  absence  of  an  undertaking  by  the 

as  regards  the  qualifications  of  sureties,  are  Judgment  debtor  for  the  satisfaction  of  so 

simply  re-enactments  of  the  former  law  in  much  of  the  order  as  might  be  affirmed, 

that  regard:    Small  v.  Lutz,  42  Or.  ,  67  since  the  order  Is  so  closely  connected  with 

Pac.  421.  the  Judgment  as  to  be  a  part  thereof,  and 

Affidavits  of  sureties  In  an  undertaking  fall  within  this  section:     State  ex  rel.   v. 

on  appeal  as  to  their  qualifications  must  be    Downing,  40  Or.  ,  66  Pac.  918. 

filed  with  the  undertaking:  Holcomb  v.  Teal.  The  undertaking  should  not  be  limited  In 

4  Or.  S62;  Alberson  v.  Marshall,  6  Or.  412;  amount:    State  v.  McKinmore,  8  Or.  207. 

State  V.  McKinmore,  8  Or.  207.  Under  a  bond  to  pay  all  costs  and  dis- 

UNDERTAKIN6,  GENERALLY. — Subd.  2  bursements  to  be  awarded  against  them  on 

of  this  section  specifies  the  cases  in  which  appeal,  given  to  perfect  an  appeal  from  an 

the  appellant  may  have  the  right  of  posses-  Inferior  court  to  the  circuit  court,  the  sure- 

slon,  and  an  undertaking  upon  an  appeal  ties  are  not  liable  for  any  expenses  incurred 

from  an  order  confirming  the  sale  of  real  by  a  further  appeal  to  the  supreme  court: 

property  does  not  have  the  effect  to  defeat  In  re  John's  Will,  30  Or.  632,  47  Pac.  341, 

or  suspend  the  right  of  a  purchaser  at  a  36  L.  R.  A.  242. 

judicial  sale  to  the  possession  of  the  prop-  Subdivision  2  of  this  section  does  not  con- 

erty.  or  to  continue  the  use  and  occupation  template  that  the  trial  Judge  shall  fix  in  ad- 

of  the  property  in  the  appellant  by  provld-  vance  the  value  of  the  use  of  the  premises, 

ing.  In  addition  to  the  payment  of  all  costs,  and  a  surety   on  such   bond   is   not  liable 

damages,  and  disbursements,  for  the  pay-  absolutely   for   the   amount   named    in   the 

ment  of  such  use   and   occupation   not   to  bond,  but  Is  liable  only  for  the  reasonable 

exceed  a  certain  sum,  not  ascertained  and  value  of  such  occupation,  not  exceeding  the 

fixed  by  the  court,   but  by   the  appellant,  amount  fixed  by  the  trial  Judge,  to  be  ascer- 

The  right  to  the  possession  of  the  property  tained  In  an  action  at  law:    German  Loan 

being  in  the  purchaser,  the  appellant  could  Soc.  v.  Kern,  38  Or.  243,  63  Pac.  106z. 

only  continue   in   the  use  and   occupation  On   affirmance    of   a   Judgment   where   a 

of  it  by   some   agreement   with    the   pur-  bond  for  stay  of  execution  was  given,  the 
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sureties  thereon  are  Jointly  and  severally  respective   undertakings   as   among  tbem- 

llable,  regardless  of  the  form  of  the  bond.  selveBT   Watson  v.  Noonday  Mln.  Co.  17  Or. 

and  ludgmi^nt  will  go  against  the  personal  iVO.  68  Pac.  36. 

representatives  of  a  deceased  party  Just  as  The  supreme  court  will  not  grant  a  mo- 
lt would  have  gone  against  him  had  he  tlon  ol  a.  surety  to  require  the  appellant  to 
lived:  Portland  Trust  Co.  v.  Havely,  3fi  Or.  file  a  new  undertaking  and  relieve  him  Irom 
2*2.  Gl  Pac.  346.  further  llabillly  because  of  false  and  traud- 
When  a  bond  has  been  filed  and  become  ulent  rep resenlst ions  Inducing  him  to  sign 
a  part  of  the  appeal  record,  and  because  the  undertaking,  where  the  surety  falls  to 
of  its  insumclency  to  stay  proceedings  an-  make  out  his  case  by  the  preponderance  ol 
other  bond  Is  (lied,  the  court  will  not  per-  the  evidence,  even  If  auch  a  proceeding 
mit  the  withdrawal  of  the  first  tHind,  aa  the  could  l>e  sustained;  Edgar  v.  QoldeD.  36  Or. 
court  has  no  right  to  determine  upon  auch  448.  48  Pac.  1118. 
a  motion  the  rights  of  the  auretlea  on  their 

I  6n.    Periihable  Property  May  b«  Sold  —  What  Proviuons  ol  Preceding  Scc- 

tiwi  H«7  be   Ditpented  With  —  Undertaking  for  Appeal  Only  Stay* 

Proceeding,  When. 

When  the  proceedings  are  stayed,  if  perishable  property  has  been  seized 

to  satisfy  or  secure  the  judgment  or  decree,  or  has  been  directed  to  be  sold 

thereby,  the  court  or  judge  thereof  may  order  the  property  to  be  sold  as  if  the 

proceedings  were  not  stayed,  and  the  proceeds  thereof  to  be  deposited  or 

invested  to  abide  the  decision  of  the  appellate  court.     The  court  or  judge 

thereof,  in  its  discretion,  may  dispense  with  or  limit  the  further  undertaking 

required  by  subdivisions  1,  3,  3,  and  4  of  section  550,  when  the  appellant  is  an 

executor,  administrator,  trustee,  or  other  person  acting  in  another's  right 

In  caeea  not  provided  for  in  such  subdivisions,  when  an  appeal  is  perfected, 

with  an  undertaking  for  the  appeal  only,  proceedings  shall  he  stayed  as  if  the 

further  undertaking  thereof  had  been  given.     [L.  1862 ;  D.  Cd.  §  529 ;  H.  C. 

g  539.] 

See  note  to  |  G26.  as  to  the  etiect  of  an  appeal  in  suspending  the  operation  of  a  Judg- 

f  Sfil    Judgment  or  Decree  Enforced  Notwithitanding  Stay,  When. 

If  the*  judgment  or  decree  has  been  given  in  an  action  or  suit  upon  a 
contract,  notwithstanding  an  appeal  and  undertaking  for  the  stay  of  proceed- 
ings, the  respondent  may  proceed  to  enforce  such  judgment  or  decree,  if 
within  ten  days  from  the  time  the  appeal  is  perfected  he  filed  with  the  clerk 
an  undertaking,  with  one  or  more  sureties,  to  the  effect  that  if  the  judgment 
or  decree  be  reversed  or  modified  the  respondent  will  make  such  restitution  as 
the  appellate  court  may  direct.  Such  undertaking  may  be  excepted  to  by  the 
appellant  in  like  manner  and  with  like  effect  as  the  undertaking  of  an  appel- 
lant, and  the  suretiea  therein  shall  have  the  same  qualifications.  [L.  1862; 
D.  Cd.  §530;H.  C.  §450.] 

COUNTER  UKDERTAKINO,— The  Under-  forced  and   the  judgment   la  afflmrt,  lb« 

taking  here  provided  for  does  not  have  the  respondent  would  l>e  entitled  only  to  nata 

elTect  to  dlsoharg*  the  sureties  on  the  ap-  of  the  appeal:    Ah  L«p  v.  Gong  Chov.  11  Or. 

petlanCa   undertaking   for   an   appeal.      The  430.  9  Pac.  483. 

consideration  for  this  undertaking  la  the  The  appellate  court  has  Jurisdiction.  H  It 
privilege  obtained  of  enforcing  the  Judgment  reverses  or  modifies  the  Judgment  appaUe* 
or  decree,  and  the  clerk  should  certify  as  from,  to  enter  Judgment  aminiit  the  surt- 
to  both  undertakings  when  two  are  given,  ties  on  the  restitution  bond.  This  poww 
If  the  case  Is  affirmed,  the  respondent  is  Is  not  expressly  granted,  but  Is  (airly  Un- 
entitled to  Judgment  against  the  sureties  on  piled  from  the  general  policy  of  our  !•■ 
appeal;  If  reversed  and  It  has  been  enforced,  relating  to  appeals:  Holbrook  v.  Inveitment 
the  appellant  Is  entitled  to  Judgment  of  Co.  32  Or.  104.  61  Pac.  4B. 
restitution  against  the  sureties  in  the  coun-  Where,  before  the  enforcement  of  U» 
ter  undertaking;    while   If   It   has   been   en-  Judgment  under  a  restitution  bond,  tht  Ut- 
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cutlon  is  recalled  by  the  court  when  only  ant  grave  a  hond  to  satisfy  the  order  ap- 

part  of  the  judgment  is  collected,  there  Is  pealed  from  so  far  as  affirmed.     About  the 

sufficient  consideration  to  support  the  con-  same  time  a  stipulation  was  filed  providingr 

tract,  and  the  sureties  are  liable  thereon;  that,   in  consideration  that  plaintiff  would 

thus,  where  an  undertaklngr  for  a  restitution  not  file  any  counter  bond  as  provided  by 

is  given,  and  such  undertaklngr.  with  know-  this  section,   in  order  that  she  might  en- 

ledfire  of  the  sureties,  is  signed  by  only  one  force  the  decree   for  alimony  pending  the 

of  a  firm  in  whose  favor  the  judgment  has  appeal,    the    defendant    would    pay    her   a 

been  rendered,  and  the  officer  collected  only  certain   sum   per   month   until   the   appeal 

the  part  due  the  partner  who  signed,  and  was  determined,  to  be  applied  pro  tanto  in 

there  Is  no  showing  that  he  was  not  the  payment  of  any  alimony  to  which  plaintiff 

proper  person  to  receive  what  was  collected,  should  be  entitled  on  the  final  determination 

the  sureties  can  not  escape  liability  on  thetr  of  the  suit.     Held,  that  the  stipulation  did 

restitution  bond  on  a  plea  that  the  money  not  enlarge  the  scope  of  the  appeal  bond  so 

collected  was   not  paid  to  the   firm:    Hoi-  as  to  render  the  sureties  liable  for  any  ali- 

brook  V.  Investment  Co.  32  Or.  104,  61  Pac.  mony     which    accrued    against    defendant 

45.  after  the  appeal  was  perfected:    Henderson 

On  appeal  from  an  order  dismissing  with  v.   Henderson,   37   Or.   153,   61   Pac.   136,   48 

costs  a  motion  for  a  modification  of  a  decree  L.  R.  A.  766. 
granting  a  divorce  and  alimony,  the  defend - 

$  553.    Transcript,  Filing  Of. 

"Tpon  the  appeal  being  perfected,  the  appellant  shall,  within  thirty  days 
thereafter,  file  with  the  clerk  of  the  appellate  court  a  transcript  or  such  an 
abstract  as  the  rules  of  the  appellate  court  may  require,  of  so  much  of  the 
record  as  may  be  necessary  to  intelligibly  present  the  questions  to  be  decided 
by  the  appellate  tribunal,  together  with  a  copy  of  the  judgment  or  decree 
appealed  from,  the  notice  of  appeal  and  proof  of  service  thereof,  and  of  the 
undertaking  on  appeal ;  and  thereafter  the  appellate  court  shall  have  jurisdic- 
tion of  the  cause,  but  not  otherwise : — 

1.  If  the  appeal  is  from  a  decree  and  the  cause  is  to  be  tried  anew  on  the 
testimony,  the  clerk  shall  attach  together  the  testimony,  depositions,  and  other 
papers  on  file  in  his  office  containing  the  evidence  heard  or  offered  on  trial  in 
the  court  below,  and  deliver  the  same  to  the  appellant,  taking  therefor  his 
receipt  in  duplicate,  one  of  which  receipts  he  shall  file  in  his  office,  and  the 
other  deliver  to  the  respondent  when  so  requested.  Such  evidence  shall  be 
deemed  a  part  of  the  transcript  or  abstract,  and  shall  be  filed  therewith ; 

2.  If  the  transcript  or  abstract  is  not  filed  with  the  clerk  of  the  appellate 
court  within  the  time  provided,  the  appeal  shall  be  deemed  abandoned,  and  the 
effect  thereof  terminated,  but  the  trial  court  or  the  judge  thereof,  or  the 
supreme  court  or  a  justice  thereof,  may,  upon  such  terms  as  may  be  just,  by 
order  enlarge  the  time  for  filing  the  same;  but  such  order  shall  be  made 
within  the  time  allowed  to  file  the  transcript,  and  shall  not  extend  it  beyond 
the  term  of  the  appellate  court  next  following  the  appeal ; 

3.  If  the  appeal  be  abandoned  as  provided  in  subdivision  2  of  this  sec- 
tion, thereupon  the  judgment  or  decree,  so  far  as  it  is  for  the  recovery  of 
money,  may,  by  the  appellate  court,  be  enforced  against  the  sureties  in  the 
undertaking  for  a  stay  of  proceedings,  as  if  they  were  parties  to  such  judgment 
or  decree.  [L.  1862,  p.  136;  L.  1864;  D.  Cd.  §531;  L.  1866,  p.  13,  §4; 
L  1870,  p.  33,  §  7;  L.  1889,  p.  140,  §  2;  H.  C.  §  541;  L.  1899,  p.  229.] 

APPRA.L,    WHEN    PERFECTED:    See  appeals  taken  and  perfected  before  it  went 

1 549.  and  note.  into  effect:    Catterlin  v.  Bush,  39  Or.   496, 

The  filing  of  the  transcript  in  a  circuit  69  Pac.  706. 

court  from  the  justice  court  is  the  perfect-  Where  appellant  without  excuse  fails  to 

ixkg  of  the  appeal:    Hughes  v.  Clemens,  28  serve  a  brief  within  thirty  days  after  his 

Or.  444.  42  Pac.  617.  appeal  is  perfected,  and  to  flie  same  in  the 

The  amendment  of  this  section  of  1899  is  appellate  court  ten  days  before  the  flrst  of 

not  retroactive,  and  hence  does  not  apply  to  the  term,   as   required   by   Rule   32   of  the 
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e  13,  SB  C 


'For  rellel  from  failure  to  comply  with  the 

. .isldered  an   rulea  of  court  In  the  time  allowed,  see  Not- 

;  of  this  aactlon:    tlngham  v.  McKendrick,  IS  Or.  198.  ET  Fax^ 


Where  an  appeal  was  taken  In  the  manner  EXTENSION   OF  T  t  U  B.  —  The   circuit 

and   time  prescribed  by  law,   and  abstrscta  court    or    judge    thereof,    or    the    supreme 

and   briefs   were   filed   aa   required   by   the  court,  may,  upon  notice  to  the  respondent 

rules  of  court,  the  appeal  will  not  be  dla-  and  upon  such  terms  aa  may  be  Just,  by 

missed  or  Judgrnent  affirmed  on  a  motion  order,    enlortre    the    time    for    nilng   traa- 

lo  Btrike   the  transcript  because  of  detects  scripts;    but  such  order  can   only   be  mad« 

m  the  bill  of  exceptions,  since  the  Jurlsdic-  within   the   time   allowed   to   tile    the   tran- 

tlon  of  the  court  and  the  sufflclency  of  the  script,  and  can  not  extend  the  time  beyonfl 

complaint  could  be  raised  without  a  bill  of  the  term  of  the  appellate  court  next  follow- 

excepllons.    and    a   defective   bill   misht   be  Ins  the  appeal;    Kelley  v.  Pike,   IT  Or.  HO. 

amended:    Nosier  v.  Cooa  Bay  Nav,  Co.  10  20  Pac.  61K. 

Or.  ' ,  ti  Pac.  SK.  It  must  be  upon  notice  to  the  respondent: 

As  to  the  contents  of  the  transcript,  see  when  taken  ex  parte  It  will  be  disregarded 

Rule  1.  SB  Or.  5ST.  when  the  attention  of  the  court  la  called 

JUDGMENT     ROLL.     WHAT     CON8TI-  to  It;    Bush  v.   Oelsey,   18  Or.   It7,   IS  Pac 

TUTBB:    See  i  208.  and  note.  122;  Whalley  v.  Qould.  27  Or.  74.  40  Pac  1; 

BILL   OP    EXCEPTIONS,    WHAT    CON-  Shepperd  v.  Latourell,  27  Or,  1S7:  Kelley  v, 

STITUTES:    See  t  it9.  and  note.  Pike.    17   Or.    330,    20  Pac.   ME;    McCarty  v. 

Papers   not  a  part   of  the   Judgment  roll  Wlntler.  27  Or.   331.   21   Pac,    19G;   Nestticca 

are  not  a  part  of 'the  transcript:    Farrell  v.  Wagon  Road  Co.  v.  L«ndlngham.  21  Or.  4I>. 

Oregon   Gold    Co.    31    Or.    1V3.    19    Pac.    B7«;  13  Pac.  983. 

Mitchell  V.  Powers,  IS  Or.  431.  19  Pac.  811.  If  the  appellant  has  lost  his  right  by  Call- 

The  undertaking  Itself  need  not  be  set  out  ure  to  flte  a  transcript  he  can  not  thereafter 

In  the  transcript,  but  the  certlflcate  of  the  take    a    second    appeal:      Nestucca    Wagon 

clerk  of  the  contents   thereof  Is  ■ufflclant:  Road    Co.    v.    lAndlngham,    21    Or.    139,    M 

'  Bliyeu   V.   Smith.   18  Or.   338.   22   Pac.    1073.  Pac.    983. 

This  section,  as  amended  in  1899,  seems  to  The    tiling    of   the   transcript    is   Jurlsdlc- 

require  a  copy  of  the  undertaking  in  addl-  tlonal,   and  can  not  t>e  done  away  with  or 

tlon  to  the  certlflcate  of  the  undertaking  In  changed  by  stipulation  of  the  parties:    Con- 

the  transcript,  as  required  by   the  rules  of  nor  v.  Clark.  30  Or.  982.  IS  Pac.  281. 

court.  Where  the  parties  stipulate  that  a  printed 

When  both  an  appeal  bond  and  a  restitu-  abstract  shall  be  nied  In  lieu  of  the  usual 

tlon  bond  are  given,  the  clerk  should  certify  transcrlpl,  one  of  them  can  not  afterwards 

to  both:    Ah  Lep  v.  Gong  Choy,  18  Or.  432.  object   that   the   court  has   no  Jurlsdictloa: 

9  Pac.  4SS.  Fratt  v,  Wilson,  30  Or.  542.  17  Pac.  708. 

The    referee's    report    Is    no   part    of   the  The  fact  that  the  certlflcate  of  the  clerk 

transcript    unless    included    In    the    bill    of  was  irregular  so  that  It  had  to  be  amended, 

exceptions:    Trummer  v.  Konrad,  32  Or.  86.  which  was  not  done  until  after  the  ezplra- 

tl   Pac.   411;   Van   Bibber   V.   Fields,    28  Or.  tlon  of  the  time  allowed  to  flle  such  tran- 

827,  38   Pac.   628;  Osborn  v.    Graves.   11  Or,  script,  does  not  make  the  appellant  respon- 

828.  8  Pac.  227.  slble  for  such  delay,   or  affect  the  appeal: 
A   mere    reference    in    the    flndlng   of    the  SUte  ex  rel.  V.  Bsles.  31  Or.  210.  BE  Pac.  2S. 

court  to  a  document  as  "plaintiff's  exhibit  TRANSCRIPT   PREMATURELY  FILED. 

A"  does  not  make  II  a  part  of  the  record.  —A  transcript  flled  before  the  time  allowed 

where  it   is  not  embodl^   In  the  pleadings  for  excepting  to  the  sutDclency  of  the  sure- 

or    copied    Into    or    attached    thereto,    and  ties  on  the  bond.  Is  filed  prematurely:  Cook 

properly    Identltled   as   part   of    the    tlnding.  v.  Alblna,  20  Or.  190.     The  proper  practice 

but   la    merely   attached    to    the   transcript;  Is  to  move  to  strike  the  transcript  from  th« 

Tatum  V.  Massle,  29  Or.  114,  14  Fac.  494,  flies   rather   than   ask   for   dismissal:     Not- 

TIMB  OF^  FILING  TRANSCRIPT.— The  tlngham  v.  McKendrick.  38  Or.  436,  67  Pre- 
script." as  used  In  subd,  2  of  this  section,  A  TERM  OF  THE  SUPREME  COURT 
means  the  original  thirty  days  allowed  by  appointed  by  an  order  of  the  court,  entered 
the  statute  and  any  extension  thereof  that  in  the  Journal  thereof.  In  term  time.  Is  * 
may  have  been  granted,  but  each  extension  regular  term  within  the  meaning  of  this 
must  be  secured  before  the  previous  one  has  statute:  Moore  v.  Packwood.  G  Or.  328. 
expired:  Tallmadge  v.  Hooper.  37  Or.  BOB,  MOTION  TO  AFFIRM  AFTEIR  ABAN- 
«  Pac.  349.  DONEaj  APPEAL  will  only  be  allowed  on 

It  the   transcript   is   not   flled   within  the  notice   to   the    opposite   party:     MeCarty   v, 

time  allowed,  the  court  has  no  authority  to  Wlntler,  IT  Or.  S81,  21  Pac.  19B. 

1  9M.    OtnlBuons  in  Transcript. 

When  it  appears  by  affidavit  to  the  satiBfaction  of  the  court  that  the  tran- 
script is  incomplete  in  any  particular  substantially  affecting  the  merits  of 

the  judgment  or  decree  appealed  from,  on  motion  of  the  respondent  the  court 
shall  make  a  rule  upon  the  clerk  of  the  court  below,  requiring  him  to  certify 
as  to  such  alleged  omission,  and  if  true,  to  transmit  to  the  appellate  court  a 
certified  copy  of  the  pleading,  entry,  order,  or  other  paper  omitted  in  the  tran- 
script; or,  in  such  case,  the  respondent  may  move  todiemiBetheappeal,andthe 


Cbap.  v.]  Op  Appeals.  303 

oourt  shall  allow  such  motion  unless,  on  the  cross  motion  of  the  appellant,  it 
makes  a  rule  upon  the  clerk  concerning  such  omission,  as  provided  in  this  sec- 
tion,  upon  such  terms  as  may  be  just.  At  any  time  before  the  hearing  or 
trial,  the  court,  on  motion  of  the  appellant,  may  dismiss  the  appeal;  and 
thereupon  the  court  shall  affirm  the  judgment  or  decree  appealed  from,  as  a 
matter  of  course.     [L.  1862 ;  D.  Cd.  §  532 ;  H.  C.  §  542.] 

LOST  PAPERS:    See  624,  ante,  and  note.  A  motion  to  dismiss  an  appeal  because 

02dISSI0NS    IN    TRANSCRIPT.— Where  the  bill  of  exceptions  was  not  filed  within 

the  bill  of  exceptions  as  filed  In  the  supreme  the  time  prescribed  will  be  denied,  and  a 

court  is  incomplete  or  Incorrect,  the  proper  cross    motion    for    leave    to    complete    the 

practice  is  to  secure  a  proper  amendment  transcript  will  be  granted,   where  the  bill 

by  the  trial  court  and  then  file  it  as  a  part  was  submitted  to  the  trial  Judge  within  the 

of  the  record  on  appeal.    This  is  preferable  time  allowed  by  the  court,  and  before  the 

to  remittincT  the  transcript  for  correction:  expliatlon  of  the  time  in  which  to  file  a 

Bloch  V.  Sammons,  37  Or.  600,  66  Pac.  438;  transcript  on  appeal,   but  was   not  settled 

State  ex  rel.  v.  Estes,  34  Or.  196,  62  Pac.  671.  and  sigrned  until  after  such  time  had  ex- 

Where  an  appellant  presented  his  bill  of  pired,  and  the  transcript  had  been  filed  in 
exceptions  to  the  trial  court,  but  it  was  not  the  appellate  court:  Washbume  v.  Inter- 
signed  and  settled  until  after  the  time  lim-  state  Invest.  Co.  26  Or.  440,  36  Pac.  633. 
it€d  to  file  objections  thereto,  and  was  then  Unless  the  ruling  is  made  at  the  request 
filed  by  order  of  said  court  nunc  pro  tunc  of  the  appellant,  as  required  by  this  section, 
as  of  the  date  limited  for  objections,  the  it  is  not  error  to  refuse  a  motion  to  dismiss 
appellant  not  being  at  fault  is  entitled  to  an  appeal  from  the  county  court  to  the  clr- 
have  the  appeal  certified  to  the  appellate  cult  court  because  the  transcript  does  not 
court,  although  the  transcript  had  previ-  includes  a  copy  of  the  notice  of  appeal,  and 
ously  been  filed:  Garbade  v.  Larch  Mountain  to  give  the  appellant  leave  to  supply  such 
Invest.  Co.  36  Or.  368,  69  Pac.  711.  defect:    Thibault  v.  Lennon,  39  Or.  280,  64 

A  motion  under  this  section  for  an  order  Pac.  460. 

directing  the  clerk  of  the  trial  court  to  sup-  A  motion  to  dismiss  an  appeal  because 

ply    missing    papers    from    the    transcript,  the  transcript  does  not  contain  a  certified 

made  after  a  motion  to  affirm  because  of  copy  of  the  judgment  will  not  be  sustained 

the  absence  of  the  very  papers  to  be  sup-  where   the   clerk   inadvertently   inserted    in 

plied,   is  not  a  paper  in  resistance  to  the  the  transcript  a  copy  of  the  judgment  lien 

flrst  motion  under  Rule  19  of  the  supreme  docket  instead  of  the  judgment:    Byers  v. 

court  rules,  and  need  not  be  served  five  days    Ferguson,  41  Or.  ,  66  Pac.  1067. 

before  hearing:   Garbade  v.  Larch  Mountain 
Invest.  Co.  supra. 

§  555.    How  Judgment  or  Decree  Reviewed. 

Upon  an  appeal  from  a  judgment,  the  same  shall  only  be  reviewed  as  to 
questions  of  law  appearing  upon  the  transcript,  and  shall  only  be  reversed 
or  modified  for  errors  substantially  affecting  the  rights  of  the  appellant ;  but 
upon  an  appeal  from  the  judgment  of  a  county  court  or  justice's  court,  the 
action  shall  be  tried  anew,  upon  substantially  the  issues  tried  in  the  court 
below ;  and  upon  an  appeal  from  a  decree  given  in  any  court  the  suit  shall  be 
tried  upon  the  transcript  and  evidence  accompanying  it.  [L.  1862,  p.  137 ; 
K  1864;  D.  Cd.  §  533;  L.  1866,  p.  15,  §  5;  L.  1870,  p.  34,  §  8;  D.  &  L.  C. 
§  533;  L.  1889,  p.  141,  §  4;  H.  C.  §  543.] 

HOW    JUDGMENT    OR    DECREE    RE-  To  secure  consideration  by  the  supreme 

VIEWED. — On  appeal  it  will  be  conclusively  court    of   an   alleged    error,    the   action    or 

presumed     that     the     transcript     correctly  emission   complained   of  must  be  asslsrned 

states    what    actually    occurred:      Lew    v.  as  error:    Emison  v.  Owyhee  Ditch  Co.  37 

I^ucas,  37  Or.  208,  61  Pac.  344;  State  v.  Mc-  Or.  682,   62  Pac.  13. 

Caflfrey.  26  Or.  570,  38  Pac.  932.  Where  there  is  no  bill  of  exceptionft  or 

The  error  must  be  apparent  on  the  face  testimony  in  the  record,  the  court  will  con- 

of  the  record  or  must  be  made  to  appear  sider  only  whether  under  the  flndingrs  ap- 

l>y  bill  of  exceptions  to  secure  consideration  pellant  is  entitled  to  the  relief  asked  for: 

on  appeal:   O'Connor  v.  Van  Hoy,  29  Or.  605,  Burgtorf  v.  Bentley,  27  Or.  268,  41  Pac.  163; 

45    Pac.    762;    Long  Creek   Build.    Assn.    v.  and  errors  not  apparent  on  the  record  can 

State  Ins.  Co.  29  Or.  576,  46  Pac.  366.  not  be  reviewed:   Clark  v.  Wick,  25  Or.  449, 

Matters   that  are   not  by  reasonable   in-  36  Pac.  166;  Noland  v.  Bull.  24  Or.  481,  33 

tendment  and  construction  within  the  scope  Pac.  983;  Boyd  v.  Portland  Elec.  Co.  37  Or. 

of   the  plead insT  can  not  be  considered  on  570.  62  Pac.  378;  Umatilla  Irrlg.  Co.  v.  Barn- 

appeal:    Shannon  v.  Portland,  38  Or.  394,  62  hart,  22  Or.  390,  30  Pac.  37;  Hicklin  v.  Mc- 

Pac.  50.  Clear,  18  Or.  126,  22  Pac.  1057. 

As  to  the  matters  which  must  appear  in  Where,  however,  the  error  did  not  preju- 

the  bill  of  exceptions  and  the  proper  method  dice   the  risrhts  of  the  appellant,   the  case 

of  hT\ng\ng  a  matter  on  to  the  record  to  be  will  not  be  reversed.     The  followlngr  have 

reviewed,   see   note   on   bill   of   exceptions,  been  held  harmless  error:    Where  the  trial 

§  169.  court  erred   in  the  admission  of  evidence. 
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sod  the  appellate  oourt  can  clearly  see 


EVIDENCE  OL'THIDE  OF  THE 


1031.     The  Improper  submlaalon  V , 

ol  the  conatructlon  of  a  cantract  where   It  below:    Merrlara  v.    .lumij  min.  --u.  «i   ^j,. 

construed  It  correctly:    Chrlstennon  v.  Ncl-  329.  68  Pae.  37. 

son.  18  Or.   173,  £3  Pac.   B4g.     Where  there  QUESTIONS  PRESENTF-D  IN  THE  STJ- 

la  uncontradicted  parol  evidence  In  an  ac-  PREME  COURT  FOR  THE   FIRST  TIME. 

tlon  against  an  attorney  tor  negligence    In  — The  supreme  court  has  Jurisdiction  only 

examtninB    a    title,    tending    to    ahow    that  to  revise  the  Judgments,  decrees  or  rulings 

platntlR  authorized  her  husband  to  employ  of  the  lower  court  and  will  not  consider,  as 

defendant    to    make    the    examination,    the  a    rule,    questions    presented    for    the    first 

admission  of  the  record  of  a  power  of  attor-  time  on  appeal.      Thus,   the   supreme  court 

ne3   from  the  plaintiff  to  her  husband:    Cur-  will  not  consider  objections   lo  the  admls- 

rey  v.  Butcher.  3T  Or.  387.  fil  Pac.  631.    The  slon  of  testimony,  when  urged  for  the  firsi 

comoelencv   of   the   witness   Is   established.  387,  SI  Pac.  ESl';  Jennings  v.  Gamer.  SO  Or 

abllshed:  Farm-  3<7,  *7  Pac.  177;  Hawley  v.  Dawson.  16  Or. 

.   38  Or,   294,    6G  317.    18    Pac.    &92.      See   also.    Art.    VII,    16, 

..-.     — __  — Jtructlon  outside  State  Conslllutlon.  and  note. 

>    Issues   made   by   the   pleadings,   and  The  following  objections  can  not  be  urged 

■II   lavor  of  the  party   complaining:     Moor-  on  appeal  for  the  first  time:     An  objection 

house   V.    Donaca,    H    Or.   430,    IS   Pac.    112.  to  the  sufficiency  of  a  proof  of  service  of 

An    erroneous    Instruction    which    did     not  notice   of  appeal:     Lancaster   v.    McDonald. 

prejudice:  Brlsco  v.  Jones.  10  Or,  83;  Howell  M   Or.   287.   12  Pac.  374.     An  objection  that 

..    ._.. no  r^-   r-.    ...  ■>.-    .rn.  .^ .     .w. ._._.   j_  ._  - -- jq,,  by  &  surcty  o- 


ThB  error 


compel  contribution 


orreren   In  support  of  an  allegation  In   the  the  plaintiff  has  paid  the  Judgment  recov- 

complalnt.   which   Is  not  denied  In  the  an-  ered  against  him:    Thompson  v,  Dekum,  32 

Bwer:    Koshland  v.  Hartford  Ins.  Co.  11  Or.  Or.   B16.    52   Pac,    BIT,      Irregular II  lea   In   the 

402,   19  Pac.  868:  Currey  v.  Butcher.  37  Or.  verification  and   filing  of  objections   to   the 

SET.  81   Pac.  631.     The  r«ruBal  to  strike  out  flnal  account  of  an  assignee  '      ' 

of  an  answer  certain  allegations  that  c —  "-  " " "'  "^    ' 

stituted  an  argumentative  denial,  where  — - _-  

allegations   were   such   as  could   have    been  ties  to  the  suit  or  action:    State 

proven  under  the  special  denials:    Willis  v.  Estes.  31  Or.  203.  61  Pac.  TT. 
Abraham,  31  Or.  662,  61  Pac.  79.     Where  the         In  Weaver  v.  Southern  Oregon  Co.  SO  Or. 

cross -exam  I  nation  of  a  partv  goes  to  mat-  318,  18  Pac.  171,  it  Is  held  that  the  queatloD 

ters  outside  of  his  examination  in  chief,  but  of  the  sufficiency  of  the  complaint  can  not 

which    was    pertinent     to    his    adversary's  be  raised  on  appeal  from  a  Judgment  given 

cause  and   might  have  been   Introduced   by  for  want   of  an  answer:    but   in   WlUlts  v. 

him  in  the  first  instance,  it  Is  discretionary  Walter,   S2    Or.    411,    62   Pac.    24,    It    Is   held 

with  the  court  whether  the  testimony  shall  that  the  objection  that  the  complaint  does 

be  introduced  then  and  In  that  manner,  and  not  state  a  cause  of  action  may  ba  urged 

the    permitting    of   such    cross-examination  for   the    first    time    on   a   writ    to    review   a 

was  nol  nrejudlcial  error;  Osmun  v.  Winter,  Judgment  thereon,   although   the   defendant 

SO  Or.  188,  46  Pac.  780,  made    no    appearance    In    the    lower    court. 

The  admission  of  Immaterial  testimony  Is  See.   also,    as    to   the   objections    that   the 

sutHclent  ground  for  reversal,  even  when  it  complaint    does   nol    state    facta    sufficient 

is    not   speclfled    that    It    was    prejudicial:  and   to   the   Jurisdiction   of   the   court   be- 

Aldrlch  V,   Columbia  Ry.  Co.  39  Or.  263,   64  Ing    raised    tor    the    first    time    on    appeal, 

Pac.   460.  Carver    v.    Jackson    County,    22    Or.    62,    "" 

~  however,    will    not    be    presumed;  Pac.    TT:    and    In    Balfour    v.    Day,    32    i 

"         ibjection  that  an  t 

Lets  sutllclent  to  ci 

,.    counterclaim  will  i 

made  to  appear.      Hee  noie   lo   biiJB   of   ex-  be  consioered  by  the  supreme  court  on  t, 

ceplion,    I  169,   ante.  peal,    In   Ihe  absence  of  a  demurrer  below. 

The  supreme  court  can  not  consider  the  if  It  is  sufflclent  to  support  a  vertlcl. 
facts  on  appeal:  the  findings  of  fad  or  the        Where  certain  allegations  made  in  the 

verdict  of  the  Jury  are  conclusive:    Hutch-  swer  were  not  denied  by  the  reply,  and 

croft  V.  Herren.  33  Or.  1.  62  Pac.  692;  Hard-  fendanta  Introduced  evidence  to  support 

wick  V.  State  Ins.   Co,   23   Or.   293.  31   Pac,  plea,  and  the  question  Is  litigated  and  — 

6BE:  Nelson  V.  Oregon  Ry.  &  Nav.  Co.  13  Or,  elded    on   the   evidence   without   objection, 

112.  9  Pac.  321.  the  admission  by  falling  to  reply   can  not 

The  only  question  that  may  be  considered  be  Insisted  on  for  the  first  time  on  appeal: 

In  relation  thereto  Is.  whether  there  Is  a—  *" •  -    "——    ■">  "-    ■>"    ■■  "--    ■■"■ 

evidence  to  support  the  findings  or  verdl 

and  It  Ihere  Is  such  evidence,  the  verdict  __  ._   _  ._   .__ 

findings    will    not    be    disturbed;     Llehe    v.  considered  on  appeal,  where  all  parties  have 

NIcolal.  SO  Or.  361,  ST3.  48  Pac  IT2;  Willtams  tacitly  considered  It  as  properly  In  ttie  case 

V.  Oallick.  II  Or,  33T.  3  Pac.  169:  Bartel  v.  during  the  trial:    Oregon  City  v.  Clackamas 

Mathlas,  19  Or.  182,  21  Pac.  918;  Flrnt  Nat.  County.  S2  Or.  196,  52  Pac.  310. 


.. _.,      _ ..  _.    _.._..,  3T  viewable    except    for    abuse:      See    note    to 

.    17T;    Van   Bebber  v,    Plunkett,   26   Or.  (  E4T.  on  review  ot  discretionary  orders. 

562.   38  Pac.    TOT;    Dnvia  v.    Slndden.   17  Or.  The  following  matters  are  not  reviewable 

269.  21  Pac.  140;  Montour  v.  Grand  Lodge,  as  being  discretionary-:    The  refusal  ot  the 

38  Or.  69.  62  Pnc.  521.  court    In  an   enuity  case  to  allow   costs  to 

The  only  subject  for  the  consideration  of  either  nartv;    Leick  v.  Beere.  28  Or.  485,  4! 

the    supreme    court    undor    such     circiim-  Pac,   658:   Lovejov  v.   Chapman.  23   Or.   B71. 

stances  is,  whether  or  not  the  tacts  found  S2   Pac.   GST:   Cole  v.   Logan,   21   Or.    314,  33 
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Pac.  568.     The  order  of  proof  In  the  trial        In  Verdler  v.  Blgrne,  16  Or.  208,  19  Pac.  64, 

of  a  cause:    Davis  v.  Emmons,  32  Or.  396,  It   Is   held   that  when  a   suit   In   equity    Is 

51  Pac.  652.  Granting:  or  refusing:  an  amend-  tried  by  the  court,  this  section  makes  the 

ment  to  a  pleading::    Lleuallen  v.  Moagrove,  decree    reviewable    on    appeal    only    as    to 

37  Or.  448,  61  Pac.  1022;  Foster  v.  Hender-  questions   of   law   appearing:   on    the   tran- 

son.  29  Or.  214,  45  Pac.  898;  Henderson  v.  script  and  shown  by  the  bill  of  exceptions. 
Morris.  5  Or.  24;  Baldock  v.  Atwood,  21  Or.        Questions    outside    the    Issues    made    by 

73,  26  Pac.  1058;  (Sarrlson  v.  Goodale,  23  Or.  the  pleadlng:8  can  not  be  considered:  Blagen 

307,  31  Pac.   709;  Davis  v.   Hannon,  30  Or.  v.  Smith,  34  Or.  400,  66  Pac.  292,  48  L.  R.  A. 

193,   46  Pac.   785.     The  action  of  the  trial  522. 

court  In  setting:  aside  a  default  Judg:ment:        On  failure  to  bring:  up  the  evidence  with 

Coos  Bay  Nav.  Co.  v.  Endlcott,  34  Or.  676.  the   transcript  the  supreme  court  can  not 

57  Pac.   61.  try  the  case  anew,  or  modify  the  findlng:8 

APPEAL  IN  EQUITY  CASES.— In  equity  of  fact,  or  correct  the  conclusions  of  law 
cases  the  trial  is  had  anew  upon  the  evl-  deduclble  therefrom.  The  only  question  for 
dence  and  pleadings  before  the  lower  court:  consideration  under  such  circumstances  is 
Craig:  v.  California  Vineyard  Co.  30  Or.  51,  whether  the  pleading:s  are  sufficient:  Wyatt 
46  Pac.  421;  hence,  a  referee's  report  and  v.  Wyatt.  31  Or.  531,  49  Pac.  855. 
finding  are  merely  advisory,  and  are  not  An  adjudication  of  a  county  court  set- 
binding  in  any  way  upon  the  appellate  tllng  the  final  account  of  an  administrator 
court.  It  is  now  settled  that  the  fact  that  and  directing  the  distribution  of  his  estate, 
the  trial  Judge  has  had  superior  advantages  Is  a  decree  and  not  a  Judgment,  and  on 
in  seeing  .the  manner  in  which  the  wit-  appeal  the  evidence  must  accompany  the 
nessee  testified,  has  no  weight  upon  the  transcript,  and  the  case  be  tried  anew:  Re 
appellate  court,  though  the  decisions  have  Plunkett's  Estate.  33  Or.  414.  54  Pac.  152. 
wavered  in  this  regard:  Wollenberg  v.  On  an  appeal  to  the  circuit  court  from 
Minard.  37  Or.  624,  62  Pac.  532;  Nessley  v.  a  decree  of  the  county  court  the  ca^e  Is 
Ladd,  29  Or.  362.  45  Pac.  904;  Howe  v.  Pat-  to  be  tried  and  finally  settled.  It  may  be 
terson,  5  Or.  354;  O'Leary  v.  Fargher,  11  remitted  for  further  proceedings,  as  di- 
Or.  225,  4  Pac.  330.  In  the  following  cases  rected,  but  not  for  a  new  trial;  and  where 
the  fact  that  the  referee  or  court  had  the  the  records  on  appeal  fall  to  show  all  the 
advantage  of  observing  the  witnesses  seems  evidence  given  at  the  trial,  or  the  Juris - 
to  have  been  of  controlling  influence  in  dictional  papers,  the  circuit  court  can  not 
the  decisions  of  the  supreme  court:  Fahle  do  otherwise  than  dismiss  the  appeal  for 
v.  Lindsay,  8  Or.  475;  Lovejoy  v.  Chapman,  lack  of  Jurisdiction.  The  fact  that  the 
23  Or.  575.  32  Pac.  687;  Bruce  v.  Phoenix  parties  appear  and  the  case  is  thereby  de- 
Ins.  Co.  24  Or.  492,  34  Pac.  16;  Justice  v.  termined  does  not  correct  the  defect:  Re 
Elwert,    28   Or.    464.    43   Pac.   649.  Plunkett's  Estate,  33  Or.   414,   54  Pac.   152. 

Where  a  suit  in  equity  has  been  referred        The  conclusion  of  the  county  Judge  who 

to  a  referee  to  find  the  facts,  and  his  find-  heard  the  witnesses,  and  was  the  neighbor 

Ings  have  been  filed,  and  no  objection  made  of    most    of    them,    upon    the    issue    as    to 

thereto  in  the  court  below,  by  motion  to  set  undue  influence  in  procuring  the  execution 

aside  or  otherwise,  the  supreme  court,  on  of  a  will,    is   entitled   to  great  weight   on 

appeal    from    the   decree    entered    thereon,  appeal,    and    his    decision    will    be    upheld 

will  consider  no  fact  not  embraced  in  such  unless    the   appellate    court   can    say   from 

findings,  nor  admitted  by  the  pleadings,  nor  examination  of  the  record  that  the  weight 

pass  an  opinion  on  any  question  of  law  not  of   the    testimony    is    the    other   way:      Re 

affecting  the  correctness  of  the  decree  as  Darst's  Will,  34  Or.  66.  54  Pac.  947. 
l:«sed  upon  such  flndings  and  admissions:        APPEAL   FROM   JUSTICE   COURT    TO 

State  V.  Grover.  10  Or.  66.  CIRCUIT    COURT:      See    note    to    appeals 

under  Justice  code. 

1556.    Power  of  Appellate  Court. 

Fpon  an  appeal,  the  appellate  court  may  aflBrin,  reverse,  or  modify  the 
judgment  or  decree  appealed  from,  in  the  respect  mentioned  in  the  notice,  and 
not  otherwise,  as  to  any  or  all  of  the  parties  joining  in  the  appeal,  and  may 
include  in  such  decision  any  or  all  of  the  parties  not  joining  in  the  appeal, 
except  a  codefendant  of  the  appellant  against  whom  a  several  judgment 
or  decree  might  have  been  given  in  the  court  below ;  and  may,  if  necessary 
and  proper,  order  a  new  trial.     [L.  1862 ;  D.  Cd.  §  534 ;  H.  C.  §  544.] 

JUDGMENT  ON  APPEAL.— The  supreme        Where  a  Judgment  for  plantiff  In  an  ac- 

court  can  reverse,  affirm,  or  modify  Judgr-  tion  tried  without  a  Jury  is  reversed,  but 

ments  appealed  to  it  from  the  circuit  court,  the  flndine:s  of  the  trial  court  do  not  show 

and  direct  a  new  trial  when  proper  to  do  the  sum  due  the  plaintift  under  the  coh- 

sp;  but  it  has  no  right  to  pass  upon  ques-  tract  in  issue  for  which  he  is  entitled  to 

tions  In  advance  of  those  courts,  and  must  Judgment,   the  cause  will  be  remanded  for 

confine  Its  action  to  determinations  already  a  new  trial:    Pacific  Lumb.  Co.  v.  Prescott, 

had:  Fisk  v.  Henarie,  14  Or.  29,  13  Pac.  193.  40  Or.  ,  67  Pac.  416. 

Affirmance  Is  generally  final,  but  control        The  supreme  court  has  power  to  enter- 

of  the  cause  may  be  retained  for  the  pur-  tain  an  application  to  relieve  a  party  from 

pose  of  rehearing,  or  ordering  further  pro-  a  decree  taken  against  it  through  its  mis- 

ceedings  below:    McDonald  v.  Cruzen,  2  Or.  take,    inadvertence,    surprise,    or   excusable 

-59-  neglect,    and    appealed    before    it    had    an 

A  party  against  whom  a  case  is  decided  opportunity    to    make    application    to    the 

na«  a   right    to    petition    for   a    rehearing,  lower  court;   and   upon  setting  aside  such 

though  such  adverse  decision  was  rendered  a  decree  it  is  also  within  its  power  to  re- 

jn  a  rehearing  which  reversed  the  original  mand  the  case  for  further  proceedings  In 

hearing:     Brauer   v.    Portland,    35   Or.    479,  accordance  with   its  decision:     Branson  v. 

59  Pac.  117.  Oregonlan   Ry.   Co.   10   Or.   296. 
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sOrrned  or  rever 
not  be  taken  fro 
and    the    balance 


he  entire  caao  Is  either 
ao  that  an  appeal  can 

1  part  ot  the  judgment 
It   accepted.      Bee   the 


and    modified 
Mitchell.    £8    Or. 
Conalderatlon  of 


1  may  be  afBrmed  a 


the  appellate  court  la  con- 
Lrt  of  the  decree  appealed 
Coloban,  13  Or.  343.  6  Pac. 


I   an   undlaiiuteil    tact,    the 


court  may  remand  the  case  with 
uicEtiiuns  to  enter  a  particular  JudgmeDt. 
or.  If  the  JudKinent  Is  manlfMtly  eicesslre. 
by  an  Inspection  ot  the  record,  ani  the 
amount  thereof  Is  apparent,  the  coart  ma; 
atnrm  the  Judgment  on  penalty  ot  a  n«w 
trial,  unless  the  excess  Is  remitted:  Cocb- 
ran  v.   Baker,  34  Or.  656.  61  Pac.  620. 

When  a  decree  sualalnlng  a  demurrer  to 
a  complaint  on  the  ground  that  It  doea  not 
stale  a  cause  of  suit  la  affirmed.  Onal  ivSg- 
mcnt  will  not  be  entered,  but  the  case  wOJ 
be  remanded  for  such  further  proceedli^ 
as  may  be  deemed  proper:  Fowls  T.  House, 
10  Or.  3DG.  47  Pac.  TST:  Powell  t.  Dayton. 
S,  A  O.  R.  R.  Co.  14  Or.  II.  13  Pac  tU: 
Btata  ex  rel.   v.   Metschan,   U  Or.  tU.  U 

pBc  ion. 


I  SS7.    Intermediate  Order  Reviewable. 

Upon  an  appeal,  the  appellate  court  may  review  any  intermediate  order 
mvolving  the  merits,  or  Decessarily  afFecting  the  judgment  or  decree  appealed 
from ;  and  when  it  reverses  or  modifies  Bucb  judgment  or  decree,  may  direct 
complete  restitution  of  all  property  and  rights  lost  thereby.  [L.  1863; 
D.  Cd.  §535;H.  C.  §545.] 

AlthQush    an    appeal    does    not    He    from  RESTmmON,— W).  r>>  a  fund  has  teeT: 

part   of   a   Judgment    In   an   action  at   law,  paid    out    before    the     i.  i-rmlnatlon   of  an 

jet,  upon  the  appeal  from  the  entire  Judc-  appeal  which  resulla  li.  :iL<:djfylne  the  ordi^r 

ment.   the  supreme  court  may  make  such  ot  distribution,  the  a;  ..llant  will  be  end' 

orders  as  may   be  appropriate 'both  as   to  tied  to  recover  from  t^      iili.-r  i>arUe<i  what- 

the    nnal    and    Interlocutory    proceedlnrs:  ever   was   wrongfully          :    [      r.    ijut  lb; 

t^ .  « — 1.  ..    .J —    ..J  Qj,_  ^^^^  5^  Pac  method  of  accomplish                             i  \atitt 


wllh   differ 


doea   not    lie   alone,    but    it    Is   reviewable    thL    

upon  appeal  from  the  Judjnnent  In  the  main    order.  If  thi 


the    appellat 


.  restitution  depends  et 

matters  outside  the  record:   II< 

Fadden  v.  Bwlnerton.  3G  Or.  IGG,  S2  Pac  I 


I  S68.    How  DeciBion  of  Appellate  Court  Given  and  Enforced. 

The  decision  of  the  appellate  court  shall  be  given  and  enforced  as  pro- 
vided in  this  section : — 

1.  Upon  an  appeal  to  the  supreme  court,  its  decigions  shall  be  entered 
in  the  journal,  and  the  cause  remitted  by  mandate  to  the  court  belov  for 
further  proceedings  as  therein  directed.  If  a  new  trial  be  ordered,  upon  the 
receipt  of  the  mandate  by  the  clerk  of  the  court  below,  the  decision  and  order 
shall  be  entered  in  the  journal  and  thereafter  the  cause  shall  he  deemed 
pending  and  for  trial  io  such  court,  according  to  the  directions  of  the  appel- 
late court ; 

Z.  If  a  new  trial  is  not  ordered,  upon  the  receipt  of  the  mandate  by  such 
clerk,  a  judgment  or  decree  shall  be  entered  in  the  journal  and  docketed  in 
pursuance  of  the  direction  of  the  appellate  court,  in  like  maimer  and  with 
like  effect  as  if  the  same  was  given  in  the  court  belov; 

3.  Upon  an  appeal  to  the  circuit  court,  the  manner  of  proceediog 
thereafter  is  the  same  as  if  the  action  or  suit  had  been  commenced  in  such 
court ;  but  if  the  appeal  be  from  a  decree  of  the  county  court,  the  appellate 
court  may  give  a  final  decree  in  the  cause  or  matter,  to  be  enforced  as  a 
decree  of  such  court,  or  such  decree  as  may  be  proper,  and  direct  that  the 
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cause  or  matter  be  remitted  to  the  court  below  for  further  proceedings  in 
accordance  therewith; 

4.  If  judgment  or  decree  be  given  against  the  appellant^  it  shall  be 
entered  against  his  sureties  also^  in  like  manner  and  with  like  effect>  accord- 
ing to  the  nature  and  extent  of  their  undertaking.  An  appeal  shall  not 
discharge  the  lien  of  a  judgment  or  decree^  and  unless  the  same  be  reversed, 
the  lien  thereof  shall  be  merged  and  continue  in  the  affirmed  or  modified 
judgment  or  decree  given  on  appeal,  from  the  time  of  the  entry  and  docket- 
ing of  the  same  in  the  court  below.  [K  1862,  p.  138 ;  L.  1864 ;  D.  Cd.  §  536 , 
H.  C.  §  546.] 

REMITTITUR. — ^It  is  extremely  doubtful  The  provision  in  subd.   8,  that  trials  on 

whether  or  not,  after  the  mandate  has  been  appeal  in  the  circuit  court  shall  be  the  same 

iasued,    the   supreme   court   has   power   to  as  if  commenced  in  that  court,  refers  only 

recaU  it:   Ah  I/ep  v.  Qong  Choy,  13  Or.  430,  to  the  formal,  methodical  disposition  of  the 

9  Pac  483.  action  as  such,  and  can  not  be  held  to  apply 

Upon  receipt  of  the   mandate   the   trial  to  the  incidents  of  the  judgment,  as  costs, 

court  has  no  alternative  but  to  enter  the  disbursements,  etc.:   Nurse  v.  Justus,  6  Or. 
ludgment  as  directed,  therefore  an  appeal  ■  76. 

ftom  an  entry  of  Judgment  in  obedience  to  On  appeal  from  a  decree  of  the  county 
a  mandate  is  not  appealable:  Apex  Transp.  court  the  case  is  to  be  tried  and  finally  set- 
Co.  V.  Garbade,  82  Or.  598,  62  Pac.  573.  tied.  It  may  be  remitted  for  further  pro- 
After  an  unreasonable  delay  in  having  ceedings  as  directed,  but  not  for  new  trial: 
the  mandate  issued  to  the  lower  court  upon  Re  Plunkett's  Estate,  33  Or.  416,  64  Pac 
reversal  of  its  judgment,  and  in  proceeding  152. 

with  a  new  trial,  the  respondent  ought  to  JUDGMENT    AGAINST    SURETIES.— If 

pay  the  accrued  costs  on  appeal  before  the  the  case  is  affirmed  the  respondent  is  enti- 

mandate   will   issue:  Woodward  v.   Oregon  tied  to  judgment  against  the  sureties  on 

Ry.  &  Nav.  Co.  23  Or.  331,  36  Pac.  571,  31  appeal,  as  well  as  the  principal:    Ah  Lep  v. 

Or.  423,  51  Pac.  640.  Gong  Choy,  13  Or.  429.  11  Pac.  72. 

For  general  discussion  as  to  the  proceed-  So,  a  personal  judgment  is  properly  en- 
Ing  in  regard  to  mandates,  see  the  dissent-  tered  against  the  sureties  who  signed  an 
tng  opinion  in  State  v.  Jacobs,  11  Or.  316,  appeal  bond  for  a  city,  although  a  judg- 
3  Pac  332.  ment  can  be  enforced  against  a  city  only 
Under  subd.  3,  in  cases  appealed  to  the  by  demanding  a  warrant:    Brauer  v.  Port- 
circuit  court,  the  decision  or  determination  land,  35  Or.  482,  60  Pac.  379. 
of  the  court  below  is  vacated  or  merged  in  So,  by  implication,  when  the  respondent 
the  judgment  of  the  appellate  court,   and  has  given  a  bond  for  restitution  and  the 
it  is  to  this  judgment  that  the  parties  must  case  is  reversed,  judgment  is  to  be  entered 
look   for  the  determination  of  their  rights  against  the  sureties  on  the  restitution  bond: 
in   controversy,   and  the   trial   is  de   novo.  Ah  Lep  v.  Gong  Choy,  18  Or.  429,  11  Pac. 
This  applies  to  appeals  from  the  city  coun-  72;  Holbrook  v.  Investment  Co.  32  Or.  108, 
cil  hi  the  assessment  of  damages  in  laying  61  Pac.  46. 
out   streets  ~and   alleys   under    the   act   of 
1865:    Portland  v.  Kamm,  5  Or.  366. 

f  USB.    Damages  Upon  Affirmance  of  Judgment. 

Whenever  a  judgment  or  decree  is  aflBnned  on  appeal,  and  the  same  be 
for  recovery  of  money  or  personal  property,  or  the  value  thereof,  the  judg- 
ment or  decree  shall  be  given  for  ten  per  centum  on  the  amount  thereof, 
for  damages  for  the  delay,  unless  it  appear  evident  to  the  appellate  court 
that  there  was  probable  cause  for  taking  the  appeal.  [L.  1862 ;  D.  Cd.  §  537 ; 
H.  C.  §  547.] 

DAMAGES  FOR  DELAY.— Bxcept  where  Damages   will   not  be   allowed,   however, 

the    appellant   has   abandoned    his   appeal,  where   the  appellant,   before   the   time   for 

damages    will   not   be   allowed    respondent  appeal    had    expired,    offered    to    pay    the 

unless  it  appears  very  clearly  that  the  ap-  Judgment  and  all  due  thereunder:   Liester  v. 

peal  was  merely  for  the  purpose  of  delay:  Elwert,  26  Or.  102,  36  Pac.  29. 

Nelson  v.  Oregon  Ry.  &  Nav.  Co.  13  Or.  141,  The  proper  method  of  making  the  requi- 

9  Pac.  321.  site  facts  appear  as  to  bad  faith  in  taking 

If  it  is  uncertain  whether  the  appeal  was  an    appeal    is    by    affidavit:     Hawkins    v. 

in  good  faith  or  not,  the  court  will  refuse  Jones,  21  Or.  602.  28  Pac.  648;  and  such  affl- 

to    Impose   damages   for   delay:     Coffin   v.  davits  should  be  flied  with  the  motion,  so 

Hanner,    1   Or.   236;   but   if   it   Is   made  to  that  the  opposite  party  may  have  an  oppor- 

sufficiently  appear  that  the  appeal    was  for  tunity   to   meet   them   before   the   hearing: 

delay,   or  not   in  good  faith,   the  supreme  Lester  v.   Elwert,   26   Or.    102.   36   Pac.   29. 

court  wlU  add  to  the  Judgment  or  decree  an  Where  the  averment  in   the  affidavit   is 

amount  not  exceeding  ten  per  cent:    Haw-  merely  that  the  appeal  was   not  taken   in 

kins  V.  Jones.  21  Or.  502,  28  Pac.  648.  good  faith  but  for  delay,  without  showing 

It  may  allow  any  amount  less  than  ten  any   facts   from   which   the   truth   of   such 

per  cent:    Hawkins  v.  Jones,  21  Or.  502,  28  averment    may    be    determined,    the   Judg- 

Pac.  648.  ment  will  be  affirmed  but  without  damages: 
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Osbom  V.   Newbers  Orchard  Assoc.  3S  Or.  t&xed   In   the   lower   court  as   part  of   the 

44S,  ED  Pac.  Til.  Judgment   there,   and    the   costs   attending 

The  ooBtB  and  dishuraements  recover-"-'-  "-- "  " ' "-' "    " — "■  — 

on  the  afflrmance  o[  a  ludgment  are  t 


CHAPTER  VI. 
OF    COSTS    AND    DISBURSEMENTS. 

{  SflO.    Coats  —  Compenaation  of  Anomeys. 

The  measure  and  mode  of  compensation  of  attorneys  shall  be  left  to 
the  agreement,  espreesed  or  implied,  of  the  parties;  but  there  may  be 
allowed  to  the  prevailing  party  in  the  judgment  or  decree  certain  sums 
by  way  of  indemnity  for  his  attorney  fees  in  maintaining  the  action  or 
suit,  or  defense  thereto,  which  allowances  are  termed  costs.  [L.  1862; 
D.  Cd.  §538;  H.  C.  §  648.] 

COSTS.    GENERA LLT.— Costa    are    cer-  On  an  appeal  from  a.  clerk's  taxation  of 

tain  sums  allowed  the  prevailing  party  hy  costs,   the  original  Judgment  awarding  thf 

way  of  Indemnity  for  attorney's  fees  In  the  costs    to   the   prevailing    party    can   neither 

suit  or  action;  and  dlHbursements  comprise  be  attacked  nor  reviewed.     The  only  ques- 

such    expenditures     as    are     necessary    to  tlons    on    such    appeals    are    the    Items    or 

maintain   or  defend  the  same,   and   Include  amounts  to  be  taxed:    Purvis  v.  Kroner,  18 

tees  of  officers  and  witnesses,  the  necessary  Or.  414.  23  Pac.  2fl0. 

expense  of  taking  depositions,    etc.:   Rader  The   surely    In   the   bond   conditioned   for 

V.  Barr,  37  Or.  4EG,  «1  Pac.   1027.  the  payment  of  such  sum  as  may,  from  any 

There  must  be  some  statute  authoriilng  cause,   be  adjudged  against  the  plaintiff  Is 

the  recovery  of  costs  In  certain  proceedings  liable   for   costs    in   the   action:     Jordan  v. 

or    they    can    not    be    recovered:     Wood    V.  L.avlne,    IE   Or.   329.   IE   Pac.    281;   Carlon  v. 

Fitzgerald,  3  Or.   GSS,   EB4:    State  ex  rel.   v.  Dixon,  14  Or.  294.  12  Pac.  394. 

Bstes,    24    Or.    213,     EB    Pac.    2E;     MitcheU  ATTORNBTS'    FEES.— A    stipulation   tor 

V,  Downing,  23  Or.  448.  32  Pac.  394.  reasonable  attorney's  fees  In  a  promissory 

CoBis,    therefore,    are   not    recoverable   by  note  Is  valid:     Peyser  v.   Cole.  11  Or.  39.  4 

defendant    In    an    action    begun    before    the  Fac.  520,  EO  Am.  Rep.  4E1:  Wilson  S.  Mach. 

board    of    medical    examiners,    where    the  Co.  v.  Moreno,  «  Saw.  GE;  Bank  of  Brit.  N. 

case  was  appealed  by  the  defendant  to  the  Am.   v.   Fills,   S   Saw.   98:   and  does  not  de- 

circult  court  and  reversed,   since  the  stat-  stroy  Its  negotiability:    Benn  v.  Kutsschan. 

ute  does  not  provide  therefor:    Slate  ex  rel.  H  Or.  28.  32  Pac.  763;  but  the  stipulation  of 

V,  Bates,  34  Or,  213,  56  Pac  26.  a  certain  sum  or  per  cent  In  a  note  is  void. 

Nor  can  the  prevailing  party  In  an  elec-  and    no    attorney's    fees    whatever   will    be 

tion  contest  recover  costs:     Wood   v.   Fits-  allowed:    Balfour  v.  Davis,  14  Or.  47,  12  Pac. 

gerald.    3    Or,    68*.      This    ruling    was    fol-  89;  Levena  v.  Briggs,  21  Or.  338,  28  Pac.  IE; 

lowed  in  Hughes  v.  Hoiman,   24  Or.   l,  but  Commeroial  Nat.  Bank  v.  Davidson,   IS  Or. 

the  court  there  says  this  principle  Is  doubt-  68,  22  Pac.  B17;  Kimball  v.  Moir,  16  Or.  1!!, 

tul,    and    will    be    re-eiamlned    when    the  15  Pac.  BS9. 

question  Is  properly  presented  again.  In  a  suit  to  foreclose  a  chattel  mortgage 

Costs  and   fees  of  oWcers  are  allowed  by  in  Oregon  given  to  secure  a  note  made  out 

various  provisions  throughout  the  code  and  of  the  state,  containing  a  provision  for  the 

miscellaneous  laws.  Statutes  allowing  costs  payment  of  '"ten  pen  cent  additional  as  cost 

and  disbursements   are  (o  be  strictly  con-  of   collection,"    such    provision    wlU    not  be 

Btrued,  and  an  offlcer  can  demand  only  such  enforced,    though   valid  and   binding  In  the 

fees  as  the  statute  allows  him;    Jackson  v.  sUte    where    the    note    was    made:      Com- 

Slglln.  10  Or.  93.  mercial  Nat.  Bank  v.  Davidson,    18  Or.  S8, 

Costa  may  be  paid  In  any  kind  of  money  22  Pac.  517. 

recognised  by  law,   except  In  cases  arising  In  a  suit  to  foreclose  a  mortgage  executed 

under  the  specific   contract   law:     Coffin  v.  to  secure  the  payment  of  a  promissory  note. 

Coulson,  2  Or.  206.  where  there  Is  an  issue  In  the  pleadings  as 

The  proper  mode  of  correcting  an  error  to  what  is  reasonable  attorney's  fee,  some 
as  to  costs  Is  an  appeal  from  the  Judgment:  evidence  must  be  introduced  on  the  subject 
Cross  V.  Chichester.  4  Or.  114.  to  sustain  an  allowance  of  any  sum  be- 
Where  a  Judgment  awards  plaintiff  full  yond  the  amounl  fixed  by  statute:  Biadt- 
costs  and  disbursements  where  he  is  only  feldt  v.  Cooke.  S7  Or.  194.  40  Pac  1.  50  Am. 
entitled  to  a  limited  amount,   the  appeal  Is  St.  Rep.  701. 

properly  from  the  Judgment,  and  not  from  Upon   an   Issue   of  the   reasonableness  of 

"■  -    "latutory   proceeding  for   taxing  costs;  the  attorney's   fees,    the  court  has   no  au- 

.„,   ...  such  case  Ihe  objection  Is  not  to  the  thorlty  to  make  a  finding  upon  such  Issue 

laxlng  of  costs  by  the  clerk,  under  t  5fi9,  but  where    the    Jury    fall    to    Include    In    their 

;o  the  judgment  allowing  full  costs,   which  verdict  any  allowance  for  the  fees  provided 

.he  clerk  is  bound  to  tax  as  the  Judgment  for  by  the  terms  of  the  note:    Cox  v.  Alei- 

dlrects:    Burt  v.  Ambrose.  11  Or.  26,  4  Pac.  ander.  30  Or,  444,  45  Pac.  794. 
465. 

{  961.    When  Costs  Allowed  to  Plaintiff. 

Costs  are  allowed  of  course  to  the  plaintiff  upon  a  judgment  in  his 
favor  in  the  following  cases : — 
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1.  In  an  action  for  the  recovery  of  the  possession  of  real  property, 
or  where  a  claim  of  title  or  interest  in  real  property,  or  right  to  the  posses- 
sion thereof,  arises  upon  the  pleadings,  or  is  certified  by  the  court  to  have 
come  in  question  upon  the  trial ; 

2.  In  actions  for  fines  and  forfeitures,  and  the  actions  provided  for 
in  chapters  IV  and  V  of  title  V  of  this  Code; 

3.  In  an  action  involving  an  open  mutual  account,  where  it  appears 
to  the  satisfaction  of  the  court  that  the  sum  total  of  such  accounts  of  both 
parties  exceeds  one  hundred  and  fifty  dollars; 

4.  In  an  action  for  the  recovery  of  personal  property; 

5.  In  an  action  not  hereinbefore  specified,  for  the  recovery  of  money 
or  damages,  when  the  plaintiff  shall  recover  fifty  dollars  or  more. 

But  in  an  action  for  assault,  battery,  false  imprisonment,  libel,  slan- 
der, malicious  prosecution,  criminal  conversation,  seduction,  or  breach  of 
promise  of  marriage,  if  the  plaintiff  recovers  less  than  fifty  dollars  damages, 
he  shall  recover  no  more  costs  and  disbursements  than  damages ;  and  in  an 
action  to  recover  the  possession  of  personal  property,  if  the  plaintiff  recover 
property  or  the  value  thereof,  as  established  on  the  trial,  and  damages  for 
the  detention  of  the  same,  in  all  less  than  fifty  dollars,  he  shall  recover  no 
more  costs  and  disbursements  than  the  sum  of  such  value  and  damages. 
IL.  1862 ;  D.  Cd.  §  539 ;  H.  C.  §  549.] 

COSTS. — ^This  section  applies  to  costs  in  Where  one  performs  services  for  another 

actions    commenced    in    the    circuit    and  at  his  request,  and  charsres  him  with  the 

county  courts  only:    Nurse  v.  Justus,  6  Or.  reasonable  worth  of  the  same,  and  the  lat- 

75:  Burt  v.  Ambrose,  11  Or.  30,  4  Pac.  466.  tor  expends  money  for  and  loans  money  to 

Costs  are  never  allowed  to  both  parties:  the  former  at  his  request,  and  charges  him 

McDonald  v.  Bmmons,  8  Or.  476.  therewith,  the  account  is  an  open  mutual 

Costs  are  allowed  to  the  plaintiff  upon  a  one  within  the  meanlnir  of  this  section: 
judgment  in  his  favor,  but  if  in  such  action  Hayden  v.  Waymire,  10  Or.  369. 
lie  recover  property  or  the  value  as  estab-  OTHER  CASES. — ^A  claim  for  balance 
liahed  on  Uie  trial,  and  damages  for  de-  due  for  work  done  after  deducting  a  single 
tentlon.  in  all  less  than  $60,  he  can  recover  payment  does  not  constitute  a  case  involv- 
no  more  costs  and  disbursements  than  the  ing  a  mutual  account:  Lockwood  v.  Han- 
sum  of  such  value  and  damages  r  Phlpps  v.  sen,  16  Or.  102,  17  Pac.  575. 
Taylor.  16  Or.  488,  16  Pac.  171.  Where,  in  an  action  upon  a  note  to  re- 

ACTION8     FOR    REAL     PROPERTY.—  cover  an  amount  due  thereon  exceeding  the 

Where  the  allegations  put  the  question  of  amolint  of  $50,  the  defendant,  by  pleading 

title  directly  in  issue,  the  plaintiff  is  entl-  a  counterclaim,  reduced  the  amount  of  the 

tied  to  costs,  though  he  recover  less  than  recovery  to  a  less  sum  than  $60.  the  plain- 

$5A  by  the  judgment:   Grossman  v.  Lander,  tiff  was  not  entitled  to  recover  costs  and 

)  Or.  496.  disbursements   in  the  action:     Raybum  v. 

Where    the   right   of   possession    of   real  Burd.  19  Or.  69.  23  Pac.  669. 
property  Is  Involved,  a  person  is  entitled  to  In  an  action  to  recover  damages  for  the 
coits  upon  a  Judgment  in  his  favor,  even  breach  of  a  contract,  if  the  plaintiff  recover 
though  the  amount  is  less  than  160:    Bent-  less  than  $60  he  can  not  recover  costs,  al- 
ley v.  Jones.  7  Or.  109.  though   the  defendant's  answer  may  con- 

OPEN  MUTUAL  ACCOUNT,  WHAT  IS.  tain   a   counterclaim   for   more    than    $160, 

*-In  an  action  to  recover  damages  for  the  which  counterclaim   is  founded  on  an  ac- 

breach    of    a    contract,    although    the    de-  count:    Mason  v.  Riner,  18  Or.  163,  22  Pac. 

fendant's  answer  may  contain  a  counter-  682. 

claim  for  more  than  $160,  which  counter-  Costs  are  an  incident  of  the  Judgment,  • 

claim  is  founded  on  an  account,  this  is  not  and   when   parties    stipulate    that   plaintiff 

an  open   mutual  account  in   the   sense   of  may  take  Judgment  against  the  defendant, 

this  subdivision:     BCason  v.   Riner,   18  Or.  plaintiff  will  be  entitled  to  costs:    Stewart 

153.  22  Pac.   632.  v.  Corbus,  16  Or.  68,  IS  Pac.  647. 

Where  the  account  is  one  in  which  some  COSTS,     WHEN    ALLOWED    TO    DB- 

Item  of  the  account  is  not  settled  by  the  FENDANT. — When     the    plaintiff     in    the 

parties,  whether  the  account  consist  of  one  cases  above  speclfled  is  not  entitled  to  re- 

or  many  items;  or  where  there  have  been  cover  costs,   the  defendant   is:     See   S  668, 

running  or   current   dealings   between   the  post. 

parties,  and  the  account  is  kept  open  with  Under  subd.  6.  when  the  plaintiff  re- 
the  expectation  of  further  dealings,  and  covers  a  Judgment  for  less  than  $50.  he  is 
there  are  mutual  charges,  such  an  account  not  entitled  to  recover  costs,  and  the  de- 
is  one  .within  the  meaning  of  this  sub-  fendant  therefore  is,  as  a  mattter  of  course: 
division:  Purvis  v.  Kroner,  18  Or.  416,  28  Lockwood  v.  Hanson,  16  Or.  104,  17  Pac.  676. 
Pac  260. 
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S  593.    Costs  Wben  Several  Actions  ue  Brongfat  on  Same  Caase  (rf  Action. 

When  several  actions  shall  be  prosecuted  for  the  same  cause  of  action, 
against  several  parties  who  might  have  been  joined  as  defendants  in  the 
same  action,  disbursements  shall  be  allowed  the  plaintiff  in  each  action  if 
he  prevail  therein,  but  costs  shall  not  be  allowed  such  plaintiff  in  more 
than  one  of  such  actions,  which  shall  be  at  his  election,  unless  the  party  or 
parties  prosecuted  in  such  other  action  or  actions  shall,  at  the  time  of  the  com- 
mencement of  the  previous  action,  have  been  without  this  state  or  secreted 
therein.     [L.  1862;  D.  Cd.  §540;  H.  C.  §550.] 

I  S«S.    Coats,  Wben  Allowed  to  DefcndanL 

Costs  are  allowed  of  course  to  the  defendant  in  the  actions  mentioneii 
in  section  561,  unless  the  plaintiff  be  entitled  to  costs  therein;  and  when 
there  are  several  defendants  not  united  in  interest,  and  making  separate 
defenses  by  separate  answers,  costs  shall  be  allowed  or  not  to  each  of  such 
defendants  as  if  the  action  were  commenced  against  turn  separately. 
[L.  1862;  D.  Cd.  §  541;  H.  C.  §  6B1.] 

DEFENDANT.    WHBN    ENTITLED    TO  each  recovering  his  coats,   aa  but  one  blD 

R15COVER  COSTS:    See  note  to  1  5G1.  ol  costs  can  be  allowed:    Trier  V.  Tni8te«& 

FAILUREOF  DEFENDANTS  TO  SEVER  11  Or.  193,  IS  Pae.  329. 
THEIR  DEFENSE  will  preclude  them  from 

i  SH.    Amount  of  Costs. 

Costs,  wben  allowed  to  either  party,  are  as  foUows : — 

1.  In  the  supreme  court,  on  an  appeal  to  the  prevailing  party,  fifUen 
dollars; 

2.  In  the  circuit  court,  to  the  prevailing  party  when  judgment  is  given 
without  trial  of  an  issue  of  law  or  fact,  or  upon  an  appeal,  five  dollars;  Then 
judgment  is  given  after  trial  of  an  issue  of  law  or  fact,  ten  dollars; 

3.  In  the  county  court,  one  half  the  amount  allowed  in  the  cireoit 
court. 

But  when  on  an  appeal  to  the  supreme  or  circuit  court  a  new  trial 
is  ordered,  or  a  decision  given  modifying  the  judgment  appealed  from,  tlie 
costs  on  appeal  shall  be  allowed  or  not,  in  the  discretion  of  the  appellate 
court.     [L.  1862;  D.  Cd.  §  542;  H.  C.  §  652.] 

COSTS    IN    PROBATE    PROCEEDINGS:        Where  a  Judsment  ta  roodlfled  on  «W»1 

See  11101.    post.  to  the  circuit  court,   the  qveatlon  ol  «W 

THIS  SECTION  applies  to  eaaes  brought  Is  In  the  aound  discretion  o(  thai  court  »M 

by    appeal    to    tbe    various    courts    named;  Us  decision  will  be  dlsturt>ed  only  In  "^ 

HoIUster    v.    Hagln,    3    Or.    319;    Nuree    V.  of  abuse:    Sugar  Pine  I~  Co.  v.  Girrett.  3 

Justua.    6  Or.    7B;   Burt  v.   Ambrose,   11  Or.  Or.   1T2,   42  PaC   129. 
29,  1  Pac.  165. 

i  6U.    Disbursements,  What  Constitnte,  and  Wlien  Allowed. 

A  party  entitled  to  costs  shall  also  be  allowed  for  all  necessary  i-- 

bursements,  including  the  fees  of  ofEcers  and  witnesses,  the  necessary  ei- 
penses  of  taking  depositions  by  commission  or  otherwise,  the  expense « 
publication  of  the  summons  or  notices,  and  the  postage  where  the  »^ 
are  served  by  mail,  the  compensation  of  referees,  and  the  necessary  eipase 
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of  copjring  any  public  record,  book,  or  document  used  as  evidence  on  the 
trial     [L.  1862;  D.  Cd.  §  643;  H.  C.  §  653.] 

See  §  6€9  as  to  what  items  constitute  legitimate  disbursements. 

{  M6.    Costs   and  Disbursements  in  Suit. 

In  a  suit,  costs  and  disbursements  shall  be  allowed  to  a  party  in 
whose  favor  a  decree  is  given,  in  like  manner  and  amount  as  an  action, 
without  reference  to  the  amount  recovered  or  the  value  of  the  subject 
of  the  suit,  unless  the  court  otherwise  directs.  [L.  1862 ;  D.  Cd.  §  544 ; 
H.  C.  §  654.] 

COSTS  IN  EQUTTY  CASES  are  within  ant  for  the  redemption  of  the  contract,  the 

the  sound   discretion   of   the   court,    under  latter  did  not  admit  that  he  held  the  prop- 

this  section,   which  discretion  will  not 'be  erty  as  security,  or  was  ready  or  willing  to 

reviewed    except    on    a    clear    showing    of  reassign  the  contract  on  payment  of  the 

abuse:    Lovejoy  v.  Chapman,  23  Or.  576,  32  amount  due:    Lovejoy  y.  Chapman,  23  Or. 

Pac  687;  Cole  v.  Logan,  24  Or.  314,  83  Pac.  571,  32  Pac.  687. 

668;  Fleming  v.  Carson,  37  Or.  225,  62  Fac.  Nor  is  it  abuse  of  such  discretion  to  aUow 

874.  costs  to  neither  party  where  the  appellant's 

This  discretion  extends  only  to  who  shall  cause  of  suit  was  based  upon  an  alleged 
pay  costs,  and  once  that  discretion  has  been  prior  appropriation,  while  tne  court  found 
exercised  by  the  court  it  is  subject  to  re-  that  the  defendant  was  the  prior  appro- 
view  only  for  abuse,  and  the  decision  ought  prlator,  and  there  were  also  many  equities 
to  be  as  binding  on  the  lower  court  upon  a  in  favor  of  the  defendant:  Cole  v.  Logan, 
motion  to  vacate  judgment  as  on  the  appel-  24  Or.  314,  83  Pac.  668. 
late  court,  and  can  not  be  changed:  Nick-  In  a  suit  to  dissolve  a  partnership  the 
lin  V.  Robertson.  28  Or.  284,  42  Pac.  993,  52  court  expenses  should  ordinarily  be  charge- 
Am.  St.  Rep.   790,   note.  able  against  the  assets  of  the  partnership. 

It  is  not  an  abuse  of  this  discretion  to  unless   one   partner  was  at   fault  so   that 

tax  the  costs  against  defendant  upon  a  de-  he  should  be  charged  with  costs  as  a  pun- 

cree  rendered  in  favor  of  plaintift  in  a  suit  ishment:    Fleming  v.   Carson,   37   Or.   225, 

to  redeem  a  contract  for  the  purchase  of  62  Pac.  374. 

land  which  had  been  assigned  to  defendant  As  to  what  items  are  legitimate  disburse- 
as  security    for    a   loan,    where,    although  ments,  see  9  669,  post, 
plaintiff  did  not  tender  any  sum  to  defend- 

{  M7.    Pees  of  Officers. 

Every  oflBcer,  witness^  or  other  person  required  to  do  or  perform  any 
^        act  or  service  for  any  party  to  any  action^  suit,  or  proceeding  whatever, 
shall  be  entitled  to  demand  and  receive  from  such  party  the  compensa- 
tion which  the  law  allows  therefor  in  advance;  but  a  party  to  any  action, 
suit,  or  proceeding  in  any  court  of  justice  in  this  state  may  at  his  option 
pay  the  fees  of  the  officers  thereof  in  advance,  or  give  such  officers  an 
imdertaking  with   sufficient  sureties  therefor.     The   costs   and   disburse- 
ments which  a  party  is  entitled  to  recover  from  another  may  be  collected 
by  the  execution  to  enforce  the  judgment  or  decree  as  a  part  thereof.    The 
fees  secured  to  the  officers  of  the  court,  or  either  of  them,  by  any  party 
^        to  the  judgment  or  decree,  may  be  collected  by  an  execution  against  the 
>        property  of  such  party  and  that  of  his  sureties  in  the  undertaking  therefor. 
Such  officers'  execution  may  issue  in  the  name  of  the  clerk  as  plaintiff  in 
the  writ,  and  for  the  benefit  of  all  officers  of  the  court  to  whom  fees  are 
80  due  and  secured,  whenever  an  execution  might  issue  to  enforce  the 
judgment  or  decree  at  the  instance    of    the    prevailing    party    therein. 
r'       [L  1862,  p.  141;  L.  1864;  D.  Cd.  §  545;  H.  C.  §  655.] 

When   a    Judgment   and    costs    rendered  the  clerk  thereon  until  the  judgment  has 

^''        Against  a  party  has  been  satisfied  on  the  been    reopened    or    set    aside:     Snipes    v. 

record,  an   additional   cost   bill,    filed   four  Beezley,  6  Or.  421. 

fl)^         months  after  the  satisfaction  of  judgment,  As  to  legitimate  items  of  disbursement, 

can  not  be  entered  and  execution  issued  by  see  9  669. 
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f  an.    Costa  and  Disbuiaenieiits  to  be  Taxed  hj  Clerk. 

CoBts  and  dJBbursements  shall  be  taxed  and  allowed  by  the  clerL 
No  disbursements  shall  be  allowed  any  party  unless  he  shall  file  with  the 
clerk,  within  five  days  from  the  entry  of  judgment  or  decree,  a  state- 
ment of  the  same,  which  Btatement  must  be  verified  except  as  to  fees  of 
ofKcers.  A  statement  of  diebursements  may  be  filed  with  the  clerk  at  any 
time  after  five  days,  but  in  such  case  a  copy  thereof  must  be  served  upon 
the  adverse  party.  A  disburaement  which  a  party  is  entitled  to  recover 
must  be  tased>  whether  the  same  has  been  paid  or  not  by  such  party.  The 
statement  of  disbursements  thus  filed,  and  costs,  shall  be  allowed  of  course 
unless  the  adverse  party,  within  two  days  from  the  time  allowed  to  file 
the  same,  shall  file  his  objections  thereto,  stating  the  particulars  of  sui^ 
objections.     [L.  1862,  p.  141;  L.  1864;  D.  Cd.  §  546;  H.  C.  §  556.] 


TIME  wrrmN  wHicai  costs  must 
be:  taxed. — In  many  cases  It  Is  Incon- 
venient and  almost  Impossible  *~  *~~  "" 
costs  at  the  close  of  the  tent 
the  final  adjournment  of  the  ( 
and  the  practice  '     "      " 


Hunds.   7  Or." 
Objection!! 


and  before 

In  the 

'attennLrdB  taxed:  ~8tate  v. 
"1. 
-_  cost  bills  should  not  be  en- 
tertained after  the  lapse  of  Ave  months, 
when  no  objection  was  llled  within  two 
days,  unless  It  is  shown  that  the  delay  re- 
sulted from  mistake.  Inadvertence,  surprise, 
or  excusable  mistake:  Hlslop  v.  Mo^den- 
hauer.  24  Or.   IDT.   32  Pac.   lOZS. 

The  time  for  nilng  cost  bills  and  objec- 
tions thereto  shonld  be  computed  by  ex- 
cluding the  Urst  day  and  also  the  last  day, 
whon  It  fulls  on  Sunday:  NlckUn  V.  Robert- 
3S4,  42  Pac.  SBS.  G2  Am.  St.  Rep. 

of    I 


790.    

VERI FICATION.— The 


No  objection  to  any  Item  con  be  consid- 
ered or  entertained  unless  made  before  Iha 
taxlns  olUcer  In  the  court  below,  and  within 
the  time  allowed  by  law:  Walker  v.  Gold- 
smith, IE  Or.  161,   IT  Pac.  SSe. 

The  filing  of  an  aflldavit  In  support  of  ■ 
cost  bill  after  the  tiling:  ol  o>>Jectloiii 
thereto  Is  a  waiver  of  the  point  that  the  ob- 
jections were  not  filed  within  the  proper 
time:  Hammer  v.  Downing.  19  Or.  E04,  (T 
Pac  30. 

Whore  an  original  answer  was  rendered 
nugatory  by  the  flllngof  an  amended  answer. 
the  cost  of  Including  such  amended  answer 
in  the  abstract  on  appeal  will  be  taxed  to 
the  appellant:   Hammer  v.  Downing,  aupnu 

Where  appellant  on  reversal  has  Bled  a 
verified  statement  of  his  disbursements 
within  five  days  from  the  entry  of  judgment 
on  appeal,  and  no  objection  Is  died  within 
the    prescribed    time,    the    clerk    Is   without 


I.  2  Or.  IST;  Cross  v.  Chichester, 


e  verlBcatlon  may  b 

iy  of  the  party  If  he 

the  (acts:    Morris  v.  Rodgers 


EOt.   65   Pac.   990. 

WHERE  NO  OBJECTIONS  ARE  FILED 
TO  a.  Btalement  of  costs,  the  clerk  has  no 
discretion    In    allowing    the    Items    therein 


„      I.  28  Or.  2TB,  38 
Pac.   931.    it   Am.   St.  Rep.   fl29. 
BILL  OF  COSTS.— The  bill  of 


ts  should 

,     each    lte.„    I,.      .._".:__. 

mlth.    18   Or.    181.    IT   Pac    SSB;    Cross 


mtained: 

42  Pac.  991.  Si  Am.  St.  Rep.  T90.   m 
For  legitimate  Items  of  dlsbursem< 


a  the  t\ 


V.    Chlchei.._.,    _    ...   __.. 

THE  OBJECTION  TO  A  BILL  need  noi 
must  point   out  partic- 


ularly   the 

Chli^hPMer,  4  Or.  114:  Walker 
81,  IT  Pac.  8«E. 


bill: 


BILLS     IN     THE-   SUPREME 

COURT.— The  provisions  of  this  section  re- 
garding the  service  of  coat  bills,  when  Sled 
more  than  live  days  after  entry  of  judgroenl 
or  decree,  regulate  the  practice  In  (he  du- 
■t  as  well  as  In  the  circuit  courti: 


This  _     . 

preme    court:     Hammer 
■.  604,  67  Pac.  SO. 


Is  a  rule  of  procedure  In  tf 


.'.  Qoldamlth.    Rader  v.  Barr.  37  Or.  468.  61  Pac.  10!T. 

16  Or.  181,  17  Pac,  8flE.  "  "  '        ■ 

The    cost   bill   should    set    out    each    Item    i 
aeparately.  and   the  objection  should  be  to    i 
each  itfm  to  which  oblectlon  Is  made:  Wtl- 
■on  V.  Salem.  3  Or.  4St. 

I  ne.    Clerk  to  Pasa  Upon  Objections  _  Appeal  to  Court. 

When  objections  are  made  to  the  claim  for  costs  or  disbursementf, 
the  party  seeking  to  recover  the  same  may,  within  five  days  after  said 
objections  are  filed,  file  with  the  clerk  an  amended  verified  statement  show- 
ing the  materiality  and  necessity  of  each  item  so  objected  to,  whereupon 
the  clerk  shall  forthwith  pass  upon  the  same,  and  indorse  upon  said  verified 
statement  or  append  thereto  the  charges  allowed  or  disallowed:  Provided, 
that  no  officer's  fees  shall  he  recovered  as  a  disbursement,  unless  such  officer 


|.L 
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shall  file  in  said  cause  an  itemized  statement  of  all  fees  claimed  by  him 
in  said  cause.  A  party  aggrieved  by  the  decision  of  the  clerk  in  the  allow- 
ance of  costs  and  disbursements  may  have  such  decision  reviewed  by  the 
court  or  judge  in  a  summary  way,  by  filing  a  motion  in  said  cause  to  have 
such  costs  or  disbursements  retaxed.  Such  motion  shall  be  filed  within 
ten  days  after  the  allowance  by  the  clerk,  and  shall  specify  the  items 
objected  to,  and  briefiy  the  grounds  of  such  objection,  and  the  filing  of 
such  motion  shall  stay  the  collection  of  the  items  objected  to  until  the 
same  shall  be  disposed  of.  As  soon  as  convenient  after  the  filing  of  such 
motion,  the  court  or  judge  shall  hear  and  determine  the  same,  and  allow 
and  tax  such  items  only  as  may  legally  and  [be]  taxable  against  the  party 
objecting  upon  the  hearing  of  such  motion;  such  court  or  judge  may 
examine  any  record  or  paper  on  file  in  the  cause,  and  any  affidavits  which 
either  party  may  have  filed  in  support  of  or  against  any  item  of  costs  or 
disbursements  claimed,  and  thereupon  such  court  or  judge  shall  make  find- 
ings of  fact  and  law  upon  each  item  objected  to,  and  give  judgment  thereon, 
from  which  judgment  an  appeal  may  be  taken.  The  verified  statement  of 
objections  thereto,  and  the  amended  verified  statement,  if  any,  and  the 
findings  of  the  court  or  judge,  shall  constitute  the  judgment  roll;  and  on 
appeal  no  other  part  of  the  record  need  be  sent  up,  except  such  part  of 
the  records  and  papers  as  may  be  necessary  for  a  full  determination  of 
the  controversy.     [L.  1862;  D.  Cd.  §  547;  L.  1891,  p.  114;  H.  C.  §  557.] 

WHEN  OBJECTIONS  HAVB  BEEN  can  neither  be  attacked  nor  reviewed;  the 
MADE,  then  It  Is  proper  for  the  other  party  only  questions  on  such  appeals  are  the  items 
to  make  a  full  showincr  as  to  the  materiality  or  amounts  to  be  taxed:  Purvis  v.  Kroner* 
of  the  item;  this  is  to  be  made  by  the  veri-  18  Or.  414.  23  Pac.  260. 
fled  amended  statement  The  verified  state-  WHAT  ARE  LEGITIMATE  COSTS  AND 
ment  and  its  amendment  will  constitute  DISBURSEMENTS.  —  The  following  are 
the  proofs,  and  no  other  affidavit  will  be  considered  legitimate  disbursements:  Mile- 
allowed:    Crawford  v.  Abraham,  2  Or.  167.  age   fee   of  material  witnesses  within   the 

The  statement  need  not  show  the  mate-  state,  but  who  appeared  without  having 
riallty  of  the  testimony  of  the  witnesses  been  served  with  subpena:  Crawford  v. 
whose  fees  are  taxed,  where  it  states  that  Abraham,  2  Or.  166;  Sugar  Pine  L*.  Co.  v. 
they  necessarily  attended  court,  and  were  Garrett,  28  Or.  172,  42  Pac.  129;  Perham 
sworn  and  examined  as  witnesses  on  the  v.  Portland  Elec.  Co.  33  Or.  483.  63  Pac.  24; 
trial,  for  their  testimony  must  have  been  but  the  claim  must  be  for  the  number  of 
material  or  it  would  not  have  been  received:  miles  actually  traveled:  Crawford  v.  Abra- 
Wlllis  V.  LAnce.  28  Or.  383,  43  Pac.  487,  884;  ham,  2  Or.  166;  Sugar  Pine  L.  Co.  v.  Gar- 
bat  when  the  witness  was  not  sworn,  the  rett.  28  Or.  172.  42  Pac.  129. 
i&aterlality  of  his  testimony  must  be  shown:  Mileage  can  not  be  claimed  for  witnesses 
Pugh  v.  Good.  19  Or.  85,  23  Pac.  827.  from  out  of  the  state:    Crawford  v.  Abra- 

Buch  verification   may  be  either  by  the  ham.  2  Or.  166. 

party  or  his   attorney,    if  within   the  at-  And  in  two  or  more  cases  between  the 

tomey*!!    knowledge:     Morris    v.    Rodgers,  same  parties  at  the  same  term  witnesses 

2«  Or.  677,  38  Pac.  981.                           should  be  allowed  but  one  mileage  and  at- 

TIMEOF  FILING  AMENDED  VERIFIED  tendance,  and  the  attendance  in  each  suc- 

8TATEMENT  of  costs  may  be  extended  by  ceeding  case  should  reach  back  only  to  the 

the  court  if  the  application  for  such  exten-  final    disposition    of    the    preceding    case: 

ston  is  made  within  the  five  days  allowed  to  Crawford  v.  Abraham,  2  Or.  167. 

file  the  statement:    Willis  v.  Lance,  28  Or.  WITNESS    FEES.— When    the    pleadings 

382.  43  Pac.  487,  384;  otherwise,  however,  if  present  a  material  fact,  the  party  having 

such  application   Is   not   made   within   the  the  burden  of  proof  may  subpena  witnesses 

time  allowed  for  filing  the  statement:   His-  to  support  the  issue  on  his  part,  and  if  such 

lop  V.  Moldenhauer.  24  Or.  106,  22  Pac.  126.  witnesses  are  not  sworn  because  the  ad- 

PINDINGS  BY  COURT. — A  party  having  verse  party  at  the  trial  admits   the  fact, 

objected  to  certain  items  of  a  cost  bill,  the  thus   rendering  the   evidence   unnecessary, 

coart,  upon  motion  to  retax  costs,  should  such  party,  if  he  recover  costs,  may  tax  the 

loake  a  separate  finding  as  to  each  item  fees   of  such  witnesses  as  disbursements; 

objected  to:    Willis  v.   Lance,   28  Or.   384,  but  the  party  can  not  recover  the  expense 

48  Pac.  487,  884.  incurred   for  such   a  witness,   where   such 

Such  findings  must  be  made  before  the  witness  does  not  testify,  unless  some  suffl- 

Bupreme  court  can  consider  the  correctness  cient    reason    exists    which    would    legally 

of  the  taxation:   Thomas  v.  Thomas,  24  Or.  excuse  his  failure  to  testify:   Pugh  v.  Good, 

210.  83  Pac.  566.  19  Or.  85.  23  Pac.  827. 

APPEAL. — On  an  appeal  from  the  clerk's  FEES  OF  OFFICERS. — ^An  officer  can  not 

taxation   of   costs,    the    original    judgment  make  any  charge  for  any  act  performed  by 

awarding  the  costs  to  the  prevailing  party  him  by  virtue  of  his  office  unless  the  legis- 
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lature  haa  by  Bome  atatute  authorlied  luch  fled  Btatement  the  actual  cost  ot  the  piini- 

charse:    Pugh  v.  Good,  19  Or.  8G,  ZS  Pac.  lag  will  be  deemed  to  have  admitted  the 

t27.  allegation  that  the  same  was  Beventy-Dve 

Bo,  offlcerB  can  recover  casta  (or  mileage  cents  per  page,   under  Rule  21  of  the  3u- 

oaly  for  the  miles  actually  traveled:    Cole-  preme   Court,    providing   that   the   cleA  In 

man  v.  Row,  14  Or.  361,  12  Pao.  64B;  Howe  taxing  coeta  shall  allow  the  prevailing  party 

V.  Douglas  County,  S  Or.  488.  the  actual  cost  of  printing  his  abstract  and 

The  sherifTs   mileage   commences   at   his  hrief,  and  adldavita  of  such  cost  will  cot  be 

cHloe  at  the  county  seat;    Howe  v.  Douglas  considered  on  a  motion:    Toung  v.  Hughes. 

County,  3  Or.  4SS.  39  Or.  G86.  Se  Fac.  27Z. 

K£:£;PBR  OF  PP0P1:RTY  in  THB  cub-  Where   a  decree    In    the    trial   court  wu 

TOD¥   OF  the:   law.— This   is   neither  a  rendered  before   the  stenographic  notes  of 

cost    nor    a    dlabursement.     but    the    court  the  case  had  been  transcribed,  an  item  ot 

should  see  that   the  reasonable  charges  ol  UO-  being  reasonable  for  the  transcript,  will 

Its  ofllcers  are  taxed  in  the  cost  bill  against  be  allowed  the  prevailing  party,   the  same 

the    plaintllt.      The    reasonableness    should  being  necessary  (or  a   presentation    -.   — 

be  determined  by  the  court,  upon  notice  to  case  to  the  supreme  court:  Young  v.  Hugliei, 

Elalntir,  and  upon  proper  proof:  Mitchell  v.  supra. 

iDwnlng.  23  Or.  448,  32  Pac.  394;  Bchneider  The  cost  of  preparing  a  petition  for  n 

V.   Bears.   13  Dr.   69,  8  Pac.   8*1;  Hawley  v.  heorlng  can   not  be  recovered   by   the  pp 

Dawson.  IE  Or.  34T,  IB  Pac.  S92.  vailing  party  on  appeal,  where  the  cleric 

But  where  a  BhertfF  claims  a  certain  fee,  work   could  have  been  done  by  the  sppe 

and   an   action    la  agreed    to   be   settled    on  lant's  counsel:    Young  v.  Hughes,  aupia. 

that  basis,  a  larger  amount  ought   not  to  On  appeal,  a  motion  to  expunge  a  portli 

be  allowed  on  a  claim  put  In  after  the  mo-  of   the  adverse  party's   brief   may  be  coi 

tlon   to  dismiss  has  been   Hied,   without  a  sidered  on  the  question  of  coats:   While 

trial  by   the  court;    Mitchell   v.   Downing,  White,  S4  Or,  Ifll.  SO  Pac.  801. 

supra.  Where  the  transcript  contained  copies  of 

The  expense  of  making  a  survey  of  the  the    original   answer,    motion    to   strike   — ' 

land    In    controversy    in    the    case,    or   pre-  part  thereof,  a  demurrer  thereto,  an  o 

paring  a  plat  thereof  for  the  use  of  one  of  of  the  court  thereon,  an  amended  anam 

the   parties.    Is   not   a   disbursement   within  motion   to  strike   out  parts    thereof,  ai 

the  meaning  of  this  title:    Weiss  v.  Meyer,  demurrer  thereto,  which  were  rendered 

24    Or.    108,    22    Pac.    1026.      So,    the    court  gatory  by  a  second  amended  answer,  thi 

should  scrutinise  the  Hems,  and  should  not  pense  for  the  copies  thereof  In  the  reco 

allowed    them    to    be    puRed:      Thomas    v.  not  taxable  as   costs:    Albert  v,   Balen 

Thomas.   24   Or.    ZSD,    33   Pac.    ESS.  Or.  *M.  BG  Pac.  233. 

The  coat  of  preparing  a  transcript  for 

appeal  must  be  paid  primarily  by  the  api  _.  _ 

lant,    and    the   respondent   can   not    Include  employed   stenographe 

It  In  his  coat  bill  under  any  circumstances:     timer "   "     '  " 


t  Hied  a 

Of  the  abstract  and  brief  at  l_  ..  ,_.  ..  

to   which   an   objection  and   an   allegation       The   wagea    of   employees    In   i.   . 

that  seventy-flve   cents   per   page    was    the  which    a    receiver   has   been    appointed  ere 

reasonable  cost  was  lnteri>osed,  which  was  not  legitimate  costs  to  t>e  taxed  to  the  par- 

denied   In  an  amended  verlfled  statement,  ties.    They  must  be  paid  out  of  the  Income 

which  stated  that  the  appellant  had  agreed  ot  the  property:   Farmers'  Loan  Co.  v.  Ore- 

to   pay   such   price   for   the   printing,    the  gon  Pac.  Ry.  Co.  31  Or.  248,   48  Pac  7IK, 

movent  by  his  failure  to  allege  In  the  vert-  38  L.  R.  A.  424,  65  Am.  St.  Rep.  S2I. 

I  970.    Effect  of  AppeaL 

Such  appeal  shall  stay  the  proceedingB  as  to  the  costs  and  diBbntse- 
ments  to  which  the  appeal  is  taken  or  relates,  unless  the  reapondeDt  file 
Tpith  the  clerk  an  undertaking,  with  one  or  more  sureties,  to  the  effat 
that  if  the  decision  of  the  clerk  be  reversed  or  modified,  he  will  make 
such  restitution  as  the  court  or  judge  may  direct.  The  sufficiency  of  the 
sureties  in  the  undertaking  may  be  excepted  to  by  the  appeUant,  and  they 
be  required  to  justify  in  like  manner  and  with  like  effect  as  in  an  ordi- 
nary undertaking  for  an  appeal.     [L.  1862  j  D.  Cd.  §  548;  H.  C.  §  558.] 

i  S71.    Fees  of  Referees. 

The  fees  of  referees  shall  be  four  dollars  per  day  to  each  for  every 
day  spent  in  the  business  of  the  reference,  but  the  parties  may  agree  in 
writing  upon  any  other  rate  of  compensation,  and  thereupon  such  rate 
shall  be  allowed.     [L.  1863;  D.  Cd.  §549;  H.  C.  §569.] 

I  S7S.    CoiU  of  Postponeinentg  or  Other  Application  on  Ternia. 

Upon  an  application  to  postpone  a  trial,  the  payment  to  the  adverse 
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party  of  a  siim^  not  exceeding  ten  dollars^  as  costs  may  be  imposed  by  the 
court  as  a  condition  of  granting  the  postponement^  and  in  all  cases  where 
this  code  authorizes  a  court  or  judge  to  allow  a  party  to  do  any  act  in  an 
action^  suit,  or  proceeding  upon  terms,  such  court  or  judge  may,  as  a  con- 
dition of  such  allowance,  impose  upon  such  party  the  payment  of  a  like 
sum  as  costs.    [L.  1862;  D.  Cd.  §  560;  H.  C.  §  660.] 

8  67S.    Tender,  EfiFect  as  to  Costs. 

When  in  any  action  or  suit  for  the  recovery  of  money  or  damages  only, 
the  defendant  shall  allege  in  his  answer  that  before  the  commencement 
thereof  he  tendered  to  the  plaintiff  a  certain  amount  of  money  in  full 
payment  or  satisfaction  of  the  cause  of  action  or  suit,  and  now  brings 
the  same  into  court  and  deposits  it  with  the  clerk  for  the  plaintiff,  if  such 
allegation  of  tender  be  found  true,  and  the  plaintiff  do  not  recover  a  greater 
sum  than  the  amount  so  tendered,  he  shall  not  recover  costs  off  the  defend- 
ant, but  the  defendant  shall  recover  them  off  him.  [L.  1862 ;  D.  Cd.  §  651 ; 
H.  C.  §  561.] 

A  defendant  desirin^r  to  avoid  the  pay-  party  from  the  duty  of  actually  havln^r  the 

ment  of  coats  must  allege  that  before  the  money  In  fact,   nor  from  bringing  it  into 

commencement  of  the  action  he  tendered  court  when  the  suit  is  begrun  in  order  to 

the  plaintift  an  amount  in  satisfaction  of  keep  his  tender  good:    Holladay  v.  Holla- 

hls  demand,  and  now  brings  the  same  into  day,  13  Or.  536,  11  Pac.  260,  12  Pac.  821.   To 

court  and  deposits  it  for  plaintiff:    Jacobs  same  effect  see  Crawford  v.  O'Connell,  89 

T.  Oren,  30  Or.  598,  48  Pac.  431.  Or.   163.   64  Pac.   658. 

A  bm  to  restrain  the  collection  of  taxes  PROOF  OP  TENDER.— A  verdict  in  favor 
on  the  ground  that  they  are  excessive  is  of  plaintiff  for  the  sum  alleged  by  defend- 
Insufficient,  where  it  alleges  that  the  plain-  ant  to  have  been  tendered  does  not  of  it- 
tiff  tendered  to  the  tax  collector  a  desig-  self  show  that  the  allegations  of  tender 
nated  amount  conceded  by  him  to  be  due,  and  deposit  were  found  to  be  true,  so  as  to 
which  the  collector  refused  to  receive,  but  entitle  defendant  to  recover  his  costs,  with- 
does  not  show  that  the  tender  was  kept  out  a  special  finding  to  that  effect:  Jacobs 
good  by  depositing  the  money  in  court:  v.  Oren,  80  Or.  598.  48  Pac.  431. 
Welch  ▼.  City  of  Astoria,  26  Or.  89,  87  FAILURE  OF  THE  VENDOR  to  make  a 
Fac.  69.                           tender  of  performance  before  instituting  a 

NECESSITY    OF   ACTIJALiLY    PAYING  suit  to  foreclose  the  equitable  interest  of 

INTO  COURT. — Section  864,  providing  for  a  the  vendee  under  a  bond  can  only  affect 

written  order  to  pay  money  in  lieu  of  a  the  question  of  costs;  and  if  such  failure  is 

teiMler,  Is  intended  merely  to  dispense  with  not  made  a  defense,  the  costs  should  abide 

the  necessity  of  actually  producing  and  of-  the  result:    Security  Sav.  Co.  v.  Mackenzie, 

fering  the  money,   but  does  not  relieve  a  33  Or.  212,  52  Pac.  1046. 

§  674.    Costs,  Guardian  Liable  for  —  Suit  by  Person  in  Right  of  Another. 

When  costs  or  disbursements  are  adjudged  against  an  infant  plaintiff, 
the  guardian  by  whom  he  appeared  in  the  action  or  suit  shall  be  respon- 
sible therefor,  as  if  he  were  the  actual  plaintiff  in  such  action  or  suit,  and 
payment  thereof  may  be  enforced  against  him  accordingly.  In  an  action 
or  suit  prosecuted  or  defended  by  an  executor,  administrator,  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute  to  prosecute 
or  defend  therein,  costs  shall  be  recovered  as  in  ordinary  cases,  but  such 
costs  shall  only  be  chargeable  upon  or  collected  off  the  estate,  fund,  or 
party  represented,  unless  the  court  or  judge  thereof  shall  order  the  same 
to  be  recovered  off  the  plaintiff  or  defendant  personally  for  mismanagement 
or  bad  faith  in  such  action  or  suit  or  the  defense  thereto.  [L.  1862 ;  D.  Cd. 
§§552,  653;  H.  C.  §§662,  663.] 

1 975.    Costs  on  Review  of  Decision. 

When  the  decision  of  an  oflBcer,  tribunal,  or  court  of  inferior  jurisdic- 
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tion  ia  brooglit  before  a  court  for  review,  such  review  shall,  for  all  the  pur- 
poeee  of  costs  or  disbursements,  be  deemed  an  appeal  to  such  court  upon 
errors  in  law,  and  costs  therein  shall  be  allowed  and  recovered  accordingly. 
[L.  1863;  D.  Cd.  §  554;  H.  C.  §  564.] 

The  act  of  the  legtBl&ture  of  lg9E,  creat-  board  be  reversed  by  Uie  court  a  dofendant 

ijig  the  board  of   medical  examiners,   and  ts  not  entitled  to  recover  from  the  rvliilois. 

resulatliiK    the    proceedings    before    such  as   In  an   ordinary  action,   ae  provided  by 

board,   not  having  made  provision  for  the  the  next  section:    Btate  ez  rel.  v.  Bates,  t* 

recovery  of  costs  In  case  the  action  of  the  Or.  £1S.  6G  Pac.  iG. 

f  S78.    Costs  Where  Stite  or  Public  Coipontion  Part7,  etc. 

In  all  actiona  or  suits  proeecuted  or  defended  in  the  name  and  for  the 
use  of  the  state,  or  any  county  or  other  public  corporation  therein,  the  state  or 
public  corporation  shall  be  liable  for  and  may  recover  costs  in  like  manner  and 
with  like  effect  as  in  the  case  of  natural  persons.  When  a  natural  person  is 
joined  with  the  state  as  plaintiff,  or  the  action  is  upon  the  information  of  such 
natural  person,  he  shall  be  liable  in  the  first  instance  for  the  defendant's 
costs;  and  such  costs  shall  not  be  recovered  from  the  state  until  after  esecu- 
tioD  issued  therefor  against  such  person  and  returned  unsatisfied  in  whole 
OP  in  part.     [L.  1863;  D.  Cd.  §  555;  H.  C.  §  565.] 

LIABIUTY  OP  COUNTT  FOR  COSTS.—  curred  In  the  defense,  since  there  Is  no 
A  county  ia  not  liable  to  a  person  who  has  liability  at  common  law,  and  this  section  ii 
been  tried  and  aciultted  on  a  criminal  not  applicable  to  criminal  actions:  Eloen  v. 
charse  (or  the  coats  and  disbursements  In-    Multnomah  County,  SI  Or.  IIG.  IS  Pac.  7J0, 

1 S77.    State  not  Required  to  Advance  CobU  or  (Hve  Bond. 

That  in  all  actions  or  proceedings  in  any  court  in  this  state  in  which  the 
state  of  Oregon  is  a  party,  or  interested  therein,  it  shall  not  be  required  to 
advance  any  costs  in  any  such  action  or  proceeding;  and  that  the  state  shall 
Hot  be  required  to  furnish  any  bond  or  undertaking  upon  appeal  or  other- 
wise in  any  such  action  or  proceeding.     [L.  1899,  p.  96,  §  1.] 

t  S78.    Security  for  Costs. 

The  attorney  of  a  plaintiff  wiio  resides  out  of  the  state,  or  ie  a  foreign 
corporation,  against  whom  costs  are  adjudged  in  favor  of  a  defendant,  is  liable 
to  such  defendant  thereof;  and  if  he  neglect  to  pay  the  same,  upon  the  infor- 
mation of  such  defendant  shall  be  punished  as  for  a  contempt.  The  attorney 
may  relieve  or  discharge  himself  from  such  liability  by  filing  an  undertaking 
at  the  commencement  of  the  action  or  suit,  or  at  any  time  thereafter  before 
judgment  or  decree,  for  the  payinent  to  the  defendant  of  the  costs  and  dis- 
bursements that  may  be  adjudged  to  him,  executed  by  one  or  more  sufBcient 
sureties.     [L.  1862;  D.  Cd.  §  556;  H.  C.  §  666.] 


S  679.    Qualification  of  Sureties  —  Liability  of  Attorney  —  Depout  Witb  Clerk 

The  sureties  in  such  undertaking  shall  possess  the  qualifications  of  sure- 
ties  in  an  undertaking  for  bail  on  arrest,  and  their  sufficiency  may  be  excepted 
to  by  the  defendant  at  any  time  within  five  days  from  notice  of  filing  the  sam^ 
and  if  so,  they  shall  justify  in  an  amount  not  less  than  two  hundred  dollars, 
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in  like  manner  and  with  like  effect  as  sucli  sureties  for  bail  on  arrest.    Until 

« 

the  time  for  excepting  to  the  sufficiency  of  the  sureties  has  expired,  or  if 
excepted  to,  until  they  be  found  sufficient,  the  attorney  is  liable  as  if  no 
undertaking  had  been  given.  A  deposit  of  two  hundred  dollars,  or  other  sum 
which  the  court  or  judge  may  direct,  with  the  clerk  may  be  made  in  lieu  of 
such  undertaking.     [L.  1862;  D.  Cd.  §  567;  H.  C.  §  667.] 

§  580.    Costs  on  Motion,  and  in  Cases  Not  Otherwise  Provided  For. 

A  sum  not  exceeding  five  dollars  as  costs  may  be  allowed  to  the  prevailing 
party  on  a  motion,  in  the  discretion  of  the  court,  and  may  be  absolute  or 
directed  to  abide  the  event  of  the  action  or  suit.  In  any  action,  suit,  or  pro« 
ceeding  as  to  which  the  allowance  and  recovery  of  costs  may  not  be  provided 
for  in  this  chapter  or  elsewhere  in  this  code,  costs  may  be  allowed  or  not, 
according  to  the  measure  herein  prescribed  and  apportioned  among  the 
parties,  in  the  discretion  of  the  court.     [L.  1862 ;  D.  Cd.  §  668 ;  H.  C.  §  668.] 


CHAPTER  VII. 

OP   RECORDS   AND    FILES   OF   THE   COURT. 

f  581.    Records  of  Court,  What  Constitute. 

The  records  of  the  circuit  and  county  courts  are,  a  register,  journal, 
judgment  docket,  execution  docket,  fee  book,  jury  book,  and  final  record;  and 
the  records  of  the  supreme  court  are,  the  register,  journal,  and  fee  book  only ; 
but  this  section  does  not  include  the  books  and  records  of  the  county  court, 
pertaining  to  probate  and  county  business.  [L.  1862 ;  D.  Cd.  §  669 ;  H.  C. 
§  569.] 

Since  the  office  of  county  clerk  was  abol-  court  and  clerk  of  the  county  court  abol- 
ished in  Multnomah  county  it  seems  that  ished. 

the  clerk  of  the  circuit  court  and  the  clerk  This  section  requires  both  the  county  and 

of  the  county  court  are  each  required  to  the  circuit  courts   to  keep  sefMirate  Juds- 

keep  a   Jud^^ent  docket,   which   must   be  ment  dockets:    Western  Sav.   Co.   v.   Cur- 

eiamined   to  ascertain  whether  there  are  rey.  39  Or.  407,  66  Pac.  360. 

any  Judgment   lien   against   the   property:  The  entry  of  a  Judgment  in  a  book  enti- 

Dickson  V.   Back.  32  Or.  228,  61  Pac.  727.  tied  "Judgment  Lien  Book.  B.  County."  and 

Since  this  decision  the  office  of  county  clerk  which  does  not  specify  the  court  in  which 

of  Multnomah   county  has   been   re-estab-  the  Judgment  was  entered  is  insufficient  to 

llshed  and  the  offices  of  clerk  of  the  circuit  create  a  lien:    Western  Sav.  Co.  v.  Currey, 

39  Or.  407,  66  Pac.  360. 

(5SS.    Register,  How  Kept. 

The  register  is  a  book  wherein  the  clerk  shall  enter,  by  its  title,  every 
action,  suit,  or  proceeding,  commenced  in,  or  transferred  or  appealed  to,  the 
court  whereof  he  is  clerk,  according  to  the  date  of  its  commencement,  trans- 
fer or  appeal;  and  thereafter,  until  the  entry  of  judgment,  note  therein, 
according  to  the  date  thereof,  the  filing  or  return  of  any  paper  or  process,  or 
the  making  of  any  order,  rule,  or  other  direction  in  or  concerning  such  action, 
suit,  or  proceeding.     [L.  1862 ;  D.  Cd.  §  660 ;  H.  C.  §  670.] 
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{  6B3.    Journal,  What  to  be  Entered  Therein. 

The  journal  is  a  book  wherein  the  clerk  shall  enter  the  proceedings  of  the 
court  during  term  time,  and  such  proceedings  in  vacation  as  this  code 
specially  directs.     [L.  1862;  D.  Cd.  §561;  H.  C.  §571.] 


I  SB4.    Jndgment  Docket,  How  Arranged. 

The  judgment  docket  is  a  book  wherein  judgments  and  decrees  are  dock- 
eted, as  elsewhere  provided  in  this  code.  Each  page  thereof  shall  be  divided 
into  eight  columns,  and  headed  as  follows:  judgment  debtors;  judgment 
creditors;  amount  of  judgment;  date  of  entry  in  journal;  when  docketed; 
appeal,  when  taken ;  decision  on  appeal ;  satisfaction,  when  entered.  [L.  1862 ; 
D.  Cd.  §  562 ;  H.  C.  §  572.] 


A   Judsment    entry    which    falU    to   show  The   statute   d 

when   the   Judginent   iraa   docketed   1>   In-  of  all  the  nameH 

BUlBclent.   It  seeme.  to  create  a  Men  upon  create  a  lien,  bi 

Sropeny:   Hutchison  v.  Ocrhain,  ST  Or.  SIT.  those  wboae 
1  Pac.  4S1:  Weatern  8av.  Co.  v.  Currey.  SB 


a  not  require  the  entry 
t  a  Judgment  In  order  (o 
the  lien  !■  valid  asalnit 
I  are  entered  In  the  Judc- 

docket:    Do  L*ihmutt  v.  Seilwood,  Id 

Or.  124. 


I  S8S.    Execution  Docket,  How  Kept 

The  execution  docket  is  a  book  wherein  the  clerk  shall  note,  under  the 
title  of  every  cause,  the  issue  and  return  of  execution,  and  generally  the  filing 
or  return  of  any  paper  or  process,  or  the  making  of  any  order,  rule,  or  other 
direction  therein,  from  and  after  the  entry  of  judgment  or  decree,  until  satis- 
faction or  performance  thereof.     [L.  1862 ;  D.  Cd.  §  563 ;  H.  C.  §  573.] 


!  SM.    Fee  Book,  What  to  be  Entered  In. 

The  fee  book  is  one  wherein  the  clerk  shall  enter,  under  the  title  of  every 
cause,  against  the  party  to  whom  the  service  is  rendered,  the  clerk's  tees 
earned,  and  received  or  not  received,  and  none  other,  except  as  spectally 
directed  by  this  code.     [L.  1862;  D.  Cd.  §  564;  H.  C.  §  574.] 

I  U7.    Final  Record,  What  la. 

The  6na1  record  is  a  hook  wherein  the  clerk  shall  record  the  papers, 
pleadings,  and  proceedings  in  a  cause,  as  elsewhere  provided  in  this  code. 
[L.  1862;  D.  Cd.  §  665;  H.  C.  §  575.] 

t  ua.    Jury  Book,  How  Kept 

The  jury  book  is  one  wherein  the  clerk  shall  enter  the  names  of  the 
persons  attending  upon  the  court  at  a  particular  term  as  grand  or  trial 
jurors,  the  time  of  the  attendance  of  each,  and  when  discharged  or  excused, 
and  the  amount  of  fees  and  mileage  earned  by  each.  [L.  1862 ;  D.  Cd.  §  566; 
H.  C.  §  576.] 


I  ns.    Files  of  Court  What  Are. 

The  files  of  the  court  are  all  papers  or  process  filed  with  or  by  the  clerk 
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of  the  court,  in  any  action,  suit,  or  proceeding  therein,  or  before  the  judge 
thereof.     [L.  1862 ;  D.  Cd.  §  667 ;  H.  C.  §  577.] 

§  680.    Custody  of  Records  and  Files. 

The  records  and  files  of  the  court  are  to  be  kept  in  the  clerk's  oflBce,  in 
the  custody  of  the  clerk,  and  he  is  responsible  for  them.  They  shall  not  be 
taken  out  of  the  office  by  any  one,  except  by  the  judge  of  the  court  or  an 
attorney  thereof,  when  allowed  by  special  order  of  the  court  or  judge,  or  some 
general  rule  therefor  prescribed  by  the  court  and  entered  in  the  journal. 
[L  1862 ;  D.  Cd.  §  568 ;  H.  C.  §  578.] 

1 891.    Search  and  Examination  of  Records  and  Files. 

Whenever  requested,  the  clerk  shall  furnish  to  any  person  a  certified  copy 
of  any  portion  of  such  records  or  files,  and  no  person  other  than  such  clerk 
is  entitled  to  make  such  copy,  or  to  the  use  of  the  records  or  files  for  such 
purpose.  Whenever  requested,  the  clerk  shall  search  such  records  and  files, 
and  give  a  certificate  thereof  according  to  the  nature  of  the  inquiry,  and  no 
person  other  than  such  clerk  or  an  attorney  of  the  court  shall  be  entitled  to 
search  and  examine  such  records  or  files,  unless  he  be  a  party  in  interest,  as 
appears  of  record,  concerning  the  matter  sought  to  be  examined  or  inquired 
of.    [L.  1862 ;  D.  Cd.  §  569 ;  H.  C.  §  579.] 
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TITLE  VIII. 

OF   SPECIAL   PROCEEDINGS. 

Chapteb  I.  Of  Genehal  Pbovibions 593 

II.  Of  the  Writ  of  Eevibw 694 

III.  Of  the  Writ  of  Mandauos 604 

rv.  Op  the  Weit  of  Habeas  Coepds    ....  619 

v.  Of  the  Punishment  op  Contempts  ....  663 

CHAPTER  I. 

OF    GENERAL   PROVISIONS. 

f  Sn.    Paitin  to  Special  Procecdinga. 

The  party  prosecutiDg  a  special  proceeding  shall  be  known  as  the  plain- 
tiff, and  the  adverse  party  as  the  defendant  [L.  1862 ;  D.  Cd.  §  570 ;  H.  C. 
S  680.] 

fl  59S.    Judgment  in  a  Special  Proceedinc. 

A  judgment  in  a  special  proceeding  is  the  final  determination  of  the 
rights  of  the  parties  therein.  The  definition  of  a  motion  and  an  order  in  an 
action  are  applicable  to  similar  acts  in  a  special  proceeding.  [L.  1862; 
D.  Cd.  §571;  H.  C.  §581.] 

CHAPTER   II. 
OP    THE   WHIT    OP    REVIEW. 

i  6M.    Writ  of  Review  or  Certiorari. 

The  writ  heretofore  known  as  the  writ  of  certiorari  is  known  in  this  code 
as  the  writ  of  review.     [L.  1863 ;  D.  Cd.  §  572 ;  H.  C.  §  582.] 

i  59S.    Who  Hay  Proaecutc. 

Any  party  to  any  process  or  proceeding  before  or  by  an  inferior  court, 
oiBcer,  or  tribunal  may  have  the  decision  or  determination  thereof  reviewed 
for  errors  therein,  as  in  this  chapter  prescribed,  and  not  otherwise.  Upon  a 
review,  the  court  may  review  any  intermediate  order  involving  the  merits  and 
necessarily  affecting  the  decision  or  determination  sought  to  be  reviewed. 
[L.  1862;  D.  Cd.  §  573;  H.  C.  §  583.] 

Bee  note  to  )  69T. 
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§  m.    By  Whom  AUowed 

The  writ  shall  be  allowed  by  the  circuit  court  or  judge  thereof,  or  by  the 
county  court  or  judge  of  the  county  wherein  the  decision  or  determination 
sought  to  be  reviewed  was  made,  upon  the  petition  of  the  plaintiff,  describing 
the  same  with  convenient  certainty,  and  setting  forth  the  errors  alleged  to 
have  been  committed  therein.  Such  petition  shall  be  signed  by  the  plaintiff 
or  his  attorney,  and  verified  by  the  certificate  of  an  attorney  of  the  court,  to 
the  effect  that  he  has  examined  the  process  or  proceeding,  and  the  decision  or 
determination  therein,  and  that  the  same  is  erroneous  as  alleged  in  said 
petition.     [L.  1862;  D.  Cd.  §  674;  L.  1882,  p.  59,  §  1;  H,  C.  §  584.] 

See  note  to  S  697. 

1597.    When  Allowed. 

The  writ  shall  be  concurrent  with  the  right  of  appeal,  and  shall  be 
allowed  in  all  cases  where  the  inferior  court,  officer,  or  tribunal  in  the  exercise 
of  judicial  functions  appears  to  have  exercised  such  functions  erroneously,  or 
to  have  exceeded  it  or  his  jurisdiction,  to  the  injury  of  some  substantial 
right  of  the  plaintiff,  and  not  otherwise.  [L.  1862 ;  D.  Cd.  §  575 ;  L.  1889, 
p.  135 ;  H.  C.  §  686.] 

WRFT  OF  REVIEW,  GENERALLY.— The  ting  for  the  transaction  of  county  business: 

amendment  of  this  section  of  1889,  making  Bee  §  920,  ante,  and  note.    Or  the  proceed - 

the  writ  concurrent  with  the  right  of  appeal,  ings  of  the  county  court  in  apportioning  or 

renders  it  unnecessary  to  note  the  cases  in  refusing  to  apportion  a  county  road  fund: 

regard    to    that    question    under    the    old  Oregon  City  v.   Clackamas  County,  32  Or. 

statute.  498.  62  Pac.  310.     Or  the  determination  by 

The  writ  Is  substantially  the  common-law  a  city  council   that  property  shall  be  as- 

remedy  by  certiorari.    It  is  invoked  to  de-  sessed  for  improvements,  and  the  amount 

tennine  from  an   inspection  of  the  entire  of  benefits  the  property  has  received:  Smith 

record  whether  the  inferior  tribunal  had  the  v.  Portland,  26  Or.  302,  36  Pac.  666.    Or  the 

Jurisdiction  which  It  exercised,  or  whether  determination  of  the  assessor  In  the  valua- 

it  exceeded  its  Jurisdiction,  or  whether  its  tion  of  property:    Rhea  v.  Umatilla  County, 

proceedings  were  regular:    Dayton  v.  Board  2  Or.  298.     Or  the  decision  of  a  Justice  of 

of  Equalisation,   33  Or.   139,   60  Pac.    1091;  the  peace   rendered  against  plaintiff  in  a 

Gamsey   v.    County   Court,   33   Or.   206,    64  writ,  for  want  of  an  answer:   Union  County 

Pac  1089.  V.  Slocum,  16  Or.  237,  17  Pac.  876.     Or  the 

INFE3RIOR  COURT,  within  the  provisions  order   of   the   county   court   levying   a   tax 

of  this  section,  means  all  courts  and  tri-  after  equalizing  and  considering  the  assess - 

bunals   over  which   the  circuit  courts  are  ment  roll:     Southern  Oregon   Co.   v.    Coos 

given  appellate  Jurisdiction  and  supervisory  County,  30  Or.  260.  47  Pac.  684. 

control  by  the  state  constitution:   Kirkwood  In  a  case  where  misjoinder  of  causes  of 

V.  Washington  County,  32  Or.  668,  62  Pac.  action   is    not  apparent  until  Judgment   is 

668;  Gamsey  v.  County  Court,  33  Or.  205,  entered,  review  will  lie:   Hawden  v.  Peaice, 

&4  Pac.    1089.     As   to  when  county   courts  33  Or.  92.  62  Pac.  1049. 

exercise  the  Jurisdiction  of  superior  courts.  It  is  the  proper  remedy  to  review  the  ac- 

see  note  to  Art.  VU,  9  !•  tlon  of  the  board  of  equalization  upon  ap- 

WHEN  THE  WRIT  LIES. — ^The  writ  lies  plication    to    It    to    correct    errors    in    the 

whenever  the  inferior  court  has  exceeded  assessment  of  taxes:   Oregon  &  Wash.  Mtg. 

Itn  Jurisdiction,  regardless  of  the  nature  of  Sav.  Bank  v.  Jordan,  16  Or.  113.  17  Pac.  621; 

the  case,  and  the  right  is  not  limited  to  Rhea  v.  Umatilla  County,  2  Or.  298;  Pop- 

cases  where  an  appeal  can  be  taken.   Thus,  pleton  v.  Yamhill  County,  8  Or.  338. 

where  a  defendant  in  a  criminal  action  is  It  does  not  lie.  however,  to  review  the 

fined  less  than  $20  by  a  Justice  of  the  peace  action  of  a  county  school  superintendent  in 

on  an   information   which   charges   no   of-  drawing  an  order  on  the  county  treasurer  in 

fense,  defendant  is  entitled  to  a  writ:    HIU  favor  of  a  new  school  district  created   in 

V.  State.  23  Or.  446,  32  Pac.  160.  such  county  for  a  share  of  the  Irreducible 

Either  appeal   or  review   now  lies  from  school  fund:    School  Dist.  v.   Lambert,  28 

a  Judgment  of  a  Justice's  court:    Forbls  v.  Or.  222.  42  Pac.  221. 

Inman.  23  Or.  71,  31  Pac.  204.  But  this  remedy  does  not  take  the  place 

The  proce€»ding8  of  the  county  court  sit-  of  an  appeal,  as  the  scope  of  the  writ  was 

ting  as  a  law  court  may  be  reviewed  on  a  not   changed   by   the  amendment   of   1889: 

writ:    Kirkwood  v.  Washington  County.  32  Oamsey   v.   County   Court,   33   Or.   206,   64 

Or.  670.   62   Pac.   668.     Or  the  proceedings  Pac.  1089. 

of  a  county  court  in  the  exercise  of  probate  The  writ  will  not  lie  to  review  the  action 

jQTisdlctlon:    Gamsey  v.  County  Court,  33  of  a  probate  court  in  passing  on  a  claim 

Or.  206.  64  Pac.  1089;  Kirkwood  v.  Wash-  presented  against  an  estate,  provided  the 

Ington  County.  32  Or.  668,  62  Pac.  668;  Ma-  proceedings  are  in  due  form:    Gamsey  v. 

lone  v.  Cornelius,  34  Or.  194,  66  Pac.  636.  County  Court,  33  Or.  207.  64  Pao.  1089. 

Or  the  proceedings  of  a  county  court  sit-  An  appellant,  who  has  filed  a  notice  of 
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appeal  from  a  juattce'i  court  and  tbe  under- 
taklng,  and  secured  a  stay  of  proceeding 
and  ttie  lasuance  and  certldcatlon  of  the 
transcript,  can  abandon  the  appeal  before 
nilns  ttie  tranBcrlpt  and  sue  out  a  writ  of 

Feller  v.   Feller,   40   Or.   ,   81 

B. 
____T    MAT 

REVIEW.— Undo. , 

reviews  the  decision  of  the  lower  court  or 
tribunal   only  upon  the  ultimate  facte  ap- 


, n  of  the  admlMlbillty 

of  evidence  be  determined:  Bmlth  v.  Port- 
land. ZB  Or.  SST.  3G  Pbc.  tt6:  Barton  v.  L« 
Grande.  IT  Or.  £81.  22  Pac.  111. 

It  is  only  when  there  is  an  entire  ab- 
sence of  proof  that  a.  QndlnK  becomea  er- 
roneous, as  a  matter  of  law:  Smith  v. 
Portland,  ZS  Or.  !9T.  S5  Pac,  fiBG;  Oregon 
Coal  Co.  V.  Coos  County,  SO  Or.  110,  4T 
Pac.  til. 

When  the  facts  are  all  admitted,  the  sole 
Question  is  one  of  law,  and  the  writ  may  fur- 
nish a  cheap  and  expeditious  remedy:  Ore- 
Bon  Coal  Co.  v.  Cooe  County,  SO  Or.  SIO;  47 
Pac.  8B1;  Vincent  v.  Umatilla  County,  14 
Or.  S7G.  12  Pac.  TSZ. 

An  error  of  the  Justice  of  the  peace  re- 
qulrlns  plain  tiff  to  give  an  additional  under- 
taking ioT  costs  and  disbursements  after  he 
had  already  made  a  deposit  tor  that  pur- 

Ce.  IB  not  sufDclent  ground  for  vacatlns 
writ  of  review  the  Justice's  Judgment 
rendered  after  a  trla!  on  the  merits:  Look 
V.   Thompson,  34   Or.   SSI,  5G   Pac.   9TS. 

Nor  can  It  be  urged  on  writ  of  review 
ttiat  the  answer  was  Insufhclent.  where  trial 
was  had  In  the  Justice  court  without  objec- 
tion on  such  answer:    I<ong  v.  Thompson, 

Nor  will  the  neglect  of  the  Justice  to  pass 
upon  the  objections  made  by  a  party  to  a 
cost  bill  afford  grounds  for  vacating  such 
judgment  on  writ  of  review:  Long  v. 
Thompson,  supra. 


~  Nor'wiit  the' unauthorised  assumption  by 
a  Justice  of  the  peace  of  the  right  to  In- 
etruct  the  Jury  In  r • ■■  "" 


Long  V.  Thomp- 


.  Douglas  County, 


of  the  statute  on  that  subject,  mandamui 
win  He;  writ  of  review  Is  not  an  adequate 
remedy  In  such  case:  Hcljeod  v.  Scott,  21 
Or.   110.  26  Pac.   lOSl. 

PARTIGB. — Any  person  whose  lands  are 
directly  affected  by  the  decision  to  lay  out 
vacate,  or  alter  a  county  road,  though  he 
bo  neither  petitioner  or  remonatiator.  Is, 
nevertheleos,  a  party  who  may  have  the 
proceedings  reviewed:  Oalnes  v.  Linn 
County,    21    Dr.   4!0,    28    Pac    131. 

In  H  proceeding  to  review  the  action  of 
a  county  court  In  granting  or  refusing  a 
license  to  sell  spirituous  liquors,  the  county 
or  public  corporation  wboae  acts  ore  to  be 
reviewed  must  be  made  a  defendant:  Wood 
V.  Riddle.   14  Or.  2E4.  12  Pac  385. 

An  heir  or  legatee  under  a  will  that  la 

f resented  for  probate  Is  Injuriously  affected 
1  a  substantial  right  by  the  refusal  of  tbe 
county  court  to  take  proof  of  the  wlU.  so  as 
to  be  entitled  to  a  writ:  Matone  T.  Cor- 
nelius.  34    Or.   1S4.   5E   Pac.    ESS. 

FORUAL  REXJUiaiTElS.— A  petition  for 
a  writ  of  review  sunclentl7  describes  (ha 
order  to  be  reviewed,  as  required  by  the 
preceding  section,  when  It  states  the  sub- 
stance and  purpose  of  the  order;  misstate- 
ment of  the  dale  Is  Immaterial:  Southern 
Oregon  Co.  v.  Coos  County.  30  Or.  2GS.  41 
Pac.  BS4:  Southern  Oregon  Co.  v.  Qage,  SI 
Or.  G*S,  4T  Pac.  1101;  Coos  Bay  Nav.  Co. 
V.  Coos  County.  81  Or.  £94.  4T  Pac  1101. 

A  statement  In  the  petition  that  the  In- 
ferior court  acted  without  Jurisdiction  b 
inaufllclent.  for  It  stales  only  a  conclusion 
-     '  Southern    Oregon    Co.     v.     Coos 


petition  for  writ  of  review,  under  the 

B receding  section,  must  t>e  complete  within 
Jielf:  reference  can  not  be  had  (o  the  re- 
turn to  supply  the  omissions  In  the  peti- 
tion. The  petition  must  contain,  more- 
over, such  a  statement  of  errors  alleged  to 
have  been  committed  as  will  Inform  In- 
terested persons  of  tbe  questions  Intended 
to  bo  raised:  Southern  Oregon  Co.  v.  Coos 
County,  supra:  Southern  Oregon  Co.  v. 
Gage,  supra;   Coos  Bay  Nav.   Co.   v.  Coos 

The  circuit  court  does  not  acquire  Juris- 
diction under  tbe  preceding  section  to  re- 
view the  acts  and  determination  of  a  counC 
school  superintendent  by  a  petition  for  a 
writ  describing  dellnltely  and  certainly  the 
determination  of  the  state  auperlntendenl  of 
public  Instruction  on  an  alleged  appeal  from 
such  county  school  superintendent,  wlio  la 
made  a  party,  and  whose  determination  la 
set  out.  where  the  only  error  alleged  Is  thai 
relating  to  the  decision  of  tbe  state  super- 
intendent of  public  Instruction.  If  the  pe- 
titioner desires  to  review  the  acts  of  the 
county  superintendent  he  should  have  al- 
leged tbe  errors  committed  bv  that  oIIIcIbI: 
School  Diat.  V.  Irwin.  S4  Or.  437.  5S  Pac  411. 


be  considered:    Bur- 
Only   Judicial    and    i._.    _ 

tlons  may  be  reviewed:   Thompson  v.  uun- 
nomah    County.    2    Or.    34. 

1  tie  act  of  a  county  court  In  laying  out  a 
public  highway  Is  subject  to  review;  Thomp- 
son v.  Multnomah  County,  supra. 

ADRQUACY. — If  a  county  court  Improp- 
erly refuses  to  grant  a  liquor  license  to  a 
person  who  compiles  with  the  prerequisites 

{  S98.    UndertakinE  of  PlaintiS. 

Before  allowing  the  writ,  the  court  or  judge  shall  require  the  plaintiff  to 
give  an  undertaking  to  its  approval,  with  one  or  more  sureties,  in  the  sum  of 
one  hundred  dollars,  to  the  effect  that  he  will  pay  all  costs  and  disbursements 
that  may  be  adjudged  to  the  defendant  on  the  review.  Such  court  or  judge 
may  allow  such  undertaking  to  be  given  in  a  sum  not  less  than  fifty  dollais, 
when  it  is  probable  that  such  sura  will  be  sufficient.  [L.  1862,  p.  147; 
L.  1864;  D.  Cd.  §  576;  H.  C.  §  686.] 
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$890.    To  Whom  Directed  —  Return  —  Stay  of  Proceedings. 

The  writ  shall  be  directed  to  the  court,  oflScer,  or  tribunal  whose  decision 
or  determination  is  sought  to  be  reviewed,  or  to  the  clerk  or  other  person 
having  the  custody  of  its  records  or  proceedings,  requiring  it  or  him  to  return 
said  writ  to  the  circuit  court,  and  not  elsewhere,  within  a  time  therein  speci- 
fied, with  a  certified  copy  of  the  record  or  proceedings  in  question  annexed 
thereto,  that  the  same  may  be  reviewed  by  such  circuit  court,  and  requiring 
the  defendant  to  desist  from  further  proceedings  in  the  matter  to  be  reviewed. 
[L.  1862;  D.  Cd.  §  677;  L.  1882,  p.  59,  §  2;  H.  C.  §  587.] 

RETURN. — ^Testimony    of   the   witnesses  review  forms  part  of  the  Judgnnent  roll,  and 

In  a  criminal  trial  before  a  justice  of  the  is    properly    in    the    transcript    without    a 

peace  is   not   part  of  the   record   in   such  statement  or  bill  of  exceptions:    Johns  v. 

case,  and  hence  is  no  part  of  the  certified  Marion  County.  4  Or.  46. 
copy  of  the  record  that  a  Justice  attaches       The  return  should  show  the  Jurisdiction 

to  a  writ  of  review,  as  his  answer:    Tyler  of    the    lower    court:     Johns    v.    Marion 

▼.  State.  28  Or.  240»  42  Pac.   618.  County,  supra. 

A  return  made  in  obedience  to  a  writ  of 

leoo.    Stay  of  Proceedings —  When  Writ  Returnable. 

The  words  in  the  writ  requiring  a  stay  of  proceedings  may  be  inserted 
or  omitted  in  the  discretion  of  the  court  or  judge  issuing  the  same,  and 
the  proceedings  shall  be  stayed  or  not,  accordingly.  The  writ  shall  be 
made  returnable  at  the  next  term  of  the  circuit  court,  or  in  vacation,  and 
if  the  latter,  the  same  may  be'  tried  and  judgment  given  therein,  by  the 
judge  thereof,  in  like  manner  and  with  like  effect  as  in  term  time.  [L.  1862 ; 
D.  Cd.  §  578 ;  L.  1882,  p.  60,  §  3 ;  H.  C.  §  588.] 

1 601.    Writ,  when  and  how  Issued  and  Served. 

Upon  the  filing  of  the  order  allowing  the  writ,  and  the  petition  and 
undertaking  of  the  plaintiff,  the  clerk  shall  issue  the  writ,  according  to 
the  direction  of  the  order.  The  writ  shall  be  served  by  delivering  the  orig- 
inal, according  to  the  direction  thereof,  and  may  be  served  by  any  officer 
or  person  authorized  to  serve  a  summons ;  and  a  certified  copy  of  the  writ 
shall  be  served  by  delivery  to  the  opposite  party  in  the  suit  or  proceeding 
sought  to  be  reviewed,  at  least  ten  days  before  the  return  of  the  original  writ. 
[L  1862 ;  D.  Cd.  §  579 ;  L.  1876,  p.  66,  §  1 ;  H.  C.  §  589.] 

In  probating  a  will  in  Oregon  there  are  as  a  matter  of  right  to  a  notice  under  this 

no  adverse  parties  to  be  notified,  since  the  section:    Malone  v.  Cornelius,  34  Or.  194,  66 

proceeding  is  entirely  ex  parte,  and  there-  Pac.  636. 
fore,  on  writ  of  review  no  one  is  entitled 

1002.    Incomplete  Return  —  Limitations. 

If  the  return  to  the  writ  be  incomplete,  the  court  may  order  a  further 
return  to  be  made.  In  no  case  shall  the  writ  be  allowed  unless  the  appli- 
cation therefor  be  made  within  six  months  from  the  date  of  the  decision 
or  determination  complained  of.    [L.  1862 ;  D.  Cd.  §  580 ;  H.  C.  §  590.] 

The  limitation  of  six  months  here  pro-  30  Or.   260,   47  Pac.   684;   Oregon   &  Wash, 

vided    is    a    conclusive    limitation    of    the  Mtg.   Sav.   Bank  v.   Jordan,   16  Or.   117,   17 

power  of  the  supervising  court  to  issue  a  Pac.  621;  Rhea  v.  Umatilla  County,  2  Or. 

writ:   Southern  Oregon  Co.  v.  Coos  County,  298. 
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i  803.    Power  of  Court  —  Appeal. 

Upon  the  review,  the  court  shall  have  power  to  affirm,  modify,  rCTerse, 
or  annul  the  decision  or  determinatioii  reviewed,  and  if  necessary,  to  award 
restitution  to  the  plaintiff,  or  by  mandate  direct  the  inferior  court,  oEBcer, 
or  tribunal,  to  proceed  in  the  matter  reviewed  according  to  its  decision. 
From  the  judgment  of  the  circuit  court  on  review,  an  appeal  may  be  taken 
to  the  supreme  court  in  Uke  manner  and  with  like  effect  as  from  a  judg- 
ment of  Buch  circuit  court  in  an  action.  [L.  1862;  D,  Cd.  §  581;  H.  C, 
§  591.] 

Notice  of  appeal  from  the  Judgment  of  a  error  In  ttie  abatract,  ai  required  by  Rules 

circuit  court  revlewlns  proceedings  tor  the  9  and  10  ot  the  Supreme  Court.  3G  Or.  £98. 

location  of  a  road  need  not  apecify  the  al*  In  an  application  to  a.  county  court  to  lay 

leged  errors  of  the  circuit  court,  where  the  out  a  county  road,  where  the  deacrlpllon  of 

question    of    want    of    Jurisdiction    of    the  the  road  Is  not  BuOlcIent  under  the  requlre- 

county   court   is    Involved,   and    is  apparent  ments  of  the  statute.  It  la  held  that  th«  clr- 

fiom  an  Inspection  of  the  record:    Cameron  cult  court  upon  a  writ  of  review  la  rex'iew 

V.   Wasco  County.   2T  Or.   318,   41   Pb.c.   ISO;  the  proceedings  In  laying  out  and  locating 

WoodniCr  V.  Douglas  County,  17  Or.  314,  21  the  said  road  under  the  said  appllcaiion  and 

Pac,  49.  petition,  had  no  jurisdiction  to  adjudge  Cliat 

The  amendment  of  {  6*9  has  done  away  the  said  writ  should  be  tUsmlssed.  and  ihe 

with  the  assignment  of  error  In  the  notice  said    proceedings    should    be    In    all    things 

of  appeal:  but  the  reasonins  In  these  cases  afnrm«l:     Woodruff  v.   Douglas  Counly.  IT 

Is  no  doubt  applicable  to  the  assignment  of  Or.  320.  21  Pac.  49. 


CHAPTER  III. 
OF   THE   WRIT   OF   MANDAMUS. 

S  601.    Writ  of  Mandamns. 

The  writ  of  mandamus  is  known  in  this  code  as  prescribed  and  ref- 
lated in  this  chapter,  and  not  otherwise.     [L.  1862;  D.  Cd.  §582;  H.  C. 

§  592.] 

i  606.    To  Whom  Hay  Issue— Not  to  Control  Judicial  Discretion. 

It  may  be  issued  to  any  inferior  court,  corporation,  board,  officer,  or 
person,  to  compel  the  performance  of  an  act  which  the  law  specially  enjoins, 
as  a  duty  resulting  from  an  ofBee,  trust,  or  station;  but  though  the  >m"' 
may  require  such  court,  corporation,  board,  officer,  or  person  to  eiereise 
its  or  hie  judgment,  or  proceed  to  the  discharge  of  any  of  its  or  his  func- 
tions, it  shall  not  control  judicial  discretion.  The  writ  shall  not  be  issued 
in  any  ease  where  there  ie  a  plain,  speedy,  and  adequate  remedy  in  th* 
ordinary  course  of  the  law.     [L.  1862;  D.  Cd.  §  683;  H.  C.  §  593.] 


WHEN  THE  WHrr  LIES. 

B  to  compel  an  offloer  to 
_.  which  the  law  specially  en- 
uty   resulting  from   his   office: 


Ball  V.  LappIus.  3  Or.  &5. 

The  writ  is  Ihe  proper  remedy  to  eompsi 
the  Incumbent  of  an  office  to  deliver  to  hia 
successor  the  appurtenances  thereof:  War- 
ner V.  Meyers.  ^  Or.  72;  Stevens  v.  Carter, 
27  Or.  B63.  40  Pac.    10T4. 

It  will  lie  to  compel  a  public  administra- 
tive officer  charged  with  the  duty  ot  audit- 
ing  the    public    "~    ""    -"-—    -•-■—- 


)   the  undisputed  facts 


lowed,  and  paid  out  ol  the  public  treuiitT< 
Bun:h  V.  Earhart,  7  Or.  E9. 

It  will  lie  to  compel  the  parfonnancc  ol 
the  duty  of  auditing  a  claim  lor  services  10 
the  stale,  where,  as  In  the  case  ot  salaries 
of  public  officers,  the  nsture  and  tmon"' 
of  the  services  rendered  are  deSnltelT  U™ 
and  ascertained,  and  the  compensation 
therefor  is  regulated  hy  law,  since  In  xvcli 
case  the  duty  is  merely  ministerial:  SIuI- 
tuck  v.  Klncaid,  31  Or.  401.  49  Pac  ^ti■ 

Where  an  officer  Is  Invested  wllh  a  ''''■ 
cretion    In   the    matter,    mandamus  wW  '" 

to  compel  him  to  oierclse 

It  wlU  not  dictate  how  he  shall  u 
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control  his  Judgment:  State  v.  Jacobs,  11  Where  the  plaintiff  claims  to  be  the  owner 
Or.  321,  8  Fac.  332;  State  v.  Brown,  10  Or.  of  certain  shares  in  a  minin^r  corporation 
223;  thus,  mandamus  will  compel  the  sec-  by  purchase  at  sheriff's  sale,  which  the  sec- 
retary of  state  to  pass  upon  an  unliquidated  retary  refuses  to  transfer  on  the  stock 
demand  for  supplies  furnished  to  the  pen-  book,  mandamus  will  not  lie,  as  there  is  an 
itentlary,  and  to  allow  or  disallow  the  same:  adequate  remedy  at  law:  Durham  v.  Mon- 
Croasman  v.  Kincaid,  31  Or.  448,  49  Pac.  umental  S.  Min.  Co.  supra.  So,  where  it 
764.  To  the  same  effect,  see  Irwin  v.  Kin-  appears  that  the  same  stock  is  claimed  by 
cald,  31  Or.  478,  49  Pac.  766.  other  persons  not  parties  to  the  proceed- 
Where  a  sheriff,  from  whose  possession  inga  before  the  court:  Durham  v.  Monu- 
property  seized  under  an  attachment  has  mental  S.  Min.  Co.  supra, 
been  taken  by  a  claimant  under  a  replevin  Where,  however,  the  officers  of  the  cor- 
bond.  seises  the  property  under  a  second  poration  have  conveyed  away  its  property 
attachment  against  the  same  defendant  be-  and  rendered  it  apparently  insolvent,  there 
fore  plaintiff's  right  to  possession  is  deter-  is  no  adequate  remedy  at  law,  and  man- 
mined,  mandamus  will  lie  to  compel  the  damns  will  lie  to  compel  the  transfer  of 
return  of  the  property  to  such  claimant.  In  stock  to  the  purchaser  at  an  execution  sale; 
such  case  neither  an  additional  action  of  but  it  will  not  issue  therefor  unless  his 
replevin,  nor  action  against  the  sheriff  for  right  to  the  possession  is  clear  and  un- 
neglect  of  duty  is  an  adequate  remedy  at  questioned:  Slemmons  v.  Thompson,  23  Or. 
law:  Coos  Bay  R.  Co.  v.  Welder,  26  Or.  464,  216,  31  Pac.  514. 
SS  Pac.  338.  It  is  not  the  proper  remedy  to  try  the 

It  will  lie  against  a  sheriff  who  refuses,  title  to  an  office:    Biggs  v.  McBride,  17  Or. 

upon  a  proper  application,  to  remit  a  tax  652,  21  Pac.  878;  Stevens  v.  Carter,  27  Or. 

Illegally  assessed:    Smith  v.   ICing,   14   Or.  663.  40  Pac.  1074. 

10.  12  Pac.  8.  It  will  not  issue  to  a  gas  company  to  com- 

It  will  He  to  compel  a  judge,   who  re-  pel  it  to  furnish  a  customer  with  light  or 

fuses,  to  sign  a  bill  of  exceptions:    Ah  Lep  heat  pending  the  settlement  of  a  disputed 

T.  Gong  Choy,  13  Or.  206.  11  Pac.  72;  Che  bill  for  gas  previously  furnished:    Mackln 

Gong  v.  Steams,  16  Or.  223,  17  Pac  871.  v.  Portland  Gas  Co.  38  Or.  130,  62  Pac.  20, 

But  it  will   not  lie   to   compel  a   circuit  49  L.  R.  A.  696. 

Judge  to  allow  a  bill  of   exceptions  after  it  does  not  He  against  a  sheriff  to  compel 

the  failure  of  the  appellant  to  present  the  him  to  levy  an  execution  in  his  hands,  es- 

same   within    the    time    allowed    therefor,  peclally  where  there  are  no  circumstances 

where  the  excuse  for  the  delay  is  inability  alleged  showing  a  remedy  by  action  against 

to  obtain  a  copy  of  the  official  report  from  the  sheriff  and  his  sureties  to  be  unavailing: 

the  stenographer,  and  a  mistaken  belief  as  Habersham  v.  Sears,  11  Or.  434,  6  Pac  208, 

to  the  time  allowed  for  presenting  the  bill:  50  Am.  Rep.  481. 

McElvain  v.  Bradshaw,  30  Or.  671,  48  Pac.  a  county  school  superintendent  can  not 

424.  be  compelled  by  mandamus  to  make  an  ap- 

It  lies  to  compel  a  county  court  to  grant  portlonment  of  the  school  fund  among  the 

a  liquor  license  to  a  person  who  complies  several  school  districts  of  the  county  until 

with  the  prerequisites  of  the  statute:    Mc-  such  districts,   or  at  least  some  of  them, 

Leod  V.  Scott.  21  Or.  106.  26  Pac  1061.  have  made  a   report  as  required  by  law; 

It  lies  to  compel  companies  engaged  in  nor  unless  it  is  made  to  appear  that  there 

famishing  light,  water,  or  heat  to  the  pub-  are  some  funds  in  the  treasury  available  for 

lie.  to  supply  all  persons  along  their  con-  that  purpose:    State  ex  reL  v.  Ryan,  26  Or. 

dult  who  comply  or  offer  to  comply  with  602.  38  Pac.  618. 

their  rules  and  regulations:  Mackln  v.  Port-  The  right  of  a  city  to  a  portion  of  the 

tend  Gas  Co.  38  Or.  120.  61  Pac.  134.  62  Pac.  road   tax   collected  by  the  county  officials 

20.  49  Ik  R.  A.  696;  Haugen  v.  Albina  Water  from  its  inhabitants  can  not  be  determined 

Co.  21  Or.  411,  28  Pac.  244.  14  Li.  R  A.  424.  by     mandamus     proceedings     against     the 

Bat  before  a  writ  of  mandamus  will  issue  county  treasurer,  for  the  law  under  which 
the  right  thereto  must  clearly  appear.  The  the  tax  was  collected  gives  the  county 
writ  will  not  issue  to  compel  a  gas  compahy  court  the  right  to  determine  the  share  be- 
to  ftimish  a  consumer  with  light  or  heat  longing  to  the  municipality;  the  remedy 
pending  the  settlement  of  a  disouted  bill  being  by  appeal  from  the  award:  Oregon 
for  gas  previously  furnished:  Mackln  v.  citv  v.  Moore.  30  Or.  221,  46  Pac.  1017. 
Portland  Gas   Co.   supra.  So.  it  is  held,  upon  a  petition  by  Morrow 

It  is  the  proper  method  to  test  the  qual-  County  for  a  writ  of  mandamas  to  compel 

Iflcations  of  voters  at  an  election  to  change  the   treasurer  of  Umatilla   County  to  pay 

the  location  of  a  county  seat,  the  legality  over  to  the  former  certain  school  moneys 

of  the  conduct  of  the  judges,  or  the  can-  In  the  hands  of  the  defendant,  collected  by 

jasB  of  votes:    McWhlrter  v.   Brainard,   6  Umatilla  County  and  alleged  to  belong  to 

Orj426.  petitioner,  that,  as  it  does  not  appear  that 

The  supreme  court  has  power  in  a  proper  such    pasrment    is   an   act   which    the   law 

^ae  to  enforce  its  decrees  and  Judgments  specially  enjoins  as  a  duty  resulting  from 

by  mandamus:    State  v.  Jacobs,  11  Or.  314,  an  office,  trust,  or  station,  the  writ  should 

'  P^^C'  8^2. he  denied :    Morrow  County  v.  Hendnrx,  14 

V7HEN  THB  WRIT  WIIjIj  NOT  LIB.—  Or.  397.  12  Pac.  806. 

Where  an  adequate  remedy  at  law  exists.  The  writ  should  not  be  issued  where  It  to 

the  writ  will  be  denied:    Durham  v.  Monu-  properly  made  to  appear  that  it  would  be 

mental  8.  Min.  Co.  9  Or.  41;  Ball  v.  Lappius,  useless  and  unavailing  to  the  party  applying 

*  Of*  W.  for  it:    Simon  v.  Durham,  10  Or.  62. 

1 006.    How  Writ  Applied  for,  and  by  Whom  Allowed  and  Issued. 

The  writ  shall  be  allowed  by  the  court  or  judge  thereof  upon  the  peti- 
tion, verified  as  a  complaint  in  an  action,  of  the  party  beneficially  interested. 
It  may  be  allowed,  with  or  without  notice  to  the  adverse  party,  as  in  the 
case  of  a  writ  of  review.  Upon  the  filing  of  the  petition  and  order  of  allow- 
ance, the  writ  shall  be  issued  by  the  clerk  in  accordance  therewith.  [L.  1862 ; 
D.Cd.§684;H.  C.  §694.] 
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PARTIES.—Where  the  question  la  one  of  In  an  application  lor  an  altematiTe  writ 

Subllc   right  and   the   object   of   the   man-  to  the  county  court  for  refuHloK  to  grant  a 

amuB  In   to  enforce   the  performance  of  a  liquor  license.    It   Is   Improper  la  make  tbe 

public  duty,  It  is  sufnclent  for  the  relator  county  clerk  a  parly,  unless  It  be  made  to 

to  say  that  he   Is  a  cltlien  of  the  county,  appear  that  he  has  refused  to  pertarm  some 

and  as  such  la  Interested  In  Che  execution  act  which  the  law   specially  enjolna  upon 

of  the  law:    State  ex  rel.  v.  Orace.  20  Or.  him  by  virtue  of  his  office:  until  inch  n- 

1E4.  2G  Pac.  SSI;  State  ex  rel.  v.  Ware,   It  tusBl  he  Is  not  In  default:    McLeod  T.  Scott. 

Or.  S80.  10  Pac.  886.  21  Or.  9*.  tt  P»c.  1061, 


i  607.    How  Directed  —  Service  Of. 

The  writ  shall  be  directed  to  the  court,  corporation,  board,  officer, 
or  pereoD  mentioned  or  designated  in  the  order  of  allowance,  and  may  be 
served  thereon,  by  any  officer  or  person  authorized  to  serve  a  summons, 
by  delivery  of  the  original  to  such  officer  or  person,  or  to  any  member  of 
such  court,  or  to  any  officer  of  such  corporation  upon  whom  this  code 
authorizes  a  summons  to  be  served.  The  proof  of  service  shall  be  the 
same  as  in  a  writ  of  review,  and  obedience  to  the  writ  may  be  enforced  in 
such  manner  as  the  court  or  judge  thereof  shall  direct.  [L.  1862;  D.  Cd. 
§585;H.  C.  §595.] 

I  60S.    Writs  are  Peremptory  or  Alternative. 

The  writ  is  either  alternative  or  peremptory;  when  in  the  alterna- 
tive, it  shall  state  concisely  the  facts,  according  to  the  petition,  showing 
the  obligation  of  the  defendant  to  perform  the  act,  and  his  omission  to 
perform  it,  and  command  him,  that  immediately  after  the  receipt  of  the 
writ,  or  at  some  other  specified  time,  he  do  the  act  required  to  be  per- 
formed, or  show  cause  before  the  court  or  judge  thereof,  by  whom  the 
writ  was  allowed,  at  a  time  and  place  therein  specified,  why  he  has  not 
done  so;  and  that  he  then  and  there  return  the  writ,  with  his  certificate 
annexed,  of  having  done  as  he  is  commanded,  or  the  cause  of  his  omission 
thereof.  When  peremptory,  the  writ  shall  be  in  a  similar  form,  except  that 
the  words  requiring  the  defendant  to  show  cause  why  he  has  not  done  as 
commanded,  and  to  return  the  cause  therefor,  shall  be  omitted.  [L.  1863; 
D.  Cd.  §586;H.  C.  §596.] 


r  the  complaint,  i 
or  answered  In 
mplaint  In  a 


retore,    must    be   autllclent   In    I 
I  be  Bided  by  reference 


■,  27  Or.  33,  39  Pac  396. 
must  point  out  the  acts  required  to  oe 
:,  and  the  person  against  whom  It  la 
:fed  can  not  be  required  to  look  bej'ond 
language  of  the  writ  to  ascertain  such 
:    Sears  v.  Klncald,  33  Or.  ZIS,  Si  Pac 


The  writ. 

Itself,   and   __ _,    — .    _ 

to    the    facts    In    the    petition:-  HcLeod    v.  to  whom   It  Is  addressed 

SeoH.   21  Or.   lU,  28  Pac.   1061:   Elliott  v.  the  law  requires  of  him: 


require  the  person 


I^^P*^ 


1 60B.    When  Peremptory  Writ  Shall  be  Issued. 

When  the  right  to  require  the  performance  of  the  act  is  clear,  and  it 
is  apparent  that  no  valid  excuse  can  be  given  for  not  performing  it,  a  ppr- 
emptory  mandamus  shall  be  allowed  in  the  first  instance ;  in  all  other  cases, 
the  alternative  writ  shaU  be  first  issued.  [L.  1863;  D.  Cd.  §  587;  H.  C. 
§  597.] 
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APPEAL. — ^An  appeal  from  a  peremptory  after  the  commissioners  had  compiled  with 

writ  of  mandamus  requiring  county  com-  the  terms  q^  the  writ:    Jacksonville  School 

missloners  to  levy  an  additional  tax,  will  Dist.  v.  Crowell,  33  Or.  12,  62  Pac.  693. 
be  dismissed  where  it  was  not  taken  until 

1 610.  Defendant  May  Show  Cause. 

On  the  return  day  of  the  alternative  writ,  or  such  further  day  as  the 
court  or  judge  thereof  may  allow,  the  defendant  on  whom  the  writ  shall 
have  been  served  may  show  cause  by  demurrer  or  answer  to  the  writ,  in 
the  same  manner  as  to  a  complaint  in  an  action.  [L.  1862 ;  D.  Cd.  §  588 ; 
H.  C.  §  598.] 

See  note  to  9  608. 

1 611.  Peremptory  Mandamus;  Issuance  Of. 

If  the  defendant  do  not  show  cause  by  demurrer  or  answer,  a  peremp- 
tory mandamus  shall  be  allowed  against  him.  If  the  answer  contain  new 
matter,  the  same  may  be  demurred  or  replied  to  by  the  plaintiff,  within 
such  time  as  the  court  or  judge  may  prescribe.  If  the  replication  contain 
new  matter,  the  same  may  be  demurred  to  by  the  defendant  within  such 
time  as  the  court  or  judge  may  prescribe,  or  he  may  countervail  such  mat- 
ter on  the  trial  or  other  proceedings  by  proof,  either  in  direct  denial  or  by 
way  of  avoidance.    [L.  1862 ;  D.  Cd.  §  589 ;  H.  C.  §  599.] 

See  note  to  I  608. 


1 618.    Pleadings  and  Mode  of  Proceedings. 

The  pleadings  in  the  proceeding  by  mandamus  are  those  mentioned  in 
sections  610  and  611,  and  none  other  are  allowed.  They  are  to  have  the 
same  effect  and  to  be  construed,  and  may  be  amended  in  the  same  manner, 
as  pleadings  in  an  action.  Either  party  may  move  to  strike  out,  or  be 
allowed  to  plead  over  after  motion  or  demurrer  allowed  or  disallowed,  and 
the  issues  joined  shall  be  tried  and  the  further  proceedings  thereon  had  in 
like  manner  and  with  like  effect  as  in  an  action.  [L.  1862 ;  D.  Cd.  §  590 ; 
H.  C.  §  600.] 

The  petition  is  no  part  of  the  pleading:  McLeod  v.  Scott,  21  Or.  Ill,  26  Pac.  1061. 

1 61S.    Recovery  of  Damages. 

If  judgment  be  given  for  the  plaintiff,  he  shall  recover  the  damages 
which  he  shall  have  sustained  by  reason  of  the  premises,  to  be  ascertained 
in  the  same  manner  as  in  an  action,  together  with  costs  and  disbursements, 
and  a  peremptory  mandamus  shall  be  awarded  without  delay.  [L.  1862; 
D.  Cd.  §  691 ;  H.  C.  §  601.] 

The  rlsht  of  the  plaintiff  in  a  mandamus  proceeding  to  recover  costs  does  not  depend 
upon  his  claiming  or  recovering  damages  therein.  He  is  entitled  to  costs  as  a  matter 
of  course  upon  obtaining  the  relief  sought:    Bush  v.  Geisy,  16  Or.  862,  19  Pac.  123. 

1 614.    Recovery  as  a  Bar. 

A  recovery  of  damages  by  virtue  of  this  title  against  a  party  who  shall 
have  made  a  return  to'  a  writ  of  mandamus  is  a  bar  to  any  other  action  or 
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fluit  against  the  same  party  fop  the  eame  cause.    [L.  1862;  D.  Cd.  §  592; 
H.  C.  §  602.] 

I  eiB.    When  Court  Hajr  Impoie  Fine. 

Whenever  a  peremptory  mandamos  le  directed  to  a  public  officer  or 
body  commanding  the  performance  of  any  public  duty  specially  enjoined 
by  law,  if  it  appear  to  the  court  or  judge  thereof  that  such  officer  or 
any  member  of  such  body  has  without  just  excuse  refused  or  neglected 
to  perform  the  duty  eo  enjoined,  the  court  or  judge  may  impose  a  fine, 
not  exceeding  five  hundred  dollars,  upon  every  such  ofBcer  or  member  of 
such  body;  and  the  payment  thereof  ie  a  bar  to  any  action  for  any  penalty 
incurred  by  such  officer  or  member  by  reason  of  his  refusal  or  neglect  to 
perform  the  duty  so  enjoined.     [L.  1862 ;  D.  Cd.  §  593 ;  H.  C.  §  603.] 

■Where  a  trial  court  In  granttng  a  man-    pose  a  line.   It  will  be  presumed  that  the 

■• requiring  a  Justice  o(  the  peace  to    court  found  that  the  Justice's  conduct  wm 

'      .     -    ..  .......        caused  by   iKDOrance   ol  law,   and  was  not 

prompted  by  bad  lalth  or  disregard  of  duty: 
BurKtorf  V.  Bentley,  27  Or.  ZTl,  41  Pac  ICl 


I  appeal  and  stay  of  proceedings. 


finds  tiiat  tfie  Justice's  refusal  to  allow  thi 
same  was  without  excuse,  but  (alls 


I  910.    When  Conrt  bu  Jurisdictioti. 

The  circuit  court  or  judge  thereof  of  the  county  wherein  the  defendant, 
if  a  public  officer  or  body,  exercises  Ma  or  itfi  functions,  or  if  a  private  per* 
son  or  corporation,  wherein  such  person  resides  or  may  be  found,  or  such 
private  corporation  might  be  sued  in  an  action,  shall  have  exclusive  juris- 
diction of  the  proceeding  herein  prescribed,  except  that  the  supreme  court 
shall  have  jurisdiction  of  such  proceeding  in  all  cases  arising  in  the  state 
where  It  may  be  necessary  or  proper  to  enable  such  court  to  maintain  its 
appellate  jurisdiction.    [L.  1862 ;  D.  Cd.  §  594 ;  H.  C.  §  604.] 

A  causa  can  not  be  brought  to  the  eu-  or   necessary    to   maintain    appellate   Juris- 

:  for  review  by  a  writ  of  man-  diction  already  acquired   over  a  cause  bf 

e  supreme  court  Is  authorised  appeal:    State  v.  Jacobs.  11  Or.  IZl.  S  Fac 

t  only  where  It  may  be  proper  IsZ. 


ss? 


!«17.    How  Tried. 

In  the  circuit  court  the  writ  may  be  made  returnable  either  in  term 
time  or  vacation,  and  if  the  latter,  may  be  tried  and  determined  before  the 
judge  thereof  in  like  maimer  and  with  like  effect  as  in  term  time.  In  the 
supreme  court  the  writ  may  be  allowed  by  the  court  or  any  judge  thereof, 
but  shall  only  be  tried  and  determined  by  the  court ;  and  all  issues  of  either 
fact  or  law  therein  shall  be  tried  by  the  court  [L.  1862;  D.  Cd.  §596; 
H.  C.  §  605.] 


Sets.    Appeal. 

From  the  judgment  of  the  circuit  court  or  judge  thereof  refusing  to 
allow  a  mandamus,  or  directing  a  peremptory  mandamus,  an  appeal  may  be 
taken  to  the  supreme  court  in  like  manner  and  with  like  effect  as  in  to 
action.    [L.  1862;  D.  Cd.  §  596;  H.  C.  §  606.] 
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CHAPTER  IV. 

OF  THB  WRIT  OF  HABEAS  CORPUS. 

{  619.    Writ  of  Habeas  Corpus  Defined;  Who  May  Prosecute. 

The  writ  of  habeas  corpus  ad  subjiciendum  is  the  writ  herein  desig- 
nated, and  every  other  writ  of  habeas  corpus  is  abolished.  Every  person 
imprisoned  or  otherwise  restrained  of  his  liberty,  within  this  state,  under 
any  pretense  whatsoever,  except  in  the  cases  specified  in  the  next  section, 
may  prosecute  a  writ  of  habeas  corpus  according  to  the  provisions  of  this 
chapter,  to  inquire  into  the  cause  of  such  imprisonment  or  restraint,  and 
if  illegal,  to  be  delivered  therefrom.    [L.  1862 ;  D.  Cd.  §  697 ;  H.  C.  §  607.] 

{  «K).    Who  not  Entitled  to  Prosecute  Writ. 

The  following  persons  shall  not  be  allowed  to  prosecute  the  writ : — 

1.  Persons  imprisoned  or  restrained  by  virtue  of  process  issued  by  a 
court  of  the  United  States,  or  a  judge  or  commissioner  or  other  officer 
thereof,  in  cases  where  such  courts,  or  judges  or  officers  thereof,  have 
exclusive  jurisdiction  under  the  laws  of  the  United  States,  or  have  acquired 
exclusive  jurisdiction  by  the  commencement  of  actions,  suits,  or  other 
proceedings  in  such  courts,  or  before  such  commissioner,  or  other  officer 
thereof; 

2.  Persons  imprisoned  or  restrained  by  virtue  of  the  judgment  or  de- 
cree of  a  competent  tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue 
of  an  execution  issued  upon  such  judgment  or  decree.  [L.  1862;  D.  Cd. 
§589;  H.  C.  §608.] 

f  Sn.    By  Whom  Allowed  —  Application. 

The  writ  shall  be  allowed  by  the  court  or  judge  thereof  upon  the  peti- 
tion of  the  party  for  whose  relief  it  is  intended,  or  by  some  other  person  in  his 
behalf,  signed  and  verified  by  the  oath  of  the  petitioner,  to  the  effect  that  he 
behoves  it  to  be  true.     [L.  1862;  D.  Cd.  §  599;  H.  C.  §  609.] 

i  622.    Petition  for  Writ,  What  it  Shall  Contain. 

The  petition  shall  state,  in  substance: — 

1.  That  the  party  in  whose  behalf  the  writ  is  applied  for  is  impris- 
oned or  restrained  of  his  liberty,  the  place  where,  and  officer  or  person  by 
whom  he  is  imprisoned  or  restrained,  naming  both  parties,  if  their  names 
be  known,  or  describing  them,  if  not  known; 

2.  That  such  person  is  not  imprisoned  or  restrained  by  virtue  of  any 
order,  judgment,  decree,  or  process  specified  in  section  620 ; 

3.  The  cause  or  pretense  of  such  imprisonment  or  restraint,  accord- 
ing to  the  best  knowledge  or  belief  of  the  petitioner; 

4.  If  the  imprisonment  or  restraint  be  in  virtue  of  any  order,  warrant, 
or  process,  a  copy  thereof  shall  be  annexed  to  the  petition,  or  it  must  be 
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alleged  that,  by  reason  of  the  removal  or  concealment  of  the  party  before 
the  application,  a  demand  of  such  copy  could  not  be  made,  or  that  such 
demand  was  made,  and  the  legal  fees  therefor  tendered  to  the  person  having 
the  party  in  his  custody,  and  that  a  copy  was  refused ; 

5.  If  the  imprisonment  oi  restraint  be  alleged  to  be  ill^l,  in  what 
the  alleged  illegality  consists; 

6.  That  the  legality  of  the  imprisonment  or  restraint  has  not  been 
already  adjudged,  upon  a  prior  writ  of  habeas  corpus,  to  the  knowledge  or 
beHef  of  the  petitioner.     [L.  1862;  D.  Cd.  §  600;  H.  C.  §610.] 

t  eu.    Writ,  When  AUowed. 

The  court  or  judge  to  whom  the  petition  is  presented  must  allow  the 
writ  without  delay,  unless  it  appears  from  the  petition  itself,  or  from  the 
documents  annexed  thereto,  that  the  person  for  whose  relief  it  is  intended 
is  by  the  provisions  of  this  chapter  prohibited  from  prosecuting  the  writ. 
Upon  the  filing  of  the  petition  and  the  order  of  allowance  with  the  clerk, 
the  clerk  shall  issue  the  writ  immediately  in  accordance  therewith.  [L.  1862; 
D.  Cd.  §601;H.  C.  §  fill.] 

t  eu.    Whet  Writ  ShaU  Contaiii. 

The  writ  shall  command  the  defendant  to  produce  the  person  impris- 
oned or  restrained,  by  whatsoever  name  he  may  be  called  or  charged,  and 
certify  and  return  therewith  the  time  and  cause  of  his  imprisonment  or 
restraint,  before  the  court  or  judge  allowing  the  writ,  at  a  time  and  place 
therein  specified,  or  immediately  after  the  receipt  of  the  writ,  to  do  and 
receive  what  shall  then  and  there  be  considered  concerning  the  person  so 
imprisoned  or  restrained;  or  when  it  appears  by  the  petition  and  documents 
thereto  annexed,  that  the  cause  or  offense  for  which  the  person  is  imprisoned 
or  restrained  is  not  bailable,  the  production  of  the  party  may  be  dispensed 
with,  though  such  production  be  prayed  for  in  the  petition,  and  the  writ 
issued  accordingly.     [L.  1862 ;  D.  Cd.  §  602 ;  H.  C.  §  612.] 

I  eas.    Writ  Not  to  be  DiBobeyed. 

The  writ  shall  not  t>e  disobeyed  for  any  defect  of  form.  It  is  suffi- 
cient:— 

1.  If  the  officer  or  person  having  the  custody  tif  the  party  imprisoned 
or  restrained  be  designated  either  by  his  name  of  office,  if  he  have  any,  or 
by  his  own  name,  or  if  both  such  names  be  imknown  or  uncertain,  he  may 
be  described  by  an  assumed  appellation;  and  any  one  who  may  be  served 
with  the  writ  is  to  be  deemed  the  officer  or  person  to  whom  it  was  directed, 
although  it  may  be  directed  to  him  by  a  wrong  name  or  description,  or  to 
another  person ; 

2.  If  the  person  who  is  directed  to  be  produced  be  designated  by  name, 
or  if  bis  name  be  uncertain  or  unknown,  he  may  be  described  in  any  other 
way,  so  as  to  designate  the  person  intended.  [L.  1862;  D.  Gd.  §603; 
H.  C.  §  613.] 
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f  eu.    Return  to  Writ 

The  officer  or  person  upon  :v7hom  the  writ  shall  have  been  duly  served 
shall  state  in  his  return^  plainly  and  unequivocally, — 

1.  Whether  he  have  or  have  not  the  party  in  his  custody  or  power  or 
under  his  restraint,  and  if  he  have  not,  whether  he  has  had  the  party  in  his 
custody  or  under  his  power  or  restraint  at  any  and  what  time  prior  or  sub- 
sequent to  the  date  of  the  writ; 

2.  If  he  have  the  party  in  his  custody  or  power  or  under  his  restraint, 
the  authority  and  true  cause  of  such  imprisonment  or  restraint,  setting 
forth  the  same  at  large ; 

3.  If  the  party  be  detained  by  virtue  of  any  writ,  warrant,  or  other 
written  authority,  a  copy  thereof  shall  be  annexed  to  the  return,  and  the 
original  shall  be  produced,  and  exhibited  on  the  return  of  the  writ,  to  the 
court  or  judge  before  whom  the  same  is  returnable; 

4.  If  the  person  upon  whom  such  writ  shall  have  been  served  shall 
have  had  the  party  in  his  power  or  custody  or  under  his  restraint  at  any 
time  prior  or  subsequent  to  the  date  of  the  writ,  but  has  transferred  such 
custody  or  restraint  to  another,  the  return  shall  state  particularly  to  whom, 
at  what  time,  for  what  cause,  and  by  what  authority  such  transfer  took 
place.  The  return  shall  be  signed  by  the  person  making  the  same,  and 
except  where  such  person  shall  be  a  sworn  public  officer,  and  shall  make  his 
return  in  his  official  capacity,  it  shall  be  verified  by  oath.  [L.  1862; 
D.  Cd.  §  604;  H.  C.  §  614.] 

1 6S7.    Person  to  be  Produced. 

The  person  or  officer  on  whom  the  habeas  corpus  shall  have  been  served 
shall  also  bring  the  body  of  the  person  in  his  custody,  according  to  the 
command  of  such  writ,  except  in  the  case  of  the  sickness  of  such  person, 
as  hereinafter  provided.     [L.  1862;  D.  Cd.  §  605;  H.  C.  §  616.] 

I  est.    Warrant  to  Issue  in  Case  of  Refusal  or  Neglect  to  Obey  Writ 

If  the  person  upon  whom  such  writ  shall  have  been  duly  served  shall 
refuse  or  neglect  to  obey  the  same  by  producing  the  party  named  in  such 
writ  and  making  a  full  and  explicit  return  thereto  within  the  time  required, 
and  no  sufficient  excuse  be  shown  therefor,  it  shall  be  the  duty  of  the  court 
or  judge  before  whom  such  writ  shall  have  been  made  returnable,  upon  due 
proof  of  the  service  thereof,  forthwith  to  issue  a  warrant  against  such 
person,  directed  to  the  sherifiE  of  any  county  in  this  state,  and  commanding 
him  forthwith  to  apprehend  such  person  and  bring  him  immediately  before 
such  court  or  judge ;  and  on  such  person  being  so  brought,  he  shall  be  com- 
mitted to  close  custody  in  the  jail  of  the  county  in  which  such  judge  shall 
be  until  he  shall  make  return  to  such  writ  and  comply  with  any  order  that 
may  be  made  in  relation  to  the  person  for  whose  relief  such  writ  shall  have 
been  issued.    [L.  1862 ;  D.  Cd.  §  606 ;  H.  C.  §  616.] 

I  (m.    If  Sheriff  Neglects,  to  Whom  Warrant  to  Issue. 

If  a  sheriff  of  any  county  shall  have  neglected  to  return  such  writ,  the 
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^rarrant  maj  be  directed  to  any  coroner  or  other  person  to  be  designated 
tiierein,  who  shall  have  full  power  to  execute  the  same,  and  such  sheriff,  upon 
being  brought  up,  may  be  committed  to  the  jail  of  any  county  other  than  his 
own.     [L.  1862;  D.  Cd.  §  607;  H.  C.  §  617.] 

i  630.    Precept  to  SberifT. 

The  court  or  judge  by  whom  any  such  warrant  shall  be  issued  may  also, 
at  the  same  time  or  afterwards,  issue  a  precept  to  the  sheriff  or  other  person 
to  whom  such  warrant  shall  have  been  directed,  commanding  him  to  bring 
forthwith  before  such  court  or  judge  the  party  for  whose  benefit  such  writ 
shall  have  been  allowed,  who  shall  thereafter  remain  in  the  custody  of  such 
sheriff  or  person  until  discharged  or  remanded.  [L.  1863;  D.  Cd.  §608; 
H.  C.  §  618.] 

i  831.    When  Cause  of  Impiiaoiuncnt  to  be  Inquired  lute. 

The  court  or  judge  before  whom  the  party  shall  be  brought  on  such 
writ  shall,  immediately  after  the  return  thereof,  proceed  to  examine  into 
the  facts  contained  in  such  return,  and  into  the  came  of  the  imprisonment 
or  restraint  of  such  party,  whether  the  same  shall  have  been  upon  coromit- 
ment  for  any  criminal  or  supposed  criminal  matter,  or  not.  [L.  1863; 
D.  Cd.  §609;  H.  C,  §619.] 

i  SSS.    rKscharge,  When  Granted. 

If  no  legal  cause  be  shown  for  such  imprisonment  or  restraint,  or  for 
the  continuation  thereof,  the  court  or  judge  shall  discharge  such  party  from 
the  custody  or  restraint  under  which  he  is  held.  [L,  1862;  D.  Cd.  §610; 
H.  C.  §  620.] 

S  83S.    When  Part;  to  be  Remanded. 

It  shall  be  the  duty  of  the  court  or  judge  forthwith  to  remand  such 
party  if  it  shall  appear  that  he  is  legally  detained  in  custody,  either,— 

1.  By  virtue  of  process  issued  by  any  court,  or  judge  or  commissioner 
or  other  officer  thereof,  of  the  United  States,  in  a  case  where  fluch  court,  or 
judge  or  officer  thereof,  has  conclusive  jurisdiction;  or, 

2.  By  virtue  of  the  judgment  or  decree  of  any  competent  court  of  dvil 
or  criminal  jurisdiction,  or  of  any  execution  issued  upon  such  judgment 
or  decree;  or, 

3.  For  any  contempt,  specially  and  plainly  charged  in  the  commit- 
ment, by  some  court,  officer,  or  body  having  authority  to  commit  for  the 
contempt  so  charged;  and, 

4.  That  the  time  during  which  such  party  may  be  legally  detained  has 
not  expired.    [L.  1862;  D.  Cd.  §  611;  H.  C.  §  681.] 

i  634.    Discharge  in  Certain  Cases. 

If  it  appear  on  the  return  that  the  prisoner  is  in  custody  by  virtue  of 
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an  order  or  civil  process  of  any  court  legally  constituted,  or  issued  by  an 
ofiScer  in  the  course  of  judicial  proceedings  before  him,  authorized  by 
law,  such  prisoner  shall  only  be  discharged  in  one  of  the  following  cases : — 

1.  When  the  jurisdiction  of  such  court  or  officer  has  been  exceeded, 
either  as  to  matter,  place,  sum,  or  person; 

2.  When,  though  the  original  imprisonment  was  lawful,  yet  by  some 
act,  omission,  or  event  which  has  taken  place  afterwards,  the  party  has 
become  entitled  to  be  discharged; 

3.  When  the  order  or  process  is  defective  in  some  matter  of  substance 
required  by  law,  rendering  such  process  void; 

4.  When  the  order  or  process,  though  in  proper  form,  has  been  issued 
in  a  case  not  allowed  by  law; 

5.  When  the  person  having  the  custody  of  the  prisoner  under  such 
order  or  process  is  not  the  person  empowered  by  law  to  detain  him;  or, 

6.  When  the  order  or  process  is  not  authorized  by  any  judgment  or 
decree  of  any  court,  nor  by  any  provision  of  law.  [L.  1862 ;  D.  Cd.  §  612 ; 
H.  C.  §  622.] 

In  a  case  of  habeas  corpus  against  an  Where  it  is  conceded  in  a  habeas  corpus 

officer  having  the  petitioner  in  custody,  the  proceeding  that  the  commitment  emanated 

matters  properly  triable  arise  on  the  return  from  a  court  of  competent  authority,  hav- 

of  the  officer  and  the  traverse  thereto;  and  ing  Jurisdiction  of  the  person  and  subject - 

the  court  will  not  inquire  into  any  Irreg-  matter,   the  only  question  is  whether  the 

ularitles  of  the  committing  magistrate  which  process   is  void  from  Illegality:    Ehc  parte 

do  not  appear  in  the  process  on  which  the  Tlce,  32  Or.  179,  49  Pac.  1038. 

prisoner  ia  held,  unless  it  be  the  Jurisdic-  A  discharge  of  a  Jury  on  Sunday  for  fail- 

tion  of  the  committing  magistrate  over  the  ure  to  agree  in  a  criminal  case  is  without 

case:   Merriman  v.  Morgan,  7  Or.  69.  authority  of   law,   and  Jurisdiction  having 

The  court  to  which  the  writ  is  returnable  attached  by  the  first  trial,  a  party's  deten- 

acQulres  Jurisdiction  to  make  a  final  order  tion  thereafter  is  illegal,  and  the  process  is 

in  the  cause  by  the  service  of  the  writ  upon  thereafter  void:    Ex  parte  Tice,  32  Or.  179, 

the  defendant  while  the  prisoner  is  still  in  49  Pac.  1038. 

his  custody;  and  such  Jurisdiction  can  not  The  Jurisdiction  of  the  committing  magis- 

be  ousted  by  any  act  of  the  defendant  with-  trate  may  be  put  In  issue  on  the  return  of 

out  the  consent  of  the  court:    Pomeroy  v.  the    writ    of   habeas    corpus:     Norman    v. 

Lappeus.  9  Or.  363.  Zieber,  3  Or.  197. 

The  writ  will  not  lie  to  procure  the  dis-  An  order  of  commitment,  though  it  con- 

charge  of  a  prisoner  detained  by  process  tain  an  error  of  fact  or  of  law,  is  not  void 

issued  in  a  civil  action  on  an  affidavit  which  where  the  court  making  it  had  Jurisdiction, 

merely  alleges   in   the   statutory   language  and  it  does  not  therefore  authorize  the  dis- 

that  the  defendant  fraudulently  contracted  charge  on  habeas  corpus:   Fleming  v.  Bills, 

the  debt  sued  on  without  alleging  the  facts  8  Or.  287. 

which  constitute  the  fraud;  such  a  defect  Informality  in   the  commitment  will  not 

in  the  affidavit  made  the  process  voidable  justify  a  discharge,  when  it  is  in  the  power 

only,  not  absolutely  void.   A  writ  of  habeas  of  the  petitioner  for  the  writ  to  produce 

corpus  is  effective  only  in  cases  where  the  the    record,    and    he   fails   to    produce    it: 

process  is  absolutely  void:   Barton  v.  Saun-  Fleming  v.   Bills,   supra, 

dera,  16  Or.  64,  16  Pac.  921,  8  Am.  St.  Rep.  On  a  habeas  corpus  to  discharge  from  an 

261.  order  holding  to  bail,  the  rehearing  of  the 

Where  the  process  upon  which  a  prisoner  evidence  is  not  a  matter  of  course:  Fleming 

is  detained  appears  regular  on  the  face,  the  v.  Bills,  supra- 
writ  wilt  not  lie:    Ex  parte  Howe,  26  Or. 
186,  87  Pac.  686. 

less.    Legality  of  Certain  Judgments  and  Process  not  to  be  Inquired  Into. 

But  no  court  or  judge,  on  the  return  of  a  writ  of  habeas  corpus,  has 
power  to  inquire  into  the  legality  or  justice  of  any  order,  judgment,  or 
process  specified  in  section  620,  nor  into  the  justice,  propriety,  or  legality 
of  any  commitment  for  a  contempt  made  by  a  court,  oflBcer,  or  body,  accord- 
ing to  law,  and  charged  in  such  commitment,  as  provided  in  this  code. 
[L.  1862;  D.  Cd.  §  613;  H.  C.  §  623.] 

See  note  to  preceding  section. 
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1 636.  On  Comnutment  for  Criminml  Offense,  how  to  Proceed. 

If  it  appear  that  the  party  has  been  legally  conmutted  for  a  crimmal 
offense,  or  if  he  appear  by  the  teetimony  offered  with  the  return,  or  upon  the 
hearing  thereof,  to  be  probably  guilty  of  such  ofEense,  although  the  conunit- 
ment  be  irregular,  he  shall  forthwith  be  remanded  to  the  custody  or  placed 
under  the  restraint  from  which  he  waa  taken,  if  the  officer  or  person  under 
whose  custody  or  restraint  he  was  be  legally  entitled  thereto;  if  not  so  enti- 
tled, he  shall  be  committed  to  the  custody  of  the  officer  or  person  so  entitled. 
[L.  1868 ;  D.  Cd.  §  6U ;  H.  C.  §  624.] 

1 637.  Until  Judgment  Oiven,  how  Party  Kept. 

Until  judgment  be  given  upon  the  return,  the  party  may  be  either  com- 
mitted to  the  custody  of  the  sheriff  of  the  county  or  placed  in  such  care  ot 
under  such  custody  as  his  age  and  other  circumstances  may  require.  [L.  1862 ; 
J).  Cd.  §615;  H.  C.  §686.] 

S  638.    When  Notice  to  be  Given  to  Third  Person. 

When  it  appears,  from  the  return  to  the  writ,  that  the  party  named 
therein  is  in  custody  on  an  order  or  process  under  which  another  person 
has  an  interest  in  continuing  his  imprisonment  or  restraint,  no  order  shall 
be  made  for  his  discharge  until  it  shall  appear  that  the  party  so  interested, 
or  hig  attorney,  shall  have  had  notice  of  the  time  and  place  at  which  such 
writ  shaU  have  been  made  returnable.    [L.  1862;  D.  Cd.  §  616;  H.  C.  §  626.] 

S  639.    Notice;  When  Given  to  District  Attorney. 

When  it  appears  from  the  return  that  the  party  is  imprisoned  or 
restrained  on  a  criminal  accusation,  the  court  or  judge  shall  make  no  order 
for  his  discharge  imtil  notice  of  the  return  is  given  to  the  district  attorney 
of  the  country  where  the  party  is  imprisoned  or  restrained.  [L.  1862; 
D.  Cd.  §617;H.  C.  §687.] 

{  640.    Return  May  be  Controverted. 

The  plaintiff  in  the  proceeding,  on  the  return  of  the  writ,  may,  by 
replication,  verified  as  in  an  action,  controvert  any  of  the  material  facts 
set  forth  in  the  return,  or  he  may  allege  therein  any  fact  to  show,  either 
that  his  imprisonment  or  restraint  is  unlawfiU,  or  that  he  is  entitled  to  his 
discharge;  and  thereupon  the  court  or  judge  shall  proceed  in  a  summary 
way  to  hear  such  evidence  as  may  be  produced  in  support  of  the  imprison- 
ment or  restraint,  or  against  the  same,  and  to  dispose  of  the  party  as  the 
law  and  justice  of  the  case  may  require.  [L.  1862;  D.  Cd.  §  618;  H.  C. 
§  628.] 

This  section  does  not  authorize  an  exam-  their  tace.  the  presumption  Is  Iti  h.Tor  of 

loatlon  ot  the  merits  o(  the  case  on  which  the   legality   of  Buch  Imprisonnient.   since. 

the  prisoner  Is  held:    Merrlroan  v,  Morgan,  under   this   section,   petitioner   oouM   have 

T  Or.  74.  shown.  If  the  facts  warraDted.  that  the  aev- 

On  appeal  from  a  judgment  refusing  to  eral  comtnllments  were  for  the  same  of- 

dlscharEe     petitioner    from     arrest     on    a  fense,  hut.  falling  to  do  so.  no  presumptloD 

habeas  corpus  proceeding,  where  the  return  to  that  effect  can  be  indulged  In;   Ex  parte 

shows    that    the    petitioner    Is    detained    by  Howe,  26  Or.  IS6,  !7  Pac.  63fl. 
virtue  o(  several  commltmenta  regular  on 
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$841.    Demurrer   to    Return   or   Answer  —  Answer    May   be    Controverted  — 
E£Fect  of  Pleadings. 

The  plaintifif  may  demur  to  the  return,  or  the  defendant  may  demur 
to  the  new  matter,  if  any,  set  forth  in  the  replication  of  the  plaintiff,  or  by 
proof  controvert  the  same,  as  upon  a  direct  denial  or  avoidance.  The  plead- 
ings herein  provided  for  shall  be  made  within  such  time  as  the  court  or 
judge  shall  direct,  and  they  shall  be  construed  and  have  the  same  effect 
as  in  an  action.    [L.  1862;  D.  Cd.  §  619;  H.  C  §  629.] 

Under  this  section  the  return  is  a  pleading,   and  is  to  be  construed  and  have  the 
same  effect  as  a  pleadlngr  in  an  action:  Pomeroy  v.  liappeus,  9  Or.  864. 

S  WL    Dispensing  with  Production  of  Person. 

Whenever,  from  the  sickness  or  infirmity  of  the  party,  he  can  not,  with- 
out danger,  be  produced,  the  officer  or  person  in  whose  custody  he  is  may 
state  that  fact  in  his  return  to  the  writ,  and  if  satisfied  of  the  truth  of  the 
allegation,  and  the  return  be  otherwise  sufficient,  the  court  or  judge  shall 
proceed  to  decide  on  the  return,  and  to  dispose  of  the  matter,  in  the  same 
manner  as  if  the  party  had  been  produced.  [L.  1862;  D.  Cd.  §620; 
H.  C.  §  630.] 

§  64S.    Judgment  of  Discharge  or  DismissaL 

If  it  appear  that  the  party  detained  is  illegally  imprisoned  or  restrained, 
judgment  shall  be  given  that  he  be  forthwith  discharged;  otherwise,  judg- 
ment shall  be  given  that  the  proceeding  be  dismissed  and  the  party  re- 
manded.   [L.  1862;  D.  Cd.  §  621;  H.  C.  §  631.] 

S  644.    Precept  Requiring  Production  of  Person. 

Notwithstanding  the  issuing  of  the  writ  without  requiring  the  pro- 
duction of  the  person,  the  court  or  judge  before  whom  the  same  was  re- 
turnable may,  before  final  decision,  issue  a  precept  to  the  officer  or -other 
person  to  whom  the  writ  was  directed,  requiring  the  production  of  the 
person.     [L.  1862 ;  D.  Cd.  §  622 ;  H.  C.  §  632.] 

§  648.    Obedience  to  Judgment  of  Discharge,  how  Elnf orced. 

Obedience  to  a  judgment  for  the  discharge  of  a  person  imprisoned  or 
restrained,  pursuant  to  the  provisions  of  this  chapter,  may  be  enforced 
by  the  court  or  judge  by  proceedings  for  a  contempt.  No  officer  or  other 
person  is  liable  to  any  action  or  proceeding  for  obeying  such  judgment  of 
discharge.     [L.  1862 ;  D.  Cd.  §  623 ;  H.  C.  §  633.] 

1646.    Person  Once  Discharged  not  Again  Imprisoned  for  Same  Cause. 

No  person  who  has  been  finally  discharged  upon  a  proceeding  by  habeas 
corpus,  pursuant  to  the  provisions  of  this  chapter,  shall  be  again  impris- 
oned, restrained,  or  kept  in  custody  for  the  same  cause;  but  it  is  not  to  be 
deemed  the  same  cause, — 
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1.  If  he  have  been  discharged  from  a  commitment  on  a  criminal  charge, 
and  be  aftervardg  committed  for  the  same  ofFenae  by  the  legal  order  or 
process  of  the  court  Therein  he  is  botmd  by  recognizance  or  undertaking  to 
appear,  or  in  which  he  is  indicted  or  convicted  for  the  same  offense;  or, 

2.  If,  after  a  judgment  of  diecharge  for  a  defect  of  evidence,  or  tor  a 
material  defect  in  the  commitment,  in  a  criminal  case,  the  party  be  again 
arrested  on  sufficient  evidence,  and  committed  by  legal  process  for  the 
same  offense;  or, 

3.  If,  in  a  civil  action  or  suit,  the  party  have  been  discharged  for  any 
illegality  in  the  judgment,  decree,  or  process  hereinbefore  specified,  and  be 
afterwards  imprisoned  for  the  same  cause  of  action  or  suit;  or, 

4.  If,  in  a  civil  action  or  suit,  he  have  been  discharged  from  commit- 
ment on  a  writ  of  arrest,  and  be  afterwards  committed  on  execution,  in 
the  same  action  or  suit,  or  on  a  writ  of  arrest  in  another  action  or  suit, 
after  the  dismissal  of  the  first  one.     [L.  186S ;  D.  Cd.  §  624;  H.  C.  §  634.] 

!  M7.    When  Warrant  to  Issue  in  Lieu  of  Habeas  Corptu. 

Whenever  it  appears  by  satisfactory  evidence  that  any  person  is  illegally 
imprisoned  or  restrained,  and  that  there  is  good  reason  to  believe  that  he 
will  be  carried  out  of  the  state,  or  suffer  irreparable  injury  before  he  can 
be  relieved  by  the  issuing  of  a  habeas  corpus,  any  court  or  judge  authorized 
to  issue  such  writ  may  issue  a  warrant  reciting  the  facts,  and  directed  to 
any  sheriff  or  other  person  therein  designated,  commanding  such  officer 
or  person  to  take  such  person,  and  forthwith  to  bring  him  before  such 
court  or  judge,  to  be  dealt  with  according  to  law.  [L.  1863;  D.  Cd.  §  625; 
H.  C.  §  635.] 

I  646.    Arrest  of  Person  Having  Custody  of  Party. 

When  the  proof  mentioned  in  the  last  section  shall  also  be  sufBcient 
to  justify  an  arrest  of  the  person  having  the  party  in  his  custody,  as  for  a 
criminal  offense,  committed  in  the  taking  or  detaining  of  such  party,  the 
warrant  may  also  contain  an  order  for  the  arrest  of  such  person  for  such 
offense.     [L.  186S;  D.  Cd.  §  636;  H.  C.  §  636.] 

i  ei».    Wan-ant,  how  Executed. 

Any  officer  or  person  to  whom  such  warrant  shall  be  directed  shall 
execute  the  same  by  bringing  the  party  therein  named  and  the  person 
who  detains  him,  if  so  commanded  by  the  warrant,  before  the  court  or 
judge  issuing  the  same;  and  thereupon  the  person  detaining  such  party 
shall  make  a  return  in  like  manner,  and  the  like  proceedings  shall  be  bad 
thereon,  as  if  a  writ  of  habeas  corpus  had  been  issued  in  the  first  instance. 
[L.  1862;  D.  Cd.  §  627;  H.  C.  §  637.] 

i  6S0.    Person  Arrested  to  be  Committed  or  Bailed. 

If  the  person  having  such  party  in  his  custody  be  brought  before  the 
court  or  judge  as  for  a  criminal  offense,  he  shall  be  examined,  committed, 
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bailed^  or  discharged  by  the  court  or  judge  in  like  maimer  as  in  other  crim- 
inal cases  of  the  like  nature.    [L.  1862;  D.  Cd.  §  628;  H.  C.  §  638.] 

1661.    Penalty  for  Refusing  Copy  of  Order  or  Process. 

Any  officer  or  other  person  refusing  to  deliver  a  copy  of  any  order,  war- 
rant, process,  or  other  authority  by  which  he  shall  detain  any  person,  to  any 
one  who  shall  demand  such  copy,  and  tender  the  fees  therefor,  shall  forfeit 
two  hundred  dollars  to  the  person  so  detained.  [L.  1862 ;  D.  Cd.  §  629 ; 
H.  C.  §  639.] 

1 689.    When  District  Attorney  May  Apply  for  Writ. 

Whenever  a  writ  of  habeas  corpus  is  required  in  any  action,  suit,  or 
proceeding,  civil  or  criminal,  to  which,  the  state  is  a  party,  the  application 
therefor  may  be  made  by  the  district  attorney  having  charge  thereof,  and 
whenever  so  issued  the  court  or  judge  shall  state  in  the  order  of  allow- 
ance that  it  was  issued  on  such  application.  [L.  1862;  D.  Cd.  §  630;  H.  C. 
§640.] 

1608.    Writ,  on  Whom  Served  —  Tender  of  Fees  and  Undertaking. 

A  writ  of  habeas  corpus  may  be  served  by  the  sheriflf  of  any  county  in 
the  state  within  his  county,  or  by  any  other  person  therein  designated  in 
any  county  within  the  state,  and  the  service  thereof  shall  not  be  deemed 
complete,  so  as  to  require  the  prisoner  to  be  brought  up  before  the  court  or 
judge  issuing  the  same,  unless  the  party  serving  the  same  shall  tender  to 
the  person  in  whose  custody  the  prisoner  may  be,  if  such  person  be  a  sheriff 
or  other  officer,  the  fees  allowed  by  law  for  bringing  up  such  prisoner; 
nor  unless  he  shall  also  enter  into  an  undertaking  to  such  sheriff  or  other 
oflScer  as  the  case  may  be,  in  a  penalty  double  the  amount  of  the  sum 
for  which  such  prisoner  may  be  detained,  if  he  be  detained  for  any  spe- 
cific sum  of  money,  and  if  not,  then  in  such  a  sum  as  the  judge  granting 
the  writ  shall  direct,  not  exceeding  one  thousand  dollars,  to  the  effect 
that  such  person  shall  pay  the  charges  for  carrying  back  such  prisoner  if 
he  shall  be  remanded,  and  that  such  prisoner  will  not  escape  by  the  way, 
either  in  going  to  or  returning  from  the  place  to  which  he  is  to  be  taken. 
If  such  fees  be  not  paid,  or  such  security  be  not  tendered,  the  officer  to  whom 
the  writ  is  directed  shall  make  return  thereto,  in  the  manner  required  by 
section  626,  and  shall  state  therein  the  reason  why  such  prisoner  is  not 
produced,  and  thereupon  the  court  or  judge  granting  the  writ  may  pro- 
ceed as  if  the  prisoner  were  produced;  but  this  section,  from  and  inclusive 
of  the  words  "and  the  service  thereof,^'  does  not  apply  to  a  case  wherein 
the  writ  is  issued  on  the  application  of  the  district  attorney.  [L.  1862; 
D.  Cd.  §  631 ;  H.  C.  §  641.] 

1 694.   Writ;  how  Served. 

The  writ  of  habeas  corpus  may  be  served  by  delivery  of  the  original  to 
the  officer  or  person  to  whom  it  is  directed,  or  if  he  can  not  be  found,  by 
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leaving  it  at  the  jail  or  other  place  in  which  the  party  ie  imprisoned  or 
restrained,  with  any  under  officer  or  other  person  having  charge  for  the 
time  of  such  party.     [L.  1862;  D.  Cd.  §  632;  H.  C.  §  648.] 

I  9U,  Service  of  Writ  when  Part;  Conceals  Himself,  or  Refnsea  Admittance 
to  Officer. 
If  the  officer  or  person  on  whom  the  writ  ought  to  be  served  conceal 
himBelf,  or  refuse  admittance  to  the  person  attempting  to  serve  it,  it  may 
be  served  by  affixing  it  in  some  conspicuous  place  on  the  outside  either  of 
his  dwelling  house  or  the  jail  or  other  place  where  the  party  is  confined. 
[L.  1862;  D.  Cd.  §  633;  H.  C.  §  643.] 

I  ess.    Du^  to  Obey  Writ. 

It  is  the  duty  of  every  sheriff  or  other  officer  upon  whom  a  writ  of 
habeas  corpus  hae  been  served,  whether  such  writ  be  directed  to  him  or 
not,  upon  payment  or  tender  of  the  fees  allowed  by  law,  and  the  dehvery 
or  tender  of  the  undertaking  herein  prescribed,  to  obey  and  return  the 
writ  according  to  the  exigency  thereof;  and  it  is  the  duty  of  every  other 
person  upon  whom  the  writ  ie  eeried,  having  the  custody  of  the  person 
for  whose  benefit  it  is  issued,  to  obey  and  return  it  in  like  manner,  without 
requiring  the  payment  of  any  fees,  unless  the  payment  of  such  fees  has 
been  required  by  the  court  or  judge  allowing  such  writ.  [L.  1863;  D.  Cd. 
§634;H.  C.  §644.] 

i  Gtf7.    When  Charges  for  Producing  Party  May  be  Ordered  Paid  by  Ai^Ucaot 

Every  court  or  judge  allowing  a  writ  of  habeas  corpus,  directed  to  a 
person  other  than  a  sheriff  or  other  officer,  may,  in  its  discretion,  require, 
in  order  to  render  the  service  effectual,  that  the  charges  of  producing  the 
party  be  paid  by  the  applicant;  and  in  such  case  the  court  or  judge  shall, 
in  the  order  allowing  the  writ,  specify  the  amount  of  such  charges,  which 
shall  not  exceed  the  fees  allowed  by  law  to  sheriffs  for  similar  services. 
[L.  1862;  D.  Cd.  §  635;  H.  C.  §  645.] 

f  MS.    Proof  of  Service  of  Writ 

The  proof  of  service  of  the  writ  of  habeas  corpus  shall  be  the  same  as 
in  the  service  of  a  summons,  except  that  the  same  shall  be  indorsed  upon  a 
copy  of  the  writ  made  by  the  officer  or  person  serving  it,  and  returned  to 
the  clerk  who  issued  the  writ.    [L.  186S;  D.  Cd.  §  636;  H.  C.  §  646.] 

S  esa.    Within  what  Tune  Return  to  be  Hade. 

If  the  writ  be  returnable  at  a  certain  time,  such  return  shall  be  made, 
and  the  party  produced,  if  required,  or  there  be  no  valid  excuse  therefor, 
as  herein  provided,  at  the  time  and  place  specified  therein;  if  it  be  retnrn- 
able  forthwith,  and  the  place  of  return  be  within  twenty  miles  of  the  place 
of  service,  the  return  must  be  made  and  the  party  produced  within  twenty- 
four  hours,  and  the  same  time  is  allowed  for  every  additional  twenty  milt*- 
[L.  1862;  D.  Cd.  §  637;  H.  C.  §  647.] 


Chap,  v.]  Op  the  Punishment  op  Contempts.  339 

S660.    What  Courts  have  Jurisdiction  of  Habeas  Corpus  Proceedings. 

The  circuit  court  of  the  judicial  district  wherein  the  party  is  impris- 
oned or  restrained^  and  the  county  court  and  the  county  judge  of  each  of 
the  seyeral  counties  of  this  state  wherein  the  party  is  imprisoned  or  re- 
strained^ shall  have  concurrent  jurisdiction  of  the  proceedings  of  habeas 
corpus  herein  provided  for,  and  the  said  courts  and  judges  thereof  may 
issue,  hear,  and  decide  all  questions  arising  upon  habeas  corpus.  At 
any  time  after  the  allowance  of  such  writ  or  warrant,  by  the  court  or 
judge  thereof,  the  plaintiflf  therein,  or  the  person  applying  therefor  on  his 
behalf,  may  give  notice  to  the  judge  issuing  the  same,  and  thereupon,  if 
necessary  to  avoid  delay,  such  judge  shall  by  order  require  that  the  return 
be  made  and  the  party  produced  before  him  at  such  time  and  place,  within 
the  county  or  district,  as  may  be  convenient.  [L.  1862 ;  D.  Cd.  §  638 ; 
L.  1882,  p.  31,  §  1 ;  H.  C.  §  648.] 

1661.    Appeal  from  Judgment  —  Conclusiveness  of  Judgment. 

Any  party  to  a  proceedirig  by  habeas  corpus,  including  the  state  when 
the  district  attorney  appears  therein,  may  appeal  from  the  judgment  of  the 
circuit  or  county  court  refusing  to  allow  such  writ  or  any  final  judgment 
therein,  either  in  term  time  or  vacation,  in  like  manner  and  with  like  effect 
as  in  an  action.  No  question  once  finally  determined  upon  a  proceeding 
by  habeas  corpus  shall  be  re-examined  upon  another  or  subsequent  proceeding 
of  the  same  kind.    [L.  1862 ;  D.  Cd.  §  639 ;  L.  1882,  p.  32  §  2 ;  H.  C.  §  649.] 

Questions  finally  determined  in  a  proceeding  of  habeas  corpus  can  not  be  re-exam- 
ined In  any  other  proceeding  of  the  same  kind:     Pomeroy  v.  Lappeus»  9  Or.  366. 


CHAPTER  V. 

OF  THE  PUNISHMENT  OF  CONTEMPTS. 

1 662.    Contempts  Defined. 

The  following  acts  or  omissions,  in  respect  to  a  court  of  justice,  or 
proceedings  therein,  are  deemed  to  be  contempts  of  the  authority  of  the 
court: — 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  judge 
while  holding  the  qourt,  tending  to  impair  its  authority  or  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance, 
tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  violation  of  duty, 
by  an  attorney,  clerk,  sheriflE,  or  other  person  appointed  or  selected  to  per- 
form a  judicial  or  ministerial  service; 

4.  Deceit,  or  abuse  of  the  process  or  proceedings  of  the  court,  by  a 
party  to  an  action,  suit,  or  special  proceeding ; 

5.  Disobedience  of  any  lawful  judgment,  decree,  order,  or  process  of 
the  court; 
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6.  Assuming  to  be  an  attorney  or  other  officer  of  the  court,  and  acting 
as  such  withont  authorit;  in  a  particular  instance; 

7.  Bescuiug  any  person  or  property  in  the  custody  of  an  officer  by 
virtue  of  an  order  or  process  of  such  court ; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action,  suit,  or 
proceeding,  while  going  to,  remaining  at,  or  returning  from  the  court  where 
the  same  is  for  trial ; 

9.  Any  other  unlawful  interference  with  the  process  or  proeeedingB 
of  a  court; 

10.  Disobedience  of  a  subpcena  duly  served,  or  refusing  to  be  sworn  or 
answer  as  a  witness; 

11.  When  Bummoned'as  a  juror  in  a  court,  improperly  conversing  with 
a  party  to  an  action,  suit,  or  proceeding  to  be  tried  at  such  court,  or  with 
any  other  person,  in  relation  to  the  merits  of  such  action,  suit,  or  pro- 
ceeding, or  receiving  a  communication  from  a  party  or  other  in  respect  to  it, 
without  inunediately  diacloBing  the  same  to  the  court; 

.  IS.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  officer  of  the 
lawful  judgment,  decree,  order,  or  process  of  a  superior  court,  or  proceed- 
ing in  an  action,  suit,  or  proceeding  contrary  to  law,  after  such  action,  suit, 
or  proceeding  shall  have  been  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer. 

The  conduct  specified  in  subdivisions  1  and  2  of  this  section,  when 
committed  before  a  judicial  officer,  or  disobedience  of  the  lawful  order  or 
process  of  such  officer,  made  in  the  cases  specified  in  section  934,  is  also  to 
be  deemed  a  contempt  of  the  authority  of  such  officer.  [L,  1862;  D.  Cil. 
§640;H.  C.  §650.] 
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or  the  courts  are  only  those  which 
bpecined  aa  such  In  this  section,  and  In 
Other  sections  ol  the  code,  and  caa  be  pun- 
ished only  In  the  mode  prescrlhed:  State  v. 
Katser,  20  Or.  BO,  23  Fac.  9«i,  S  I^  R.  A. 
6S4. 

The  publication  of  an  article  In  a  news- 
paper Is  not  a  contempt,  unless  It  reflected 
upon  the  conduct  of  the  court  In  reference 
to  a  pending  suit  or  proceeding,  and  tended 
In  some  manner  to  Influence  Ita  decision 
therein,  or  to  Impede,  Interrupt,  or  emtHir- 
rass  the  proceed  I  nga  ot  the  court  in  refer- 
ence thereto:    State  v.  Kaiser,  supra. 

One  who  has  been  enjoined  by  a  decree 
from  diverting  the  waters  ot  a  creek  or  Ita 
tributaries.  Is  guilty  of  contempt  of  court 
when  he  directs  others  to  divert  the  waters 
from  such  tributaries,  although  he  believed 
the  decree  was  Invalid  so  far  as  It  pertained 
to  these  streams:  State  ez  rel.  v.  livery, 
31   Or,   80,   49  Pac.   SS2. 

A  stranger  to  an  Injunction.  If  he  has 
notice  or  knowledge  of  Its  terms,  Is  bound 
thereby,  and  may  be  punished  for  contempt 
If  he  violates  Its  provisions;  but  the  rule  fs 
otherwise  where  the  stranger  was  unaware 
-    ■  -■' e  restraining  order;    State 


lunlahment  for 


X  rel.  I 


llsrespec 


ex  rel.  v.  Lavery, 
A  party  can  not 
Ing  a  void  order, 
Illndlng  until  set  a 
ceedlng.   r  ~  ^   "" " 


e  punished  tor  dlsobey- 


ling.  40  Or.  -      .     . 

A  civil  contempt  Is  a  disobedience  by  a 
party  of  the  order  of  a  court  or  Judge  made 
for  the  benefit  of  advKnta<e  o(  another 
party  to  the  proceedings:  State  ex  rel.  v. 
Downing,   supra. 

A  criminal  contempt  consists  In  disrespect 
of  the  court  or  disobedience  of  Its  process, 
whereby  the  administration  of  Justice  la  ob- 
structed, or  In  any  act  or  language  ot  a 
which  tends  to  bring  the  court  Into 
SUte  ei  rel.  v.  Conn,  S7  Or. 
283:  State  ex  reL  v.  Dowain;, 

A  decree  for  the  payment  of  money  In 
probate  proceedings  can  not  be  eriforced  M 
for  contempt:  Hostel  v.  Moral,  19  Or.  IBS, 
23  Pac.  900. 

Where  the  plalntlfl  in  a  divorce  proceed- 


lulng  term  deposited 


an  order  of  court  from  contumacy  or  freod- 
ulent  conduct,  and  the  reason  asal — '  '"" 
the  delay  constitutes  a  stiRlclent  e 
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S  663.    Punishment. 

Every  court  of  justice  and  every  judicial  oflBcer  has  power  to  punish 
contempt  by  fine  or  imprisonment,  or  both;  but  such  fine  shall  not  exceed 
three  hundred  dollars,  nor  the  imprisonment  six  months;  and  when  the 
contempt  is  not  one  of  those  mentioned  in  subdivisions  1  and  2  of  the  last 
section,  or  in  subdivision  1  of  section  934,  it  must  appear  that  the  right 
or  remedy  of  a  party  to  an  action,  suit,  or  proceeding  was  defeated  or  prej- 
udiced thereby  before  the  contempt  can  be  punished  otherwise  than  by  a 
fine  not  exceeding  one  hundred  dollars.  [L.  1862 ;  D.  Cd.  §  641 ;  H.  C. 
§  651.] 

Unless  the  pubUcatlon  constitutes  a  con-  obey  the  order  of  court  requirlnsr  defendant 
tempt  within  subd.  1  or  2  of  S  662,  or  subd.  to  satisfy  a  Judgment,  which  order  had 
1  of  S  934,  or  affected  or  tended  to  affect  afterwards  been  reversed  on  appeal,  the 
the  ri^ht  of  a  party  to  a  litigation  pending  punishment  for  such  contempt  must  be  re- 
in a  court  or  before  the  Judge  thereof,  it  strlcted  to  a  fine,  and  can  not  extend  to 
does  not  come  within  the  purview  of  the  Imprisonment   until    the    order    Is    obeyed: 

code:    State  ex  rel.  v.  Kaiser,  20  Or.  66,  23  State  ex  reL  v.  Downing,  40  Or.  ,  66 

Pac.  964,  8  L.  R.  A.  584.  Pac.  922. 

When  the  proceedings  are  for  failure  to 

1664.    In  Presence  of  Court,  how  Punished. 

When  a  contempt  is  committed  in  the  immediate  view  and  presence  of 
the  court  or  oflBcer,  it  may  he  punished  summarily,  for  which  an  order 
must  be  made  reciting  the  facts  as  occurring  in  such  immediate  view  and 
presence,  determining  that  the  person  proceeded  against  is  thereby  guilty 
of  a  contempt,  and  that  he  be  punished  as  therein  prescribed.  [L.  1862; 
D.  Cd.  §642;H.  C.  §652.] 

f  665.    In  Other  Cases,  Mode  of  Proceeding. 

In  cases  other  than  those  mentioned  in  section  664,  before  any  pro- 
ceedings can  be  taken  therein,  the  facts  constituting  the  contempt  must  be 
shown  by  an  aflSdavit  presented  to  the  court  or  judicial  oflScer,  and  there- 
upon such  court  or  oflRcer  may  either  make  an  order  upon  the  person  charged, 
to  show  cause  why  he  should  not  be  arrested  to  answer,  or  issue  a  warrant 
of  arrest  to  bring  such  person  to  answer  in  the  first  instance.  [L.  1862; 
D.  Cd.  §  643 ;  H.  C.  §  653.] 

AFFIDAVrr. — ^When  the  contempt  is  not  it  is  held  that  the  affidavit  must  be  positive 

committed  in  the  presence  of  the  court.  It  in  its  statements,  and  is  not  sufficient  if 

has  no  authority  to  proceed  against  a  party,  made  on  information  and  belief, 

tinless  the  facts  constituting  the  contempt  Any  person  having  knowledge  of  the  fact 

are  shown  by  an  affidavit  presented  to  the  is  competent  to  make  the  affidavit  required 

court:    State  v.  Kaiser,  20  Or.  60,  23  Pac.  by  this  section:   State  ex  rel.  v.  McKlnnon, 

Hi,  8  L.  R.  A.  684;  State  ex  rel.  v.  Lavery,  8  Or.  491. 

81  Or.  84.  49  Pac.  852;  State  ex  rel.  v.  Down-  In  proceedings  for  contempt  for  failure  to 

ing.  40  Or.  ,  66  Pac.  922.  comply  with  an  order  of  court,  the  affidavit 

The  affidavit  is  essential  to  the  jurlsdlc-  must  aver  service  of  the  order  upon  the  de- 

tion    of   the   court    in   all   proceedings    for  fendant,  and  a  demand  by  a  person  qualified 

constructive    contempts,    and    must    state  to  make  such  demand,  for  the  compliance 

facts  which,  if  established,  will  constitute  with  such  order,  and  a  failure  in  that  re- 

the  offense:    State  v.  Kaiser.  20  Or.  60,  23  gard  renders  the  affidavit  insufficient;  but 

Pac.  964,  8  li.  R.  A.   684;   State  ex  rel.  v.  if  the  answer  to  the  affidavit  admits  the 

Conn,  87  Or.  698,  62  Pac.  289.  issuance   of   the   order,   the   defect   in   the 

An  amendment  of  such  affidavit  must  be  affidavit  is  thereby  cured:    State  ex  rel.  ▼. 

accompanied     by     a     verification     thereof:    Downing,  40  Or.  ,  66  Pac.  922. 

State  ex  rel.  v.  LAvery,  31  Or.  84,  49  Pac.  In  proceedings  for  failure  to  apply  certain 

862.  property  towards  the  satisfaction  of  a  Judg- 

In  State  v.  McKlnnon.  8  Or.  487,  it  is  said  ment  for  $7,817.50,  testimony  of  defendant 

that  an  affidavit  on  information  and  belief  that  at  the  time  of  the  order  he  did  not 

is  sufficient;  but  in  State  ex  rel.  v.  Conn,  have  in  his  possession  or  under  his  control 

37  Or.  600,  62  Pac.  289,  this  Is  criticized,  and  or  has  not  had  $10,000  will  not  excuse  com- 
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pllance  wtth  the  order,  the  same  admlttlDK  eictugtve  Jurisdiction  over  chargei  ot  con- 

the  possession  of  a  sum  less  than  tlO.OOD:  tempt   belongs   to   the   court   whose   Judg- 

State  ex  rel.  v.  Downing,  supra.  inents  or  orders  have  been  disobeyed:   State 

JURISDICTION     OF    CONTEMPT     may  ex  rel.  v.  HcKlnnon.  B  Or.  493. 
only  be  exercised  dnring  term  time,  and  the 

I  666.    Defendant  Hay  be  Brought  up  if  in  Custody. 

If  the  party  charged  be  in  the  custody  of  an  officer,  by  virtue  of  a 
legal  proceBe>  civil  or  criminal,  except  apon  a  eentence  for  a  felony,  aa  order 
may  be  made  for  the  production  of  such  person  by  the  officer  having  him  in 
custody,  that  he  may  answer,  and  he  shall  thereupon  be  produced  and  held, 
until  an  order  be  made  for  his  disposal.  [L.  186.2;  D.  Cd.  §  644;  H.  C. 
§  654.] 

i  667.    State  is  Plaintiff. 

In  the  proceeding  for  a  contempt,  the  state  is  the  plaintiff.     In  all 

cases  of  public  interest,  the  proceeding  may  be  prosecuted  by  the  district 

attorney,  on  behalf  of  the  state,  and  in  all  cases  where  the  proceeding  is 

commenced  upon  the  relation  of  a  private  party,  such  party  shall  be  deemed 

a  coplaintifl  with  the  state.     [L.  1868 ;  D.  Cd.  §  645 ;  H.  C.  §  655.] 

Contempt   proceedings    should    be    Instl-  matter  sufflclent   to   sustain   such   ameod- 

tuted.  If  criminal.  In  the  name  of  the  state:  ment  maj'  be  obtained  by  the  commence- 

It  civil.  In  the  name  of  the  state,  upon  the  ment  of  proceedings  In  his  own  name  b>-  ■ 

relation  of  a  private  party;  and  If.  In  a  civil  private  party  who  had  an  Interest  therein; 

contempt  proceeding,  the  state  Is  not  made    State  ex  rel.   v.   Downing.   40  Or.  .  tG 

«  party  originally.   It  may  be  made  so  by  Pac.  9Z2. 
aniendment  and  jurisdiction  of  the  aubject- 

1 668.    Bail — Warrant,  how  Executed. 

Whenever  a  warrant  of  arrest  is  issued,  pursuant  to  this  chapter,  the 
court  or  judicial  officer  shall  direct  therein  whether  the  person  charged 
may  be  let  to  bail  for  his  appearance  upon  the  warrant,  or  detained  in 
custody  without  bail,  and  if  he  may  be  bailed,  the  amount  in  which  he  may 
be  let  to  bail.  Upon  executing  the  warrant  of  arrest,  the  sheriff  murt  keep 
the  person  in  actual  custody,  bring  him  before  the  court  or  judicial  officer, 
and  detain  him  until  an  order  be  made  in  the  premises,  unless  the  person 
arrested  entitle  himself  to  be  discharged  as  provided  in  section  669. 
[L.  1862;  D.  Cd.  §  646;  H.  C.  §  656.] 

RETURN  DAY. — The   warrant   of  arrest  and  contested  the  proceedings,  and  subse- 

should  have  a  return  day,  and  require  the  quently  failed  to  pay  the  dne  imposed,  ana 

defendant    to   appear   at    a    speclfled    time:  wan  arrested  by  the  sherltl,  and  then  mH 

State  V,  Crane,  16  Or.  148,  13  Pac.  773.  the  dne,  an  action   can  not  be  malntBlned 

Where  the  appellant  had  given  an  under-  against  him   to  recover  the  sum  «tated  In 

Uklng  to  appear  and  answer,  and  did  not  the  undertaking:    State  v.  Crane,  16  Or,  ItS. 

appear  in  person,  but  when  the  proceeding  13  Pac.  773. 
was   called   for   trial   appeared   by   counsel 

{  66S.    Bail,  how  Given. 

The  defendant  shall  be  discharged  from  the  arrest  upon  executing  anfl 

delivering  to  the  sheriff,  at  any  time  before  the  return  day  of  the  warrant,  an 

undertaking,  with  two  sufficient  sureties,  to  the  effect  that  the  defendant 

will  appear  on  such  return  day,  and  abide  the  order  or  judgment  of  the 

court  or  officer  thereupon,  or  pay,  as  may  be  directed,  the  sum  specified  in 

the  warrant.     [L.  1862;  D.  Cd.  §  647;  H.  C.  §  657.] 

Bee  note  to  preceding  section. 
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{ 670.    Return  of  Warrant 

The  sheriff  shall  return  the  warrant  of  arrest,  and  the  undertaking,  if 
any,  given  him  by  the  defendant,  by  the  return  day  therein  specified.  When 
the  defendant  has  been  brought  up  or  appeared,  the  court  or  judicial  oflScer 
shall  proceed  to  investigate  the  charge  by  examining  such  defendant  and 
witnesses  for  or  against  him,  for  which  an  adjournment  may  be  had  from 
time  to  time,  if  necessary.    [L.  1862 ;  D.  Cd.  §  648 ;  H.  C.  §  658.] 

S  971.    Judgment  and  Sentence. 

Upon  the  evidence  so  taken,  the  court  or  judicial  oflBcer  shall  deter- 
mine whether  or  not  the  defendant  is  guilty  of  the  contempt  charged,  and 
if  it  be  determined  that  he  is  so  guilty,  shall  sentence  him  to  be  pun- 
ished as  provided  in  this  chapter.     [L.  1862 ;  D.  Cd.  §  649 ;  H.  C.  §  669.] 

(878.    Indemnity  to  Party  Injured. 

If  any  loss  or  injury  to  a  party  in  an  action,  suit,  or  proceeding,  prej- 
udical  to  his  rights  therein,  have  been  caused  by  the  contempt,  the  court 
or  judicial  officer,  in  addition  to  the  punishment  imposed  for  the  con- 
tempt, may  give  judgment  that  the  party  aggrieved  recover  off  the  defend- 
ant a  sum  of  money  sufficient  to  indemnify  him,  and  to  satisfy  his  costs 
and  disbursements,  which  judgment,  and  the  acceptance  of  the  amount 
thereof,  is  a  bar  to  any  action,  suit,  or  proceeding  by  the  aggrieved  party 
for  such  loss  or  injury.     [L.  1862;  D.  Cd.  §  ^60;  H.  C.  §  660.] 

The  circuit  court  has  power  under  this  the  order  of  court  can  not  bringr  an  action 

■ectlon  to  give  a  Judgment  in  favor  of  the  upon  the  undertakingr  for  release  from  ar- 

party  aggrieved,   but,  after  the  party  has  Vest  in  the  contempt  proceeding:    State  v. 

paid  his  fine  imposed  by  the  court,  a  person  Crane,  16  Or.  163,  18  Pac.  778. 
injured  by  the  party  who  failed  to  obey 

1 87S.    ImpriBonment  Until  Sentence  Complied  VHtlu 

When  the  contempt  consists  in  the  omission  or  refusal  to  perform  an 
act  which  is  yet  in  the  power  of  the  defendant  to  perform,  he  may  be  impris- 
oned until  he  shall  have  performed  it,  and  in  such  case  the  act  must  be 
specified  in  the  warrant  of  commitment.  [L.  1862 ;  D.  Cd.  §  651 ;  H.  C. 
§  661.] 

1 974.    Person  Also  Liable  to  Indictment. 

Persons  proceeded  against  according  to  the  provisions  of  this  chapter 
are  also  liable  to  indictment  for  the  same  misconduct,  if  it  be  an  indictable 
offense,  but  the  court  before  which  a  conviction  is  had  on  the  indictment,  in 
passing  sentence,  shall  take  into  consideration  the  punishment  before  in- 
flicted.    [L.  1862;  D.  Cd.  §  652;  H.  C.  §  662.] 

i  STS.    If  Party  do  Not  Appear. 

When  the  warrant  of  arrest  has  been  returned  served,  if  the  defendant 
do  not  appear  on  the  return  day,  the  court  or  judicial  oflBcer  may  issue  an- 
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other  warrant  of  arrest,  or  may  order  the  undertaking  to  be  prosecuted,  or  * 
both.  If  the  undertaking  be  proaecnted,  and  the  aggrieved  party  join  in  the 
action,  and  the  sum  speotfied  therein  be  recovered,  bo  much  thereof  ae 
will  compensate  such  party  for  the  loss  or  injury  sustained  bj  reason  of 
the  misconduct  for  which  the  warrant  was  issued  shall  be  deemed  to  be 
recovered  for  such  party  exclusively.    [L.  1862;  D.  Cd.  §  653;  H.  C.  §  663.] 


S  676.    Appeal  from  Judgroent. 

Either  party  to  a  judgment  in  a  proceeding  for  a  contempt  may  appeal 
therefrom,  in  like  manner  and  with  like  effect  as  from  a  judgment  in  an 
action,  but  such  appeal  shall  not  hare  the  effect  to  stay  the  proceeding  in 
any  other  action,  suit,  or  proceeding,  or  upon  any  judgment,  decree,  or  order 
therein,  concerning  which  or  wherein  such  contempt  was  committed.  Cm- 
tempts  of  justice's  courts  are  punishable  in  the  manner  specially  provided 
in  the  procedure  before  them.    [L.  1863;  D.  Cd.  §  654;  H.  C.  §  664.] 
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CHAPTER  I. 

GENERAL   DEFINITIONS    OF    EVIDENCE. 

1 677.  Evidence  and  Proof  Defined. 

Judicial  evidence  is  the  means^  sanctioned  by  law^  of  ascertaining 
in  a  judicial  proceeding  the  truth  respecting  a  question  of  fact.  Proof 
is  the  effect  of  evidence,  the  establishment  of  a  fact  by  evidence.  [L.  1862 ; 
D.  Cd.  §  655 ;  H.  C.  §  665.] 

1 678.  Law  of  Evidence  Defined. 

The  law  of  evidence,  which  is  the  subject  of  this  title  and  titles  X 
and  XI,  is  a  collection  of  general  rules  established  by  law, — 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are  dis- 
putable and  those  which  are  conclusive; 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain  cases  the  value  and  effect  of  evidence. 
[L.  1862;  D.  Cd.  §  656;  H.  C.  §  666.] 

9  679.    Degree  of  Certainty  Necessary. 

The  law  does  not  require  demonstration;  that  is,  such  a  degree  of 
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proof  88,  excluding  possibility  of  error,  produces  absolute  certainty,  be- 
cause such  proof  is  rarely  possible.     Moral  certainty  only  is  required,  or 
that  degree  of  proof  which  produces  conviction  in  an  unprejudiced  mind. 
[L.  186S;  D.  Cd.  §  657;  H.  C.  §  667.] 
I  MO.    Kinds  of  Evidence. 

There  are  four  kinds  of  evidence: — 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objecta  presented  to  the  senses,  [L.  1862;  D.  Cd. 
§658;  H.  C.  §668.] 

By  this  section  the  knowledKe  ol  the  court   la  m&da  a  specleg   of  evldenoe:     State  t. 
Uacers,  3E  Or.  62*.  ST  Pac,  1»T. 

I  HI.    Degrees  of  Evidence. 

There  are  several  degrees  of  evidence: — 

1.  Original  and  secondary; 

2.  Direct  and  indirect; 

3.  Primary,  partial,  satisfactory,  indispensable,  and  conclusive. 
[L.  1862 ;  D.  Cd.  §  659 ;  H.  C.  §  669.] 

I  eSl.    Original  Evidence  Defined. 

Original  evidence  is  an  original  writing  or  material  object  intro- 
duced in  evidence.    [L.  1868 ;  D.  Cd.  §  660 ;  H.  C.  §  670.] 

f  6M.    Secondary  Evidence  Defined. 

Secondary  evidence  is  a  copy  of  such  original  writing  or  object,  or 
oral  evidence  thereof.     [L.  1862;  D.  Cd.  §661;  H.  C.  §671.] 

PROOP  OF   CONTENTS    OP   INSTRUMENTS;     See  I  IDS,  poat. 

1 681.    IMrcct  Evidence  Defined. 

Direct  evidence  is  that  which  proves  the  fact  in  dispute  directly,  with- 
out an  inference  or  presumption,  and  which  in  itself,  if  true,  conclusively 
establishes  that  fact.  For  example,  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and  witnessed  the  making  of 
it  is  direct.     [L.  1862;  D.  Cd.  §662;  H.  C.  §672.] 

I  68S.    Indirect  Evidence  Defined. 

Indirect  evidence  is  that  which  tends  to  establish  the  fact  in  dispute 
by  proving  another,  and  which,  though  true,  does  not  of  itself  concln- 
sively  establish  that  fact,  but  which  affords  an  inference  or  presumption 
of  its  existence.  For  example,  a  witness  proves  an  admission  of  the  party 
to  the  fact  In  dispute.  This  proves  a  fact,  from  which  the  tact  in  dispute 
is  inferred.     [L.  1862;  D.  Cd.  §663;  H.  C.  §673.] 

f  686.    Primary  Evidence  Defined. 

Primary  evidence  is  that  which  suffices  for  the  proof  of  a  particular 
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fact  until  contradicted  and  overcome  by  other  evidence.  For  example, 
the  certificate  of  a  recording  oflScer  is  primary  evidence  of  a  record;  but 
it  may  be  afterwards  overcome  upon  proof  that  there  is  no  such  record. 
[L.  1862 ;  D.  Cd.  §  664 ;  H.  C.  §  674.] 

A  decree  approving:  the  final  account  of  an  executor  or  administrator  ia  only  primary 
evidence  of  the  correctness  of  the  account  as  thereby  settled  and  allowed;  such  decree 
Is  not  conclusive,  but  prima  facie  evidence  only:    Cross  v.  Baskett,  17  Or.  88,  21  Pac.  47. 

f  687.    Partial  Evidence  Defined. 

Partial  evidence  is  that  which  goes  to  establish  a  detached  fact,  in  a 
series  tending  to  the  fact  in  dispute.  It  may  be  received,  subject  to  be 
rejected  as  incompetent,  unless  connected  with  the  fact  in  dispute,  by 
proof  of  other  facts.  For  example,  on  an  issue  of  title  to  real  property, 
evidence  of  the  continued  possession  of  a  remote  occupant  is  partial,  for 
it  is  of  a  detached  fact,  which  may  or  may  not  be  afterwards  connected  with 
the  main  fact  in  dispute.     [L.  1862 ;  D.  Cd.  §  666 ;  H.  C.  §  675.] 

S688.    Satisfactory  Evidence  Defined. 

That  evidence  is  deemed  satisfactory  which  ordinarily  produces  moral 
certainty  or  conviction  in  an  unprejudiced  mind.  Such  evidence  alone 
will  j'ustify  a  verdict.  Evidence  less  than  this  is  denominated  insuflScient 
evidence.     [L.  1862 ;  D.  Cd.  §  666 ;  H.  C.  §  676.] 

1 689.    Indispensable  Evidence  Defined. 

Indispensable  evidence  is  that  without  which  a  particular  fact  can 
not  be  proved.     [L.  1862 ;  D.  Cd.  §  667 ;  H.  C.  §  677.] 

1 680.  Conclusive  Evidence  Defined. 

Conclusive  or  unanswerable  evidence  is  that  which  the  law  does  not 
permit  to  be  contradicted.  For  example,  the  record  of  a  court  of  compe- 
tent jurisdiction  can  not  be  contradicted  by  the  parties  to  it.  [L.  1862; 
D.  Cd.  §668;H.  C.  §678.] 

1 681.  Ciunulatiye  Evidence  Defined. 

Cumulative  evidence  is  additional  evidence  of  the  same  character  to 
the  same  point.     [L.  1862 ;  D.  Cd.  §  669 ;  H.  C.  §  679.] 

§688.    Corroborative  Evidence  Defined. 

Corroborative  evidence  is  additional  evidence  of  a  different  character 
to  the  same  point.     [L.  1862;  D.  Cd.  §  670;  H.  C.  §  680.] 


CHAPTER  II. 

OF   THE    GENERAL   PRINCIPLES    OF    EVIDENCE. 

f  888.    Direct  Ehridence  of  One  Witness  Sufficient. 

The  direct  evidence  of  one  witness  who  is  entitled  to  full  credit  is 
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sufficient  for  proof  of  any  fact  except,  uisage,  perjury,  and  treason.    [L.  1862 ; 
D.  Cd.  §  671';  H.  C.  681.] 
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USAGE.  PERJURY.  AND  TREASON,  PROOF  OP:    See  8  790,  post. 
PROOP  OF  TREASON:    See  Oregon  Constitution,  Art.  I.  8  24. 

S  084.    Testimony  Confined  to  Personal  Knowledge. 

A  witness  can  be  heard  only  upon  oath  or  affirmation,  and  he  can 
testify  of  those  facts  only  which  he  knows  of  his  own  knowledge,  that  is, 
which  are  derived  from  his  own  perceptions,  except  in  those  few  express 
cases  in  which  his  opinions  or  inferences,  or  the  declarations  of  others, 
are  admissible.     [L.  1862 ;  D.  Cd.  §  672 ;  H.  C.  §  682.] 


OATHS. — ^Every  court,  judge,  clerk  of  a 
court,  justice  of  the  peace,  or  notary  public 
is  authorised  to  administer  oaths.  See  8  878, 
post.  

HEARSAY  EVIDENCEL— As  to  ancient 
possessions  and  documents,  see  8  718,  post 

Hearsay,  in  its  legal  sense,  denotes  that 
kind  of  evidence  which  does  not  derive  its 
value  solely  from  the  credit  to  be  given  to 
the  witness  himself,  but  rests  also  In  part 
on  the  veracity  and  competency  of  some 
other  persons.  Thus,  when  it  becomes  ma- 
terial to  prove  the  time  when  a  Chinese  row 
occurred,  it  was  not  competent  for  such 
proof  to  ask  a  car  driver,  who  was  shown 
to  have  been  In  a  distant  part  of  the  city  at 
the  time,  if  he  heard  of  the  row  on  that 
trip:  State  v.  Ah  Lee,  18  Or.  &44,  23  Pac. 
424. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  personal  injuries, 
the  plaintiff  can  not  grlve  in  evidence  state- 
ments and  declarations  of  a  stranger,  not 
shown  to  have  been  connected  in  any  way 
with  the  road.  In  relation  to  the  departure 
and  movement  of  defendant's  train:  Haase 
v.  Oregon  Ry.  &  Nav.  Co.  19  Or.  864,  24 
Pac.  238. 

Evidence  of  the  declaration  of  the  plain- 
tiff Immediately  after  being  thrown  from  a 
railroad  train  by  a  conductor  can  not  be 
given  in  an  action  for  damages  for  in- 
juries incurred:  Sullivan  v.  Oregon  Ry.  & 
Nav.  Co.  12  Or.  399.  7  Pac.  608,  53  Am. 
Rep.  864. 

In  proof  that  an  assault  was  with  intent 
to  commit  rape,  the  mother  of  the  pros- 
ecutrix can  not  state  what  the  Injured  girl 
and  her  companion  told  her  about  the  al- 
leged as5«ault  shortly  after  its  occurrence; 
such  evidence  is  not  the  kind  of  hearsay 
that  is  admissible:  State  v.  Sargent,  32  Or. 
112.  49  Pac.  889. 

While  it  is  admissible  to  show  that  an- 
other person  committed  the  crime  with 
which  an  accused  is  charged,  it  must  be  by 
evidence  directly  connecting  such  person 
with  the  crime  itself:  but  remote  acts,  dis- 
connected and  outside  of  the  crime  itself, 
confessions  of  others,  and  the  like,  are 
purely  hearsay,  and  inadmissible.  Under 
this  rule  evidence  is  inadmissible  on  a 
trial  for  murder  that  another  person  than 
the  defendant  had  threatened  to  kill  de- 
ceased and  that  on  the  morning  after  the 
killing  he  said  that  he  had  killed  him.  that 
at  the  time  he  had  on  clothing  correspond- 
ing to  that  worn  by  the  murderer  as  de- 
scribed by  a  witness,  and  was  seen  com- 
ing from  that  direction  four  or  five  hours 
after  the  crime  was  committed:  State  v. 
Fletcher,  24  Or.  300.  33  Pac.  575. 

Upon  a  trial  of  a  physician  for  man- 
slaughter caused  by  producing  an  abortion, 
proof  that  the  deceased  said  to  the  witness 
the  day  before  she  died  that  the  doctor 
had    used    instruments    upon    her    is    only 


hearsay  evidence,  an'&  inadmissible:    State 
v.  Clements,  16  Or.  249,  14  Pac.  410. 

OPINION  AND  EXPERT  EVIDENCB.— 
A  witness  is  not  allowed  to  grlve  evidence  of 
his  understanding  of  a  conversation,  but  if 
given  and  subsequent  facts  prove  it  to  be 
correct,  the  judgment  will  not  be  reversed: 
Aikin  V.  Leonard.  1  Or.  224. 

The  opinion  of  a  witness  not  havingr  per- 
sonal knowledge  of  facts  in  the  case  Is  in- 
admissible except  on  questions  of  skill  or 
science:    Zachary  v.  Swanger.  1  Or.  92. 

A  witness  may  state  the  facts  upon  which 
damages  are  predicated;  he  can  not  give  his 
opinion  concerning  the  amount  of  damage 
resulting  from  any  given  act  or  omission: 
Burton  v.  Severance,  22  Or.  94.  29  Pac.  200; 
United  States  v.  McCann,  40  Or.  16,  66  Paa 
274. 

A  witness  can  not  be  allowed  to  state 
whether  it  was  pro];>er  for  a  railroad  switch- 
man to  ride  upon  the  ladder  of  a  freight 
car;  that  was  merely  an  opinion,  and  a 
question  which  it  was  the  province  of  the 
jury  to  decide:  Johnston  v.  Oregon  S.  L. 
Ry.  Co.  23  Or.  101.  31  Pac.  283. 

The  general  rule  is  that  opinions  of  wit- 
nesses are  not  evidence,  but  to  this  there 
are  two  notable  and  well-established  excep- 
tions: (1)  When  from  the  nature  of  the 
case  the  facts  can  not  be  stated  or  described 
in  such  a  manner  as  to  enable  those  whose 
duty  it  is  to  draw  inferences  and  conclu- 
sions therefrom  to  form  a  correct  judgment 
respecting  them,  and  when  no  better  evi- 
dence than  such  opinion  is  attainable:  and 
(2)  the  opinion  evidence  of  nonexperts,  or 
witi\esses  stating  conclusions  from  facts 
which  men  in  general  are  as  well  equipped, 
qualified  and  capable  of  comprehending  and 
understanding  as  experts:  l^ovided  how- 
ever, that  the  facts  can  not  be  stated  so  as 
to  enable  the  jury  to  form  an  intelligent 
conclusion:  First  Nat.  Bank  v.  Fire  Assoc 
33  Or.  179.  63  Pac.  8.  Under  the  first  ex- 
ception the  necessity  for  opinion  evidence 
only  exists  where  the  facts  in  controversy 
are  incapable  of  being  detailed  and  de- 
scribed so  as  to  give  the  jury  an  intelligible 
understanding  concerning  them;  but  when 
the  facts  are  such  as  can  be  detailed  or 
described,  and  the  jury  are  able  to  under- 
stand them  and  draw  conclusions  without 
such  opinion  evidence,  the  necessity  for  it 
does  not  exist:  Nutt  v.  Southern  Pac.  Co. 
25  Or.  296.  36  Pac.  653.  Thus,  where  the  de- 
tails of  an  altercation  had  been  described 
to  the  jury,  showing  the  movements  and 
positions  of  the  respective  parties  from  Its 
Inception  until  the  fatal  shot  was  fired,  evi- 
dence as  to  who  had  the  advantage  in  the 
fight  was  inadmissible,  as  these  details 
were  capable  of  accurate  description,  and 
the  conclusion  should  be  left  to  the  jury: 
State  V.  Mims.  36  Or.  820,  61  Pac.  888. 

It  is  competent  for  skilled  firemen.  In 
connection  with  other  descriptions  of  the 
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fire,  to  state  whether  or  not  in  their  opinion  So,  In  assessing  the  damages  for  open- 
It  was  burning  naturally,  or  whether  some  ing  a  street,  a  person  may  be  asked  his 
inflammable  substance  had  been  distributed  opinion  as  to  what  the  damages  will  be 
about  the  premises:  First  Nat.  Bank  v.  to  the  owner  of  the  land:  Kamm  v.  Port- 
Fire  Assoc.  33  Or.  183,  53  Pac  8.  land.  10  Or.  383. 

The  conditions  attending  the  admissibility  But  where  a  complaint  charged  over- 
of  opinion  evidence  of  a  matter  which  can  flow  caused  by  negligence  in  permitting  the 
not  be  accurately  described,  are  that  the  head  of  a  creek  sewer  to  become  ob- 
opinion  shall  be  given  in  connection  with  structed.  evidence  of  witnesses  who  did  not 
the  narration  of  the  facts  and  circumstances  see  the  overflow  that,  in  their  opinion,  it 
upon  which  it  is  based,  so  far  as  is  prac-  was  caused  by  improperly  guarding  the 
ticable.  that  the  necessity  for  its  expression  head  of  the  sewer,  and  not  placing  men 
may  be  made  apparent  as  well  as  an  aid  enough  there  to  keep  it  clear,  was  im- 
to  the  Jury  In  determining  what  weight  properly  admitted,  since  the  question  of 
ought  to  be  given  it:  First  Nat.  Bank  v.  what  caused  the  overflow  was  the  very 
Fire  Assoc.  33  Or.  182.  63  Pac.  8.  thing  the  Jury  was  called  upon  to  deter- 
But  the  opinion  of  a  witness  that  the  mine,  and  was  not  a  proper  subject  for 
body  of  the  deceased  at  the  time  he  saw  opinion  evidence:  Chan  Sing  v.  Portland, 
it  did  not  lie  in  the  position  in  which  it  37  Or.  72,  60  Pac.  718. 
fell  when  the  person  was  shot  is  not  com-  When  the  matter  under  consideration  is 
petent  evidence,  for  It  appeared  that  the  such  that  one  of  ordinary  intelligence  is 
position  of  the  body  and  the  surroundings  able  to  form  a  correct  opinion,  expert  tes- 
at  the  place  could  all  be  accurately  de-  tlmony  is  inadmissible,  but  if  it  is  manifest 
scribed,  and  the  Jury  under  such  circum-  from  the  whole  case  that  the  Jury  could 
stances  should  draw  their  own  conclusions:  not  have  reached  a  different  conclusion 
State  V.  Barrett,  33  Or.  195,  54  Pac.  807.  had  the  testimony  not  been  admitted,  the 
In  a  prosecution  for  carnally  knowing  a  admission  thereof  will  be  harmless  and  the 
child  under  a  given  age,  opinion  evidence  case  will  not  be  reversed  therefor:  Fisher 
is  not  admissible  as  to  the  age  of  the  v.  Oregon  S.  L.  Ry.  Co.  22  Or.  640.  80 
prosecutrix,  when  she  was  present  and  pac.  426;  where,  however,  incompetent  tes- 
testlfled,  since  the  Jury  can  determine  for  timony  is  received  against  objection,  and 
themselves  how  old  she  is:  State  v.  Rob-  there  is  no  means  of  knowing  that  it  was 
inson,  32  Or.  62,  48  Pac.  367.  harmless  aJthough  there  was  other  testi- 
Ophilon  evidence  as  to  what  the  value  of  mony  tending  to  the  same  point  the  Judg- 
land  would  have  been  if  a  railroad  had  ment  will  be  reversed:  Townley  v.  Oregon 
been  constructed  in  accordance  with  a  cer-  R.  Co.  33  Or.  329,  64  Pac.  160. 
tain  contract  is  admissible  on  the  question  See  further  on  expert  testimony,  S  718, 
of  damages  for  breach  of  the  contract:  post. 
Blagen  v.  Thompson,  23  Or.  255,  31  Pac.  647, 
18  L.  R.  A.  315. 

S  686.    Witness  Presumed  to  Speak  Truth. ' 

A  witness  is  presumed  to  speak  the  truth.  This  presumption,  how- 
ever, may  be  overcome  by  the  manner  in  which  he  testifies,  by  the  char- 
acter of  his  testimony,  or  by  evidence  affecting  his  character  or  motives, 
or  by  contradictory  evidence;  and  where  the  trial  is  by  the  jury,  they  are 
the  exclusive  judges  of  his  credibility.  [L.  1862 ;  D.  Cd.  §  673 ;  H.  C. 
§  683.] 

IHPELA.CHMBNT     O  P     WITNESS     B  Y  Is  corroborated  by  other  evidence.     Under 

PARTY      AGAINST    WHOM     HE     IS  such  circumstances  It  must  be  considered 

CALLEID:    See  9  352,  post.  for  what  it  is  worth,  but  where  it  Is  not 

IMPEACHMENT    OF   A    WITNESS    BY  supported   It   may   be   utterly   disregarded: 

CONTRADICTORY      STATEMENTS      AT  Wlmer  v.    Smith,   22   Or.    476,   30  Pac.   416. 

OTHER  TIMES:    See  8  863,' post.  In  weighing  the  credibility  of  a  witness 

PRESUMPTION   IN    FAVOR    OF   WIT-  the  Jury  must  determine  whether  a  motive 

NESS. — The   Jury   are    the   Judges    of   the  exists,  its  nature,  and  whether  or  not  the 

credibility  of  a  witness  and  the  weight  to  testimony  of  me  witness  has  been  colored 

be  given  his  testimony:    Herbert  v.  Dufur,  or   warped  by   it;   and   the   instruction  by 

2S  Or.  469,  82  Pac.  302;  Koonts  v.  Oregon  the  court  that  the  Jury  have  no  right  to 

Ry.  A  Nav.  Co.  20  Or.  21;  but  he  Is  to  be  reject    the    testimony     of     the     wife    and 

presumed    to   speak    the    truth:     State    v.  daughter   of    the    accused   simply   because 

Swasrxe,   11  Or.  867,   3  Pac.   674.  It    came    from    a    source    in    which    there 

The   district   attorney   has   the   right   to  would  be  strong  motives  to  grlve  the  most 

examine  a  witness  for  the  defendant  as  to  favorable    color   possible    to    the    facts.    Is 

anything  that  would  show  his  interest  in'  erroneous  as  an  Expression  of  opinion  on 

the  result   of   the   trial,   and  anything  he  the  motives  of  a  witness:    State  v.  Pom-                                 i 

did  to  aid  the  defendant  about  the  trial,  for  eroy,  80  Or.  28,  46  Pac.  797. 

the  purpose  of  enabling  the  Jury  to  prop-  A  Jury  is  entitled  to  know  the  bias  of                                 I 

erly  weigh  the  evidence,  and  intelligently  a  witness  and  the  extent  to  which  his  feel-                                  } 

pass  upon  the  credibility  of  such  witness:  ings  are  enlisted,  so  they  may  fairly  deter- 

State  V.  Olds,  18  Or.  440,  22  Pac.  940;  but  mine     the     weight    to    be    grlven    to    his                                  , 

the  evidence  so  adduced  must  be  relevant  testimony,  and  for  the   purpose  of  ascer-                                  < 

for  the  purpose,  and  to  that  end  the  dis-  taining  this  it  is  proper  to  ask  on  cross- 

trict  attorney  can  not  ask  for  the  names  examination    if    he    had    not    expressed    a 

of  persons  and  their  occupations  who  con-  certain  feeling,  or  used  a  given  expression 

tributed   to    the   fund   for   the   defense    of  concerning  the   case:    State  v.   Ellsworth, 

the  defendant:     State  v.   Olds,   supra.  30  Or.  150,  47  Pac.  199. 

To  show  that  the  reputation  of  a  wit-  Where  impeaching  witnesses  have  given 

ness  for   truth   and   veracity   is   bad   does  their  version  of  the  statements  or  conver-                                  ! 

not   of    itself    entirely    destroy    his    testl-  satlon,  it  is  competent  to  show  by  another 

mony  where  it  Is  intrinsically  probable,  or  person   who   was   present   that  such    wit- 
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nesses    had    not    correctly    repeated    what  reputation  of  the  person  in  question  among 

was   said:    State   v.   Mims,   36  Or.   318,   61  his  neighbors,  and  if  his  answer  is  in  the 

Pac.  888.  affirmative,    then   he   may   be  asked  what 

Evidence   of   the   hostility   of  a   witness  that    reputation    is:     PsL^e    v.    Flnley.    8 

may  be  admitted  for  the  purpose  of  affect-  Or.   46;   Kelly  v.   Highfield,   16  Or.  283,  14 

Pac.  744. 
Ing  the  value  of  his  testimony,  as  well  as  The  witness  should  be  asked  if  he  knows 
admittingr  contradictory  statements  for  that  the  general  reputation,  and  if  the  word 
purpose:  State  v.  Mackey,  12  Or.  166,  ''general"  is  omitted,  it  has  been  held  to 
6  Pac.  648.  be  bad,  and  reversible  error:  Page  v.  Fin- 
It  may  be  shown  on  escamination  of  a  ley.  8  Or.  46;  State  v.  Clark,  9  Or.  469. 
witness  that  he  has  been  convicted  either  If  a  party  calls  a  witness  to  impeach  a 
of  a  felony  or  a  misdemeanor,  and  the  witness  of  the  other  party  by  showing  that 
record  may  also  be  introduced  to  show  that  his  general  reputation  for  truth  is  bad, 
fact:  State  v.  Bacon,  13  Or.  148,  9  Pac.  393,  and  the  other  party  on  cross-examination 
67  Am.  Rep.  8,  note.  calls  out  particular  facts  tending  to  show 

Whether  a  witness  may  be  asked  con-  that  such  witness  is  not  worthy  of  belief, 
coming  any  serious  charge  brought  against  such  facts  can  be  considered  by  the  Jury 
him  rests  in  the  sound  discretion  of  the  as  affecting  the  credibility  of  Uie  witness 
court,  as  the  ends  of  justice  seem  to  re-  attempting  to  Impeach:  Steeples  v.  New- 
quire:  State  V.  Chee  Gong,  17  Or.  636,  21  ton.  7  Or.  110.  38  Am.  Rep.  706. 
Pac.  882.  The   moral   character   of  a   witness  can 

The  state  of  feeling  and  relationship  of  not  be  impeached  by  showing  particular 
a  witness  toward  a  party  may  be  shown:  acts  of  Immoral  conduct;  nor  can  a  wit- 
State  V.  Bacon,  13  Or.  143,  9  Pac.  893,  67  ness  in  her  own  behalf  be  impeached  by 
Am.  Rep.  18.  a  letter  written  by  her  to  another  person 

It  is  not  proper  to  show  the  reputation  containing  language  which  would  indicate 

of  a  witness  for  truth  and  veracity,  unless  that  she  was  unchaste:    Leverich  v.  Frank, 

such  reputation  has  been  attacked:    Osmun  6  Or.  212. 

V.  Winters.  26  Or.  260,  36  Pac.  260.  The  interest  of  a  witness   In  the  result 

The  impeachment  of  a  witness  by  show-  of  thQ  litigation,  whether  in  civil  or  crim- 
ing that  he  has  made  statements  at  other  inal  cases,  is  a  proper  matter  to  be  con- 
times  contradictory  to  his  testimony  does  sidered  by  the  jury,  and  it  is  not  error 
not  lay  the  foundation  for  sustaining  him  for  the  court  to  so  instruct:  State  v.  Tar- 
by  proof  of  his  reputation  for  truth  and  ter.  26  Or.  44.  37  Pac.  63. 
veracity:    Sheppard  v.  Yocum.  10  Or.  402.  The  interest  of  a  witness  in  the  result 

The  regular  mode  of  examining  into  the  of  a   trial   may  affect  his   credibility,  but 

general  reputation  is  to  inquire  of  the  wit-  does   not  render  him   Incompetent:    State 

ness,  first,  whether  he  knows  the  general  v.  Magone,  32  Or.  211,  61  Pac  463. 

§  686.    When  Person  Prejudiced  by  Another's  Acts. 

The  rights  of  a  party  can  not  be  prejudiced  by  the  declaration,  act,  or 
omission  of  another,  except  by  virtue  of  a  particular  relation  between  them. 
[L.  1862;  D.  Cd.  §  674;  H.  C.  §  684.] 

DECLARATIONS      NOT      BINDING     A  corporation,  made  in  the  course  of  a  prl- 

A    PARTY. — ^Declarations    of    a    guardian  vate   conversation,   and   not  In   connection 

regarding  his  ward's  lands  are  inadmissi-  with  or  a^s  part  of  an  ofHcial  duty,  is  not 

ble  to  affect  the  latter's  title,  or  to  defeat  proper     evidence     of     the     matter    stated 

adverse    possession    on:     Westenf elder    v.  against     the     principal:      Wicktorwits    v. 

Oreen.  24  Or.  448,  34  Pac.  23.  Farmers'   Ins.   Co.   81   Or.   676,   51  Pac.  76. 

AGENCY. — As    to    the    general    principle  See,  to  the  same  effect.  First  Nat.  Bank  v. 

of  the  acts  of  the  agent  binding  his  prin-  Linn  County  Bank.  30  Or.  298.  47  Pac.  614. 
cipal.  see  note  to  9  718,  post.  But  the  statements  of  the  general  super- 

But  where  no  agency  is  shown,  the  act  intendent  of  a  company  which  was  trying 

of  one  person  can  not  be  given  in  evidence  to   acquire   certain   lands,    that   the  occu- 

against  another;   thus,  a  conversation  be-  pant    thereof   was    in    the    employ   of  the 

tween  a  porter  at  a  hotel  and  one  K.   in  company  and  acting  in  its  interest,  made 

relation  to  certain  goods  then  being  deliv-  to   an   acquaintance   of  such    occupant  in 

ered  at  the  hotel  for  P.  who  was  not  pres-  the    course    of   an    inquiry    respecting  bis 

ent,    is    not    competent     evidence     in     an  qualities  of  character,  are  competent  evl- 

action  against  P  for  the  price  of  the  goods:  dence  against  the  company  in  a  suit  be- 

Du  Bois  V.  Perkins,  21  Or.  190.  27  Pac.  1034.  tween  the  occupant  and  company  over  the 

Until  the  facts  of  agency  are  established  title  to  such  land:    Pacific  Livestock  Co.  v. 

directly    or    Inferentially,    the    acts    of   the  Gentry.  38  Or.  286.  61  Pac.  422. 
agent  are  inadmissible  as  against  his  prln-        ADMISSIONS    OF   VENDOR.— The  pur- 

cipal:     Hannan   v.    Greenfield,    36   Or.    103,  chaser  of  a  stock  of  goods   Is  not  bound 

58  Pac.  888;  Mattis  v.  Hosmer,  37  Or.  528,  by  subsequent  admissions  of  the  seller  to 

62  Pac.  17.  a  third  person,  unless  he  heard  them,  and 

To  have  an  agent's  admissions  bind  his  had  an  opportunity  to  correct  any  state- 
principal  they  must  have  been  made  in  ment  inconsistent  with  the  facts  as  they 
connection  with  some  act  as  agent.  Thus,  existed:  Josephl  v.  Furnish,  27  Or.  260. 
a   statement   by   a   general   manager   of  a  41  Pac.  424. 

$  687.    Acts  of  Predecessor  in  Title  Evidence. 

Where,  however,  one  derives  title  to  real  property  from  another,  the 
declaration,  act,  or  omission  of  the  latter,  while  holding  the  title,  in  rela- 
tion to  the  property,  is  evidence  against  the  former.  [L.  1862;  D.  Cd. 
§675;  H.  C.  §685.] 
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DBCLARATIONS  OF  PREDECESSOR  possession  and  holding:  title,  deeds  one  of 
IN  TITLE  TO  REALTY.— The  declara-  them,  the  description  in  such  deed  is  ad- 
tlons  of  the  grantor,  impeaching:  her  own  mlssible  in  an  action  against  such  owner's 
title  to  real  property  in  her  possession,  are  grantee  to  show  the  location  of  the  bound- 
admissible  against  her  grantee;  but  her  ary  line  of  the  tract  that  was  retained: 
declarations  in  support  of  such  title  are  not  Sperry  v.  Wesco,  26  Or.  488,  38  Pac.  623. 
admissible  in  his  favor,  except  as  accom-  Statements  made  by  one  in  possession  of 
panylng  her  possession  of  acts  of  owner-  land  in  a^ssertion  of  his  own  title  are  inad- 
8hip  over  the  same,  and  being  explanatory  mlssible  against  another  claiming  title 
thereof:     Besser  v.   Joyce,  9  Or.   810.  thereto,    if   made   in   the   latter's   absence: 

Under  the  provisions  of  this  section,  where  Low  v.   Schaffer,  24   Or.   244,  88  Pac.   678. 
an  owner  of  two  adjoining  tracts,  while  in 


%  IM.    Declarations  which  are  Part  of  Transaction. 

Where,  also,  the  declaration,  act,  or  omission  forms  part  of  a  trans- 
action which  is  itself  the  fact  in  dispute,  or  evidence  of  that  fact,  such 
declaration,  act,  or  omission  is  evidence  as  part  of  the  transaction. 
f  L.  1862 ;  D.  Cd.  §  676 ;  H.  C.  §  686.] 

RES   GESTAE.   WHAT   CONSTITUTES,  gestae,  must  have  been  made  at  the  time 

— ^This  section  is  declaratory  of  the  com-  of  the  act  done  which  they  are  supposed 

men   law.     It   is   the   legislative   definition  to  characterize:    State  v.  Glass,  6  Or.  78; 

of  res  gestae:    Humphrey  v.  Chilcat  Can-  State  v.  Ching  Ling,  16  Or.  426,  18  Pac.  844. 

nlng  Co.  20  Or.  209.  26  Pac.  389.  But  in  order  to  be  contemporaneous  they 

Where,   at  the  time  the  parties  entered  are  not  required  to  be  precisely  concurrent 

Into  a  parol  contract,  a  memorandum  was  in  time:   State  v.  Garrand,  6  Or.  216. 

read,   containing  the  terms  thereof,  which  And  any  evidence  which  goes   to  prove 

are  assented  to  by  the  parties,  except  in  the  fact  in  dispute,  as  that  the  powder  and 

certain  particulars,  such  memorandum  be-  fuse  used  to  bum  the  bam  were  obtained 

comes   a   part   of   the   transaction,   and   is  from  the  powder  house  of  a  third  person. 

competent   evidence,   and   may   be   consid-  is  competent  to  prove  all  the  facts,  though 

ered  by  the  jury  for  the  purpose  of  assist-  In   doing   so    it    tended    to   prove    another 

fng  them  to  determine  what  the  terms  of  crime:     State   v.    Roberts,    16    Or.    187,    18 

the   contract  were:     Humphrey  v.   Chilcat  Pac.  896. 

Canning  Co.  supra.  On  a  trial  for  murder,  a  declaration  of 

A    statement   by   defendant   that   he   in-  deceased  made  at  the  time  of  and  during 

tended  to  pay  a  certain  mortgage  held  by  the  affray  is  part  of  the  res  gestae:    State 

plaintiff   against   a    third   person,    made   a  v.  Henderson,  24  Or.  100,  32  Pac.  1030. 

few  hours  before  it  is  claimed  he  agreed  The  remarks  and  statements  made  by  a 

with  plaintiff  to  pay  this  mortgage,  is  ad-  defendant   as   he   was   hurrying   from   the 

mlssible  as  part  of  the  res  gestae,  for  the  scene  of  his  crime,  and  immediately  after 

purpose     of     illustrating     the     subsequent  its  commission,  are  admissible  as  part  of 

agreement,   and   as   a   circumstance   to   be  the  res  gestae:    State  v.  Brown,  28  Or.  168, 

considered  by  the  Jury  in  corroboration  of  41  Pac.   1042. 

plaint ifTs   claim:    Garrison  v.   Goodale,   28  INJURY  CASES. — A  statement  made  by 

Or.  311.  31  Pac.  709.  an  Injured  party  immediately  after  the  ac- 

The  clothing  worn  by  two  deceased  per-  ddent  is  no  part  of  the  res  gestae,  and 
sons  at  the  time  they  were  killed  may  be  should  not  be  received  in  evidence:  Sulli- 
offered  for  the  purpose  of  showing  the  di-  van  v.  Oregon  Ry.  &  Nav.  Co.  12  Or.  892,  6 
rection  of  the  gunshot  wounds  upon  their  Pac.  608.  63  Am.  Rep.  364;  Johnson  v.  Ore- 
persons,  and  thereby  fixing  the  direction  gon  S.  L.  Ry.  Co.  23  Or.  101,  31  Pac.  283. 
from  which  the  accused  fired  when  such  AGENCY. — If.  in  the  performance  of 
other  person  was  shot:  State  v.  Porter,  some  act  within  the  scope  of  an  agent's 
32  Or.  152,  49  Pac.  964.  authority,  he  makes  an  admission  which  is 

A  certificate  of  marriage,  when  properly  part  of  the  res  gestae,   such  admission   is 

identified,  is  admissible  as  part  of  the  res  admissible  against  his  principal,  because  it 

gestae,    in    connection    with    proof    of    the  is  part  of  the  act:  Wlcktorwitz  v.  Farmers* 

identity  of  the  parties,  to  establish  the  fact  Ins.  Co.  31  Or.  676.  61  Pac.  76. 

of  marriage:    State  v.  Isenhart,  32  Or.  173,  Where  the  acts  of  an  agent  are  binding 

62  Pac   669.  on    the    principal,    what    was   said   by   the 

In  an  action  for  embezzlement  of  funds,  agent  at  the  time  is  admissible  as  part  of 

the  fact  that  the  defendant  treated  a  note  the  res  gestae;  but  where  the  declarations 

as   the  property  of  the  society   for  which  do   not  accompany  the   act,   they  are   not 

he  was  the  agent,  and  Indorsed  it  over  to  admissible   to  charge   the  principal:     First 

the   president  for  collection,    is  admissible  Nat.    Bank   v.    Linn  County   Bank,   30   Or. 

as  part  of  the  res  gestae:    State  v.  Marco.  298.   27  Pac.   614. 

32  Or.  178,  50  Pac.  799.  CONSPIRACY. — In  a   suit   to   restrain  a 

On   a   question   of   the   good   faith   of  a  trespass  on  land  that  plaintiff  asserted  de- 

sale  of  goods,  whatever  was  said  or  done  fendant   was    claiming    in    defiance    of   his 

by  the  parties  to  the  transaction  contem-  duty  as  plaintiff's  agent,  where  it  appeared 

porary  with  it,  and  which  tend  to  explain  that  the  parties  had  conspired  to  acquire 

or  elucidate  its  character,  are  parts  of  that  title  to  said  land  in  violation  of  the  laws 

transaction,    and    admissible    in    evidence,  of  the  United  States,   by  which  defendant 

and  may  be  proven  by  either  party  at  the  claimed  the  land  as  a  homestead,  though 

trial:    Bergman  v.  Twilight,  10  Or.  .337.  acting  for  and   as  the   paid   agent   of  the 

The  record  of  a  void  Judicial  proceeding  plaintiff,     the     declarations     of     plaintiff's 

Is  admissible  in  evidence  as  a  private  writ-  agents  after  the  defendant  had  commenced 

ing  and  part  of  the  res  gestae,  to  show  the  occupying   the   land,   and   before   the   title 

Inducement  to  a  deed  made  by  the  parties  had  been  obtained,  concerning  the  terms  of 

to  cure  the  defect  in  such  Judicial  proceed-  defendant's   employment   and    the   circum- 

ings:    Stinson  v.  Porter,  12  Or.  444,  8  Pac.  stances  under  which  he  went  into  posses - 

454.  sion.  are  competent  against  their  principal 

Declarations,  to  become  part  of  the  res  as  part  of  the  res  gestae,  for  the  unlawful 
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purpose   would    not   be   finished   until   de-  REPRESENTATIONS    OF    SICK    PER- 

rendant   should   convey   the   legal   title   to  SONS. — Representations   of   a  sick   person 

plaintiff:    Pacific  Livestock  Co.  v.  Oentry,  of  the  nature,  symptoms  and  character  of 

88  Or.  288,  61  Pac.  422.  the  malady  under  which  he  labors  at  the 

But  when  the  statements  are  made  by  a  time  are  always  original  evidence,  when 
conspirator  after  the  common  enterprise  made  to  a  physician;  and  may  be  received 
has  ended,  and  not  in  the  presence  of  the  when  made  to  persons  other  than  a  med- 
co-conspirators,  they  are  inadmissible  in  ical  attendant,  but  such  evidence  must  re- 
evidence  against  the  latter:  Sheppard  v.  late  to  the  present  and  not  to  the  past 
Yocum,  10  Or.  402;  Osmun  v.  Winters,  80  Anything  in  the  way  of  narration  must  be 
Or.  177,  46  Pac.  780;  State  v.  Tice.  80  Or.  excluded.  It  must  be  confined  exclusively 
457,  48  Pac.  867;  State  v.  Magone,  82  Or.  to  statements  of  complaints,  expressions, 
206,  61  Pac.  452;  State  v.  Hinkle,  88  Or.  98,  and  exclamations  of  a  present  existing 
64  Pac.  156.  malady:    Thomas  v.  Herrall,  18  Or.  660,  28 

But  any  declaration  of  a  conspirator  at  Pac.  497. 

the  time  of  committing  the  unlawful  acts  STATEMENTS    MADE    TOO    REMOTE 

are  evidence  both  against  himself  and  co-  FROM  THE  EVENT  are  not  part  of  the 

conspirators    as    part    of    the    res    gestae:  res  gestae.    Thus,  testimony  offered  on  the 

State  V.  Tice,  80  Or.  468,  48  Pac.  867,  and  part  of  the  defendant  as  to  what  he  said 

cases  there  cited.  prior  to  his  going  to  the  place  where  the 

DECLARATIONS.    WHEN    EVIDENCE  homicide  was  committed,  in  order  to  char- 

IN    A    PARTY'S    OWN    BEHALF.— When  acterize  his  intention  in  going  there,  is  not 

declarations   or  acts   constitute   a   part  of  part    of    the   res   gestae:     State   v.    Chlng 

transactions    which    bar    or    disprove    the  Ling,   16  Or.   419,  18  Pac.   844. 

claim  against  him,  or  are  part  of  a  mate-  Nor  is  the  statement  made  to  the  mother 

rial  fact  in  the  case,  they  are  competent  by  a  child  shortly  after  an  attempted  as- 

evidence    in   behalf   of   party:     Dawson   v.  sault,    part    of    the   res    gestae:     State  v. 

Pogue,   18  Or.  94,  22  Pac.  637.  Sargent.   32  Or.   110,  49  Pac.  889. 

S  689.    E^dd^ce  Relating  to  Third  Persons. 

And  where  the  question  in  dispute  between  the  parties  is  the  obliga- 
tion or  duty  of  third  person,  whatever  would  be  evidence  for  or  against 
feueh  person  is  primary  evidence  between  the  parties.  [L.  1862;  D.  Cd. 
§677;  H.  C.  §687.] 

S  700.    Declaration  of  Decedent,  Etc.,  Evidence  of  Pedigree. 

The  declaration,  act,  or  omission  of  a  member  of  a  family,  who  is 
deceased  or  out  of  the  state,  is  also  admissible  as  evidence  of  common 
reputation  in  cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible.    [L.  1862;  D.  Cd.  §  678;  H.  C.  §  688.] 

EVIDENCB    OP    PBDIQRBB.— Declara-  be   admitted    the   relationship   of   the  de- 

tions  of  a  deceased  person,  or  persons  out  clarant  to  the  family  must  l>e  proved  by 

of  the  state,  who  were  or  are  relatives  of  a  other     evidence     than     his     declarations: 

family,    may   be   received   as    evidence    of  Thompson  v.  Woolf,  8  Or.  464. 
pedigree;  but  before  such  declarations  can 

S  701.    Declaration  of  Decedent  Against  Interest 

The  declaration,  act,  or  omission  of  a  deceased  person,  having  suffi- 
cient knowledge  of  the  subject,  against  his  pecuniary  interest,  is  also 
admissible  as  evidence  to  that  extent  a^inst  his  successor  in  interest 
[L.  1862 ;  D.  Cd.  §  679 ;  H.  C.  §  689.] 

S  709.    When  Part  of  Transaction  Proved  Whole  Admissible. 

When  part  of  an  act,  declaVation,  conversation,  or  writing  is  given  in 
evidence  by  one  party,  the  whole,  on  the  same  subject,  may  be  mqnired 
into  by  the  other;  when  a  letter  is  read,  the  answer  may  be  given;  and 
when  a  detached  act,  declaration,  conversation,  or  writing  is  given  in 
evidence,  any  other  act,  declaration,  conversation,  or  writing  which  w 
necessary  to  make  it  understood  may  also  be  given  in  evidence.  [L.  1862; 
D.  Cd.  §  680 ;  H.  C.  §  690.] 
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Where  a  note  Is  admitted  In  evidence,  ment,  may  introduce  in  evidence  memo- 
after  proof  of  its  possession  by  plaintiff's  randa  in  private  books  of  the  intestate, 
intestate  at  his  death,  and  of  the  indorse-  made  about  the  same  time  in  reference  to 
ment  in  intestate's  handwriting  indicatiner  the  same  matter:  Sturgis  v.  Baker,  39 
payment,  plaintiff,  to  explain  the  indorse-  Or.  641,  66  Pac.  810. 

§  70S.    Proof  of  Contents  of  Writing. 

There  shall  be  no  evidence  of  the  contents  of  a  writing,  other  than 
the  writing  itself,  except  in  the  following  cases : — 

1.  When  the  original  is  in  the  possession  of  the  party  against  whom 
the  evidence  is  ofiEered,  and  he  withholds  it  under  the  circumstances  men- 
tioned in  section  771 ; 

2.  When  the  original  can  not  be  produced  by  the  party  by  whom  the 
evidence  is  ofiEered,  in  a  reasonable  time,  with  proper  diligence,  and  its 
absence  is  not  owing  to  his  neglect  or  default; 

3.  When  the  original  is  a  record  or-  other  document  in  the  custody 
of  a  public  officer; 

4.  When  the  the  original  is  a  record  or  other  document  of  which  a  cer- 
tified copy  is  expressly  made  evidence  by  this  code  or  some  other  statute 
of  the  state; 

5.  When  the  originals  consist  of  numerous  accoimts,  or  other  docu- 
ments, which  can  not  be  examined  in  court  without  great  loss  of  time,  and 
the  eridence  sought  from  them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  3  and  4,  a  copy  of  the  original 
shall  be  produced;  in  those  mentioned  in  subdivisions  1  and  2,  either  a 
copy  or  oral  evidence  of  the  contents.  [L.  1862 ;  D.  Cd.  §  681 ;  H.  C. 
§  691.] 

CONTENTS  OP  WRITINGS.— Secondary  The  testimony  of  one  of  the  parties  to 

evidence   of   the   contents   of   a  writing:   is  an  instrument,  and  in  whose  possession  it 

admitted  on   the   theory   that  the   origrinal  had  been,  that  she  had  searched  in  several 

writing  can  not  be  produced  by  the  party  places   where   she   thougrht   it   migrht   prob- 

by  whom  the  evidence  is  offered  within  a  ably  be,  but  had  not  been  able  to  find  it. 

reasonable    time   and    by    the    exercise    of  and  believed  it  to  be  lost,   is  sufficient  to 

reasonable  diligence:   Wiseman  v.  Northern  Jusjtify    the    admission    of    secondary    evl- 

Pac.  R.  Co.  20  Or.  428,  26  Pac.  272.  23  Am.  dence  of  its  contents:    Sperry  v.  Wesco,  26 

St  Rep.  136.  Or.  492.  38  Pac.  623. 

But  a  party   must  show,   before  he  can  In  case  of  the  loss  or  destruction  of  a 

give  secondary  evidence  of  the  contents  of  plat,  parol  evidence  is  permissible  to  prove 

the  records  of  a  private  corporation,  that  its  contents,  and  to  show  it  was  identical 

he  can  not  produce  the  orifl^inal  within  a  with   the   plat   of  a   town   site  which   had 

reasonable  time  and  with  reasonable  dill-  been  recorded  under  another  name:  Hicklin 

gence:    Bowick  v.  Miller.  21  Or.  26,  26  Pac-  v.  McClear,  18  Or.  137,  22  Pac.  1057. 

861.    Same  effect,  see  Krewson  v.  Purdom,  Secondary    evidence    of    the    transfer    of 

IS  Or.  689.  16  Pac.  480.  personal  property  by  a  bill  of  sale   is  in- 

The  fact  that  the  origrinal  may  be  In  the  admissible,   unless  a   reasonable   excuse   is 

possession  of  a  person  without  the  Juris-  griven  for  not  producing:  the  writing::    Price 

diction  of  the  court  does  not  excuse  a  rea-  v.  Wolfer,  33  Or.  16,  52  Pac.  769. 

sonable  effort  by  the  party  by  whom  the  Where  it  Is  admitted  that  an  agrent's  au- 

evidence  is  offered  to  procure  the  origrinal:  thority  was   created   by  a   written   instru- 

Bowick  V.   Miller,   21  Or.   26,   26  Pac.   861;  ment.  parol  evidence  of  the  scope  of  such 

Wiseman  v.  Northern  Pac.  R.  Co.  20  Or.  428,  agrency  was  inadmissible  until  the  absence 

26  Pac.  272,  23  Am.  St.  Rep.  136.  of  the  instrument  had  been  accounted  for: 

No  precise  rule  can  be  laid  down  as  to  Wicktorwitz   v.    Farmers'   Ins.    Co.    31   Or. 

what  shall  be  considered  reasonable  effort;  676,  51  Pac.  76. 

but  the  party  allegringr  the  loss  or  destruc-  But  where  the  evidence  of  the  contents 

tion  of  a  document   is   expected   to   show  of   an    instrument    was    admitted    without 

that  he  has  in  good  faith  exhausted  in  a  first   proving:   its   loss    or   destruction,    the 

reasonable   degree   all   the   sources   of    in-  defect    is    cured   by   subsequent   testimony 

formation  and   means   of  discovery  which  showing  its  loss:    Maxwell  v.  BoUes,  28  Or. 

the   nature    of   the    case    would    naturally  4,  41  Pac.  661. 

suggest,  and  which  are  accessible  to  him.  But   this   rule   applies   only  to   writings. 

The  degree  of  diligence  depends  upon  the  Oral  testimony  is  admissible  as  to  the  ap- 

circumstances   of  the  particular  case,   the  pearance  and  condition  of  physical  objects 

character  and  importance  of  the  paper,  the  without   producing  the   objects   themselves 

purposes  for  which  it  is  proposed  to  use  it,  or    accounting    for    their    nonproduction: 

and  the  place  where  a  paper  of  that  kind  Heneky  v.  Smith,  10  Or.  366,  46  Am.  Rep. 

night  naturally  be  supposed  to  be  found:  143. 

Wiseman  v.   Northern  Pac.   R.   Co.   20  Or.  NOTICE  TO  PRODUCE:     See  8  771. 
428.  26  Pac  272.  23  Am.  St.  Rep.  136. 

VOL.I.-28. 
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S  704.    An  Agreement  Reduced  to  Writing. 

When  the  terms  of  an  agreement  have  been  reduced  to  writing  by 
the  parties^  it  is  to  be  considered  as  containing  all  those  terms^  and  there- 
fore there  can  be,  between  the  parties  and  their  representatives  or  successors 
in  interest,  no  evidence  of  the  terms  of  the  agreement,  other  than  the 
contents  of  the  writing,  except  in  the  following  cases: — 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in  issue  by 
the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute.  But 
this  section  does  not  exclude  other  evidence  of  the  circumstances  under 
which  the  agreement  was  made,  or  to  which  it  relates,  as  defined  in  section 
TOS,  or  to  explain  an  ambiguity,  intrinsic  or  extrinsic,  or  to  establish 
illegality  or  fraud.  The  term  -'^agreement'*  includes  deeds  and  wills  as 
well  as  contracts  between  parties.     [L.  1862 ;  D.  Cd.  §  682 ;  H.  C.  §  592.] 

EVIDENCE    OF    TEStMS    OF    AGREE-  relationship  of  the  parties  may  be  shown 

MENT  IN  WRITING.— Where  the  terms  of  by  parol,  as  against  a  holder  with  knowl- 

an  agreement  have  been  reduced  to  writ-  edge  of  the  facts,  whether  the  principal's 

ing,    it    is    conclusively   presumed    that    it  name  appears  on  the  note  or  not:   Hoffman 

contains  all  the  terms  of  that  agreement,  v.  Habighorst,  88  Or.  265,  63  Pac.   610,  6S 

and    no  additions   to   or   contradictions   of  L.  R<  A.  908. 

its  legal  effect  by  oral  stipulations  preced-  It  is  not  competent  in  an  action  to  re- 
ing  or  accompanying  its  execution  can  be  cover  money  on  a  note  and  written  lease 
admitted;  such  accompanying  stipulations  for  the  defendant  to  prove  that  at  the  time 
are  presumed  to  be  merged  in  the  terms  of  the  note  and  lease  were  made  the  plaintiff 
the  contract:  Tallmadge  v.  Hooper,  37  Or.  agreed  to  take  back  from  the  defendant 
612.  61  Pac.  849;  Weidert  v.  State  Ins.  Co.  such  goods  as  he  might  have  left,  and  such 
19  Or.  261,  24  Pac.  242,  20  Am.  St.  Rep.  809;  hay  and  grain  as  might  be  on  the  place  at 
Stoddard  v.  Nelson,  17  Or.  417,  21  Pac.  466;  the  expiration  of  the  lease:  Hindman  v. 
Hindman  v.  Edgar.  24  Or.  683,  17  Pac.  Edgar,  24  Or.  683.  17  Pac.  862.  To  the 
862;  Portland  Nat.  Bank  v.  Scott,  20  Or.  effect  that  the  terms  of  a  note  can  not  be 
421,  26  Pac.  272;  Marx  v.  Schwartx,  14  Or.  varied  by  a  parol  agreement  entered  into 
181.  12  Pac.  253.  at  the  time  of  execution,  see,  also,  Port- 
Thus,  oral  evidence  can  not  be  intro-  land  Nat.  Bank  v.  Scott,  20  Or.  421.  2C 
duced  to  show  that  at  the  time  a  lease  Pac.  276;  Hoxie  v.  Hodge.  1  Or.  251;  Smith 
was  executed  It  was  understood  and  v.  Caro,  9  Or.  278;  Looney  v.  Rankin,  15 
agreed  between  the  parties   that  the  first  Or.  620,  16  Pac.  660. 

payment   should    become    due    thirty   days  In  an  action  for  contribution,  parol  evi- 

after   the   defendant   began   to   use   water  dence  is  admissible  to  show  that  one  who. 

from  the  ditch  leased,  when  the  terms  of  before  delivery,  for  the  accommodation  of 

the  agreement  were  in  writing:    Tallmadge  the  maker  of  a  promissory  note,   guaran- 

v.  Hooper.  37  Or.  511,  61  Pac.  349.  teed  the  payment  thereof  by  indorsement 

When  a  contract  of  insurance  stipulates  waiving    protest,    demand,    and    notice  of 

that  the  premises  should  be  occupied,  parol  nonpayment,  is  by  separate  verbal  agree- 

evidence    is    inadmissible    that    the    agent  ment  a  cosurety  with  one  who  signed  upon 

represented  that   It  would  be  all  right  as  the  face  as  a  joint  and  several  maker,  but 

long    as    his    furniture    remained    In    the  who  was  really  a  surety:    Montgomery  v. 

house:     Weidert   v.    State   Ins.    Co.    19   Or.  Page.  29  Or.  320.  44  Pac.  689. 

278.  24  Pac.  242.  20  Am.  St.  Rep.  809.  Where.it  is  agreed  between  plaintiff  and 

So,   where  a  partnership  agreement  has  defendant    that    defendant's    debts    should 

been  reduced  to  writing,   there  can  be  no  be   liquidated   by    the    transfer   of    certain 

oral   evidence   given   that   the   parties   had  property  to  plaintiff,  including  a  fish  net  of 

agreed  to  invest  a  certain  fund  in  a  way  the  value  of  over  |60,  and  subsequently  the 

not  specified   in   the   contract:    LAngell  v.  plaintiff  gave  defendant  a  receipt  reciting 

LAngell,  17  Or.  229,  20  Pac.  286.  the   transfer   of   certain   property,    not  In- 

Evidence  of  a  parol  agreement  made  at  eluding   the   fish    net,   and  providing  that 

the  time  of  the  execution  and  delivery  of  the   transfer   was   in   full   payment   of  all 

a   note   and   mortgage,   to   the   effect   that  claims,  it  was  held  that,  the  receipt  having 

the  note  should  not  be  paid  when  it  should  embodied  the  terms  of  the  contract,  parol 

become  due,   but  that  Its  payment  should  evidence  that  other  property  was  also  to 

be  contingent  on  another  event,  is  not  ad-  be   conveyed   was   not  admissible   to  vary 

missible:    Kdgar  v.   Golden.   86  Or.  448,   60  its  terms:    Milos  v.  Covacevlch.  40  Or.  — ■, 

Pac.  '2;    Wilson  v.   Wilson,   26   Or.   251,   88  66  Pac.  914. 

Pac.  185.  In  an  action  upon  a  written  contract,  It 

But  the  maker  of  a  note,  as  against  the  may  be  alleged  and  proven,  when,  neces- 

payee.    may    show    by    extrinsic    evidence  sary,    that    one    or   more    of   such   parties 

that  the  note  was  made  and  delivered  as  signed  said  contract  as  surety:    Thompson 

security  for  the  performance  of  a  contract,  v.  Coffman.  15  Or.  685,  16  Pac  718. 

and   that  he   has   performed   his   contract.  While    there    is   a   presumption   that  by 

Such  evidence  does  not  change  or  add  to  giving    a    promissory    note    all    the    ante- 

tile  terms  of  the  writing,  but  shows  simply  cedent  demands  existing  between  the  par- 

a  failure  of  consideration:    La  Grande  Nat.  ties    have    been    considered   and   adjusted. 

Bank  v.  Blum.  26  Or.  49.  37  Pac.  48.  yet  this  is  not  conclusive  between  the  par- 

Where    several    parties    have    signed    a  ties,  and  it  may  be  shown  that  when  the 

promissory   note   as   makers,   but  some   of  note    was    executed   an   unsettled   account 

them  are  in  reality  only  sureties,  the  true  existed  in  favor  of  the  maker  against  the 
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payee,  which  it  was  agreed  should  be  cred- 
ited on  the  new  note  when  adjusted,  and 
that  the  account  was  afterwards  adjusted, 
and  the  amount  due  thereon  was  larger 
than  the  a^nount  of  the  note.  Such  tes- 
timony would  not  tend  to  vary  the  terms 
of  the  written  instrument,  but  would  show 
a  payment:  Willims  v.  Culver,  30  Or.  375, 
48  Pac  366. 

Parol  evidence  Is  admissible  to  show 
that  a  contract  which  is  not  a  negotiable 
instrument,  and  not  required  to  be  under 
seal,  although  so  in  fact,  executed  by  and 
in  the  name  of  an  agent,  is  the  contract 
of  the  principal,  although  the  principal 
i»  known  to  the  other  contracting  party 
at  the  date  of  the  execution:  Barbre  v. 
Goodale,  28  Or.  472,  43  Pac.   378. 

Where  a  written  contract  was  ruled  out 
of  evidence  in  a  trial,  but  was  allowed  to 
be  used  by  the  plaintiff  as  a  memorandum 
of  the  terms  of  the  contract,  it  can  not 
be  treated  as  in  evidence  and  the  contract 
of  the  parties,  to  show  that  the  testimony 
of  such  plaintiff  included  other  terms  than 
those  contained  in  such  contract:  McVicker 
v.  Cone.  21  Or.  353,  28  Pac.  76. 

In  a  deed  purporting  to  convey  certain 
lots  in  a  certain  block  in  the  town  of  B., 
It  was  competent  to  prove  by  parol  evi- 
dence what  was  understood  at  the  time 
by  the  town  of  B.,  what  land  it  included, 
the  facts  concerning  the  platting  of  it, 
and  what  land  was  understood  to  be  in- 
cluded in  such  lots  according  to  such  plat. 
In  order  to  ascertain  what  the  parties  to 
the  deed  intended  to  convey  by  it:  Hicklin 
V.  IfcClear,  18  Or.  136,  22  Pac.  1067. 

In  an  action  on  a  bond  conditioned  for 
the  repayment  of  such  reasonable  sums 
as  plaintiff  might  be  required  to  expend  for 
lands  for  certain  purposes,  a  memorandum 
signed  by  part  of  the  obligors  approving 
the  selection  of  a  particular  tract  at  a  des- 
ignated price  is  admissible  against  all  the 
obligors  as  tending  to  dhow  that  the 
amount  paid  was  reasonable.  This  writ- 
ing did  not  tend  to  vary  the  terms  of  the 
bond  sued  upon  nor  substitute  another 
agreement  therefor:  Oregon  Ry.  &  Nav. 
Co.  v.  Swinburne.  26  Or.  266.  38  Pac.  1030. 

RESULTING  TRUST.— A  resulting  trust 
may  be  established  by  parol  evidence,  but 
the  law  requires  the  proof  to  be  of  the  most 
reliable  and  satisfactory  kind:  Parker  v. 
Newltt  18  Or.  277.  23  Pac.  246;  Sisemore 
v.  Pelton,  17  Or.  646,  21  Pac.  667. 

It  is  indispensable  to  the  establishment 
of  such  a  trust  that  the  payment  should 
be  actually  made  by  the  beneficiary,  or 
that  an  absolute  obligation  to  pay  should 
be  Incurred  by  hinv  as  a  part  of  the  original 
transaction  of  purchase,  at  or  before  the 
time  of  conveyance:  Sisemore  v.  Pelton, 
suora. 

Parol  evidence  Is  admissible  to  estab- 
lish a  resulting  trust  in  land  in  favor  of 
one  paying  the  purchase  price  therefor, 
where  another  takes  the  legal  title,  not- 
withstanding a  recital  in  the  deed  that  the 
consideration  was  paid  by  the  grantee,  but 
the  evidence  of  it  must  be  clear  and  con- 
vincing, and  if  attended  by  doubt  and  un- 
certainty the  writing  must  remain  the 
highest  and  best  evidence:  Snider  v.  John- 
son. 26  Or.  8.^2.  36  Pac.  846:  Chenoweth  v. 
Lewis.  9  Or.  160.  So,  in  a  constructive  trust, 
the  same  principles  annly:  Barger  v.  Barger, 
30  Or.  268.  47  Pac.  702. 

As  the  trust  results  from  the  payment  of 
the  consideration,  if  the  party  claiming  to 
be  the  beneficial  owner  has  made  no  pay- 
ments, he  can  not  show  by  parol  evidence 
that  the  purchase  was  made  for  his  benefit: 
Taylor  v.  Miles.  19  Or.  660,  26  Pac.  143. 

A  DEED  ABSOLUTE  ON  ITS  FACE 
may  be  shown  by  parol  evidence  to  be  in 
fact  a  mortgage:  Hurford  v.  Hamed.  6  Or. 
363:  Swegle  v.  Belle.  20  Or.  327.  25  Pac.  633; 
Adair  v.  Adair,  22  On  116,  29  Pac.  193. 


Such  evidence  must  be  clear  and  satis- 
factory, and  sufficient  to  overcome  the  pre- 
sumption that  the  instrument  is  what  it 
purports  to  be:  Albany,  etc.  Ditch  Co.  v. 
Crawford.  11  Or.  243,  4  Pac.  113. 

So,  a  bill  of  sale  absolute  in  its  terms 
becomes  a  chattel  mortgage  upon  proof  by 
parol  that  it  was  made  to  secure  a  debt: 
Nicklin  V.  Betts  Spring  Co.  11  Or.  406,  5 
Pac.  61,  60  Am.  Rep.  477. 

CONSIDERATION.  —  The  consideration 
named  in  the  deed  may  be  shown  by  parol 
evidence  to  be  not  the  actual  consideration 
paid:  Brown  v.  Cahalin,  3  Or.  45;  Noyes 
V.  Stauff,  6  Or.  466. 

A  deed  to  real  property  can  not  be  in- 
validated by  parol  evidence  showing  there 
was  no  consideration  for  its  execution, 
when  it  contains  a  recital  that  a  consid- 
eration had  been  received  by  the  grantor; 
nor  can  it  be  shown  by  such  evidence  that 
the  object  or  purpose  of  a  deed  duly  de- 
livered to  the  grantee  was  different  from 
that  implied  by  its  terms,  unless  executed 
to  secure  the  payment  of  a  debt  or  the 
performance  of  some  other  act:  Finlayson 
v.  Finlayson,  17  Or.  347,  21  Pac.  67,  11  Am. 
St   Rep.   836,  3  L.  R.  A.  801. 

THE  DELIVERY  OF  A  WRITTEN  CON- 
TRACT not  under  seal  may  be  shown  by 
parol  evidence  to  have  been  conditional: 
Simpson  v.  Carson,  11  Or.  361,  8  Pac.  326. 

CUSTOM  AND  USAGE.— It  is  settled 
law  that  extrinsic  evidence  of  custom  and 
usage  is  admissible  to  ascertain  the  inten- 
tion and  meaning  of  a  contract  when  the 
same  can  not  be  ascertained  from  the  lan- 
guage used,  but  never  to  vary  or  contradict 
the  express  terms  of  the  contract,  provided 
such  usage  or  custom  was  known  to  the 
parties  at  the  time  of  making  the  contract: 
Holmes  v.  Whitaker.  23  Or.  319,  31  Pac. 
706;  McCulsky  v.  Klosterman,  20  Or.  108, 
25  Pac  366. 

Thus,  in  an  action  to  recover  money  paid 
on  a  contract  for  the  purchase  of  potatoes, 
evidence  of  a  general  custom  of  the  pur- 
chaser to  furnish  a  boat  upon  which  they 
were  to  be  delivefed,  and  to  notify  the 
seller  when  the  boat  would  be  ready,  is 
admissible,  where  the  contract  is  silent  as 
to  the  consignee  and  the  destination  of  the 

gotatoes.  or  as  to  who  should  furnish  the 
oat:    Holmes  v.   Whitaker,  supra. 

Where,  In  a  contract  to  ascertain  the  net 
profits  of  a  firm,  it  was  provided,  among 
other  things,  that  from  the  outstanding 
accounts  five  per  cent  should  be  deducted 
to  cover  losses  and  bad  accounts,  usage  is 
admissible  to  show  that  outstanding  ac- 
counts meant  those  from  which  the  bad 
accounts  had  been  segregated  and  charged 
to  profit  and  loss:  McCulsky  v.  Kloster- 
man,  20  Or.    108.   26   Pac.    366. 

FRAUD  will  be  ground  for  relief  against 
the  obligation  of  a  contract,  and  permit 
parol  evidence  as  to  the  circumstances  and 
intent  of  the  party:  Foss  v.  Newbury,  20 
Or.  264,  26  Pac.  669;  Finlayson  v.  Finlay- 
son, 17  Or.  363,  21  Pac.  51,  11  Am.  St.  Rep. 
836.   3  L.  R.   A.   801. 

The  presumption  that  a  deed  of  absolute 
conveyance,  unambiguous  in  Its  terms,  ex- 
presses the  intent  of  the  parties  at  the 
time  of  its  execution,  can  not  prevail  where 
fraud  vitiates  the  conveyance  itself:  Par- 
rish  V.  Parrish.  33  Or.  486,  54  Pac.  362. 

But  the  evidence  to  vitiate  a  contract  for 
fraud  must  be  clear  and  satisfactory:  Hoy 
V.  Robinson.  23  Or.  47.  31  Pac.  62;  Knoll  v. 
Keissling,  23  Or.  9,  36  Pac.  248;  Lewis  v. 
Lewis.  4  Or.  177. 

AMBIGUITIES.— In  case  of  a  patent  am- 
biguity in  a  writing,  parol  evidence  is  only 
admissible  to  explain  technical  terms,  or 
fix  a  meaning  to  words  whose  import  is  not 
apparent  to  the  court:  Brauns  v.  Steams, 
1  Or.  867;  Noyes  v.  Stauff,  6  Or.  466. 

It  can  not  be  used  to  explain  common 
words.     Thus,   parol  evidence   can  not  be 
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used  to  explain  the  meanlngr  of  the  words 
"legitimate  railroad  purposes"  In  a  deed  to 
a  railroad  company:  Abraham  v.  Oregon  & 
Cal.  R.  Co.  37  Or.  495.  60  Pac.  899;  12  Am. 
&  Eng.  R.  R.  Cas.  (N.  S.)  250,  82  Am.  St. 
Rep.    779. 

Parol  evidence  is  admissible  to  make  cer- 
tain the  person  or  thing  aescrlbed  In  a  will: 
Jones  V.  Dove,  6  Or.  189. 

So,  where  a  chattel  mortgage  on  a  crop 
of  hops  describes  them  as  growing  upon 
three  parcels  of  land  situated  upon  part 
of  a  donation  land  claim  which  is  referred 
to  by  the  name  of  the  claimant,  the  num- 
ber of  the  notlflcation  and  claim,  and  its 
township  and  range,  parol  evidence  Is  ad- 
missible to  identify  the  property  intended 
to  be  covered  thereby:  Reinsteln  v.  Rob- 
erts, 34  Or.  91,  55  Pac.  90,  75  Am.  St.  Rep. 
564. 

Such  proof  is  admissible  In  a  case  of 
chattel  mortgage  for  the  purpose  of  apply- 
ing the  description,  though  not  for  en- 
larging it:  Sommer  v.  Island  Merc.  Co. 
24   Or.   214,    33   Pac.   559. 

Parol  evidence  is  admissible  to  show  the 
precise  location  of  a  stake  In  the  de- 
scription of  land  in  a  deed  in  which  the 
initial  point  is  described  as  *'a  stake  set 
for  a  comer,  near  the  road  leading  past 
the  residence  of  H..  it  being  the  road 
leading  from  Corvallis  to  Lloyd  settle- 
ment," and  from  which  point  the  bound- 
aries and  distances  are  given:  Boehreinger 
v.   Creighton.    10   or.   42. 

The  description  in  a  lease  of  real  prop- 
erty must  be  sufficient  of  itself  to  locate 
the  premises;  and  where  there  has  been 
no  entry,  and  a  lease  does  n6t  specify  any 
town.ship,  range,  countv,  or  state,  it  is  in- 
sufficient, and  parol  evidence  Is  not  admis- 
sible to  supplv  the  defect:  Bingham  v. 
Honeyman.  32  Or.  129,  51  Pac.  785.  To  the 
same  effect,  see  House  v.  Jackson,  24  Or. 
89.  32  Pac.  1027;  Holcomb  v.  Mooney,  13 
Or.   503.    11   Pac.   274. 

Where  a  note  is  ambiguous  or  uncer- 
tain upon  its  face,  anc  the  matter  Is  in 
doubt  whether  the  principal  or  agent  is 
liable,  extraneous  proof  is  admissible  to 
remedy  the  uncertainty:  Guthrie  v.  Imbrie, 
12  Or.  183,  6  Pac.  664,  53  Am.  Rep.  331. 


Latent  ambiguity  occurs  when  a  deed 
or  other  instrument  appears  sufficiently 
certain  and  free  from  ambiguity,  but  the 
ambiguity  is  produced  by  something  ex- 
trinsic, or  some  collateral  matter  outside 
of  the  instrument.  In  such  a  case  extrinsic 
evidence  is  admissible:  Holcomb  v.  Mooney, 
13  Or.  503,  11  Pac.  274. 

Where  one  party  offered  In  writing  to 
"furnish  you  crushed  rock"  at  a  certain 
place  and  price,  and  the  written  answer 
stated,  "your  proposal  to  furnish  us  with 
crushed  rock  Is  accepted."  the  writing* 
did  not  constitute  a  complete  contract, 
and  parol  evidence  should  have  been  al- 
lowed to  show  the  amount  of  rock  meant 
by  plaintiff:  American  Contr.  Co.  v.  Bul- 
len  Bridge  Co.  29  Or.  549,  46  Pac.  138. 

If  the  ambiguity  is  patent  upon  the 
face  of  an  instrument,  extrinsic  evidence  is 
not  admissible  to  explain:  Tallmadge  v. 
Hooper,  37  Or.  513,  61  Pac.  349. 

It  is  not  necessary  to  establish  the  de- 
scription of  property  in  an  Insurance  pol- 
icy with  the  same  accuracy  as  a  deed. 
Where  the  property  is  described  as  lots  27 
and  28.  block  8.  in  Harlington  Addition  to 
Mt.  Tabor,  it  may  be  shown  to  be  the  same 
number  of  lots  and  blocks  in  Harlem  Ad- 
dition to  En  St  Portland:  Baker  v.  State 
Ins.  Co.  31  Or.  41,  48  Pac.  699,  65  Am.  St. 
Ren.  807. 

Where  there  Is  an  ambiguity  In  the  de- 
scriptive words  of  a  grant  respecting  the 
quantity,  character,  or  duration  of  the 
estate  conveyed,  evidence  of  the  intention 
of  the  parties  is  admissible  to  Interpret 
it;  and  such  an  ambiguity  exists  where  a 
boundary  line  of  a  government  patent  was 
not  in  fact  surveyed  on  the  line  there  in- 
dicated: Kanne  v.  Otty,  25  Or.  531.  36 
Pac.   537. 

In  order  to  ascertain  the  Intention  of  a 
testator,  extrinsic  circumstances  surround- 
ing the  execution  of  the  will  are  admissi- 
ble as  revealing  more  clearly  the  motives 
or  Intentions  which  may  be  reasonably 
supposed  to  have  influenced  the  testator  in 
the  disposition  of  his  property:  Jasper  v. 
Jasper,  17  Or.  690.  22  Pac.  162. 


§  705.    Interpretatioii,  by  what  Law. 

The  language  of  a  writing  is  to  be  interpreted  according  to  the  meaning 
it  bears  in  the  place  of  its  execution,  unless  the  parties  have  reference  to- 
a  different  place.    [L.  1862 ;  D.  Cd.  §  683 ;  H.  C.  §  693.] 

§  706.    Construction  of  Statutes  and  Instruments. 

In  the  construction  of  a  statute  or  instrument,  the  office  of  the  judge 
is  simply  to  ascertain  and  declare  what  is,  in  terms  or  in  substance,  con- 
tained therein,  not  to  insert  what  has  been  omitted,  or  to  omit  what  has 
been  inserted;  and  where  there  are  several  provisions  or  particulars, . such 
construction  is,  if  possible,  to  be  adopted  as  will  give  effect  to  all. 
[L.  1862 ;  D.  Cd.  §  684;  H.  C.  §  694.] 

See  note  to  succeeding  section  and  S  708. 


§  707.    Intention  to  Govern. 

In  the  construction  of  a  statute  the  intention  of  the  legislature,  and 
in  the  construction  of  an  instrument  the  intention  of  the  parties,  is  to 
be  pursued,  if  possible;  and  when  a  general  and  particular  provision  are 
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inconsistent,  the  latter  is  paramount  to  the  former.  So  a  particular  intent 
shall  control  a  general  one  that  is  inconsistent  with  it.  [L.  1862;  D.  Cd. 
§  685 ;  H.  C.  §  696.] 

THE  CONSTRUCTION  OF  STATUTES,  the    general    and    special    provisions:      Ex 

— Statutes  should  be  so  construed  that  all  parte  Ah  Hoy,  23  Or.  89,  31  Pac.  220. 

parts  wm  be  given  effect:    Henry  v.  Yam-  PARTICULAR  WORDS  AND  PHRASES, 

hill  County,  37  Or.  664,  62   Pac.  375;  Shat-  — ^Words  of  common  use  are  ordinarily  to 

tuck  v.   Kincaid,   81   Or.   398,   49   Pac.    768;  be   taken   in   their  natural,  plain,   and  ob- 

Orant  v.  Paddock,  30  Or.  319,  47  Pac.  712.  vious  meaning:    Portland  v.  Meyer,  32  Or. 

Sections   which  are  part   of  one  general  370.  62  Pac.  21,  67  Am.  St.  Rep.  638. 

act  or  relate  to  the  same  subject   should  Words   or   phrases   of   doubtful   meaning 

be    construed    in   pari   materia:     Miller   v.  Are  controlled  by  words  or  phrases  appear- 

Tobin.    16   Or.    666,    16   Pac.    161;    Grant   v.  ing  elsewhere  in  the  same  act,  where  such 

Paddock,  30  Or.  319,  47  Pac.   712;  so,  stat-  construction  is  reasonable:    Toedtemeier  v. 

utes    which   are   contemporaneous  and   re-  Clackamas  County,  34  Or.   67,  64  Pac.  954. 

late   to   the  same  subject  are  to   be   con-  The    word    *'may"    is    construed    "must" 

strued  in  pari  materia:    Ex  parte  Tice,  32  where  the   legislative   intent   is   to   impose 

Or.  189,  49  Pac.  1038.  positive    duty    and    not    merely    a    discre- 

In  the  construction  of  a  statute  the  car-  tionary  power.    It  is  only,  however,  where 

dinal  point  is  to  ascertain  the  intention  of  it  is  necessary  to  give  effect  to  the  clear 

the  legrislature,  but  this  intention  must  be  intention  of  the  legislature  that  it  can  be 

ascertained   from  the   words  used   in   con-  construed  so;  and  where  there  Is  nothirtg 

Tiection     with     the     surrounding     circum-  in   the   connection   of  the  language,    or   in 

stances:    State  ex  rel.  v.  Simon,  20  Or.  365,  the  sense  and  policy  of  the  provision,  to  re- 

26  Pac.  170.  quire  an  unusual  interpretation,   its  sense 

Where  a  statute  has  been  amended   re-  is    merely    permissive    and    discretionary: 

sort  may  be  had  to  the  original  act  to  ex-  King  Real  Estate  Assoc,  v.  Portland,  28  Or. 

plain  any  ambiguity  which  may  exist  in  the  199.  31  Pac.  482. 

language  of  the  amended  act,   but  not  to  Where  the  public  or  a  third  person  has 

supply  omissions:    State  ex  rel.  v.  Simon,  an  interest  in  the  execution  of  the  power 

supra.  conferred.  **may"  is  to  be  construed  "must": 

Statutes   and   parts    of   statutes   omitted  Kohn  v.  Hinshaw.  17  Or.  308,  20  Pac.  629. 

from  amendments  to  such  statutes  are  to  THE  ADOPTION  OF  A  STATUTE  from 

lie  construed  as  annulled,  and  can  not  be  another  state  adopts  the  construction  there 

revived  by  construction:     State  ex  rel.   v.  placed   upon   it:     Trabant   v.   Rummell,    14 

Simon,   supra.  Or.   17,  12  Pac.  66;  Jenkins  v.  Hall,  26  Or. 

Courts   can    not,    even   in   order   to   give  86,    37    Pac.    62;    Mclntyre    v.    Kamm,    12 

effect  to  what  they  suppose  to  be  the  in-  Or.    268.    7    Pac.    27:    Putnam    v.    Douglas 

tention    of    the    legislature,    put    upon    the  County.  6  Or.  331.  26  Am.  Rep.  527. 

provisions  of  a  statute  a  construction  not  REPEAL     BY     IMPLICATION. — ^A    new 

supported   by   the   words:     The   court   can  statute  revising  the  whole  subject-matter 

not    supply    omissions    of    the    legislature:  of  an  old  one,  and  evidently  intended  as  a 

State  ex  rel.  v.  Simon,  supra.  substitute  therefor,  will  operate  as  a  repeal 

The   title  of  an  act  is  part  of  the  act.  of  the  old  law,  although  there  is  no  clause 

and  may  aid  in  arriving  at  the  intention  of  to  that  effect:    Little  v.   Cogswell,   20  Or. 

the  legislature:    State  v.   Robinson,  82  Or.  346.  26  Pac.   727. 

43,  48  Pac.  376.  CONSTRUCTION    OP    CONTRACT.— In 

Courts  can  not  add  to  or  take  away  from  the  construction  of  contracts  the  intention 

the  provisions  of  a  statute;  they  must  in-  of  the  parties   is  the  primal  object  to  be 

terpret  what  is  contained   in  the  statute:  kept  In  view;  this  intention  is  to  be  gath- 

State  V.  Wolf.  17  Or.  129,  20  Pac.  816.  ered   from   the   provisions   of  the   contract 

CONTEMPORANEOUS  CONSTRUC-  itself,  but  if  that  is  uncertain,  the  clrcum- 
TION. — ^Where  those  persons  whose  duty  stances,  surroundings,  and  situation  of  the 
It  is  to  execute  a  law  have  uniformly  grlven  subject-matter  and  other  rules  may  be  re- 
It  a  particular,  construjction,  and  that  con-  sorted  to:  Weidert  v.  State  Ins.  Co.  19  Or. 
struction  has  been  acquiesced  In  and  acted  281.  24  Pac.  242.  20  Am.  St.  Rep.  809. 
upon  from  the  time  of  its  passage,  and  it  But  where  the  language  Is  plain  and  not 
la  consistent  with  the  language  of  the  stat-  doubtful,  the  courts  will  give  effect  thereto, 
ute.  the  courts  will  hesitate  to  adopt  a  even  if  the  contract  is  hard:  Eagan  v. 
different  construction:  Kelly  v.  Multno-  Oakland  Ins.  Co.  29  Or.  411,  42  Pac.  990, 
mah  County,  18  Or.  369.  22  Pac.  1110;  Biggs  64  Am.   St.  Rep.   798. 

V.  McBride,  17  Or.  660,  21  Pac.  878;  Shat-  The  rule  that  the  Intention  of  the  parties 

tuck  v.  Kincald.  31  Or.  379.  49  Pac.  768.  Is  to  be  ascertained  from  the  terms  of  the 

STRICT      CONSTRUCTION.— Statutes  Instrument   applies    to   a   deed    from    hus- 

creating  a  right  or  a  liability  where  none  band  to  wife,  executed  prior  to  the  adop- 

otherwise   existed   are   to   be   strictly   con-  tlon  of  the  statute  enabling  husbands  and 

strued:     McFerron  v.   TTmatilla  County,   27  wives  to  convev  real  property  from  one  to 

Or.  312.  40  Pac.  1013;  Dickson  v.  Back,  32  the  other:    Miller  v.   Miller,  17  Or.  428,  21 

Or.    224.    61    Pac.    727;    Schneider  v.    Sears.  Pac.  938. 

13  Or.  69,  8  Pac.  841;  Falconio  v.  Larson,  81  A    contract    must   be    so   construed    that 

Or.   143.   48  Pac.   703.  effect  will  be  given  to  every  part  of  it  if 

A    statute    relating    to    public    revenues  possible:    Weidert  v.  State  In;;.  Co.  supra, 

should  not  be  strlctlv  construed:    Godfrey  In  order  to  do  this  the  standpoint  of  the 

V.  Douglas  Count V.  28  Or.  446.  43  Pac.  171.  parties   may   be   taken    into   consideration: 

GENERAL     AND     PARTICULAR     EN-  Arment  v.  Yamhill  County.  28  Or.   474,   48 

ACTMBNTS. — It    is   the   general   rule   that  Pac.  663. 

when  in  a  statute  there  is  a  particular  en-  The  intention  of  a  testator  is  to  be  gath- 

fictment,  and  also  a  general  one  which  will  ered  from  all  parts  of  the  will:    Morse  v. 

Include  the  particular,    the  particular  will  Macrum,  22  Or.   233,  29  Pac.  615. 

prevail  over  the  general  provision,   so  far  When  the  intention  of  the  parties  to  a 

as  they  are  incompatible.    This  rule  is  only  deed  is  not  discoverable  from  an  inspection 

an   aid   to  discover   the   legislative   intent,  of    the    instrument,    and    proof    of    actual 

and  must  not  be  permitted  to  limit  or  ex-  knowledge  of  the  contracting  parties  as  to 

tend   the  operation  of  that   intent;   and   it  the  physical   condition   of  the  premises  at 

does  not  apply  excent  In  case*?  where  there^  the  time  of  sale  is  unobtainable,   the  pre- 

Is  a  repugnancy  or  incompatibility  between  sumption  that  the  grantor  Intended  to  con- 
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vey  and  the  errantee  to  take  the  premises  the    performance    of    it    by    the    parties: 

as  they  openly  and  visibly  appeared  at  the  Powell  v.  Dayton,  S.  &  G.  R.  R.  Co.  14  Or. 

time  of  sale  is  of  controlllni:  weis^ht:  North  356,  12  Pac.  83. 

Powder  M.   Co.   v.   Coughanour,  34  Or.   17,  GENERAL  CLAUSE  FOLLOWED  BY  A 

54  Pac.  223.  PARTICULAR. — The  special  words  are  to 

TWO    OR    MORE    INSTRUMENTS    ex-  control,  but  this  rule  is  not  to  be  followed 

ecuted  together  are  to  be  construed  as  one  when  it  does  violation  to  the  manifest  in- 

instrument,  and  effect  given  to  all  the  pro-  tention   of    the   parties:     Sabin    v.    Leben- 

visions  of  each  as  far  as  possible:    Ladd  v.  baum,  26  Or.  424,  38  Pac.   434. 

Johnson.  32  Or.  195,  49  Pac.  756.  INDEFINITE  HIRING.— Where   no  time 

THE  CONSTRUCTION  which  makes  an  is  expressed  for  a  contract  of  hiring,  the 

agreement  legal  is  to  be  preferred  to  one  courts  will  hold  it  to  be  one  which  may  be 

which  will  make  it  void:    Arment  v.  Yam-  terminated    at    any    time:     Christensen  v. 

hill  County,  28  Or.  474.  43  Pac.  653.  Pacific  Coast  Borax  Co.  26  Or.  302,  38  Pac 

CONTEMPORANEOUS      CONSTRUC-  127. 

TION.— When  the  language  of  the  contract  A     POWER    OP    ATTORNEY     will    be 

will  admit  it,  justice  and  convenience  will  strictly  construed:    Security  Sav.  Bank  v. 

incline  to  the  construction  put  upon  it  by  Smith,  38  Or.  74,  62  Pac.  794. 

§  708.    Construction  of  Instrument. 

For  the  proper  construction  of  an  instrument,  the  circumstances  under 
which  it  was  made,  including  the  situation  of  the  subject  of  the  instru- 
ment, and  of  the  parties  to  it,  may  also  be  shown,  so  that  the  judge  be 
placed  in  the  position  of  those  whose  language  he  is  to  interpret.  [L.  1862; 
D.  Cd.  §  686 ;  H.  C.  §  696.] 

See  preceding-  section.  In  construing  a  deed  to  a  city  for  cem" 

CONSTRUCTION  OP  INSTRUMENTS  is  etery    purposes,    where   there    is   a   recital 

for  the   court:     Johnson   v.   Shively,   9   Or.  that   the   deed   was   executed  pursuant  to 

333;   Christenson  v.   Nelson,   38  Or.   473,   63  agreement  upon  "express  terms,  conditions, 

Pac.  648;  but  an  error  in  leaving  the  mat-  and   reservations.'*   but   no   right  of  entzy 

ter  of  the  construction  of  a  contract  to  the  was  reserved,  nor  was  it  provided  that  said 

jury  is  harmless  where  the  Jury  correctly  estate    should    cease    on    nonperformance: 

construed  it:    Christenson  v.  Nelson,  supra,  the  circumstances  of  such  a  deed  making 

The  court  in  construing  a  contract  may  it  clear  that  no  limited  estate  was  intended, 

take  into  consideration  the  situation  of  the  it  was  held  that  the  deed  conveyed  a  fee: 

parties,  the  object  they  have  in  view,  and  Portland  v.  Terwilllger,  16  Or.  473,  19  Pac. 

all    the    surrounding    circumstances,    but,  90. 

stUl,  the  language  of  the  instrument  must  In  case  of  the  construction  of  a  will,  the 

determine  to  what  the  parties  have  bound  circumstances  under  which  it  was  executed 

themselves:     Christensen    v.    Pacific   Coast  may  be  taken  into  consideration:   Jasper  v. 

Borax  Co.  26  Or.  305.  38  Pac.  127;  Willis  v.  Jasper.  17  Or.  594,  22  Pac.  152;  Moreland  v. 

Leverich.   20  Or.   170.   25   Pac.   398;  Swegle  Brady.  8  Or.  303,  34  Am.  Rep.  581. 

V.  Belle.  20  Or.  323.  25  Pac.  633.  Parol    evidence    is    admissible    to   prove 

Where    various    letters   have   passed   be-  that  an   instrument   in  writlnfir  purporting 

tween  parties  concerning  the  sale  of  land,  to   be   an   agreement   in   writing  was  not, 

which  leave  the  intention  of  the  parties  in  nor  was  understood  by  the  parties  to  be, 

doubt,    evidence    of    the    previous    under-  anything  more  than  a  mere  matter  of  form* 

standing  of  the  parties  in  relation  to  the  Branson  v.   Oregonian  Ry.  Co.  11  Or.  168, 

subject-matter    is    competent    to     explain  2  Pac.  86. 

their  meaning.    Such  letters  should  be  con-  Two  written  agreements  between  parties 

strued  in  the  light  of  all  the  surrounding:  about    the   same    subject-matter,   made  at 

circumstances:     Fisk    v.    Henarie,    13    Or.  the  same  time  or  in  close  succession,  are 

171.  9  Pac.  322.  not  presumed  to  be  contradictory,  but  the 

Parol  evidence  is  admifisible  to  prove  the  Intention   to  change  the   terms   of  one  by 

circumstances  under  which  a  deed  to  real  the  execution   of  the   other  must  afflrma- 

property  was  made:    Hicklin  v.  McClear,  18  tlvelv   appear:     Hoehler  v.    McGlinchy,  20 

Or.  137,  22  Pac.   1057.  Or.  360.  26  Pac.  1067. 

§  709.    Terms  of  Writing  Taken  in  General  Acceptation. 

The  terms  of  a  writing  are  presumed  to  have  been  used  in  their  primary 
and  general  acceptation,  but  evidence  is  nevertheless  admissible  that  they 
have  a  technical,  local,  or  otherwise  peculiar  signification,  and  were  so 
used  and  understood  in  the  particular  instance,  in  which  case  the  agree- 
ment shall  be  construed  accordingly.  [L.  1862 ;  D.  Cd.  §  687 ;  H.  C.  §  697.] 

The  lansruage  used  In  a  contract  must  dleton  v.  Saunders,  19  Or.  22,  24  Pac.  &06. 
generally  be  held  to  be  used  in  its  ordinary  Where  technical  words  are  used  having 
and  usual  sense,  but  when  such  rule  would  relation  to  special  custom,  parol  evidence 
give  the  language  no  force  or  effect  what-  may  be  introduced  to  explain  their  mean- 
ever,  or  would  lead  to  an  absurdity,  the  ing:  McCulsky  v.  Klosterman,  20  Or.  11*» 
court  may  examine  the  context,   and  view  25  Pac.  366. 

the   whole   subject-matter   in    the   light    in  If  certain   words   in  a  contract  have  oy 

which   the   parties   evidentiv   viewed   it.    in  usage  and  custom  a  local  or  peculiar  slg- 

order    to   ascertain    their    Intention:     Pen-  niflcance,  and  were  so  used  and  understood 
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by  the   parties  to  the  contract,   such  fact  this  will  not  be  construed  to  mean  a  tech- 

may  be  shown  by  the  evidence  of  persons  nlcal    legal    owner,    but    will    include    an 

havin^r  such  knowledge  of  the  practice  and  equitable  owner  as  well:    Baker  v.   State 

course    of  business   in  that  particular  line  Ins.  Co.  31  Or.  47,  48  Pac.  699,  65  Am.  St. 

as  to  make  them  competent  witnesses,  for  Rep.  807. 

the   purpose  of  ascertaining  the  sense   in  Where  ordinary  words  are  used  evidently 

which  the  words  were  used  in  the  contract,  in  their  usual  meaning,  parol  evidence   is 

and  to  assist  the  court  in  its  construction:  not  admissible  to  explain  them;  thus,  the 

Johnson  v.  Hamilton,   24  Or.  826,   83  Pac.  words  "legitimate  railroad  purposes"   in  a 

671.  deed  will  not  admit  of  parol  evidence  to 

In   the   warranty  accompanying  the  ap-  explain:    Abraham  v.  Oregon  &  Cal.  R.  Co. 

gUcatlon  for  Insurance  the  language  is  to  87  Or.  499,  60  Pac.  899,  12  Am.  &  Eng.  R.  R. 

e  construed  in  its  ordinary  meaning,  and  Cas.  (N.  S.)  260,  82  Am.  St.  Rep.  779. 
where  an  applicant  uses  the  word  "owner,** 

S  710.     Written  Wards  Control  Those  Printed. 

When  an  instrument  consists  partly  of  written  words  and  partly  of  a 
printed  form,  and  the  two  are  inconsistent,  the  former  controls  the  latter. 
[L.  1862;  D.  Cd.  §688;  H.  C..§698.] 

S  711.    Experts  to  Decipher  Characters,  Etc. 

When  the  characters  in  which  an  instrument  is  written  are  difficult 
to  be  deciphered,  or  the  language  of  the  instrument  is  not  understood  by 
the  court,  the  evidence  of  persons  skilled  in  deciphering  the  characters, 
or  who  understand  the  language,  is  admissible  to  declare  the  characters 
or  the  meaning  of  the  language.     [L.  1862 ;  D.  Cd.  §  689 ;  H.  C.  §  699.] 

See  note  to  9  718,  post.  languagre,   nor  is   it  necessary  that  before 
It  is  not  error  to  permit  a  person  caUed  doinsr  so  he  should  be  sworn  as  an  inter- 
as  a  witness  to  translate  a  document  of-  preter:     Krewson  v.    Purdom,   18   Or.    672, 
fered    in    evidence   which   is   in  a  foreign  11  Pac.  281. 

S  71JL    Which  of  Two  Equally  Proper  Constructions  to  be  Adopted. 

When  the  terms  of  an  agreement  have  been  intended  in  a  different 
sense  by  the  different  parties  to  it,  that  sense  is  to  prevail,  against  either 
party,  in  which  he  supposed  the  other  understood  it;  and  when  different 
constructions  of  a  provision  are  otherwise  equally  proper,  that  is  to  be 
taken  which  is  most  favorable  to  the  party  in  whose  favor  the  provision 
was  made.     [L.  1862 ;  D.  Cd.  §  690 ;  H.  C.  §  700.] 

This  section  is  applied  in  the  case  of  Pendleton  v.  Saunders,  19  Or.  23,  24  Pac.  606, 
in  the  interpretation  of  a  contract  where  lansua^re  was  used  in  a  different  sense  by 
the  parties  to  the  agreement. 

1 718.    Written  Notice,  how  Construed. 

A  written  notice  is  to  be  construed  according  to  the  ordinary  accep- 
tation of  its  terms.  Thus,  a  notice  to  the  drawers  or  indorsers  of  a  bill 
of  exchange  or  promissory  note  that  it  has  Been  protested  for  want  of 
acceptance  or  payment  shall  be  held  to  import  that  the  same  has  been  duly 
presented  for  acceptance  or  payment,  and  the  same  refused,  and  that  the 
holder  looks  for  payment  to  the  person  to  whom  the  notice  is  given. 
[L.  1862 ;  D.  Cd.  §  691 ;  H.  C.  §  701.] 

S  714.    Statute  Construed  in  Favor  of  Natural  Right. 

Where  a  statute  is  equally  susceptible  of  two  interpretations,  one  in 
favor  of  natural  right,  and  the  other  against  it,  the  former  is  to  prevail. 
[L.  1862;  D.  Cd.  §  692;  H.  C.  §  702.] 
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[Title  IX. 


S  716.    Material  Allegation  Only  Need  be  Proved. 

None  but  a  material  allegation  need  be  proved.  [L.  1862;  D.  Cd. 
§693;  H.  C.  §703.] 

Ordinarily,    Immaterial   and    nonessential  respond  with  the  allegations  of  his  pleading: 

allegations   need   not   be   proven,   but   this  Thompson  v.  Rathbun,  18  Or.  203,  22  Pac. 

does  not  relieve  a  party  from  making  suffl-  837. 
cient  allegations,  and  his  proof  must  cor- 

5  716.    Evidence  Confined  to  Material  Allegations. 

Evidence  shall  correspond  with  the  substance  of  the  material  allega- 
tions, and  be  relevant  to  the  questions  in  dispute.  Collateral  questions  shall 
therefore  be  avoided.  It  is,  however,  within  the  discretion  of  the  court 
to  permit  inquiry  into  a  collateral  fact,  when  such  fact  is  directly  con- 
nected with  the  question  in  dispute,  and  is  essential  to  its  proper  deter- 
mination, or  when  it  aflfects  the  credibility  of  a  witness.  [L.  1862 ;  D.  Cd. 
§694;  H.  C.  §704.] 

This  section  excludes  all  evidence  of  col-  In  a  replevin  action,  where  a  person  de- 
lateral  facts,  or  those  which  are  incapable  nles  that  a  certain  person  ever  owned  the 
of  affording  any  reasonable  presumption  or  articles,  he  can  not  then  offer  proof  of 
inference  as  to  the  principal  fact  or  matter  title  in  himself  through  that  person:  Sl- 
in  dispute:  State  v.  Olds,  18  Or.  440,  22  monds  v.  Wrlghtman,  36  Or.  126.  68  Pac 
Pac.  940.  1100;  and  when  the  complaint  in  sugh  an 

The  admission  of   immaterial   testimony  action   alleged   that  the   plaintiff  was  the 

is  sufficient  ground  for  reversal  on  appeal,  owner  of  the  property  on  and  after  a  cer- 

even  when  it  is  not  specified  that  it  was  tain  date,  and  the  answer  denied  that  he 

prejudicial:    Aldrich   v.   Columbia  Ry.   Co.  had  been  the  owner  since  such  date,  the 

89  Or.  263,  64  Pac.  460.  defendant  can  not  offer  in  evidence  a  bill 

Evidence    of   a    conspiracy    or   a    willful  of  sale  of  a  part  of  the  property  prior  to 

burning  of  insured  property  by  the  plain-  such  a  date,  as  the  denial  of  his  answer 

tiffs,  or  any  one  by  their  consent,  is  inad-  admitted  that  the  plaintiff  was  the  owner 

missible  unless  such  matter  has  been  spe-  on  that  date:    DlUery  v.   Berwick,  36  Or. 

daily   pleaded:     Heldenrich   v.    Aetna   Ins.  268.  69  Pac.  183. 

Co.  26  Or.   78,  37  Pac.  64.  But  evidence  may  often  be  introduced  not 

An  estoppel  by  deed  or  record  must  be  tending  directly  to  an  issue  In  the  case  for 

pleaded  to  be  available  either  a^  a  cause  of  some  other  purpose.     Collateral  facts  that 

action  or  as  a  defense:    Bays  v.   Trulson,  may  tend  to  enable  a  witness  to  remember 

26  Or.  112,  36  Pac.  26;  Rugh  v.  Ottenheimer,  the  principal  fact  concerning  which  he  is 

6  Or.   231,   26  Am.   Rep.   613;   Remillard  v.  testifying,  or  to  strengthen  or  weaken  his 
Prescott.  8  Or.  37.  conviction   in  regard   thereto,   may  be  ad- 

The   illegality    or   secrecy   of   a   contract  mltted  to  aid  the  Jury  In  determining  the 

must  be  specially  pleaded  to  be  available  correctness  of  the  witness'  story:    Matlock 

as  a  defense;  evidence  of  such  matters  can  v.  Wheeler.  29  Or.  70.  43  Pac.  867. 

not    be    offered    under    the    general    Issue:  The   court   may   admit    testimony  for  a 

Jame.<<on  v.    Coldwell.   23   Or.    146.    31   Pac.  special   purpose   and   limit   Its   application. 

279;  Buchtel  v.  Bvans,  21  Or.  816,  28  Pac.  as.   for  instance,   matter  for  the   Impeach- 

67.  ment   of  a   witness:     First   Nat.    Bank  v. 

A  person  can  not  allege  negligence  in  one  Home  Ins.  Co.  33  Or.  234.  62  Pac.  1066. 

respect  and  offer  evidence  of  negligence  in  Though  It  Is  a  general  rule  in  criminal 

another.     The   allegations   of   the   pleading  law  that  evidence  of  a  crime  other  than  the 

must    be    sufficient    to    admit    evidence    of  one  laid  In  the  indictment  can  not  be  given 

negligence  in  the  particular  desired  to  be  In  evidence  against  the  prisoner,  yet  evi- 

establlshed:     Troy   Laundry   Co.    v.    Henry  dence   is  admissible  tending  to  show  that 

23  Or.  237,  31  Pac.  484;  Knahtla  v.  Oregon  property    found    In    defendant's    possession 

S.  L.  Ry.  Co.  21  Or.  142.  27  Pac.  91;  Lieu-  at  the  time  of  his  arrest  other  than  that 

alien  v.  Mosgrove.  33  Or.  286,  64  Pac.  200;  described    in    the    Indictment    was    stolen 

Woodward   v.    Oregon  Ry.    &  Nav.   Co.   18  property,  where  such  evidence  Is  so  Inter- 

Or.  289.  22  Pac.  1076.  mingled  and   connected   with    the  evidence 

Where  the  complaint  alleges  that  a  tres-  tending  to  show  the  defendant  committed 

pass   was   committed   upon   certain   prem-  the  crime  charged  as  to  form  one  entire 

ises,  the  proof  must  be  confined  to  trespass  transaction.     The  purpose  of  such  evidence 

upon   the  premises  alleged,  and  proof  can  should,  however,  be  explained  to  the  Jury: 

not  be  offered  of  trespass  upon  other  prem-  State  v.  Baker,  23  Or.  441,  32  Pac.  161. 
ises:    Jennings  v.  Meldrum.   16  Or.   629,  16 
Pac.  646. 

§  717.    Affirmative  Allegations  Only  to  be  Proved. 

Each  party  shall  prove  his  own  affirmative  allegations.  Evidence 
need  not  be  given  in  support  of  a  negative  allegation,  except  when  such 
negative  allegation  is  an  essential  part  of  the  statement  of  the  right  or 
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title  on  which  the  cause  of  action  or  defense  is  founded,  nor  even  in  such 
case  when  the  allegation  is  the  denial  of  the  existence  of  a  document  the 
custody  of  which  belongs  to  the  adverse  party.  [L.  1862;  D.  Cd.  §695; 
H.  C.  §  705.] 

§  718.    Evidence  of  Facts  Which  May  be  Given  on  Trial. 

In  conformity  with  the  preceding  provisions,  evidence  may  be  given 
on  the  trial,  of  the  following  facts : — 

1.  The  precise  fact  in  dispute; 

2.  The  declaration,  act,  or  omission  of  a  party  as  evidence  against 
such  party; 

3.  A  declaration  or  act  of  another,  in  tl^e  presence  and  within  the 
observation  of  a  party,  and  his  conduct  in  relation  thereto; 

4.  The  declaration  or  act,  verbal  or  written,  of  a  deceased  person, 
in  respect  to  the  relationship,  birth,  marriage,  or  death  of  any  person  re- 
lated by  blood  or  marriage  to  such  deceased  person;  the  declaration  or 
act  of  a  deceased  person,  made  or  done  against  his  interest  in  respect  to 
his  real  property;  and  also  in  criminal  actions,  the  declaration  or  act  of 
a  dying  person,  made  or  done  under  a  sense  of  impending  death,  respect- 
ing the  cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agency,  the  declaration  or  act 
of  a  partner  or  agent  of  the  party,  within  the  scope  of  the  partnership  or 
agency,  and  during  its  existence;  the  same  rule  applies  to  the  declaration 
or  act  of  a  joint  owner,  joint  debtor,  or  other  person  jointly  interested 
with  the  party; 

6.  After  proof  of  a  conspiracy,  the  declaration  or  act  of  a  conspirator 
against  his  co-conspirator,  and  relating  to  the  conspiracy; 

7.  The  declaration,  act,  or  omission  forming  part  of  the  transac- 
tion, as  explained  in  section  698; 

8.  The  testimony  of  a  witness,  deceased  or  out  of  the  state,  or  unable 
to  testify,  given  in  a  former  action,  suit,  or  proceeding,  or  trial  thereof, 
between  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  handwriting 
of  a  person,  when  he  has  knowledge  of  the  person  or  handwriting;  his 
opinion  on  a  question  of  science,  art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  validity 
of  which  is  in  dispute,  respecting  the  mental  sanity  of  the  signer,  and  the 
opinion  of  an  intimate  acquaintance  respecting  the  mental  sanity  of  a 
person,  the  reason  for  the  opinion  being  given; 

11.  Common  reputation,  existing  previous  to  the  controversy,  respect- 
ing facts  of  a  public  or  general  interest,  more  than  thirty  years  old,  and 
in  cases  of  pedigree  and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract,  or  instru- 
ment, where  such  true  character  is  not  otherwise  plain;  but  usage  is  never 
admissible  except  as  a  means  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places  as  evidence  of  com- 
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mon  reputation^  and  entries  in  family  bibles  or  other  family  books  or 

charts,  engravings  on  rings,  family  portraits,  and  the  like,  as  evidence 
of  pedigree; 

14.  The  contents  of  a  writing  vrhen  oral  evidence  thereof  is  admis- 
sible ; 

15.  Any  other  facts  from  v^hich  the  facts  in  issue  are  presumed  or 
are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness,  as  ex- 
plained in  section  696.     [L.  1862 ;  D.  Cd.  §  696 ;  H.  C.  §  706.] 

PRECISE    QUESTION    IN    DISPUTE.--  The  purchaser  of  a  stock  of  goods  Is  not 

In  an   action   upon  a  contract   where   the  bound    by    subsequent    admissions    of   the 

IMirtles  SLgreed  to  convey  land  "in  fee  slm-  seller    to    third    persons    unless    he    heard 

pie  clear  of  all  Incumbrances  whatsoever/'  them   and   had   an   opportunity    to   correct 

an  abstract  of  title  Is  competent  evidence  any  statements  Inconsistent  with  the  facts 

to  show  that  such  a  title  as  was  required  as  they  existed:   Josephi  v.  Furnish,  27  Or. 

by  the  contract  was  not  offered  to  be  con-  260.  41   Pac.   424. 

veyed.     The  question  in  dispute  would  not  So  a  conversation  between  a  porter  at  an 

be  the  title  to  the  property,  of  which  the  hotel    and   one    K.    In    relation    to    certain 

oriflTinal  records   were  the  only   competent  groods  then  being:  delivered  at  the  hotel  for 

proof,   but  whether  or  not  such  an  estate  P..  who  was  not  present,  is  not  competent 

was  offered  to  be  granted  as  the  contract  evidence  in  an  action  agiainst  P.   for  the 

called  for:    Kane  v.  Rippey.  22  Or.  296.  29  price  of  the  groods:    Du  Bois  v.  Perkins.  21 

Pac.   1006.  Or.   189,  27  Pac.  1034. 

DECLARATIONS,     ACTS     OR    ADMIS-  DYING  DECLARATIONS.— A  dying  dec- 

SIONS   which   are   part   of  a   transaction:  laration  is  not  precluded  by  the  statutory 

See  8  698.   and  note.  provision   that   the   accused   in   a  criminal 

Admissions  as  to  which  evidence  may  be  case  shall  have  the  rig:ht  to  meet  the  wit- 
given  must  be  relevant:  See  8  716,  ante,  nesses  face  to  face:  State  v.  Sauiulers,  14 
and  note.  Or.   300,   12   Pac.   441. 

Admissions  by  persons  between  whom  The  admissibility  of  a  dying:  declaration 
and  the  party  exist  particular  relations:  is  always  a  preliminary  question  ad- 
See  S  696,  ante,  and  note.  dressed  to  the  court,  and  this  preliminary 

DECLARATIONS  AGAINST  INTEREST,  inquiry    may    be    conducted    either    in   the 

— ^Where    a   prisoner   voluntarily   appeared  presence  and  hearing:  of  the  Jury  or  other- 

and   made  statements  to   the  grand  Jury,  wise,  as   tne  discretion  of  the  trial  Judge 

the  clerk  of  such  grand  Jury  is  competent  may  dictate:    State  v.  Shaffer,  23  Or.  657, 

to  testify  as  to  such  statements  in  so  far  82  Pac.  646;  State  v.  Foot  You,  24  Or.  66, 

as  they  were  against  his   interest:    State  82  Pac.  1031. 

v.   Robinson,   32   Or.   61.   48   Pac.   867.     So,  The  credibility  of  a  dying  declaration  is 

testimony  given  by  the  accused  at  a  former  always  a  question  for  the  Jury.    The  credit 

trial  may  be  offered  in  so  far  as  they  were  of    the    deceased    may    be    impeached   by 

admissions  against  his  interest:    State  v.  showing  that  he  made  contradictory  state- 

Childers,  32  Or.   126,  49  Pac.  801.  ments  as   to  the  homicide  and   its  cause: 

Answers    filed    by    a    defendant    making  State  v.   Shaffer,   23  Or.  669,   32  Pac.  646; 

admissions  against  his  interests  are  admls-  State  v.  Foot  You,  24  Or.  66.  32  Pac  lOSl. 

sible  against  him  in  a  subsequent  suit  be-  The  fact  that  declarations  made  by  the 

tween  the  same  i>arties:    Feldman  v.  Mc-  victim  of  a  murder  under  the  sense  of  im- 

Guire,  34  Or.  314,  66  Pac.  872.  pending  death  were  the  result  of  questions 

Letters  from  one  person  to  another  and  propounded  by  an  attorney,  the  absence  of 
replies  thereto  stand  upon  the  same  foot-  cross -exaipinat ion,  the  use  of  an  inter- 
Ing  as  conversations  between  the  i>arties.  preter,  the  presence  of  friends  and  prose- 
In  such  case  it  should  satisfactorily  appear  cuting  officers  only,  and  that  the  accused 
that  the  letters  were  written  in  good  faith:  was  unrepresented  by  counsel,  are  matters 
Lee  V.  Cooley,  13  Or.  433.  11  Pac.  70.  affecting  merely  the  weight  and  credit  and 

Evidence  tending  to  prove  a  motive  for  not    the    competency    of    such    evidence: 

falsehood   in   making  declarations    in   dis-  State  v.  Foot  You,  24  Or.  66.  82  Pac.  1031. 

paragement  of  title,   is  admissible  to  Im-  The  test  to  be  applied  to  dying  declara- 

peach    the   credit   otherwise   due   them   as  tions    to   determine    their   admissibility  is 

being    against     the    declarant's     interest:  whether    deceased,    if    living,    would   have 

Long  v.  Lander.  10  Or.  176.  been  permitted  to  testify  to  the  things  con- 

A  printed  notice  signed  by  the  superin-  tained  in  the  declarations:    State  v.  Foot 

tendent  of  an  express  company  offering  a  You.    24    Or.    76.    33    Pac.    637;    State   v. 

reward   for   the   recovery   of   goods   stolen,  Saunders.  14  Or.  300,  12  Pac.  441. 

and  which  has  been  posted  in  a  conspic-  Statements  of  a  person  shot  that  he  got 

uous   place,    is   competent   evidence   as   an  a   glimpse   as   he   fell   of   the   person   who 

admission  of  liability  on   the  part  of  the  shot  him,  and  thought  that  he  would  know 

company:    Bennett  v.  Northern  Pac.  EiXp.  him  if  he  saw  him.  followed  by  a  statement 

Co.   12  Or.  69.  6  Pac.  160.  on  the  following  day.  when  the  defendant 

A    DECLARATION    OR    ACT    OF    AN-  was    presented    to    him    for    Identlflcation, 

OTHER     IN     THE     PRESENCE     OF     A  that  he   fully   recognized   him  as   the  one 

PARTY. — In  a  breach  of  promise  suit  it  Is  who  had  shot  him.  is  not  an  expression  of 

proper    to    show    how    the    parties    were  an  opinion,  and   is  admissible  as  a  dying 

treated  by  their  friends,  and  their  conduct  declaration:    State  v.  Foot  You,  24  Or.  75. 

toward  each  other:    Kelley  v.  Highfleld.  16  33  Pac.  637. 

Or.   277.    14   Pac.   744;    Osmun   v.   Winters.  A  statement  that  "he  shot  me  down  like 

26  Or.  272.  36  Pac.  260;  but  where  defendant  a  dog."  is  not  such  a  conclusion  as  to  be 

denies  having  made  the  offer  of  marriage,  excluded  under  the  rule  above  cited:  State 

evidence   that  plaintiff,   in   the  absence  of  v.  Saunders,  14  Or.  300,  12  Pac  441. 

defendant,    told   other   persons   of  the   en-  Dying  declarations  must  have  been  made 

gagement.  is  inadmissible:    Osmun  v.  Win-  under  a  sense  of  impending  death,  but  such 

ters,  26  Or.  269,  36  Pac.  260.  belief  may  be  Inferred  from  circumstances. 
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and   need  not  be  expressly  stated  by  the  rule  would  be  different  if  the  evidence  were 

deceased.     Statements  made   by  one   In  a  not  absolutely  incompetent:    State  v.  Ma- 

semicomatose  but  conscious  condition,  suf-  gone,  32  Or.  208,  51  Pac.  463. 

ferine:  from  a  mortal  gunshot  wound  from  Statements    made    by    a    co- conspirator 

which  ho  never  rallied,  who  had  declared  after   the    common   enterprise   has    ended, 

at    intervals   that   he   could   not   live,   and  and  not  in  the  presence  or  the  accused,  are 

had  previously  said  that  he  could  not  be-  not  competent  evidence  against  the  latter: 

cause   he  was  "hurt  too  bad,"  are  admis-  State  v.  Hinkle,  38  Or.  97,  54  Pac.  155. 

sible  in  evidence:    State  v.  Fletcher,  24  Or.  In  a  suit  to  restrain  a  trespass  on  land 

296,  33  Pac.  576;  State  v.  Poole,  20  Or.  153,  that  plaintiff  assertedldefendant  was  claim- 

25  Pac  375.  So,  the  statements  of  a  China-  ing   hi   defiance   of  his  duty  as   plaintiff's 

man  made  under  such  conditions  and  trans-  agent  and  employee,  where  it  appeared  that 

lated   into  English  by  a  sworn  interpreter  the  parties  had  conspired  to  acquire  title 

are  admissible:    State  v.  Foot  You,  24  Or.  to  said  land  in  violation  of  the  laws  of  the 

63,   32   Pac.   1031.  United  States,  by  having  defendant  claim 

It    is     not    required    that    the    deceased  the   land   as   a   homestead,    though   acting 

should  have  been  a  believer  in  the  Chris-  for  and  as  the  paid  agent  of  plaintiff,  the 

tian  religion  in  order  to  make  his  declara-  declarations  of  other  of  plaintiff's  agents, 

tlons  admissible:    State  v.   Ah  Lee,   8  Or.  after  the  defendant  had  commenced  occu- 

214.     In  Goodall  v.  State,  1  Or.  334,  80  Am.  pying  the   land,   and  before   the   title   had 

Dec    396,    however,    it    was    held    that    it  been  obtained,  concerning  the  terms  of  de- 

might  be  shown  that  the  deceased  was  a  fendant's    employment    and    the    circum- 

disbeliever  In  a  future  state  of  reward  and  stances  under  which  he  went  into  posses - 

punishment  for  the  purpose  of  discrediting  sion,  are  competent  evidence  against  their 

his  dying  declarations.  principal,  for  the  unlawful  enterprise  would 

The  fact  that  at  times  other  than  when  not  be  finished  until  the  defendant  should 

the  declarations  were  made  a  deceased  ex-  convey  the  legal  title  to  plaintiff:    Pacific 

pressed  a  hope  or  belief  of  his  recovery  is  Livestock    Co.    v.    Gentry,    38    Or.    286,    61 

not  an  impeachment,  for  he  may  still  have  Pac.  422. 

considered    death    impending   at   the    time  What    one    conspirator    may   have   been 

the     declarations    were    made:      State    v.  heard  to  say  to  another  at  any  time  after 

Shaffer,   23   Or.   665,   32  Pac.   546.  the  consummation  of  the  enterprise,  as  to 

DBCXiARATION   OF  DECEASED   PER-  the  share  which  others  had  in  the  transac- 

SON     CONCERNING    PEDIGREE,     ETC.:  tion,   can  not  be  admitted  as  evidence   to 

See  note  to  i  700,  ante.  affect  them,  for  such  confession  is  evidence 

PARTNERSHIP  OR  AGENCY:    See  note  only  against  the  person  himself  who  makes 

to   8  696,   ante.  the    confession:     Sheppard    v.    Yocum,    10 

The  rule  that  the  statements  of  an  agent  Or.   402. 

are  not  competent  to  show  his  own  agency  The  admission   of  evidence  of  acts  and 

applies  only  to  such  statements  when  made  declarations   of  an   alleged   co-conspirator, 

out    of    court,    and    does    not   restrict   the  without  a  sufflcient  preliminary  showing  of 

ricrht  of  a  person  to  testify  concerning  the  the   conspiracy,    is   not   prejudicial,    where 

nature  and   extent  of  his  agency  for  an-  such   evdence   was   insufflcient   to   connect 

other:     Wicktorwitz   v.    Farmers'   Ins.    Co.  such  alleged  co -conspirator  with  the  crime: 

81  Or.  676.  61  Pac.  75;  see.  also,  Connell  v.  State  v.  Moore.  32  Or.  76.  48  Pac.  468. 

McLoQghlln.  28  Or.  230,  42  Pac.  218.  RES  GESTAE:    See  ante,  fi  698.  and  note. 

The   admissions   of  an   agent  authorized  TESTIMONY    OF    WITNESSES    GIVEN 

to    settle   and  adjust   the  accounts   of  his  ON    FORMER    TRIAL. — ^Evidence    that    a 

principal,   made   in   the  attempted  adjust-  witness,  a  few  months  prior  to  the  trial, 

ment  of  an  account,  are  admissible  against  left  for  Alaska  with  the  intention  of  stay- 

the    principal:     North   Pac.    Lumb.    Co.    v.  ing  two  years,  and  that  plaintiff  had  re- 

Willamette  Mill  Co.  29  Or.  219,  44  Pac.  286.  celved  a  letter  from  him  dated  in  Alaska, 

The  declaration  of  a  ticket  inspector,  on  was  sufflcient  proof  of  his  nonresidence 
examining  a  ticket,  that  he  rejected  it  to  admit  the  introduction  of  his  testimony 
on  the  ground  that  it  was  not  presented  given  on  a  former  trial:  Wheeler  v.  Mo- 
by the  original  purchaser,  Is  admissible  Ferren.  38  Or.  107.  62  Pac.  1015. 
against  the  company  as  evidence  that,  not  EXPERT  TESTIMONY:  See  note  to 
being  objected  to  otherwise,  it  was  genu-  S  694.  ante,  on  opinion  and  expert  testi- 
Ine:    Nichols  v.   Southern  Pac.   Co.  23  Or.  mony. 

130,   31   Pac.   296,  37  Am.  St.   Rep.   664,   18  An    expert    is    one    instructed    by    expe- 

L.  R.  A.  56.  rience,    and    to    become    such    requires    a 

Time  checks  given  by  a  contractor  to  a  course  of  previous  habit,  practice,  or  study, 
laborer  are  declarations  of  the  agent  of  the  so  as  to  be  familiar  with  the  subject:  Pen- 
company  building  the  structure,  in  the  line  dieton  v.  Saunders.  19  Or.  25.  24  Pac.  506. 
of  his  employment,  and  are  to  be  con-  The  foundation  for  such  testimony  must 
sldered  and  weighed  for  whatever  they  are  always  be  laid  by  showing  that  the  witness 
worth:  Forbes  v.  Willamette  Falls  Elec.  has  the  requisite  experience  or  skill,  other- 
Co.  19  Or.  61,  23  Pac.  670,  20  Am.  St.  Rep.  wise  the  testimony  is  inadmissible:  Town- 
793.  ley  v.  Oregon  R.  Co.  33  Or.  328,  54  Pac.  150: 

The  fact  that  a  firm  took  possession  of  Orgeon  Pottery  Co.  v.  Kern,  30  Or.  328,  47 

property  that  one  of  the  partnership  had  Pac.  917. 

purchased  tends  to  show  his  authority  to  The    qualifications    necessary    to    render 

bind  the  firm.  or.  at  least,  their  ratification  A   witness    competent    as    an   expert    is    a 

of  his  act:    Duzan  v.  Meserve,  24  Or.  523,  question  of  fact,  which  the  court  must  de- 

34  Pac.  548.  termine    from    a    preliminary    examination 

ACTS  AND  DECLARATIONS  OF  CON-  concerning   his   knowledge,    experience,    or 

PPTRATORS. — ^The  sufficiency  of  the  pre-  skill  respecting  the   subject-matter  in  re- 

liminary    proof    of    conspiracy    is    largely  lation  to  which  his  opinon  is  desired,  and 

discretionary  with  the  trial  court,  and  its  if  it  reasonably  appear  therefrom  that  he 

action   in   admitting  evidence  will   not  be  is  so  qualified  to  form  an  intelligent  opin- 

disturbed  on  appeal  where  there  was  evl-  ion,   he   Is   competent,   but   the   range  and 

dence   prima   facie    tending   to    prove    the  extent  of  such  examination  is  not  subject 

existence  of  a  conspiracy,   or  from  which  to  review  upon  appeal,  except  in  case  of  an 

it  might  reasonably  be  inferred:    State  v.  abuse  of  discretion:    Farmers'   Nat.   Bank 

Moore.  82  Or.  65.  48  Pac.  468.  v.  Woodell,  38  Or.  300.  61  Pac.  837;  Oregon 

Statements   made   by   conspirators   after  Pottery  Co.  v.  Kern,  supra. 

the  proposed  crime  has  been  accomplished  The  mere  proof  that  the  witness  was  a 

are  not  admissible  against  a  co-conspirator  licensed  practicing  physician,  without  evi- 

for  any  purpose,   and  a  general   objection  dence    of   actual    experience    or   deliberate 

for  incompetency  is  sufflcient,  though  the  study  of  the  subject,  is  insufflcient  to  qual- 


„  SG  Pac.  S9G.         exercised   will   not  be   reviewed   t ,.   ... 

.-nlnatlon  showed  case  of  abuse:    State  v.  Hanson,  2E  Or,  3SG, 

i  had  cultivated  sugar  beets  3E  Pac.   9TS;   State  v.   Murray,  11  Or.   42), 

In  I8S8.  and  observed  Ihelr  growth  In  1899,  E  Pnc.  EG. 
a  ruling  that  he  was   competent  to  state 

when    they    should    be    thinned    and    how    . ^ 

many    tons    could    be    raised    per   acre    will  his  opinion  as  to  his  sanity:    Stats  v 

not   be  disturbed:     Farmers'   Nat.    Bank  v.  mn.  26  Or.  391,  IE  Pac.  97G:  State  v.  ries- 

Woodell,  38  Or.  300,  Gl  Pac.  837.  ter,    32   Or.   262,    ED   Pac.    E61. 

If    the    examination    as    to    the    witness'  The  witness  need  not  teattfy  In   express 

competency  Is  not  made  before  the  admla-  words  aa  to  Che  extent  of  his  acquaintance, 

slon    of    the    opinion    evidence,    It    Is    cured  but   he   Is  competent   to  testify   if  the   evl- 

by   a    subsequent    examination    as    to    his  dence   otherwise   shows   such   Intimacy   as 

quail  float!  ons:       Farmers'      Nat,      Bank     v,  will   satlsty    the    court:     Farley    v.    Parker. 

Wooden,   SS  Or.   29B,   61   Pao.  837.  E  Or,   112.  25  Am,  Rep.  G04. 

Upon  a  subject-matter  about  which  per-  This  acctlon  does  not  admit  testimony  as 

Bona    of    common    Intelligence,    having    no  to  conversations   had  with   the   defendant. 

peculiar  training  or  special  study,  are  ca-  but  simply   allows   the   opinion   of  an   ac- 

pable    of    forming    accurate    opinions    and  qualntance    deduced     from    many    clrcum- 

deduclng   correct    conclusions,    opinion   evi-  stances,    such   as   looks,   actions,    conversa- 

dence  Is  Inadmissible:    Farmers'  Nat.  Bank  tlona.  etc.,  at  the  person:    State  v.  Murray, 

V.    Woodell.    38    Or.    299,    61    Pac.    83T,    and  11   Or.   422,   G  Pac.  GE. 

cases  there  cited.  In    the    United    States    courts,    upon    the 

Opinions    of    experts    as    evidence    upon  trial  of  an  Issue  Involving  the  sanity  of  a 

questions    of    medical    science    and    treat-  person,    the    opinion    of    a    nonprofessional 

ment,    although    baaed    upon    h>-poChetlcal  witness,   baaed  upon  his  own  observnl  Ions. 

statements  of  tact,  are  entitled  to  the  same  la    competent   evidence,    and    is   entitled    to 

consideration    as    other    direct    oral    teati-  weight    according    to    the     Intelligence    of 

mony,    when    such    statements    are    found  the  witness,  hla  means  of  Information,  and 

to  be  real;   then  the  facts  cesjie  to  be  hy-  the  character  of  the   derangement:     Park- 

Klhetlcal,  and,  for  the  purpose  of  the  case,  hurst  v.   Hoaford.   21   Fed.    82T. 

oome    fixed    and    certain:       Langford    v.  COMMON  REPUTATION.— Hearsay  evl- 

Jones.  18  Or.   329,  22  Pac.  10S4.  deuce  Is  tor  the  moat  part  allowed  In  mat- 

A    physician    thoroughly    qualified    aa   an  ters  of  general  or  public  Interest:    Ooddard 

expert    witness    can    not    be    permitted    to  v.  Parker,  10  Or.  103.     Under  this  rule  evl- 

glve  an  opinion  on  (acts  known  to  him  but  dence  of  common  reputation   Is  admissible 

not  communoated  to  the  Jury,  ho  being  flrat  to  establish   a  private   boundary:     Goddard 

required  to  detail  the  symptoms  before  ex-  v.  Parker.  10  Or.  103. 

pressing  his  opinion;     State  v.   Slroonls,  S9  Evidence  of  title   by   common   reputation 

Or.    111.   SG  Pac,   G9E.  Is   not  admissible    in  an   action    to   recover    . 

The  question  aa  to  whether  the  lowering  real    property,    where    the    plaintllTs    tltl* 

Of    heavy    tiles    from    a    flat    car    to    the  dates  back  eight  years  only:    McBwan  v, 

ground  by  rolling  them  down  skids  With  a  Portland.  1  Or,  300. 

rope  placed  around  them  and  snubbed  to  a  Common     reputation      is     admissible     on 

post   or   slake,   was  a  aafe  method   of   un-  questions    of    ownership:       See    1 788.    and 

loading   the    tiles.    Is    not   s   proper  subject  subd.    12.    post:   Wilson   v.    Maddock,    E   Or. 

for  expert  testimony,  the  work  not  requlr-  480:  Bartel  v,  I,ope,  6  Or.  321. 

Ing  any  special  skill  or  knowledge:    Nutt  v.  U8 AGE, —Before    evidence    Of    usage    or 

Southern   Pac.   Co.   ZG  Or.   291,   3G  Pac.  SE3.  custom   In   regard   to  a  written   Instrument 

When  the  matter  under  consideration  be-  or  contract  Is  admissible  It  must  be  shown 

fore  a  Jury  Is  of  a  character  about  which  that  the  words  used  had  a  peculiar  slgnlfl- 

any   one   of  ordinary   Intelligence,   without  canes,  and  that  the  witness  weu  qualified 

any  peculiar  habit  or  course  of  study,  may  to    testify   upon   the   subject:     Johnson   v. 

form    a    correct    opinion,    expert    testimony  Hemllton,    24   Or.    32G,    33    Pac,    G71. 

aa    to    such    matter    Is    Inadmissible:    but  Bxtrlnsic  evidence  of  custom  and  usage 

when  it  appears  that  the  Jury  must  have  Is    admissible    to    ascertain    the    Intention 

reached  the  same  conclusion  otherwise,  the  and  meaning  of  a  contract  when  the  same 

admission  of  such  testimony  Is  not  reveral-  can  not  be  ascertained   from   the   language 

ble  error:    Fisher  v.  Oregon  8.  L.  Ry.  Co.  used,  but  never  to  vary  or  contradict  the 

22  Or.   G33,   30  Pac.   4ZE.  express    terms    of    Che    contract,    provided 

SANITY  OF  A  PERSON.— It  is  not  every  such    usage   or   custom   was   known   to   the 

acquaintance  that  Is  competent  to  give  an  parties  at  the  time  of  making  the  contract: 

opinion  as   to  the  sanity  or  a  person,   but  Holmes    v,    Whitaker.    23    Or.    319.    31    Pac, 

■   ' — ■--   "---  "--1   close   social  TOE:   McCulsky  v.   Klosterman,   20  Or.   108, 

__      __j    1703, 

}  say  and  note. 


CHAPTER  III. 
OF  THE   KNOWLEDGE   OF  THE   COURT. 

{  nS.    Certain  Facts  Asstimed  to  b«  True. 

There  are  certain  facta  of  such  general  notorietj'  that  they  are  as- 
sumed to  be  already  known  to  the  court.  Of  those  facts  evidence  need 
not  be  produced.     [L.  1862;  D.  Cd.  %G97;  H.  C.  §707.] 
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S  780.    Facts  Judicially  Noticed. 

The  following  facts  are  assumed  to  be  thus  known: — 
1.'  The  true  significance  of  all  English  words  and  phrases,  and  all 
legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  oflBcial  acts  of  the  legislative,  executive,  and 
judicial  departments  of  this  state  and  of  the  United  States; 

4.  The  seals  of  all  the  courts  of  this  state,  and  of  the  United  States; 

5.  The  accession  to  office,  and  the  official  signatures  and  seals  of  office 
of  the  principal  officers  of  government  in  the  legislative,  executive,  and 
judicial  departments  of  this  state,  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state  or  sover- 
eign recognized  by  the  executive  power  of  the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction,  and  of 
notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical 
divisions  and  political  history  of  the  world. 

In  all  these  cases,  the  court  may  resort  for  its  aid  to  appropriate  books 
or  documents  of  reference.     [L.  1862 ;  D.  Cd.  §  698 ;  H.  C.  §  708.] 

JUDICIAL    NOTICE.— Courts    wlU    take  Marlon:     Marx   v.   Croi»an.    17   Or.    402.   21 

Judicial  knowledge   of  the  following:  facts:  Pac.    310;    the    hour    of    sunset:     State    v. 

Public  and  private  official  acts  of  the  leir-  Magers,  35  Or.  625.  57  Pac.  197;  but  it  can 
islature:    Dolph  v.  Barney,   5  Or.   192;   the.  not  take  knowledge  of  matters  outside  the 

system  of  surveys  adopted  by  the  United  record,    which    do    not    come    within    this 

States:     Richards  v.    Snider,    11  Or.   197,   3  Judicial    knowledge:     State    v.    Stevens,    29 

Pac.  177;  Western  Invest.  Co.  v.  Farmers'  Or.  464,  44  Pac.  898;  nor  will  the  court  take 

Nat.  Bank,  35  Or.  302,  57  Pac.  912;  that  a  knowledge     of     local     customs     concerning 

township  was  divided  by  the  surveyor  gen-  water  rights:    Lewis  v.  McClure,  8  Or.  274. 

eral  into  sections,  and  that  donation  land  Courts  take  notice  of  that  which  is  com- 

claims    conveyed    under   his    direction    are  mon  knowledge  and  experience,  and  when 

numbered  consecutively:    Albert  v.  Salem,  the  admitted   facts  disclose  a  case  which 

39   Or.    466,    65   Pac.    1068;    but   not   of   the  the   general   knowledge   and   experience   of 

character  of  the  territory  over  which  the  men  condemn  at  once  as  careless,  it  is  the 

surveys  have  been  extended,  unless  a  part  duty  of  the  court  to  declare  it  negligence 

of  the  prominent  geographical  features  of  in  law;  otherwise,  negligence  is  a  question 

the  country:  Western  Invest.  Co.  v.  Farm-  of  fact  for  the  Jury:    Walsh  v.  Oregon  Ry. 

ers'  Nat.  Bank.  35  Or.  302,  57  Pac.  912;  the  &  Nav.  Co.  10  Or.  250. 

number  of  inhabitants  of  a  city  as  shown  Where   a   witness    testified   that    on    the 

by   the   official   census   taken   pursuant   to  day  of  the  homicide,  "at  twilight  or  dusk, 

state  or  federal  law:     Stratton  v.   Oregon  being  about  fifteen  minutes  after  sunset," 

City,   85  Or.   411,   60  Pac.   905;   the  regular  he  saw  defendant  and  deceased  together  in 

terms  of  court  as  established  by  law:  Deer-  a  buggy,  and  other  evidence  showed  that 

Ing  v.  Quivey,  26  Or.  660,  38  Pac.  710;  Hoi-  the  team  and  buggy  were  not  taken  from 

comb  V.  Teal,  4  Or.  352;   the  constitution-  the  stable  by  defendant  and  the  deceased 

ality   of   a   statute:     State   v.    Stevens.    29  until  7:30  P.   M..   which  time  wels   in  fact 

Or.   464,  44  Pac.   898;  the  lack  of  Jurisdic-  more  than  an  hour  after  the  sun  had  set, 

tlon  of  a  lower  court  appearing  on  the  face  the  court  should  have  stated  the  hour  of 

of  the  record:    State  ex  rel.  v.  McKinnon,  sunset    to    the   Jury,    so    that    they    might 

8    Or.    488;    the    general    customs    of    the  have   considered   that  fact   in  determining 

states  in  which  the  court  sits,  as,  .for  in-  whether  the  witness  was  correct  in  saying 

stance,     the     manner    of    harvesting    and  he   recognized   the   persons    in   the   buggy: 

threshing  quantities   of  wheat   in   Oregon:  State  v.  Magers,  35  Or.  520.  57  Pac.  197. 

Johnston   v.    Barrills,    27   Or.    259,    41    Pac.  In  Smitson  v.   Southern  Pac.   Co.   37  Or. 

656,  60  Am.  St.  Rep.  717;  that  merchanta-  81.  60  Pac.  907,  it  is  intimated  that  where 

ble   products,    such   as   hay   and   potatoes,  physical  facts  are  so  contradictory  to  oral 

in  Oregon  have  value:   McKay  v.  Musgrove,  testimony  as  to  make  its  truth  impossible, 

15  Or.  162,  13  Pac.  770;  reports  of  the  sec-  the  court  should  reject  the  testimony, 

retary   of  state  and   treasurer   of  receipts  It  is  not  necessary  to  offer  evidence  of 

and  expenditures:    Burch  v.  Earhart.  7  Or.  facts  of  which  Judicial  notice  is  taken  by 

60;  that  Salem  is  the  county  seat  of  Marion  the  court:    State  v.  Magers,  35  Or.  626,  27 

County,  and  therefore  within  the  county  of  Pac.  197. 
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CHAPTER  IV. 

OF    WITNESSES,    DEFINITION,    AND    OOMPBTENCX    OF. 

§  721.    Witness  Defined. 

A  witness  is  a  person  whose  declaration  under  oath  or  affirmation  is 
received  as  evidence  for  any  purpose^  whether,  such  declaration  be  made 
on  oral  examination  or  by  deposition  or  affidavit.  [L.  1862 ;  D.  Cd.  §  699 ; 
H.  C.  §  709.] 

No    witness    can    testify    without    being  first  sworn,   unless  by  the  consent  of  the 
parties:    State  v.  Tom,  8  Or.  281. 

§  788.    Who  May  be  Witness. 

All  persons  without  exception,  except  as  otherwise  provided  in  this 
chapter,  who,  having  organs  of  sense  can  perceive,  and  perceiving  can 
make  known  their  perceptions  to  others,  may  be  witnesses.  Therefore 
neither  parties  nor  other  persons  who  have  an  interest  in  the  event  of  an 
action,  suit,  or  proceeding  are  excluded;  nor  those  who  have  been  con- 
victed of  crime;  nor  persons  on  account  of  their  opinions  on  matters  of 
religious  belief;  although  in  every  case,  except  the  latter,  the  credibility  of 
the  witness  may  be  drawn  in  question,  as  provided  in  section  695. 
[L.  1862;  D.  Cd.  §  700;  H.  C.  §  710.] 

COMPETENCY.— The  court  decides  the  tying  in  his  own  behalf,  may  testify  to  the 
competency  of  witnesses,  and  is  only  ac-  fact  of  a  marriasre.  The  certificate  of  mar- 
countable  in  such  decisions  for  an  abuse  of  riagre  is  not  essential  to  the  proof  of  that 
this  discretion  in  that  regard:  State  v.  question:  Jacobsen  v.  Siddal,  12  Or.  28S, 
Jackson,  9  Or.  457.  A  witness  who  is  a  7  Pac.  108,  53  Am.  Rep.  860. 
party  to  an  action  is  a  competent  witness  The  interest  of  a  witness  in  the  result  of 
therein,  and  his  deposition  may  be  taken  a  trial  does  not  render  him  incompetent 
in  his  own  behalf  In  any  of  the  cases  spec-  One  who  was  Jointly  indicted  with  the  de- 
ified in  §  826:  Roberts  v.  Parish.  17  Or.  fendant  on  trial,  but  who  has  entered  a 
586,  22  Pac.  136.  plea  of  guilty,   is  a  competent  witness  for 

A  party,  not  being  precluded  from  testi-  the  state:    State  v.  Magone,  32  Or.  211,  51 

Pac.  463. 

§  723.    Persons  who  can  not  Testify. 

The  following  persons  are  not  admissible: — 

1.  Those  of  unsound  mind  at  the  time  of  their  production  for  exam- 
ination ; 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of  receimg 
just  impressions  of  the  facts  respecting  which  they  are  examined,  or  of 
relating  them  truly :  Provided,  that  when  a  party  to  an  action  or  suit  by 
or  against  an  executor  or  administrator  appears  as  a  witness  in  his  own 
behalf,  statements  of  the  deceased  concerning  the  same  subject  iii  his 
own  favor  may  also  be  proven.  [L.  1862;  D.  Cd.  §  701;  L.  1885,  p.  106; 
L.  1885   (special  session),  p.  32;  H.  C.  §711;  L.  1893,  p.  134.] 

CHILDREN. — There  is  no  precise  age  at  of  competency  of  children,  and  its  decision 

which  children  are  competent  to  testify  so  can  not  be  reviewed  unless  there  is  dear 

that  they  should  by  reason  of  their  age  be  abuse  of  discretion:     State  v.   Jackson,  9 

excluded.     If  they  possess  sufficient  intelli-  Or.  457. 

gence  to  observe  facts  and  narrate  them.  Under  the  amendment  of  1893,  a  will  of 
and  have  been  or  can  be  Instructed  Intelli-  a  deceased  can  not  be  introduced  in  evi- 
glbly  as  to  the  nature  of  an  oath,  they  may  dence  where  the  latter  contains  no  state- 
testify:    State  V.  Jackson,  9  Or.  457.  ment  as  to  the  matter  In  dispute:    Grubbe 

It  is  for  the  court  to  decide  the  question  v.  Grubbe,  26  Or.  368,  38  Pac.  182. 
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fi  7SA.    Persons  in  Relations  of  Confidence  to  Parties  can  not  be  Witnesses,  in 
What  Cases. 

There  are  particular  relations  in  which  it  is  the  policy  of  the  law 
to  encourage  confidence,  and  to  preserve  it  inviolate;  therefore  a  person 
can  not  be  examined  as  a  witness  in  the  following  cases : — 

1.  A  husband  shall  not  be  examined  for  or  against  his  wife  without  her 
consent,  nor  a  wife  for  or  against  her  husband  without  his  consent;  nor 
can  either,  during  the  marriage  or  afterwards,  be,  without  the  consent  of 
the  other,  examined  as  to  any  communication  made  by  one  to  the  other 
during  the  marriage;  but  the  exception  does  not  apply  to  a  civil  action, 
snit,  or  proceeding,  by  one  against  the  other,  nor  to  a  criminal  action  or 
proceeding  for  a  crime  committed  by  one  against  the  other; 

2.  An  attorney  shall  not,  without  the  consent  of  his  client,  be  exam- 
ined as  to  any  communication  made  by  the  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  professional  employment ; 

3.  A  priest  or  clergyman  shall  not,  without  the  consent  of  the  per- 
son making  the  confession,  be  examined  as  to  any  confession  made  to 
him  in  his  professional  character,  in  the  course  of  discipline,  enjoined  by 
the  church  to  which  he  belongs ; 

.  4.  A  regular  physician  or  surgeon  shall  not,  without  the  consent  of 
his  patient,  be  examined  in  a  civil  action,  suit,  or  proceeding,  as  to  any 
information  acquired  in  attending  the  patient,  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient ; 

5.  A  public  oflScer  shall  not  be  examined  as  to  communications  made 
to  him  in  official  confidence,  when  the  public  interest  would  suiler  by  the 
disclosure.     [L.  1862 ;  D.  Cd.  §  702 ;  H.  C.  §  712.] 

This  section  does  not  apply-  to  criminal  from    testlfyiner    to    whom    he    made    the 

actions,  as  the  criminal  code  is  complete  payments    on    the    grround    of    confidential 

in  that  respect:    State  v.  McOrath,  36  Or.  communication,    though    the    payment    be 

109,  67  Pac.  321.  considered  a  communication,  and  defendant 

HUSBAND  AND  WIFE.— Where  a  hus-  was  attorney  not  only  for  plaintilT  but  for 

band  has  testified  In  a  case,  his  wife  is  a  the   parties   to  whom   the   payments   were 

competent  witness  on  that  subject  without  made:    Minard  v.   StlUman.  31  Or.   164,  49 

his  express  consent  under  the  succeeding:  Pac.  976,  66  Am.  St.  Rep.  816. 

section,  since  his  testifying  is  equivalent  to  In  proceedings  supplementary  to  execu- 

consent:    Fowler  y.  Phoenix  Ins.  Co.  36  Or.  tlon,  where  an  attorney  for  the  defendant 

659,  67  Pac   421.     Express  consent   is  re-  was  called  as  a  witness,  and  testified  that 

quired   In  criminal  actions:     State  v.   Mc-  he  had  in  his  possession,  after  the  com- 

Grath,  36  Or.  109,  67  Pac.  327.  mencement   of    the   action,    money,    notes, 

Neither  busband  nor  wife  can  be  exam-  checks,  evidence  of  indebtedness,  or  other 

ined  as  a  witness  for  or  aerainst  the  other  property  of  the  defendant,  he  may  be  re- 

durinflT  the  marriagre  or  afterwards  without  quired  to  state  what  he  had  in  his  posses- 

the  other's  consent;  and  the  failure  of  the  sion  and  what  he  did  with  such  property 

attorney   to    make   suitable   objection   will  or  effects.     The  facts  required  to  answer 

not,  where  such  consent  is  wanting,  render  these  questions  are  not  privileged  commu- 

the  witness  competent.     It  will,  however,  nications  made  in  the  course  of  professional 

upon  appeal,  be  presumed  in  support  of  the  employment:    State  v.  Gleason,  19  Or.  169, 

Judgment    that    such    consent    was    given,  23  Pac.  817. 

where  the  record  does  not  show  the  con-  A  PHYSICIAN  can  not.  without  the  con- 
trary:   Long  v.  Landers,  10  Or.  176.  sent  of  his  patient,  be  questioned  concem- 

ATTORNBT   AND   CLIENT.— In  an  ac-  ing  any  facts  learned  by  him  in  the  course 

tion  against  an  attorney  for  money  which  of  his  professional  employment,   and  it  is 

the   plaintiff   alleged    defendant   had    con-  improper  for  a  counsel  to  refer  in  any  man- 

verted  to  his  own  use,  and  defendant  al-  ner  to   the  refusal  of  a  party  to  consent 

leged  he  had  paid  to  others  at  plaintiff's  that  her  physician  be  examined:    Kelley  v. 

direction,    defendant    can    not   be    excused  Highfield,  16  Or.  288,  14  Pac.  744. 

1 7S9.    Consent  to  Eyamination  of  Privileged  Person. 

If  a  party  to  the  action,  suit,  or  proceeding  offer  himself  as  a  witness, 
that  is  to  be  deemed  a  consent  to  the  examination  also  of  a  wife,  husband, 
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attorney,  clergyman,  physician,  or  surgeon  on  the  same  subject,  within  the 
meaning  of  subdivisions  1,  2,  3,  and  4  of  the  last  section.  [L.  1862;  D.  Cd. 
§  703 ;  H.  C.  §  713.] 

See  note  to  the  preceding  section. 

CHAPTER  V. 

OF    WRITINGS    IN   GENERAL. 

S  726.    Writings  Are  Public  and  Private. 

Writings  are  of  two  kinds : — 

1.  Public;  and, 

2.  Private.     [L.  1862;  D.  Cd.  §704;  H.  C.  §714.] 

S  787.    Public  Writiflgs  Defined. 

Public  writings  4re, — 

1.  The  written  acts,  or  records  of  the  acts,  of  the  sovereign  authority 
of  oflBcial  bodies  and  tribunals,  and  of  public  oflBcers,  legislative,  judicial, 
and  executive,  whether  of  this  state,  of  the  United  States,  of  a  sister  state, 
or  of  a  foreign  country.     [L.  1862 ;  D.  Cd.  §  706 ;  H.  C.  §  715.] 

S  728.    What  Are  Private  Writings. 

All  other  writings  are  private.     [L.  1862 ;  D.  Cd.  §  706 ;  H.  C.  §  716.] 

CHAPTER  VI. 

OF    PUBLIC    WRITINGS. 

S  729.    Every  Citizen  Entitled  to  Inspect  Public  Writings. 

Every  citizen  of  this  state  has  a  right  to  inspect  any  public  writing 
of  this  state,  except  as  otherwise  expressly  provided  by  this  code  or  some 
other  statute.     [L.  1862 ;  D.  Cd.  §  707 ;  H.  C.  §  717.] 

fi  780.    Public  Officers  Bound  to  Give  Copies. 

Every  public  oflBcer  having  the  custody  of  a  public  writing  which  a  citi- 
zen has  a  right  to  inspect  is  bound  to  give  him,  on  demand,  a  certified  copy 
of  it,  on  payment  of  the  legal  fees  therefor,  and  such  copy  is  primary  evidcDce 
of  the  original  writing.     [L.  1862;  D.  Cd.  §  708;  H.  C.  §  718.] 

S  781.    Four  Kinds  of  PubUc  Writings. 

Public  writings  are  divided  into  four  classes: — 

1.  Laws; 

2.  Judicial  records; 

3.  Other  ofiicial  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings.  [L.  1862; 
D.  Cd.  §709;H.  C.  §719.] 
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fi  782.    Laws,  Written  or  Unwritten. 

Laws,  whether  organic  or  ordinary,  are  either  written  op  unwritten. 
[L.  1862;  D.  Cd.  §710;  H.  C.  §720.] 

I7S8.    Written  Laws  Defined. 

A  written  law  is  that  which  is  promulgated  in  writing  and  of  which 
a  record  is  in  existence.     [L.  1862;  D.  Cd.  §  711;  H.  C.  §  721.] 

1 7S4.    Organic  Law  and  Statutes  Defined 

The  organic  law  is  the  constitution  of  the  United  States  and  of  this 
state,  and  is  altogether  written.  Other  written  laws  are  denominated 
statutes.  The  written  law  of  this  state  is  therefore  contained  in  its  consti- 
tution and  statutes,  and  in  the  constitution  and  statutes  of  the  United 
States.     [L.  1862;  D.  Cd.  §  712;  H.  C.  §  722.] 

1 735.    Public  and  Private  Sututes  Defined. 

Statutes  Are  public  or  private.  A  private  statute  is  one  which  con- 
cerns only  certain  designated  persons,  and  affects  only  their  private  rights. 
All  other  statutes  are  public,  in  which  are  included  statutes  creating  or 
affecting  corporations.     [L.  1862;  D.  Cd.  §713;  H.  C.  §723.] 

S  786.    Unwritten  Law  Defined. 

Unwritten  law  is  the  law  not  promulgated  and  recorded,  as  mentioned 
in  section  733,  but  which  is  nevertheless  observed  and  administered  in 
the  courts  of  the  state.  It  has  no  certain  repository,  but  is  collected  from 
the  reports  of  the  decisions  of  courts  and  the  treatises  of  learned  men. 
[L.  1862;  D.  Cd.  §  714;  H.  C.  §  724.] 

(787.    Books  Containing  Laws  Presumed  CorrectL 

Books,  printed  or  published  under  the  authority  of  a  sister  state  or 
foreign  country,  and  purporting  to  contain  the  statutes,  code,  or  other 
written  law  of  such  state  or  country,  or  proved  to  be  commonly  admitted 
in  the  tribunals  of  such  state  or  country  as  evidence  of  the  written  law 
thereof,  are  admissible  in  this  state  as  evidence  of  such  law.  [L.  1862; 
D.  Cd.  §  715 ;  H.  C.  §  725.] 

In  order  to  prove  the  existence  of  a  cor-  such  books  as  here  required  are  sufficient 

poration«  when  its  existence  is  In  issue,  it  for  the  proof  thereof:    Law  Trust  Soc.  v. 

Is  essential  that  the  laws  under  which  it  Hogiie,   37   Or.   666,   62   Pac.   380;   State  y. 

was  formed  should  be  griven  in  evidence;  Sava^,  36  Or.  213,  60  Pac.  610. 

f  788.    Copy  of  Written  Law,  with  Public  Seal  Affixed,  is  Evidence. 

The  public  seal  of  the  state  or  country,  affixed  to  a  copy  of  a  written 
law,  is  also  admissible  as  evidence  of  such  law  or  writing.  [L.  1862; 
D.  Cd.  §716;  H.  C.  §726.] 

1 789.    EMdence  of  Unwritten  Law  of  Other  States. 

The  oral  testimony  of  witnesses  skilled  therein  is  admissible  as  evi- 
dence of  the  unwritten  law  of  a  sister  state  or  foreign  country,  as  are  also 

Vol.  I.-24, 
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printed  and  published  books  of  reports  of  decisions  of  the  courts  of  such 
state  or  country,  or  proved  to  be  commonly  admitted  in  such  courts. 
[L.  1862;  D.  Cd.  §  717;  H.  C.  §  727.] 

The  unwritten  law  of  a  forei«m  country  There  is   no  presumption  that  the  laws 

must  be  shown  by  oral  testimony  of  wit-  of  another  state  are  like  our  own,  and  a 

nesses   skilled   therein,   and   the  published  person  relyins  on  such  roreigrn  law  must 

reports  of  the  decisions  of  such  countries,  allegre  and  prove  it:    Balfour  v.  Davis,  14 

and  not  by  historical  works:    State  v.  Moy  Or.  47,  12  Pac.  89. 
Looke,  7  Or.  64. 

§  740.    Recitals  in  Sututes  as  Evidence. 

The  recitals  in  a  public  statute  are  conclusive  evidence  of  the  facts 
recited  for  the  purpose  of  carrying  it  into  effect,  but  no  further.  The 
recitals  in  a  private  statute  are  conclusive  evidence  of  the  facts  recited 
between  parties  who  claim  under  its  provisions,  but  no  further.  [L.  1862; 
D.  Cd.  §718;  H.  C.  §728.] 

§  741.    Judicial  Record  Defined. 

A  judicial  record  is  the  record,  official  entry,  or  files  of  the  proceeding 
in  a  court  of  justice,  or  of  the  official  act  of  a  judicial  officer,  in  an  action, 
suit,  or  proceeding.     [L.  1862;  D.  Cd.  §719;  H.  C.  §729.] 

§  742.    Judicial  Record  of  United  States,  Sister  State,  or  this  State,  how  Proved. 

A  judicial  record  of  this  state  or  of  the  United  States  may  be  proved 
by  the  production  of  the  original,  or  by  a  copy  thereof,  certified  by  the  derk 
or  other  person  having  the  legal  custody  thereof,  with  the  seal  of  the  court 
affixed  thereto,  if  there  be  a  seal.  That  of  a  sister  state  may  be  proved  by 
the  production  of  a  copy  thereof,  certified  by  the  clerk  or  other  peison 
having  the  legal  custody  of  the  record,  with  the  seal  of  the  court  affixed 
thereto,  if  there  be  a  seal,  together  with  the  certificate  of  the  chief  judge, 
or  presiding  magistrate,  that  the  certificate  is  in  due  form,  and  made  by 
the  clerk  or  other  person  having  the  legal  custody  of  the  original. 
[L.  1862;  D.  Cd.  §720;  H.  C.  §730.] 

The   foUowiner   are    the   requirements   of  shaU  be  proved  or  admitted  in  any  court 

the  United  States  statutes  on  the  proof  of  or  office  in  any  other  state  or  terrlton',  or 

records:     "The   acts   of   the   le^lature   of  in  such  country,  by  the  attestation  of  the 

any  state  or  territory,   or  of  any  country  keeper  of  said  records  or  books,  and  the 

subject   to   the  Jurisdiction   of   the   United  seal  of  his  office  annexed,  if  there  be  a  seai. 

States,    shall    be   authenticated   by   havingr  togrether  with  a  certificate  of  the  presWing 

the   seals    of   state,    territory,    or   country  Justice  of  the  court  of  the  county,  Parish. 

affixed   thereto.     The   records  and   Judicial  or   district   in   which   such    office  may  he 

proceedinfTs  of  the  courts  of  any  state  or  kept,   or  of   the  grovemor  or  secretaiy  or 

territory,  or  of  any  such  country,  shall  be  state,  the  chancellor,  or  keeper  of  the  greai 

proved    or    admitted    in    any    other    court  seal  of  the  state,  or  territory,  or  country, 

within  the  United  States,  by  the  attesta-  that  the  said  attestation  Is  in  due  form  ana 

tlon  of  the  clerk,  and  the  seal  of  the  court  by  the  proper  officers.     If  the  said  cerUfl- 

annexed,  if  there  be  a  seal,  toother  with  cate  is  given  by  the  presldinir  ^"'^"^J*  kJ 

a  certificate  of  the  Judge,  chief  Justice,  or  court,  it  shall  be  further  authenticated  oy 

presiding  magistrate,  that  the  said  attesta-  the  clerk  or  prothonotary  of  the  said  coun| 

tlon  is  in  due  form;  and  the  said  records  who  shall  certify  under  his  hand  the  sw 

and   Judicial  proceedings   so  authenticated  of  his  office,  that  the  said  presiding  Jusuob 

shall  have  such  faith  and  credit  given  to  is   duly  commissioned  and  qualified;  or  u 

them    in    every    court    within    the    United  given  by  such  governor,   secretary,  chan- 

States  as  they  have  by  law  or  usage  in  the  cellor,  or  keeper  of  the  great  seal,  It  sDa» 

courts   of  the   state   from  which   they  are  be  under  the  great  seal  of  the  state,  ler- 

taken":    U.  S.  Rev.  Stat.  S    905.  rltory,  or  country  aforesaid  In  which  It  was 

"All     records     and     exemplifications     of  made;  and  the  said  records  and  exempiw'- 

books   which   may   be  kept   in   any   public  cations   so   authertlcated   shall  have  sura 

office  of  any  state  or  territory,   or  of  any  faith   and   credit  given   to   them  m  ever) 

country  subject  to  the  Jurisdiction  of  the  court  and  office  within  the  United  Stat»  "J 

United  States,  not  appertaining  to  a  court,  they  have  by  law  or  usage  in  the  couru. 
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or  offices  of  the  state,  territory,  or  coun-  riality,    may    be    eriven   aliunde:     State    v. 

try,    as    aforesaid,    from    which    they    are  Kalyton,  29  Or.   380,   45  Pac.   756. 

taken":    U.  S.  Rev.  Stat.  9  906.  A    certified   copy   of   a   certified    copy    is 

The   existence  of  a  Judgment  or  execu-  not  evidence,  unless  expressly  made  so  by 

tion  can  not  be  proven  by  parol,  but  only  in  statute:    Goddard  v.  Parker,  10  Or.  102. 

the    manner    prescribed    by    this    section:  Where  the  judgre's  certificate  to  a  tran- 

Bowlck  v.  Miller,  21  Or.  27,  26  Pac.  861.  script   of  a  Judirnient   from   another   state 

Only   that  which  was  in  issue  is  proven  does  not  show  that  he  Is  the  sole  Judgre,  or 

by  the  Judicial  record  of  the  case:    Hill  v.  the  chief  Judgre  or  presiding:  magristrate  of 

Cooper,  6  Or.  189.  the  court  in  which  it  was  rendered,  such 

Probate   proceeding's   must   all   be   taken  transcript  is  not  thereby  rendered  inadmis- 

In  a  county  court,  and  may  be  proved  by  a  slble    in    evidence,    unless    it   affirmatively 

certified  copy  of  such  proceedings:    Jones  appears   from   the   record   that  such   court 

v.  I>ove,  6  Or.  191.  was  composed  of  more  than  one  Judge  or 

Parol  evidence,  however,  is  admissible  to  magistrate:    Keyes  v.  Mooney,  13  Or.  180, 

supplement  the  records  of  a  county  court  9  Pac.  400.    Where  such  judge's  certificate 

as    to    proceedings    when    sitting   for    the  bears  a  date  anterior  to  the  date  of  the 

transaction   of  county   business,   since   the  attestation  by  the  clerk,  but  refers  to  the 

court  is  then  acting  only  as  the  agent  of  latter  as  then  in  existence,  it  will  be  pre- 

the  county,  and  In  such  cases  the  records  sumed   that   the   discrepancy   is   a   clerical 

do    not    constitute    the    only    evidence    of  error,  and  should  be  disregarded:    Keyes  v. 

what  was  done:    Stout  v.  Yamhill  County,  Mooney,  supra. 

81  Or.  319.  61  Pac.  442.  To  render  a  forelgrn  will  effective  to  con- 
In  a  prosecution  for  perjury,  the  cause  vey  real  estate  in  this  state  under  the  law 
and  Issue  wherein  the  perjury  was  com-  as  it  existed  prior  to  1891,  it  must  not  only 
mitted  must  be  proved  by  the  records,  if  have  been  executed  in  the  manner  pre- 
any  were  made,  and  where  the  perjury  Is  scribed  by  the  law  of  this  state,  but  must 
assigned  to  have  been  committed  in  the  also  have  been  proved  in  the  foreign  Juris - 
evidence  given  in  the  cause,  it  is  still  diction  in  the  manner  required  by  the 
necessary  to  produce  the  record,  but  evi-  Oregon  law,  and  this  entire  record  must 
dence  of  the  state  of  the  cause  at  the  time  have  been  authenticated  in  the  manner 
the  ailegred  false  testimony  was  intro-  prescribed  by  this  section:  In  re  Clayson's 
duced,   which   will  demonstrate   its    mate-  Will,  24  Or.  648,  84  Pac.  868. 

f  74S.    Record  of  Foreign  Country,  how  Proved. 

A  judicial  record  of  a  foreign  country  may  be  proved  by  the  production 
of  a  copy  thereof,  certified  by  the  clerk,  or  other  person  having  the  legal 
custody  of  the  record,  with  the  seal  of  the  court  aflBxed  thereto,  if  there  be 
a  seal,  together  with  the  certificate  of  the  chief  judge,  or  presiding  magis- 
trate, that  the  certificate  is  in  due  form,  and  made  by  the  clerk  or  other 
person  having  the  legal  custody  of  the  original,  and  also,  together  with 
the  certificate  of  the  secretary  of  state,  or  other  oflBcer  of  the  government 
having  the  custody  of  the  great  or  principal  seal  of  such  government,  to 
the  eflf^t  that  the  court  or  officer  whose  judicial  act  or  proceeding  is  cer- 
tified had  jurisdiction  to  perform  the  same,  specifying  generally  the  nature 
of  the  jurisdiction,  and  verifying  the  signature  of  the  clerk  or  other  legal 
keeper  of  the  record,  and  also  the  signature  of  the  chief  judge  or  presiding 
magistrate.     [L.  1862;  D.  Cd.  §721;  H.  C.  §731.] 

1 744.     Proof  of  Record  of  Foreign  Country  by  Oral  Evidence. 

A  copy  of  the  judicial  record  of  a  foreign  country  is  also  admissible 
in  evidence  upon  proof, — 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the 
original,  and  is  an  exact  transcript  of  the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  or  other  legal 
keeper  of  the  same;  and, 

3.  That  the  copy  has  affixed  to  it  a  seal,  which  is  proved  to  be  the  seal 
of  the  court  where  the  original  record  remains,  or  if  there  be  no  such  seal, 
the  signature  of  the  legal  keeper  of  the  record.  [L.  1862 ;  D.  Cd.  §  722 ; 
H.  C.  §  732.] 

1 746.    What  Judicial  Orders  are  of  Conclusive  ££Fect. 

The  effect  of  a  judgment,  decree,  or  final  order  in  an  action,  suit,  or 
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proceeding  before  a  court  or  judge  thereof  of  this  state  or  of  the  United 
States,  having  jurisdiction  to  pronounce  the  same^  is  as  follows: — 

1.  In  case  of  a  judgment,  decree,  or  order  against  a  specific  thing, 
or  in  respect  to  the  probate  of  a  will  or  the  administration  of  the  estate 
of  a  deceased  person,  or  in  respect  to  the  personal,  political,  or  legal  con- 
dition or  relation  of  a  particular  person,  the  judgment,  decree,  or  order  is 
conclusive  upon  the  title  to  the  thing,  the  will  or  administration,  or  the 
condition  or  relation  of  the  person; 

2.  In  other  cases,  the  judgment,  decree,  or  order  is,  in  respect  to  the 
matter  directly  determined,  conclusive  between  the  parties  and  their  repre- 
sentatives and  successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  the  action,  suit,  or  proceeding,  litigating  for  the  same  thing,  under 
the  same  title,  and  in  the  same  capacity.  [L.  1862;  D.  Cd.  §  723;  H.  C. 
§  733.] 

CONCLUSnnBNESS     OF    JUDGMENTS  The  court  must  have  Jurisdiction  to  ren- 

AND    DECREES,    QENERALLiY.— Judg-  der  the  decree  in  order  to  make  it  binding: 

ments  and  decrees  are  conclusive  as  to  what  State  ex  rel.  v.  La  very,  31  Or.  82,  49  Pac. 

was  actually   litigated:     Bell  v.   Brown,   37  862;  Dowell  v.  Applegate,  24  Or.  440,  33  Pac. 

Or.  692,  61  Pac.  1024;  Hall  v.  Zeller,  17  Or.  937.     The  consent  of  the  parties  does  not 

381,   21   Pac.   192;   Dowell  v.   Applegate,   24  Invest  the  court  with  Jurisdiction;  the  law 

Or.  440,  33  Pac.  937;  Finley  v.  House,  22  Or.  must  confer  it  or  it  does  not  exist:   Apple- 

662,  30  Pac.  494.    It  is  conclusive  also  as  to  gate  v.  Dowell,  16  Or.  613,  16  Pac.  661. 

what  might  properly  have  been  litigated  in  A  decree  rendered  by  a  county  court  in 

the  proceedings,  unless  the  failure  to  urge  proceedings  for  adopting  a  child  Is  not  bind- 

the  point   in   question  was   caused   by   the  ing,    where   there   was    no   citation   to  the 

adversary's  fraud,  and  was  without  negli-  parents  of  the  child,  such  citation  being  a 

gence  of  the  losing  party:    Belle  v.  Brown,  Jurisdictional  fact:    Furgeson  v.  Jones,  17 

37  Or.  692,  61  Pac.  1024;  Neil  v.  Tolman.  12  Or.   204,  20  Pac.   842,  11  Am.   St.  Rep.  808, 

Or.  289,  7  Pac.  103.  3  L.  R.  A.  620. 

In  an  action  for  trespass  on  land,  where  In  an  action  on  a  foreign  Judgment  the 

the  defendant  pleads  liberum  tenementum,  only  question  to  be  tried  is  the  x^alidity  of 

and  there  is  a  Judgment  for  the  plaintiff  in  the  proceedings  of  the  foreign  court.    The 

another  action   between   the  same  parties,  question  of  liability  In  the  original  case  is 

and   such   Judgment   is   relied  upon   as   an  not  involved:    Foshier  v.  Narver,  24  Or.  446, 

estoppel,  it  is  for  the  party  setting  up  such  34  Pac.  21.  41  Am.  St.  Rep.  874. 

estoppel  to  show  by  evidence  in  what  part  A  Judgment  or  decree  rendered  by  a  court 

of  the  close  the   trespass   was  committed,  having  Jurisdiction  of  the  parties  and  of  the 

and  thus  apply  the  issue  and  the  Judgment  subject-matter,  although  erroneous,  is  not 

to  the  premises:   Abraham  v.  Owens,  20  Or.  void,  but  only  voidable,  and  Is  conclusive  on 

611,  26  Pac.  1112.  the  parties  until  reversed  by  some  direct 

But  the  matter  adjudicated  to  constitute  proceeding:    Crabill  v.   Crabill,  22  Or.  588, 

a  bar  must  be  a  fact  in  issue  by  the  plead-  30  Pac.  320. 

ings,  as  distinguished  from  a  fact  In  con-  When  it  appears  that  the  court  never  con- 
troversy: Glenn  v.  Savage,  14  Or.  667,  13  sldered  the  merits  of  the  controversy,  nor 
Pac.  442;  Applegate  v.  Dowell,  16  Or.  613,  rendered  any  Judgment  alTecting  the  same, 
16  Pac.   661.  but  simply  dismissed  the  plaintilTs  action 

A  Judgment  for  want  of  an  answer  is  a  without    trial   and   without   evidence,  such 

conclusive  determination  between  the  par-  Judgment  of  dismissal  does  not  support  a 

ties   of  every  matter  well  pleaded  therein  plea    of    former    adjudication:     Hughes  v. 

and   necessary  to  such  Judgment:    Oregon  Walker,  14  Or.  481,  13  Pac  460. 

Ry.  Co.  V.  Oregon  Ry.  &  Nav.  Co.  28  Fed.  Where  the  Judgment  was  simply  an  In- 

508.  terlocutory   order,   and  there  had   been  no 

Where  a  boundary  line  has  been  settled  final  adjudication,  the  parties  are  not  bound 
in  a  former  suit  In  which  the  controversy  thereby:  Bybee  v.  Summers.  4  Or.  864.  Dis- 
was  as  to  its  location,  and  not  as  to  the  title  missal  of  an  action  of  replevin,  because  re- 
to  the  strip  of  land  lying  between  the  dif-  plevln  will  not  lie  for  an  undivided  interest 
ferent  lines  claimed  by  the  parties,  the  title  is  not  a  bar  to  an  action  for  trover:  Huff- 
to  the  strip,  not  being  directly  In  issue.  Is  man  v.  Knight.  36  Or.  581,  60  Pac.  207. 
not  adjudicated  by  the  determination  of  the  The  decree  binds  the  parties  thereto  and 
boundary,  and  such  suit  is  no  bar  to  a  sub-  all  In  privity  with  them:  Qoldsmith  v. 
sequent  suit  to  quiet  title  to  the  strip  in  Walker.  14  Or.  160,  12  Pac.  687;  but  it  does 
question:  King  v.  Brigham.  23  Or.  280,  81  not  bind  strangers.  They  can  neither  be 
PsLC.  601,  18  L.  R.  A.  361.  benefited   or  prejudiced   by   it:    Savage  v» 

A  suit  brought  by  the  assignee  of  one  of  McCorkle.  17  Or.  49,  21  Pac.  444. 

two  obligees  in  a  bond  for  the  conveyance  A  decree  entered  upon  a  stipulation  of  the 

of  real  estate  Is  not  a  bar  to  a  subsequent  guardian,  entered  with  the  consent  of  the 

suit  for  specific  performance  between  the  court,  will  be  binding  on  the  minor  to  the 

same  parties  and  concerning  the  same  land,  same  extent  and  to  the  same  effect  as  if  he 

commenced  after  the  plaintiiT  In  the  former  were  of  full  age:    Savage  v.  McCorkle,  17 

suit  had  acquired  the  interest  in  the  land  Or.    48.   21   Pac.   444. 

of   both   obligees    in    the   bond:     Knott   v.  The  Judgment  must  be  between  the  same 

Stephens.  6  Or.  239.  parties  In  order  to  be  binding  in  a  subse- 

A  person   Is   not  bound  to   obey  a  void  quent  proceeding:    Miller  v.  Southern  Pac 
Judicial  order;   a  voidable  order,   however,  Co.  20  Or.  306.  26  Pac.  70;  Dowell  v.  Apple- 
he  is  bound  to  obey  until  set  aside  in  some  Kate*  24  Or.  440,  38  Pac.  987. 
direct  proceeding:    State  ex  rel.  v.  Down-  One  not  made  a  party  to  a  foreclosure  suit 
ing,  40  Or.  ,  66  Pac.  921.  Is  not  bound  by  the  decree  therein,  but  wmT 
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attack  the  mortgage  as  though  such  decree  Henderson  v.  Henderson,  37  Or.  141,  60  Fac. 

had  not  been  entered:    Landlgan  v.  Mayer,  697,  48  L.  R.  A.  766. 

32  Or.  253,  51  Pac.  649,  67  Am.  St.  Rep.  521.  FORMER  APPEAL  THE  LAW  OF  THE 

The  parties  must  be  the  real  parties  In  CASE. — A   decision   of   the   supreme   court 

interest,  and  the  Identity  is  not  destroyed  on  a  point  distinctly  made  is.  In  all  subse- 

by  Joining  as  additional  parties  In  the  sec-  quent  proceedings  between  the  same  par- 

ond  cause  persons  who  were  not  parties  to  ties,    concerning  the  same  subject-matter, 

the  former    litigation,    and    who   have    no  and  on  the  same  facts,  the  law  of  the  case, 

interest  in  the  subject-matter:    Neppach  v.  by  which  the  court  is  bound,  whatever  Its 

Jones,  28  Or.  287,  42  Pac.  619.  views  might  be  on  an  original  consideration 

In  an  action   for  damages   for  wrongful  of  the  case:    Portland  Trust  Co.  v.  Coulter, 

death  it  is  not  error  for  the  trial  court  to  23  Or.  131,  31  Pac.  282;  Powell  v.  Dayton, 

refuse  to  admit  as  evidence  the  indictment  S.  &  G.  R.  R.  Co.  14  Or.  22,  12  Pac.  666; 

and  Judgment  of  the  conviction  of  a  person  Applegate  v.   Dowell,    17   Or.   299,   20   Pac. 

not  a  party  to  the  suit  pending,  for  the  kill-  429;   Kane  v.   Rippey,   22   Or.   299,   29   Pac. 

ing  of  plaintUTs  intestate  by  disarranging  1006;  Thompson  v.  Hawley,  16  Or.  261,  19 

a  switch  on  the  defendant's  railroad:    Miller  Pac.  84;  Bloomfleld  v.  Buchanan,  14  Or.  182, 

V.  Southern  Pac.  Co.  20  Or.  306,  26  Pac.  70.  12  Pac.  238;  Budd  v.  Multnomah  St.  Ry.  Co. 

The  stockholder  and  his  corporation  are  16  Or.  404,  16  Pac.  664;  Roseburg  Ry.  Co.  v. 

in  privity  as  to  an  adjudication  against  the  Nosier,  37  Or.  302,  60  Pac.  904. 

corporation  in  matters  pertaining  to  duties  COLLATERAL  ATTACK. — Collateral  at- 

Itowes  its  members;  but  when  the  corpora-  tack  on  a  Judgment  or  decree  is  any  pro- 

tion  sues  a  delinquent  member  for  his  stock  ceedlng    which    is    not    Instituted    for    the 

Bubscription  it  can  not  be  said  to  represent  express    purpose    of   annulling,    correcting, 

any  shareholder  so  as  to  bind  him  by  the  or  modifying  such  decree:    Morrill  v.  Mor- 

result:    Nickum  v.  Burckhardt,  30  Or.  466,  rill,    20   Or.    101,    26   Pac.    362,   23   Am.   St. 

47  Pac  888,  60  Am.  St.  Rep.  822,  6  Am.  &  Rep.  96. 

Eng.  Corp.  Cas.  (N.  S.)  650.  The   only   subject   that   can   be   inquired 

A  Judgment  for  defendant  in  an  action  into  on  collateral  attack  is  whether  or  not 

by  a  receiver  of  a  corporation  against  an  the  court  rendering  the  decision  had  Juris - 

alleged  stock  subscriber,  involving  the  sole  diction,    and    if    Jurisdiction    appears,    the 

Issue  whether  or  not  he  was  a  subscriber  at  decree  is  binding:    Morrill  v.  Morrill,  20  Or. 

tbe  date  of  the  attempted  organization,   is  96.  26  Pac.  362,  23  Am.  St.  Rep.  96;  Bank 

not  an  estoppel  against  the  receiver  in  a  of  Colfax  v.  Richardson,  34  Or.  623,  64  Pac. 

subsequent  action  to  recover  an  unpaid  sub-  369,    76    Am.    St.    Rep.    664;    Applegate    v. 

scription  from  another  alleged  stockholder.  Dowell,  16  Or.  628,  16  Pac.  661. 

The  action  of  the  corporation  was  against  The   courts   of   the  United   States   being 

the  stockholder  sued,  and  not  in  defense  of  courts  of  superior  Jurisdiction,  their  decrees 

^e  rights  or  interest  of  any  other  stock-  are  not  open  to  collateral  attack  unless  it 

holder:    Nickum  v.  Burckhardt,  supra.  affirmatively   appears   by   the   record    they 

A  decree  in  a  suit  between  A.  and  B.  can  had  no  Jurisdiction:    Applegate  v.  Dowell, 

not  be  introduced  between  B.  and  C.  as  an  supra;  but  if  the  court  has  not  Jurisdiction, 

estoppel  against  B.,  for  it  is  obvious  that  its  decision  has  no  binding  force  on  collat- 

C.  is  not  bound  by  that  decree,  and  If  he  eral  attack:     Dowell  v.   Applegate,   24   Or. 

to  not.  then  B.   is  not,  for  estoppels  must  440,    33    Pac.    937;    Foshier    v.    Narver,    24 

be  mutual:     Morrison  v.   Holladay,   27   Or.  Or.  441,  34  Pac.  21,  41  Am.  St.  Rep.  874. 

175.  39  Pac.  1100.  An  action  for  trespass  on  plaintiff's  prem- 

It  win  be  presumed  that  a  decree  followed  ises,  defended  on  the  ground  that  defendant 
the  allegations  and  prayer  of  the  complaint  entered  on  an  established  public  road  by 
on  which  it  was  based,  when  the  records  authority  of  the  road  supervisor.  Is  a  col- 
are  lost:  State  ex  rel.  v.  Lavery,  31  Or.  81,  lateral  attack  on  the  proceedings  establish- 
49  Pac.  852.  ing  the  road,  and  the  only  question  which 

The  Judgments'or  decrees  of  county  courts  can  be  considered  is  that  of  tne  Jurisdiction 

in  respect  to  the  probate  of  a  will  are  con-  of   the   county   court   in    establishing   said 

elusive  upon  the  question  of  the  execution  road:     Sweek  v.  Jorgensen,  33  Or.  271,  64 

thereof:    Jones  v.  Dove.  6  Or.  190.  Pac.   166. 

JUDGMiswtS  NOT  CONCLUSIVE. — One  One  in  possession  of  certain  chattels  made 

who  has  acquired  land  as  a  homesteader  a  general  assignment  for  creditors,  and  his 

pay  recover  the  possession  from  one  who  wife,  claiming  to  be  the  owner  of  a  half 

has  purchased  at  a  sale  under  an  execution  interest  in  said  property,  sued  the  assignee 

on  a  Judgment  based  on  a  debt  contracted  and  prevailed,  whereupon  the  chattels  were 

prior  to  the  actual  issuance  of  the  patent,  sold  and  half  the  proceeds  paid  to  her  at- 

although  evidenced  by  a  note  executed  after  tomey  by  an  order  of  court.    Thereafter  a 

its  issuance:    Schultz  v.  Levy,  33  Or.  373,  64  Judgment  creditor  of  the  husband  is  pre- 

Pac.  184.                                                       ,  eluded  from  garnishing  the  money  in  the 

A  Judgment  and  execution  is  no  bar  to  hands  of  the  attorney,  as  such  former  Judg- 

ftn  action  to  recover  possession  of  attached  ment  was  conclusive  in  an  action  at  law, 

property  on  the  ground  that  it  was  exempt  and   it   could   only   be   attacked   by   direct 

from  execution:    Berry  v.  Charlton,  10  Or.  'proceedings    in    equity    for    that    purpose: 

•«.  Schneider  v.  Lee.  33  Or.  678.  17  Pac.  269. 

A  decree  approving  a  final  account  of  an  Fictitious  proceedings  in  the  county  court, 

executor  is  not  conclusive,  but  prima  facie  by  which  the  land  of  an  infant  is  trans- 

jyldence  only:    Cross  v.  Baskett.  17  Or.  88,  f erred  to  a  third  person  who  had  previously 

"l^nic  47.  executed  a  mortgage  thereon  In  pursuance 

The  awarding  of  alimony  in  a  decree  for  of  a  scheme  to  mortgage  the  infant's  land. 

Jlvorce  has  not  the  effect  of  res  Judicata  are  not  entitled  to  the  force  and  effect  of 

between  the  parties,  and  the  court  may,  at  a   Judgment,   and   may  be   collaterally  at- 

a  later  date,    modify    its    decree    thereto:  tacked  in  a  suit  to  foreclose  the  mortgage: 

Conklin  v.  La  Dow.  33  Or.  366,  64  Pac.  216. 

S  74^    What  Judicial  Orders  Create  a  Disputable  Presumption. 

Other  judicial. orders  of  a  court  or  judge  thereof  of  this  state  or  of  the 

Ijnited  States    create    a    disputable  presumption    concerning  the  matter 

directly  determined  between  the  same  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequent  to  the  commencement  of  the  action. 
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suit,  or  proceeding,  litigating  for  the  same  thing,  under  the  same  title,  and 
in  the  same  capacity.     [L.  1862;  D.  Cd.  §724;  H.  C.  §734.] 

§  747.    When  Parties  to  be  Deemed  Same. 

The  parties  are  deemed  to  be  the  same,  when  those  between  whom 
the  evidence  is  offered  were  adverse  to  each  other  in  the  former  case,  and 
a  judgment,  decree,  or  other  determination  could  in  that  case  have  been 
made  between  them  alone,  though  other  parties  were  joined  with  both  or 
either.     [L.  1862;  D.  Cd.  §725;  H.  C.  §735.] 

See  note  to  S  746,  ante. 

§  748.    What  Deemed  to  be  Determined  by  Former  Judgment. 

That  only  is  deemed  to  have  been  determined  by  a  former  judgment, 
decree,  or  order  which  appears  upon  its  face  to  have  been  so  determined, 
or  which  was  actually  and  necessarily  included  therein  or  necessary  thereto. 
[L.  1862;  D.  Cd.  §  726;  H.  C.  §  736.] 

See  note  to  S  745,  ante. 

S  749.    Principal  Bound  by  Judgment  Against  Surety. 

Whenever,  pursuant  to  the  last  four  sections,  a  party  is  bound  by  a 
record,  and  such  party  stands  in  the  relation  of  surety  for  another,  the 
latter  is  also  bound  from  the  time  that  he  has  notice  of  the  action,  suit,  or 
proceeding,  and  a  request  from  the  surety  to  defend  against  the  same. 
[L.  1862;  D.  Cd.  §727;  H.  C.  §737.] 

§  760.    ££fect  of  Judicial  Record  of  Sister  Sute. 

The  effect  of  a  judicial  record  of  a  sister  state  is  the  same  in  this 
state  as  in  the  state  where  it  was  made,  except  that  it  can  only  be  enforced 
here  by  an  action,  suit,  or  proceeding,  and  except  also  that  the  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administrator,  does  not  extend 
beyond  the  jurisdiction  of  the  government  under  which  he  was  invested 
with  his  authority.     [L.  1862;  D.  Cd.  §  728;  H.  C.  §  738.] 

S  761.    Effect  of  Record  of  Foreign  Admiralty  Court. 

The  effect  of  a  judicial  record  of  a  court  of  admiralty  of  a  foreign 
country  is  the  same  as  if  it  were  the  record  of  a  court  of  admiralty  of  the 
United  States.     [L.  1862;  D.  Cd.  §729;  H.  C.  §739.] 

I  762.    Effect  of  a  Foreign  Judgment. 

The  effect  of  the  judgment,  decree,  or  final  order  of  any  other  tribunal 
of  a  foreign  country,  having  jurisdiction  to  pronounce  the  same,  is  as 
follows : — 

1.  In  case  of  a  judgment,  decree,  or  order  against  a  specific  thing,  the 
same  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment,  decree,  or  order  against  a  person,  the  same 
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creates  a  disputable  presumption  of  a  right  as  between  the  parties  and  their 
representatives  and  successors  in  interest  by  title  subsequent,  and  can  only 
be  overcome  by  evidence  of  a  want  of  jurisdiction,  want  of  notice  to  the 
party,  collusion,  fraud,  or  clear  mistake  of  law  or  fact.  [L.  1862;  D.  Cd. 
§730;  H.  C.  §740.] 

§753.    Impeachment  of  Judicial  Record. 

Any  judicial  record  may  be  impeached  and  the  presumption  arising 
therefrom  overcome  by  evidence  of  a  want  of  jurisdiction  in  the  court  or 
judicial  oflBcer,  or  collusion  between  the  parties,  or  of  fraud  in  the  party 
offering  the  record,  in  respect  to  the  proceedings.  [L.  1862 ;  D.  Cd.  §  731 ; 
H.  C.  §  74L] 

See  note  to  5  745,  ante. 

S  754.    Jurisdiction  Necessary  to  Judgment. 

The  jurisdiction  sufficient  to  sustain  a  record  is  jurisdiction  over  the 
cause,  over  the  parties,  and  over  the  thing,  when  a  specific  thing  is  the  sub- 
ject of  the  determination.     [L.  1862;  D.  Cd.  §  732;  H.  C.  §  742.] 

1 755.    Manner  of  Proving  Other  Official  Documents. 

Other  official  documents  may  be  proved  as  follows: — 

1.  Acts  of  the  executive  or  administrative  departments  of  this  state 
and  of  the  United  States  by  the  records  of  such  departments,  certified  by  the 
heads  thereof  respectively;  they  may  also  be  proved  by  public  docimients, 
prepared  or  printed  by  order  of  the  legislative  assembly,  or  congress,  or 
either  house  thereof; 

2.  The  procQedings  of  the  legislative  assembly  of  this  state,  or  of 
congress,  by  the  journals  of  those  bodies  respectively,  or  either  house  thereof, 
or  by  statutes  or  resolutions  published  by  their  order,  or  by  copies  thereof 
certified  by  the  clerk  or  other  legal  keeper  of  the  originals; 

3.  The  acts  of  the  executive  or  administrative  departments,  or  the 
proceedings  of  the  legislature  of  a  sister  state,  in  the  same  manner; 

4.  The  acts  of  the  executive  or  administrative  departments,  or  the 
proceedings  of  the  legislature  of  a  foreign  country,  by  journals,  statutes, 
or  resolutions,  published  by  their  authority  respectively,  or  commonly 
received  in  that  country  as  such,  or  by  a  copy  thereof  certified  under  the 
great  or  principal  seal  of  such  country  or  the  sovereign  thereof,  or  by  a 
recognition  thereof,  in  or  by  some  public  act  of  the  executive  of  the  United 
States; 

5.  Acts  of  a  public  corporation  of  this  state,  or  of  a  board  or  depart- 
ment thereof,  by  a  copy  certified  by  the  legal  keeper  thereof,  or  by  a  printed 
copy  published  by  the  authority  of  such  corporation  or  department  thereof; 

6.  Documents  of  any  other  class  in  this  state  or  the  United  States  by 
the  original,  or  by  a  copy  certified  by  the  legal  keeper  thereof; 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the  original  or  by 
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a  copy  certified  by  the  legal  keeper  thereof,  together  with  the  certificate  of 
the  secretary  of  state,  judge  of  a  court  of  record,  or  mayor  of  a  city,  of 
such  state,  that  the  copy  is  duly  certified  by  the  officer  having  the  legal 
custody  of  the  original; 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  thereof,  together  with  a  certificate 
under  the  great  or  principal  seal  of  the  country  or  sovereign  thereof,  that 
the  document  is  a  valid  and  subsisting  document  of  such  country,  and  that 
the  copy  is  duly  certified  by  the  officer  having  the  legal  custody  of  the 
original.     [L,  1862 ;  D.  Cd.  §  733 ;  H.  C.  §  743.] 

The    testimony    of    a    credible    witness,  received  in  the  business  and  courts  of  such 

whether  a  lawyer  or  a  layman,  with  reason-  country  as  such,  is  competent  and  sufficient 

able  means  of  information,  to  the  effect  that  proof    of    the    existence    of    such   statute: 

a  volume  containiner  what  purports  to  be  a  Dundee  Mort^.  Co.  v.  Cooper.  26  Fed.  665. 
statute  of  a  foreign  country  is  commonly 

f  756.    Public  Record  of  Private  Writing. 

A  public  record  of  a  private  writing  may  be  proved  by  the  original 
record,  or  by  a  copy  thereof,  certified  by  the  legal  keeper  of  the  record. 
[L.  1862;  D.  Cd.  §734;  H.  C.  §744.] 

The  contents  of  public  records  can  not  by  one  certificate:    Portland  v.  Besser,  10 

be  proved  by  parol,  as  a  feneral  propoei-  Or.  242.    A  certified  copy  of  a  certified  copy 

tion:    State  v.   Byam,   23  Or.   568,  32  Pac.  of  a  record  is  not  admissible:    Qoddard  v. 

623.    Several  copies  annexed  from  the  rec-  Parker,  10  Or.  102. 
ords  of  one  custodian  may  be  authenticated 

§  757.    Elntries  in  Official  Book  prima  facie  Evidence. 

Entries  in  public  or  other  official  books  or  records,  made  in  the  per- 
formance of  his  duty  by  a  public  officer  of  this  state,  or  of  the  TJnited  States, 
or  by  another  person  in  the  performance  of  a  duty  specially  enjoined  by 
the  law  of  either,  are  primary  evidence  of  the  facts  stated  herein.  [L.  1862; 
D.  Cd.  §  735 ;  H.  C.  §  745.] 

The  recitals  of  a  Journal  entry  as  to  the  are   evidence,   but   mere  certified  or  office 

day   on   which   a   Juderment   was   rendered  copies  from  such  books  are  not  evidence, 

can    not   be   contradicted   in   the   supreme  unless  the  officer  in  charge  of  such  books  is 

court  by  a  certified  memorandum  kept  by  authorized   to  grive  out  and  certify  copies 

the    clerk    of    the    trial    court:     Hislop    v.  thereof:    Brown  v.   Corson,   16  Or.  S97,  21 

Moldenhauer,  24  Or.   107,  32  Pac.  1026.  Pac.  47. 

The  entries  themselves  as  here  required 

§  758.    Justice's  Judgment  in  other  States,  how  Proved. 

A  transcript  from  the  record  or  docket  of  a  justice  of  the  peace  of  a 
sister  state,  of  a  judgment  given  by  him,  of  the  proceedings  in  the  action 
or  proceeding  before  the  judgment  and  subsequent  thereto,  if  any,  verified 
in  the  manner  prescribed  in  the  next  section,  is  primary  evidence  of  the  facts 
etated  therein.     [L.  1862 ;  D.  Cd.  §  736 ;  H.  C.  §  746.] 

§  759.    Certificate  Must  be  Attached  to  Transcript,  Showing  what  Facts. 

There  shall  be  attached  to  the  transcript  a  certificate  of  the  justice  hav- 
ing the  legal  custody  of  the  record  or  docket,  that  the  transcript  is  in  all 
respects  correct  and  complete,  and  that  the  justice  who  gave  the  judgment 
had  jurisdiction  of  the  action,  together  with  the  certificate  of  the  clerk  of 
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the  county^  having  official  cognizance  of  the  fact,  in  which  the  justice  resided 
at  the  time  of  giving  the  judgment,  under  the  seal  of  his  office,  that  the 
person  certifying  the  transcript  was,  at  the  date  thereof,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine.  [L.  1862;  D.  Cd. 
§  737 ;  H.  C.  §  747.] 

I  700.    Official  Certsiicate. 

Whenever  a  copy  of  a  writing  is  certified  to  be  used  as  evidence,  the 
certificate  shall  state  that  the  copy  has  been  compared  by  the  certifying 
officer  with  the  original,  and  that  it  is  a  correct  transcript  therefrom,  and 
of  the  whole  of  such  original,  or  of  a  specified  part  thereof.  The  official 
seal^  if  there  be  any,  of  the  certifying  officer,  shall  also  be  affixed  to  such 
certificate  or  any  other  certificate,  except  when  the  certificate  of  a  clerk  of 
a  court  is  used  in  the  same  court,  or  before  an  officer  thereof.  [L.  1862; 
D.  Cd.  §738;  H.  C.  §748.] 

In  certifying  to  a  copy  of  a  record  it  la  Is  not  responsible  for  such  delay,  and  his 

necessary,  under  this  section,  for  the  cer-  appeal   is   not  affected   thereby:     State   ex 

tttyiDg  officer  to  show  that  the  copy  is  a  rel.  v.  Bstes,  34  Or.  209,  65  Pac.  26. 

correct    transcript    therefrom,    and   of   the  Several  copies  may  be  certified  together 

whole  of  such  original,  in  order  that  It  may  by   one   certificate,    properly   annexed   and 

be  competent  evidence:   Abraham  v.  Owens,  referring   to  all  of  such  copies,   so  as   to 

20  Or.  614,  26  Pac.  1112.  entitle    them    to    admission    as    evidence: 

Where  a  transcript  in  a  cause  was  filed  Portland  v.  Besser,  10  Or.  249. 

In  time,  but  the  clerk  failed  to  certify  that  Where  this  statute  is  the  controlling  one, 

he  had  compared  it  with  the  original,  as  if  the   certificate   does   not  state  that  the 

required  by  this  section,  and  it  had  to  be  copies  have  been  compared  by  the  officer 

sent  back  to  be  amended,  which  was  not  with  the  original,  they  are  not  admissible 

done  untU  after  the  expiration  of  the  time  as  evidence:    Bloomfield  v.  Humason,  11  Or. 

allowed  to  file  such  transcript,  the  appellant  230.  4  Pac.  832. 

I  761.    Provisions  of  this  Title  Apply  to  District  of  Columbia  or  Territory. 

The  provisions  of  this  chapter  applicable  to  the  public  writings  of  a 
lister  state  are  in  like  manner  applicable  to  the  public  writings  of  the 
District  of  Columbia  or  a  territory  of  the  United  States.  [L.  1862 ;  D.  Cd. 
§  739 ;  H.  C.  §  749.] 


CHAPTEE   VII. 

OF    PRIVATE  WRITINGS    AND    MATERIAL   OBJECTS. 

I  reSL    Private  Writings  Classified. 

Private  writings  are  either, — 

1.  Sealed;  or, 

2.  Unsealed.     [L.  1862;  D.  Cd.  §740;  H.  C.  §750.] 

S  763.    Seal  Defined. 

A  seal  is  a  particular  sign,  made  to  attest  in  the  most  formal  manner 
the  execution  of  an  instrument.     [L.  1862 ;  D.  Cd.  §  741 ;  H.  C.  §  761.] 

S  764.    Manner  of  Making  SeaL 

A  public  seal  in  this  state  is  a  stamp  or  impression  made  upon  wax. 
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wafer,  paper,  or  any  other  like  substaDcc,  upon  vhich  a  viaible  and  pema- 
nent  impresfiion  can  be  made.  A  private  eeal  may  be  made  in  the  sme 
manner,  or  it  mny  be  made  without  an  impreeeion,  by  a  water  or  m 
attached  to  the  instrument,  or  by  a  paper  attached  to  it  by  an  adhe-i^s 
substance,  or  by  a  scroll  or  other  sign  made  with  a  pen,  A  scroll  or  rtl«r 
sign  made  in  a  sister  state,  territory  of  the  United  States,  District  of  Colum- 
bia, or  a  foreign  country,  and  there  recognized  as  a  seal,  shall  be  so  re^ariti 
in  this  state.     [L.  1862,  p.  183;  L.  18C4;  D.  Cd.  §742;  H.  C.  g:52.] 

1 7es.    Seal.  Effect  Of. 

The  seal  aflued  to  a  writing  is  primary  evidence  of  a  considentiaL  I 
In  other  respects  there  is  no  difference  between  sealed  and  unsealed  writing, 
except  as  to  the  time  of  commencing  actions  or  suits  thereon.    A  wiiiis^  ^ 
under  seal  may  therefore  be  modified  or  discharged  by  a  writing  not  'osiii: 
seal  or  by  an  oral  agreement  otherwise  valid.     [L.  1862;  D.  Cd.  pi3;  I 
H.  C.  §  753.] 

A  seal  Is  prima,  facie  evMetice  of  a  conald-  An  Instrument  In  the  tonn  at  a  cccoUi- 

eratlon:     Taylor    v.    Fleckenaleln.    30    Fed.  ble   promissory    note,    but   with  a  scroll  Id 

100:  Rector  of  St.  Davlda  v.  Woods.  2*  Or,  which   the   word    ■"seal"    was   wrttten  titf 

404,  34   Pac,   18.   41  Am.   St.  Rep.  860;   Pen-  the  slsnature  of  the  maker.  Is  ■  seaM  la 

dleton  V.   Saunders,    19  Or.   26.   21   Pbc.   EOS.  atmmenl.  and  not  a  negotiable  promisor 

A    seal    attached    to   an    Instrument    Is   a  note,    though   there   Is    no   reference  to  iB 

sutdclent  expression  of  consideration  to  sat-  seal   In   the   body    of   the    Instrument:    Ds 

tsfy  the  statute  of  frauds:  Johnston  v.  born  v.  Hubbard.  20  Or.  31S.  Z&  Fac  IKL 
Wadsworth,   24  Or.  502,  S4   Pbc.   13. 

I  766.    Execution  of  Instrument  Defined. 

The  execution  of  a  writing  is  the  subscribing  and  delivering  it,  with  or 

without  affixing  a  seal.     [L.  1862;  D.  Cd.  §  7-14;  H.  C.  §  754.] 

I  acknoyrledgment 
.  grantee  to  prei 
I    knowledgment.  ' 


,  _ -.       — -    n  employed  his  agent  and 

„ slKnldes    his    Intention    when    and  delivery  lo  such  agent  was  delivery  to  tbc 

how   It    Is  to   lake   effect.      No   precise   for-  principal:    Swank   v.   Swank.  37  Or.  411,  il 

mula  Is  required;  II  U  not  necessary  there  Pac.   846,  anil  cases  there  cited. 

should    be   an   actual    handing   over    of   the  If  the  grantee  gets  possession  of  a  fltM 

instrument,   it   may  be  by  doing  something  not    Intended    for    him.    by    soma    trick  or 

and    saying    nothing,    or    by    saying   some-  other  means,   he  does   not  obtain  any  title 

thing  and  doing  nothing,   or  by  both.    The  to  ihe  property:    Allen  v.  Ayer,  K  Or.  W- 

Intentlon    la    the    essential    pari:      Fain    v.  39  Pac.  1. 

Smith.  14  Or.  K.   12  Pac.  36G.  S8  Am.  Rep.  It    was    held    to    be   a    sufflclent  dellrery. 

181;    Teller  v.    Brower.   14    Or.    4(15,    14    Pac.  where  a  person,   having  decided  to  convf>" 

309:  Bradtfeldt  v.  Cook,  27  Or,  204.  40  Pac,  In-    i    ■       -y    to    his   brother's    wife  as  the 

1,  BO  Am.  SI.  Rep.  TOI;  While  v.  White,  34  ion    tor    the    brother's    chlldrm. 
Or.   148,  G5  Pac.  64G, 


-.      -    „    -,    ..    .Finn-,    )iis  pillow.  :LT>il    i:,l,-y   *ave  II  10  his 

when  the  control  passes  beyond  recall  with  l.r.,iiii  r   with  dlrcctl.ii   lu   lime  it  reconl«l 

the  consent  of  Ihe  granlor.     The  giving  of  nfi.i-  his  death:    Payne  v.  ll.tllgarlh.  JJ  Or- 

a  deed  by  the  grantor,  after  signature  and  430.  64  Pac   IGZ. 

!  767.    Agreement  to  Settle  or  Compromise,  Without  Seal,  Valid. 

An  agreement  in  writing,  without  a  seal,  ior  the  compromise  or  set- 
tlement of  a  debt  or  controversy,  is  as  obligatory  as  if  a  seal  were  affixed. 
[L.  18C2;  D.  Cd.  §  745;  H.  C.  §  755.] 
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§  768.    Seal  not  Dispensed  with  Where  Required  by  Statute. 

The  last  three  sections  shall  not  be  construed  to  dispense  with  a  seal 
to  a  deed  or  other  writing  where  the  same  is  required  by  any  statute  of 
this  state.     [L.  1862;  D.  Cd.  §  746;  H.  C.  §  756.] 

§  709.    Subscribing  Witness  Defined 

A  subscribing  witness  is  one  who  sees  a  writing  executed,  or  hears  it 
acknowledged,  and  at  the  request  of  the  party  thereupon  signs  his  name 
as  a  witness.     [L.  1862 ;  D.  Cd.  §  747 ;  H.  C.  §  757.] 

Attestation  has  the  same  meaning  as  sub-  acknowledge    it,    or    observed    acts    which 

scribing  as  a  witness.  To  prove  the  attesta-  unmistakably  indicated  that  he  had  signed 

tion  of  a  will  it  must  be  shown  that  the  it.    The  acknowledgment  can  not,  however, 

witnesses   who  subscribed   their  names   to  be   inferred   from  mere   silence:    Luper  v. 

It   did   so  at   the   request   of   the   testator,  Werts,  19  Or.  135,  23  Fac.  860. 
that   they   saw   him   sign   and   heard   him 

f  770.    Books,  Maps,  Etc.,  how  far  E^ddence. 

Historical  works,  books  of  science  or  art,  and  published  maps  or  charts, 
when  made  by  persons  indiflferent  between  the  parties,  are  primary  evidence 
of  facts  of  general  notoriety  and  interest  [L.  1862 ;  D.  Cd.  §  748 ;  H.  C. 
§  758.] 

§  771.    Original  Writing  to  be  Produced  or  Accounted  For. 

The  original  writing  shall  be  produced  and  proved  except  as  provided 
in  section  703.  If  the  writing  be  in  the  custody  of  the  adverse  party,  he 
must  first  have  reasonable  notice  to  produce  it.  If  he  then  fail  to  do  so, 
the  contents  of  the  writing  may  be  proved  as  in  case  of  its  loss;  but  the 
notice  to  produce  it  is  not  necessary  where  the  writing  itself  is  a  notice,  or 
where  it  has  been  wrongfully  obtained  or  withheld  by  the  adverse  party. 
[L.  1862;  D.  Cd.  §749;  H.  C.  §759.] 

See  note  to  S  703,  ante.  contrary,    one   day's    notice   may   be    con- 

A   letterpress   copy   or   other   copy   of  a  sidered   sufficient:     Sugar   Pine   L,    Co.    v. 

letter  is  admissible  to  prove  the  contents  Garrett,  supra. 

of  the  original,  where  the  latter  is  proven  When  the  Indictment  set  out  the  contents 

to  have  been  mailed,  postage  prepaid,  di-  of  a  false  telegram  used  in  the  commission 

rected   to   the  adverse   party  at  his   usual  of  a  crime,  which  the  defendant  retained, 

post    office   address,    and    notice   has    been  it  was  proper  to  admit  secondary  evidence 

given  to  the  latter  to  produce  the  original  of    the    contents    of   the    telegram   without 

and  he  has  failed  to  do  so,   and  there  is  giving  defendant  notice  to  produce:    State 

evidence    that   the   copy   is    identical   with  v.  Hanscom,  28  Or.  432,  43  Pac.  167. 

and  in  every  respect  an  exact  copy  of  the  Secondary    evidence    of    the    transfer    of 

original:    Sugar  Pine  L.  Co.  v.  Garrett,  28  personal  property  by  bill  of  sale  is   inad- 

Or.  171,  42  Pac.  129.  missible,    unless    a    reasonable    excuse    is 

A  notice  to  produce  papers  at  a  trial  Is  given  for  not  producing  the  writing:    Price 

good   though   given   on  a   nonjudicial   day,  v.  Wolfer,  33  Or.  15,  52  Pac.  759. 
and,  in  the  absence  of  any  showing  to  the 

f  772.    Writings  Called  for  and  Inspected  Need  not  be  Offered. 

Though  a  writing  called  for  by  one  party  is  produced  by  the  other, 
and  is  thereupon  inspected  by  the  party  calling  for  it,  he  is  not  obliged  to 
oflEer  it  as  evidence  in  the  case.     [L.  1862;  D.  Cd.  §  750;  H.  C.  §  760.] 

f  773.    Proof  of  Writing  by  Subscribing  Witness. 

If  there  be  a  subscribing  witness  to  a  writing  offered  in  evidence,  its 
execution  shall  be  proved  by  him,  if  he  be  living  and  within  the  state  and 
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can  testify.  If  there  be  more  than  one  subscribing  witness^  the  evidenoe 
of  one  is  sufficient.  If  all  the  subscribing  witnesses  be  dead^  or  out  of  the 
state,  or  incapable  of  testifying,  the  handwriting  of  one  of  them,  and  that 
of  the  party,  shall  be  proved.     [L.  1862 ;  D.  Cd.  §  751 ;  H.  C.  §  761.] 

The  effect  of  siffninflr  the  name  of  a  wit-  be  proved:    Hall  v.  Weaver,  S4  FM.  109. 
ness  to  a  promissory  note  is  simply  to  re-       This  statute  Is  mandatory  as  to  the  proof 

quire    the    party    offering:    it    to    call    the  of  the  execution  of  writings,  and  permitting 

person  as  a  witness  thereto,  if  he  be  living  a  witnessed  contract  to  be  proved  other- 

and  within  the  state;  otherwise  his  hand-  wise  than  here  required  Is  error:    TTantMn 

writing,  as  well  as  that  of  the  party,  must  v.  Greenfield.  86  Or.  103,  58  Fac.  888. 

§  774.    Proof  by  Other  Evidence. 

If  the  subscribing  witness  denies^  or  does  not  recollect,  the  execution 
of  the  writing,  its  execution  may  then  be  proved  by  other  evidence. 
[L.  1862;  D.  Cd.  §  762;  H.  C.  §  762.] 

f  775.    When  Evidence  of  E2zecution  not  Necessary. 

Where,  however,  evidence  is  given  that  the  party  against  whom  the 
writing  is  offered  has  at  any  time  admitted  its  execution,  no  other  evidence 
of  the  execution  need  be  given,  if  the  instrument  be  one  mentioned  in  sec- 
tion 778,  or  one  produced  from  the  custody  of  the  adverse  party,  and  has 
been  acted  upon  by  him  as  genuine.     [L,  1862 ;  D.  Cd.  §  753 ;  H.  C.  §  763.] 

f  776.    Evidence  of  Handwriting. 

The  handwriting  of  a  person  may  be  shown,  by  any  one  who  believes 
it  to  be  his,  and  who  has  seen  him  write,  or  has  seen  writing  purporting  to 
have  been  his,  upon  which  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting.  [L.  1862;  D.  Cd.  §  754;  H.  C. 
§  764.] 

The  testimony  as  to  the  genuineness  of  ^ven  thereto:    State  v.   Tice,  SO  Or.  461, 

handwriting:  contemplated   by  this   section  48  Pac.  367. 

extends  to  crosses  or  marks  made  as  slf-  'A  witness  who  has  sworn  to  the  genuine' 

natures,  but  the  peculiarity  of  such  marks  ness  of  a  disputed  signature  to  a  note  may 

and    the   circumstances   surrounding   their  further  be  asked  if  he  would  act  upon  it  ii 

execution  should  be  carefully  considered  in  it  came  to  him  in  ordinary  business  ^°J~ 

determining   the   value   and   weight   to   be  actions:    Holmes   v.   Goldsmith,  147  U.  S. 

163. 

§  777.    Comparison  of  Handwriting  with  Writings  Admittedly  Genuine. 

Evidence  respecting  the  handwriting  may  ako  be  given  by  a  compari- 
son, made  by  a  witness  skilled  in  such  matters,  or  the  jury,  with  writings 
admitted  or  treated  as  genuine  by  the  party  against  whom  the  evidence 
is  oflEered.     [L.  1862;  D.  Cd.  §755;  H.  C.  §765.] 

See  note  to  8  718.  Munkers  v.   Farmers'  Ins.  Co.  80  Or.  21S, 

Where  testimony  Is  admissible  as  to  46  Pac.  850. 
comparison  of  handwriting,  care  should  be  But  a  writing  not  admitted  or  treatea  as 
taken  that  the  standard  of  comparison  is  genuine  by  the  party  against  whom  «  is 
genuine.  The  testimony  of  experts  should  offered  can  not  be  received  in  eviaence 
be  confined  to  a  comparison  of  the  disputed  solely  as  the  standard  with  which  Jo  corn- 
signatures  with  an  admitted  or  clearly  pare  a  writing  charged  to  be  a  /PJ^ery 
proven  signature:  Green  v.  Terwilliger,  66  State  v.  Tice,  30  Or.  460,  48  Pac.  367. 
Fed.  384.  A  stipulation  that  a  letter  might  be  re- 

When  the  genuineness  of  the  paper  sued  ceived  in  evidence  is  not  an  admission  or 

on   is   put   in   issue,   papers   not   otherwise  its  genuineness,  but  simply  a  waiver  o'^r 

competent  may  be  introduced  for  the  pur-  observation  of  rules  touching  proof  wnicn 

pose  of  enabling  the  Jury  to  make  <a  com-  would  identify  and  qualify  It  as  P">P®£,jJ 

parison  of  handwriting:    Holmes  v.   Gold-  go  to  the  jury,  and  its  genulnen^  n»y 

smith,   147  U.   S.  163.  thereafter  be  submitted  to  the  Jury  by  com- 

Any  writings  admitted  to  be,   or  shown  parison  with  other  writing  admitted  to  w 

to  be  genuine,  regardless  of  whether  they  genuine:     Osmun   v.    Winters,   30  Or.  iy»' 

refer   to   the   matter   In   issue   or   not,    are  46  Pac.  780. 
competent    as    the    basis    of    comparison: 


Chap,  vil]    Of  Private  Writings  and  Material  Objects.      381 

S  778.    Comparison  of  Handwriting  with  Writings  more  than  Twenty  Years  Old 
Purporting  to  be  Genuine. 

When  a  writing  is  more  than  twenty  years  old,  the  comparisons  may  be 
made  with  writings  purporiing  to  be  genuine,  and  generally  respected  and 
acted  upon  as  such  by  persons  having  an  interest  in  knowing  the  fact. 
[L.  1862;  D.  Cd.  §766;  H.  C.  §766.] 

f  779.    Writings  of  Deceased  Persons  Admissible  in  what  Cases, 

The  entries  or  other  writings  of  a  like  character  of  a  person  deceased 
or  without  the  state,  made  at  or  near  the  time  of  the  transaction,  and  in  a 
position  to  know  the  facts  stated  therein,  may  be  read  as  primary  evidence 
of  the  facts  stated  therein,  in  the  following  cases : — 

1.  When  the  entry  was  made  against  the  interest  of  the  person  making 
it;  or, 

2.  When  it  was  made  in  a  professional  capacity,  and  in  the  ordinary 
course  of  professional  conduct;  or, 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined 
by  law.     [L.  1862;  D.  Cd.  §757;  H.  C.  §767.] 

Private  writings  adverse  to  the  interest  state,  but  not  if  such  person  is  present  at 

of  the  person  msJulng  them  are  admissible  the  time  of  the  trial  and  testifies:   Susewind 

as  evidence    of   the    facts    stated    therein,  v.  Lever,  37  Or.  367,  61  Pac.  644. 
when  such  person  Is  dead  or  without  the 

f  780.    Entries  Repeated  Regarded  as  Originals. 

When  an  entry  is  repeated,  in  the  regular  course  of  business,  one  being 
copied  from  another,  at  or  near  the  time  of  the  transaction,  all  the  entries 
are  equally  regarded  as  originals.     [L.  1862 ;  D.  Cd.  §  758 ;  H.  C.  §  768.] 

f  781.    Proof  by  Material  Objects  Other  than  Writing. 

Whenever  an  object,  cognizable  by  the  senses,  has  such  a  relation  to 
the  fact  in  dispute  as  to  aflford  reasonable  grounds  of  belief  respecting  it, 
or  to  make  an  item  in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  and  character  may  be  proved  by 
witnesses.  The  exhibition  of  such  object  to  the  jury  shall  be  regulated  by 
the  sound  discretion  of  the  court.     [L.  1862 ;  D.  Cd.  §  759 ;  H.  C.  §  769.] 

The  clothing  worn  by  two  deceased  per-  were  made  were  identical  with  the  condi- 

Bons  at  the  time  they  were  killed  may  be  tlons    at    the    time    defendant    used    the 

offered  in  evidence  on  a  trial  for  the  murder  weapon:    State  v.  Fletcher.  24  Or.  298,  33 

of  a  third  prson  who  was  killed  with  them  Pac.  676;  to  the  same  effect,  see  State  v. 

at  the  same  time  by  the  defendant,  for  the  Justus.  11  Or.  178.  8  Pac.  337.  60  Am.  Rep. 

purpose   of   showinir  the   direction   of   the  470. 

gunshot  wounds  upon  their  persons,   and  The  experiments  and  demonstrations  used 

thereby  fixing  the  direction  from  which  the  in  evidence  should  be  made  under  condi- 

accnsed  flred  when  such  third  person  was  tions  similar  to  those  attending  the  fact  to 

Bhot:    State  v.  Porter.  32  Or.  136.  49  Pac.  be  Illustrated,   and  when  this  rule   is  ob- 

964.  served,  the  discretion  of  the  trial  court  in 

The  result  of  experiments  with  the  pistol  allowing:  the  result  of  such  experiments  to 

and  cartridges  found  upon  a  defendant  can  go  to  the  Jury  will  not  be  reviewed  in  the 

not  be  admitted   in  evidence,  unless   it  is  absence    of   abuse:     Leonard    v.    Southern 

shown  that  the  conditions  under  which  they  Pac.  Co.  21  Or.  666.  28  Pac.  887. 
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CHAPTER   VIII. 

OF    INDIRECT    EVIDENCE.    INFERENCES,    AND    PRESUMPTIONS. 

I  782.    Indirect  Evidence  of  Two  Kinds. 

Indirect  evidence  is  of  two  kinds: — 

1.  Inferences;  and, 

2.  Presumptions.     [L.  1862 ;  D.  Cd.  §  760 ;  H.  C.  §  770.] 

S  788.    Inference  Defined* 

An  inference  is  a  deduction  which  the  reason  of  the  jury  makes  from 
the  facts  proved,  without  an  express  direction  of  law  to  that  effect. 
[L.  1862 ;  D.  Cd.  §  761 ;  H.  C.  §  771.] 

§  784.    Presumption  Defined. 

A  presumption  is  a  deduction  which  the  law  expressly  directs  to  be 
made  from  particular  facts.     [L.  1862 ;  D.  Cd.  §  762 ;  H.  C.  §  772.] 

A  presumption  can  not  be  founded  upon  an  Inference,  but  must  be  upon  a  fact  or 
facts:    State  v.  Magers,  85  Or.  687,  67  ^c.  197. 

§  786.    Upon  what  an  Inference  is  Pounded. 

An  inference  must  be  founded, — 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a  consider- 
ation of  the  usual  propensities  or  passions  of  men,  the  particular  propen- 
sities or  passions  of  the  person  whose  act  is  in  question,  the  course  of  busi- 
ness, or  the  course  of  nature.     [L.  1862 ;  D,  Cd.  §  763 ;  H.  C.  §  773.] 

§  786.    Presumption  May  be  Controverted,  When* 

A  presumption,  unless  declared  by  law  to  be  conclusive,  may  be  over- 
come by  other  evidence,  direct  or  indirect;  but  unless  so  overcome,  the  jm 
are  bound  to  find  according  to  the  presumption.  [L.  1862;  D.  Cd.  §764; 
H.  C.  §  774.] 

§  787.    Specification  of  Conclusive  Presumptions. 

The  following  presumptions,  and  no  others,  are  deemed  conclusive:— 

1.  An  intent  to  murder,  from  the  deliberate  use  of  a  deadly  weapon, 
causing  death  within  a  year ; 

2.  A  malicious  and  guilty  intent,  from  the  deliberate  commission  of 
an  unlawful  act,  for  the  purpose  of  injuring  another; 

3.  The  truth  of  the  facts  recited  from  the  recital  in  a  written  instru- 
ment, between  the  parties  thereto,  their  representatives  or  successors  in 
interest  by  a  subsequent  title ;  but  this  rule  does  not  apply  to  the  recital  of 
a  consideration; 
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4.  Whenever  a  party  has,  by  his  own  declaration,  act,  or  omission, 
intentionally  and  deliberately  led  another  to  believe  a  particular  thing  true, 
and  to  act  upon  such  belief,  he  shall  not,  in  any  litigation  arising  out  of 
such  declaration,  act,  or  omission,  be  permitted  to  falsify  it; 

5.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord  at  the 
time  of  the  commencement  of  the  relation; 

6.  That  the  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not 
impotent,  is  legitimate; 

7.  The  judgment,  decree,  or  order  of  a  court,  when  declared  by  this 
code  to  be  conclusive;  but  such  judgment,  decree,  or  order  shall  be  pleaded, 
if  there  be  an  opportunity  to  do  so ;  and  if  there  be  no  such  opportunity, 
it  may  be  used  as  evidence  with  like  effect; 

8.  Any  other  presumption  which  by  statute  is  expressly  made  con- 
clusive.    [L.  1862;  D,  Cd.  §765;  H.  C.  §775.] 

AN  ATTEMPT  TO  MURDER.— The  con-  any  Irregrularlty  In  the  proceedings,  and  wlU 

elusive  presumption  of  an  Intent  to  murder  be  heard  only  to  show  that  the  proceedings 

aiisiog  from  the  deliberate  use  of  a  deadly  are  totally  void:    Wilson  v.   Salem»  24  Or. 

weapon,  standing  alone,  will  only  sustain  a  504.    34    Fac.    9;    Barkley   v.    Oregon    City, 

conviction  of  murder  in  the  second  degree.  24  Or.  615,  33  Pac.  978;  Strout  v.  Portland,  26 

There  must  be  some  other  proof  of  the  de-  Or.  294,  38  Pac.  126;  Smith  v.  Mlnto,  30  Or. 

liberation  and  premeditation   necessary   to  361,  48  Pac.  166. 

constitute  murder  in  the  first  degree  before  A  person  who  has  induced  plaintiff  to 
defendant  can  be  convicted  of  the  latter  forego  levying  an  attachment  on  the  prop- 
crime:  State  V.  Carver,  22  Or.  602,  30  Pac.  erty  of  their  common  debtor  by  its  promises 
315;  State  v.  Bartmess,  33  Or.  130,  64  Pac.  to  take  no  steps  to  secure  itself  until  an- 
H7.  other  meeting  could  be  had.  but  before  such 

The  following  definition  given  by  a  court  meeting  procured  a  chattel  mortgage  from 

in  its  instruction   "a  deliberate   use   of  a  said  debtor,  is  estopped  to  assert  the  pri- 

deadly  weapon  is  an  intentional  use,  a  use  orlty  thereof  over  the  debtor's  subsequent 

that  is  the  result  of  a  resolution,  purpose,  assignment  for  the  benefit  of  all  his  cred- 

or  design  formed  in  the  mind  and  reflected  itors:    Snell  v.  BcJcer  City  Bank,  29  Or.  260. 

upon,  not  done  In  self-defense;   it  is  only  46  Pac.  783. 

necessary  that  it  be  the  act  of  the  mind  The  revocation  of  a  parol  license  inferred 

when  the  mind  has  had  time  to  act  without  from  the  silent  acquiescence  of  a  person 

heat    or    passion"    is    correct:      State    v.  while  the  licensee  is  making  extensive  im- 

Abrams,  11  Or.  177,  8  Pac.  327.  provements.  is  discussed,  and  all  the  cases 

RECITALS. — ^Where  a  contract  refers  to  cited,  in  £^wing  v.  Rhea,  where  it  is  held 

certain  deeds,   and  states   that  they  were  that   the   silent  acquiescence   in   the   con- 

recorded  in   certain   counties,   making   the  struction  of  an  irrigating  ditch  across  the 

deeds  part  of  the  contract  for  a  more  spe-  lands  of  the  defendant,  at  considerable  ex- 

cifle  description,  it  is  conclusively  presumed  pense  to   the   plaintiff,    did   not   estop   the 

between  the  parties  that  such  deeds  existed  defendant,   prior  to  the   expiration   of   the 

and  were  so  recorded,  and  no  proof  thereof  period   of  limitation,   from   cutting  off  the 

is  necessary:    House  v.  Jackson,  24  Or.  98,  supply   of  water:     Ewing  v.   Rhea.   37   Or. 

32  Pac.    1027;    where,   however,    there   was  683.  82  Am.  St.  Rep.  783,  62  Pac.  790.     See. 

fraud  in  the  execution  of  the  contract,  no  also,  cases  holding  the  other  way:    Curtis 

such  conclusive  presumption  prevails:    Par-  v.  La  Grande  Water  Co.  20  Or.  34,  23  Pac. 

rtsh  V.  Parrlsh.  33  Or.  604,  64  Pac.  352.  808.  26  Pac.  378.  10  L.  R.  A.  484;  McBroom 

ESTOPPEL-— Before    it    can    be    claimed  v.   Thompson,   26  Or.   559,   38   Pac.    624,   42 

that  a  party  shall  not  be  permitted  to  fal-  Am.  St.  Rep.  806. 

sify   even    his    own    declarations,    act.    or  One    who    advises    another    to    purchase 

omission,  it  must  be  shown  that  he  thereby  property,    without    mentioning   a    vendor's 

Intentionally  and  deliberately  led  the  other  lien   which   he   himself   claims    thereon,    is 

party  to  believe  a  particular  thing  true,  and  estopped  from  asserting  it  after  the  nego- 

to  act  upon  such  belief:    Page  v.  Smith,  13  tlations  are  completed  and  the  consideration 

Or.  413.  10  Pac.  833.  paid:   Jones  v.  Gates.  24  Or.  411.  33  Pac.  989. 

In  order  to  force  an  estoppel  against  the  Where  a  city  draws  several  warrants  for 

legal  title   to   land,   the   case   relied   on   to  an  entire  demand,   it  thereby   consents   to 

work  the  estoppel  must  be  proven  by  clear,  an  assignment  of  such  several  parts  of  the 

concise,  and  conclusive  evidence:    Marshall  debt,  and  can  not  object  to  separate  suits 

V.  Williams.  21  Or.  272.  28  Pac.  137.  thereon:    Little  v.  Portland,  26  Or.  244,  37 

One  who.  for  the  purpose  of  hindering  and  Pac.  911. 

delaying  creditors,  places  the  title  to  land  A  corporation  which  neglects  to  promptlv 

In  another,  and  such  other  mortgages  the  disavow  the  unauthorized  acts  of  an  agent 

premises  while  the  legal  title  Is  in  her.  the  adopts  them  as  its  own.    No  formal  vote  or 

real  owner  is  estopped  by  her  conduct  from  resolution    is    necessary   for   that   purpose: 

asserting  any  title  that  shall  take  prece-  Finnegan  v.  Paciflc  Vinegar  Co.  26  Or.  152, 

dence  over  the  mortgage:    Alliance  Trust  87  Pac.  467. 

Co.  V.  O'Brien,  32  Or.  839,  61  Pac.  640.  Where  the  plaintiff  is  suing  the  defendant 

Property  owners  who  have  had  notice  and  for    wrongful    usurpation    of    a    franchise, 

an  opnortunity  to  be  heard  in  regard  to  an  where   he   was   the   efficient   cause   of   the 

Assessment   for   public    improvements   will  defendant's   making  large   expenditures   of 

not  be  granted  relief  from  such  assessment,  money,  and  was  one  of  the  officers  at  the 

where  they  failed  to  appear  and  make  their  time,   and  superintendent  of  the  work,  he 

objection  at  the  proper  time;  they  are  es-  can    not    set    up    his    own    acts    as    such 

topped  by  their  own  conduct  from  alleging  superintendent     as     the     identical     wrong 
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committed  by  the  defendant  of  which  he  agreement,  in  a  suit  for  an  accounting,  held 

complains:    Budd  v.  Multnomah  St.  Ry.  Co.  he  was  estopped  from  setting  up  the  in- 

15  Or.  411,  15  Fac.  664.  validity  of  such  agreement  because  it  was 

When,  by  the  terms  of  a  dissolution  agree-  not    in   writing:     Flower   v.    Bamekoff,  20 

ment  between  B.  and  M.,  the  latter  retired  Or.  132,  25  Pac.  370,  11  L.  R.  A.  149. 

from  the  Arm.  and  B.  was  to  pay  the  out-  Where   the  assignee   of  a  contractor  to 

standing  debts  and  liabilities  of  the  firm,  build  a  county  bridge  had  telegraphed  to 

and   made   a  composition   agreement  with  the  county  clerk  to  hold  sufficient  funds  to 

the  Arm's  creditors  whereby  lie  was  to  pay  pay  the  laborers,  such  telegram  was  not  an 

fifty  per  cent  of  the  Arm's  debts,  upon  pay-  authorisation  to  pay  the  laborers,  and  did 

ment  of  which  B.  was  to  t>e  discharged,  but  not    create   an   estoppel   against   such  aa- 

not  M..  and  B.  coniplied  with  the  composi-  signee:    Bank  of  Idaho  v.  Malheur  County, 

tion  agreement,  and  thereupon  went  to  one  30  Or.  427.  46  Pac.  781.  36  L.  R.  A.  142. 

of  the  principal  creditors  of  the  firm  and  Where  a  widow  has  done  nothing  to  lead 

asked  him  to  sue  B.  &  M.  and  collect  his  a  purchaser  at  an  administrator's  sale  to 

money    from    M.,    and    upon   action    being  believe    that    he   would   acquire    title  trte 

brought  he  made  no  defense,  and  did  not  from   her   dower,    she   is    not   estopped  to 

acquaint  M.  of  the  composition  agreement  claim  dower  by  the  fact  that  the  proceeds 

or  its  terms,  nor  plead  it  himself  as  a  de-  were  used  to  pay  a  mortgage  debt  under 

fense.  but  made  default,  and  M.  paid  a  large  which   her  dower   was   about   to   be  sold: 

sum  of  the  partnership  debts  of  B.  &  M.,  it  Whiteaker  v.  Belt,  26  Or.  495,  36  Pac  534. 

was    held.    that,    in   a   suit    for   failing   to  TENANT  DENYING  LANDLORD'S  TI- 

comply  with  the  dissolution  agreement,  B.  TLE. — A  tenant  is  not  estopped  from  as- 

was  estopped  from  relying  upon  the  sup-  serting   that    since   his    entry    the   lessor's 

posed   release   created   by   the   composition  title  has  expired,  by  his  conveyance  of  the 

agreement:    Miller  v.  Bailey,  19  Or.  644,  26  property  to  another:    West  Shore  Mills  Co. 

Pac.  27.  V.  Edwards.  24  Or.  478.  33  Pac.  987. 

When  a  person  has  acted  upon  and  re-  JUDGMENTS.    See  S  746,  ante,  and  note, 
ceived  the  benefits  of  a  parol  partnership 

f  788.    Specification  of  Certain  Disputable  Presumptions. 

All  other  presumptions  are  Batisfactory,  unless  overcome.  They  are 
denominated  disputable  presumptions,  and  may  be  controverted  by  other 
evidence.*    The  following  are  of  that  kind: — 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his  voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns; 

5.  That  evidence  willfully  suppressed  would  be  adverse  to  the  party 
suppressing  it,  if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior  being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid; 

10.  That  former  rent  or  installments  of  a  debt  have  been  paid  when  a 
receipt  for  the  latter  is  produced; 

11.  That  things  in  the  possession  of  a  person  are  owned  by  him; 

12.  That  a  person  is  the  owner  of  property  from  exercising  acts  of  own- 
ership over  it  or  from  common  reputation  of  his  ownership ; 

13.  That  a  person  in  possession  of  an  order  on  himself,  for  the  payment 
of  money  or  the  delivery  of  a  thing,  has  paid  the  money  or  delivered  the 
thing  accordingly; 

14.  That  a  person  acting  in  a  public  oflSce  was  regularly  appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court,  or  judge  acting  as  such,  whether  in  this  state  or  any 
other  state  or  country,  was  acting  ii^  the  lawful  exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive,  does  still  correctly 
determine  or  set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  submitted  to  the  jury,  and 
passed  upon  by  them; 
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19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  indorsed 
for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or  bill  of 
exchange  was  made  at  the  time  and  place  of  making  the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in  the  regular 
course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  acquiesced 
in  was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary  course  of 
nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into  a  contract  of 
copartnership ; 

30.  That  a  man  and  woman  deporting  themselves  as  husband  and  wife 
have  entered  into  a  lawful  contract  of  marriage; 

31.  That  a  wife  acting  with  her  husband  in  the  commission  of  a  felony, 
other  than  murder,  acted  by  coercion  and  without  guilty  intent; 

32.  That  a  child  bom  in  lawful  wedlock,  there  being  no  divorce  from 
bed  or  board,  is  legitimate; 

33.  That  a  thing  once  proved  to  exist  continues  as  long  as  is  usual 
with  things  of  that  nature; 

34.  That  the  law  has  been  obeyed; 

35.  That  a  document  or  writing  more  than  twenty  years  old  is  genuine, 
when  the  same  has  been  generally  acted  upon  as  genuine  by  persons  having 
an  interest  in  the  question,  and  its  custody  has  been  satisfactorily  explained ; 

36.  That  a  printed  and  published  book  purporting  to  be  printed  and 
published  by  public  authority  was  so  printed  or  published; 

37.  That  a  printed  and  published  book  purporting  to  contain  reports 
of  eases  determined  in  the  tribunals  of  the  state  or  country  where  the  book 
is  published  contains  correct  reports  of  such  cases; 

38.  That  an  uninterrupted  adverse  possession  of  real  property  for 
twenty  years  or  more  has  been  held  pursuant  to  a  written  conveyance; 

39.  That  a  trustee  or  other  person  whose  duty  it  was  to  convey  real 
property  to  a  particular  person  has  actually  conveyed  it  to  him,  when  such 
presumption  is  necessary  to  perfect  title  of  such  person  or  his  successor  in 
interest ; 

40.  Every  sale  of  personal  property,  capable  of  immediate  delivery  to 
the  purchaser,  and  every  assignment  of  such  property,  by  way  of  mortgage 
or  security,  or  upon  any  condition  whatever,  unless  the  same  be  accompanied 
by  an  immediate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession,  creates  a  presumption  of  fraud  as  against  the  cred- 

VOL.  I.— 25. 
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itors  of  the  seller  or  assignor^  during  his  possession,  or  as  against  subse- 
quent purchasers  in  good  faith  and  for  a  valuable  consideration,  disputable 
only  by  making  it  appear  on  the  part  of  the  person  claiming  under  such 
sale  or  assignment  that  the  same  was  made  in  godd  faith,  for  a  sufficient 
consideration,  and  without  intent  to  defraud  such  creditors  or  purchasers; 
but  the  presumption  herein  specified  does  not  exist  in  the  case  of  a  mortgage 
duly  filed  or  recorded  as  provided  by  law; 

By  fi  6633  every  mortgage,  deed  of  trust,  mortgagees   in   good   faith,   unless   accom- 

conveyance,    or   Instrument   intended   as   a  panied   by   immediate   delivery  and  actual 

mortgage    on    personal    property,    shall   be  and  continual  change  of  possession*  or  un- 

void  as  against  subsequent  purchasers  and  less  it  shall  be  recorded. 

41.  When  two  persons  perish  in  the  same  calamity,  such  as  a  wreck, 
a  battle,  or  a  conflagration,  and  it  is  not  shown  who  died  first,  and  there 
are  no  particular  circumstances  from  which  it  can  be  inferred,  survivorship 
is  presumed,  from  the  probabilities  resulting  from  the  strength,  age,  and 
sex,  according  to  the  following  rules: — 

First.  If  both  those  who  have  perished  were  under  the  age  of  fifteen 
years,  the  older  is  presumed  to  have  survived ; 

Second,  If  both  were  above  the  age  of  sixty  years,  the  younger  is  pre- 
sumed to  have  survived; 

Third.  If  one  be  under  fifteen,  and  the  other  above  sixty  years,  the 
former  is  presumed  to  have  survived; 

Fourth.  If  both  be  over  fifteen  and  under  sixty  years,  and  the  sexes 
be  different,  the  male  is  presumed  to  have  survived;  if  the  sexes  be  the  same, 
then  the  older; 

Fifth.  If  one  be  imder  fifteen  or  over  sixty  years,  and  the  other  between 
those  ages,  the  latter  is  presumed  to  have  survived.  [L.  1862;  D.  Cd. 
§  766 ;  H.  C.  §  776.] 

INNOCENCE.— In  an  action  for  libel  for  Ing  at  a  verdict:    First  Nat  Bank  v.  Com- 

the   publication   of   an   article   charging   a  mercial  Assur.  Co.  33  Or.  63,  62  Pac  1062. 

criminal  offense,  the  presumption  of  inno-  ORDINARY  CONSEQUENCES  OP  VOL- 

cence  is  prima  facie  evidence  of  the  falsity  UNTART   ACT.— Every   injurious   publica- 

of   the   publication   and   want    of  probable  tion    concerning    another,    if    it    contains 

cause,  and  sufflcient  to  compel  the  defend-  libelous  matter,  is  presumed  to  have  been 

ant  to  allege  and  prove  the  truth  of  the  made    maliciously,    and    this    presumption 

charge:    Thomas  v.   Bowen,  29  Or.  266,  46  continues  until  it  appears  that  the  libelous 

Pac.  768.  matter  is  in  fact  true,  and  was  published 

By    reason    of    this    presumption,    when  with    good    motives    and    Justifiable   ends: 

fraud  is  relied  upon.  It  must  be  proved  by  State  v.  Mason,  26  Or.  273,  28  Pac.  130,  46 

circumstances  from  which  no  other  infer-  Am.  St.  Rep.  629,  26  L.  R.  A.  779. 

ence    but    that    of    fraud    can    be    drawn:  SUPPRESSION    OP    EVIDENCE.— Proof 

Wimer  v.  Smith,  22  Or.  486.  30  Pac.  416.  of  concealment  of  a  murdered  man  will  be 

In  a  suit  for  divorce  on  the  ground  of  considered   adverse,    yet    It    can    raise   no 

adultery,    the    acts    of    adultery    must    be  presumption   of   malice:    State   v.   Magera, 

proven   by    convincing   proof    to    overcome  36  Or.  628,  67  Pac.  197. 

the  presumption  of  innocence  of  wrong  or  Where  the  authority  of  an  alleged  agent 

crime:    Herberger  v.  Herberger,  16  Or.  328,  to   execute   a   note,    in  an   action  thereon 

14   Pac.   70.  against  the  principal,  is  In  issue,  the  failnre 

Where  the  objection  relied  upon  to  re-  of  the  agent,  who  was  an  unwilling  witness, 
verse  a  case  is  that  evidence  was  errone-  to  produce  his  power  of  attorney,  does  not 
ously  admitted  because  It  tended  to  prove  of  itself  raise  the  presumption  that  he  was 
a  crime  different  from  that  alleged  in  the  authorized  to  execute  the  note:  Connell  v. 
indictment,  it  will  not  be  presumed  that  McLoughlln,  28  Or.  237.  42  Pac.  218. 
such  facts  constituted  a  crime  in  order  to  The  failure  or  refusal  of  a  party  to  pro- 
reverse  the  cause,  since  there  was  no  crim-  duce  certain  documents  in  accordance  with 
inal  Intention  proved:  State  v.  Roberts,  16  notice  by  his  opponent  renders  secondare 
Or.   194.   13  Pac.   896.  evidence  of  their  contents  admissible,  and 

Where  the  defense  to  an  action  on  an  in-  raises  the  presumption  that  such  secondary 

surance   policy    is   that   the   property   was  evidence,  if  any  is  produced,  is  less  harmful 

intentionally  burned,  it  is  proper  to  charge  than  the  original  documents,  unless  some 

the  Jury  that  the  person  charged  with  the  sufficient  or  reasonable  excuse  is  given  for 

crime  is  presumablv  Innocent,  and  that  such  failing  to  produce  them:  Schreyer  v.  Turner 

presumption  should  be  considered  in  arriv-  Flouring  Co.  29  Or.  11,  43  Pac.  719. 
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In  a  suit  to  reform  a  deed,  where  the  In  an  action  against  a  sheriff  to  recover 

evidence  offered  clearly  establishes  the  mis-  surplus  moneys  arising  from  a  sale  of  mort- 

take  alleged,  and  was  uncontradicted,  and  gaged  premises,  in  the  absence  of  an  alle- 

the  record  discloses  this  to  have  been  ad-  gation  to  the  contrary,  it  is  presumed  that 

mitted  by  the  original  parties  to  the  trans-  the  sheriff  paid  over  the  proceeds  of  the 

action,  the  failure  to  call  such  parties  as  sale  to  the  clerk:    Butler  v.  Smith,  20  Or. 

witnesses  did   not   raise  any   presumption  130,  26  Pac.  381. 

that    thetr    testimony    would    be    adverse:  Where  a  bridge  is  built  by  a  county,  it 

Ifooney  v.  Holcomb,  16  Or.  640,  16  Pac.  716.  is  presumed  that  It  is  built  upon  a  county 

In  an  action  for  damages  for  wrongful  road  by  virtue  of  this  section,  since  the 
injury,  where  the  plaintiff's  counsel  ad-  law  of  the  state  impliedly  prohibits  a 
mitted  on  the  trial  that  he  had  destroyed  a  county  from  constructing  a  bridge  else- 
statement  made  by  the  plaintiff  when  It  where:  Bank  of  Idaho  v.  Malheur  County, 
supposed  that  she  would  die  from  the  80  Or.  426,  46  Pac.  781,  36  L.  R.  A.  142. 


effects  of  the  injury,  and  where  there  is  no  Where    a    defendant    admits    a    certain 

effort  made  to  prove  the  contents  of  such  amount    due,    it    is    incumbent    upon    the 

statement,  the  Jury  are  Juatifled  in  inferring  court  to  instruct  the  Jury  that  they  should 

that  the  statement  was  not  very  important:  And  for  the  plaintiff  in  that  amount,  and, 

Bmitson  v.  Southern  Pac.  Co.  37  Or.  86,  60  in  the  absence  of  a  showing  of  the  record, 

Pac.  907.  it  must  be  presumed  that  the  court  so  in- 

On    an    issue    of    false    representation,  structed,  by  virtue  of  this  section,  and  if 

where  the  defendant  swears  that  the  plain-  the   Jury   found   for   the   defendant,    it    is 

tiff  made  such  representations  in  the  pres-  ground   for  setting  the   verdict  aside   and 

ence  of  a  third  person,   and   the   plaintiff  granting  a  new  trial:    Jacobs  v.  Oren,  30 

denies  that  he  made  such  representations.  Dr.  369,  48  Pac.  431. 

the  failure  of  the  defendant  to  call  such  In  the  absence  of  a  showing  to  the  con- 
third  person  raises  the  inference  that  such  trary,  it  will  always  be  presumed  .that  the 
third  person's  testimony  would  be  ad-  proceedings  of  the  trial  court  were  lawful 
verse:  Wimer  v.  Smith,  22  Or.  477,  30  and  regular,  as,  that  a  law  action  was 
Pac.  416.  properly  referred  to  a  referee,  and  that  the 

POSSESSION. — ^The    vendor's    possession  amount    allowed   as   attorney's   fees   on   a 

of  personal  property  creates  a  presumption  note  was  reasonable:    Trummer  v.  Konrad, 

of  his  ownership,  and  a  sale  by  him  while  32  Or.  66.  61  Pac.  447. 

so  possessed,  where  nothing  is  said  respect-  In  a  mandamus  proceeding  to  compel  the 

Ing  the  title,  creates  an  implied  warranty  apportionment  of  school  funds,  under  the 

that  he  had  a  valid  title:    Balte  v.  Bede-  law  of  1889.  it  was  unnecessary  to  allege 

miller.  37  Or.  30.  60  Pac.  601.  the   manner    in   which    the   county   school 

OWNERSHIP.  —  Common  reputation  is  superintendent  arrived  at  the  conclusion 
admissible  to  show  the  ownership  of  prop-  of  the  number  of  persons  of  school  age 
er^  in  dispute.  This  section  changes  the  within  a  given  district,  since  the  law  pro- 
common -law  rule  in  this  respect:  Wilson  v.  vides  for  the  manner  in  which  it  shall  be 
Maddock,  6  Or.  481.  done,  and  the  presumption  of  law  that  the 

The  ownership  of  a  fence  may  be  proved  official  duty  has   been   performed  is  suffl- 

by  evidence  that  a  person  built  the  fence  cient   for   the   proof   of   that   fact,    in   the 

and  kept  it  in  repair.    No  injury  could  re-  absence  of  a  direct  issue  thereon;  but  if  an 

suit  to  a  defendant  by  evidence  that  after  issue '  is   tendered,    it   must   be   established 

a  certain  date  defendant  continued  to  exer-  bv  proof:    School  Dist.  v.  Lambert,  28  Or. 

else  acta  of  ownership  thereover:    Siglin  v.  220.   42  Pac.  221. 

Coos  Bay  R.   Co.   36  Or.   82,  66  Pac.    1011,  The  list  of  property  of  citizens  returned 

76  Am.  St.  Rep.  463.  by  the  assessor,  as  well  as  the  value  placed 

Common  reputation  as  to  the  ownership  thereon,  must  be  deemed  prima  facie  cor- 

o(  the   land  u   not  constructive   notice  of  rect,  since  it  is  presumed  that  the  assessor 

the  reputed  owner's  title  to  persons  living  complied  with  the  law  in  arriving  at  such 

outside  of  the  community  where  the  land  assessment:    Godfrey  v.  Douglas  County,  28 

is  situated,  nor  to  a  purchaser  who  is  liv-  Or.   462,   43  Pac.   171;   Clinton  v.   Portland, 

ing  in  a  town  five  miles  distant  from  the  26  Or.  419.  38  Pac.  409. 

land:     Raymond  v.   Flavel,   27   Or.   248,   40  An  act  levying  a  tax  cm  a  specified  class 

Pac  158.  of  property  is  unconstitutional  as  provld- 

In   an  action  to   recover  money   lost  at  ing  for  double  taxation,  since  it  must  be 

gambling,  under  the  penal  statutes,   com-  presumed    that    the   property    had   already 

mon  reputation  of  ownership  is  admissible  been  taxed  by  the  proper  officer:    Ellis  v. 

to  show  that  the  defendant  was  the  pro-  FYazier,  38  Or.  472.  63  Pac.  642. 

prietor  of  the  house:    Meyers  v.  Dillon,  39  PRESUMPTION  AS  TO  JUDICIAL  REC- 

Or.   681,   66  Pac   867.  ORD. — Where  it  does  not  affirmatively  ap- 

PATMENT. — ^Warrants  in  the  possession  pear  that  the  bill  of  exceptions  contains  all 

of  the   city   treasurer,    canceled,   are   pre-  the  evidence,  it  will  be  presumed  that  the 

sumed  to  have  been  paid:    Portland  v.  Bes-  Judgment  is  correct,  provided  the  pleadings 

ser.    10   Or.   248.  sustain   the  Judgment:     Schaefer  v.   Stein. 

REGULAR  APPOINTMENT  to  an  office  29  Or.  147.  45  Pac.  301;  Davis  v.  Emmons.  32 

is  presumed  from  the  exercise  of  the  func-  Or.  393.  61  Pac.  662;  State  v.  Childers.  32  Or. 

tlons  of  the  office:    Dolph  v.  Barney,  6  Or.  J 26.  128.  49  Pac.  801:  Trummer  v.   Konrad. 

209. 32  Or.  56,  61  Pac.  447;  State  v.  Gardner.  33 

OFFICIAL  DUTY  REGULARLY  PER-  Or.  152.  64  Pac.  809;  First,  Nat.  Bank  v. 
PORMED.-— In  the  case  of  a  deed  to  school  Linn  County.  30  Or.  300,  47  Pac.  614;  State 
lands,  executed  by  the  superintendent  of  v.  Brown.  28  Or.  162.  41  Pac.  1042;  Tyler  v. 
common  schools,  the  grantor's  power  need  State.  28  Or.  241.  42  Pac.  618;  Miller  v. 
not  be  shown,  in  the  absence  of  an  issue  Htrschberg,  27  Or.  640.  40  Pac.  606. 
on  that  point,  as  this  presumption  does  When  the  records  are  lost,  it  will  be  pre- 
away  with  the  necessity  therefor:  Dolph  v.  sumed,  In  the  absence  of  a  contrary  show- 
Barney,  6  Or.  209.  ing,  that  a  decree  followed  the  allegations 

Where  there  is  an  objection  to  the  proof  and  prayer  of  the  complaint  on  which  it 

of  service  of  summons  upon  the  defendant,  was  based:    State  ex  rel.  v.  La  very,  31  Or. 

the  presumption  is  that  it  was  served  by  81.  49  Pac.  852. 

the  sheriff,  and  unless  this  presumption  is  As  regards  one  who  does  not  appeal  from 

afflrmatlvely  contradicted  by  the  record,  it  a  decree  or  Judgment,  it  is  presumed  cor- 

is  sufficient:    Ladd  v.  Higley,  6  Or.  299;  so  rect:    Inman  v.  Henderson,  29  Or.  121,  45 

in  regard  to  an  execution,  where  there  is  no  Pac.  300. 

affirmative  matter   in   the  record   showing  Where  a  wife  has  testified  in  an  action 

failure  to  comply  with  the  law,   the  pre-  in  which  her  husband  was  a  party,  where 

sumption    is    in    favor    of    its    sufficiency:  the  record  is  silent,  after  Judgment  it  will 

Whitley  V.  Murphy,  6  Or.  333,  20  Am.  Rep.  be   presumed    that   the   husband's    consent 

741.  was  given:    Long  v.  Landers,  10  Or.  176. 
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ALL  MATTERS  WITHIN  AN  ISSUE 
PASSED  UPON  BY  THE  JURY.— In  an 
action  upon  a  note,  where  the  issue  was 
Joined  as  to  the  reasonableness  of  at- 
torney's fees,  and  the  verdict  was  for  the 
amount  of  the  note  only,  it  is  presumed 
that  the  Jury  refused  to  allow  any  attorney 
fees:  Cox  v.  Alexander.  30  Or.  444,  46 
Pac.  794. 

Under  a  general  verdict  for  one  party 
or  the  other,  every  material  allegation  of 
the  pleading  of  that  party  will  be  presumed 
to  be  true:  Shmit  v.  Day,  27  Or.  116,  S9 
Pac.  870. 

In  an  action  for  the  price  or  dresses, 
where  the  defense  was  the  statute  of 
frauds,  and  the  court  left  it  to  the  Jury  to 
determine  whether  or  not  there  had  been 
such  a  receipt  and  acceptance  of  the 
dresses  as  would  take  it  out  of  the  statute, 
on  a  general  verdict  for  the  plaintiff,  it  will 
be  presumed  that  there  was  a  receipt  and 
acceptance  of  the  dresses  under  the  con- 
tract, upon  the  evidence  admitted:  Galvin 
V.  McKenjsie,  21  Or.  186.  27  Pac.  1039. 

Where  the  quantity  of  lumber  which  de- 
fendants had  on  hand  and  which  had  been 
sawed  frcun  timber  delivered  by  the  plaintiff 
under  a  written  contract,  was  one  of  the 
issues,  a  verdict  and  Judgment  thereon  is 
decisive  of  those  questions,  and  the  party 
against  whom  it  is  rendered  is  precluded 
in  a  subsequent  action  from  alleging  any- 
thing different:  Hall  v.  Zeller,  17  Or.  388, 
21  Pac    192 

FAIRNESS  AND  LEGALITY  IN  PRI- 
VATE TRANSACTIONS  is  presumed  until 
a  contrary  showing  is  made:  Barger  v. 
Taylor,  30  Or.  236.  47  Pac.   618. 

ORDINARY  COURSE  OF  BUSINESS 
F'OLLOWED:  Portland  v.  Besser.  10  Or. 
249. 

In  the  absence  of  evidence  to  the  con- 
trary, a  deposit  of  money  in  a  bank  will 
be  regarded  as  a  general  deposit:  Shute  v. 
Hinman,  34  Or.  683,  68  Pac.  882,  47  L.  R.  A. 
266. 

A  PROMISSORY  NOTE  OR  BILL  OF 
EXCHANGE  imports  prima  facie  a  con- 
sideration, and  there  is  no  proof  required 
of  such  consideration  until  it  has  been 
challenged  in  some  proper  manner:  Mc- 
Manus  v.  Smith,  37  Or.  226.  61  Pac.  844; 
Owens  V.  Snell.  29  Or.  488.  44  Pac.  827; 
Kenny  v.  Walker,  29  Or.  46.  44  Pac. 
601;  State  v.  Hanscom.  28  Or.  430.  43  Pac. 
167;  Flint  v.  Phipps,  16  Or.  448,  19  Pac.  643. 

A  promissory  note  is  presumed  to  have 
been  given  or  transferred  at  the  place  and 
date  stated  therein:  Kenny  v.  Walker,  29 
Or.  46,  44  Pac.  601;  Owens  v.  Snell,  29  Or. 
489.   44  Pac.    827. 

ACQUIESCENCE  FROM  BELIEF  OF 
RIGHT. — A  silence  for  twenty  years  In  re- 
gard to  the  property  transferred  by  a  deed 
is  prima  facie  evidence  that  the  party  fail- 
ing to  object  believed  that  the  deed  trans- 
ferred the  property  supposed:  Lovejoy  v. 
Willamette  Elec.  Co.  31  Or.  193,  61  Pac.  197. 

A  MAN  AND  WOMAN  are  presumed  to 


have  entered  into  a  lawful  contract  of  mar- 
riage when  it  is  shown  by  evidence  that 
they  are  living  together  and  cohabiting  as 
man  and  wife,  and  are  reputed  in  the  com- 
munity and  received  in  society  as  such: 
Murray  v.  Murray,  6  Or.  29;  McBean  v. 
McBean.  37  Or.  205,  61  Pac.  418.  This  pre- 
sumption does  not  obtain  where  the  proof 
indicates  that  the  relations  were  entirely 
meretricious  from  their  inception:  McBean 
V.  McBean,  supra. 

THE  CONTINUED  EXISTENCE  OP 
THINGS  ONCE  PROVED  TO  EXIST.— 
From  the  proof  of  the  execution  of  a  note 
it  is  presumed  that  it  is  still  in  force  until 
the  expiration  -of  six  years:  Mayes  v. 
Stephens.  38  Or.  621,  64  Pac.  319. 

Where  a  contract  is  once  proved  to  have 
been  executed  it  will  be  presumed  to  be  in 
force  until  its  completion:  Shznit  v.  Day, 
27  Or.   116,  39  Pac.  870. 

GENUINENESS  OF  A  DOCUMENT 
FROM  CONTINUED  RECOGNITION  BY 
THOSE  INTERESTED  THEREIN.— Where 
the  constitution  of  a  church  has  been  ob- 
served and  acted  upon  by  those  interested 
therein  as  the  true  organic  Law  of  the 
church  for  more  than  twenty  years,  it  Fill 
be  presumed  to  be  genuine:  Philomath  Col- 
lege v.  Wyatt,  27  Or.  444,  31  Pac.  206,  36 
L.  R.  A.  68. 

SALE  OR  MORTGAGE  OF  PERSONAL 
PROPERTY.— The  laws  of  1901  make  a 
chattel  mortgage  that  is  unaccompanied  by 
immediate  delivery  and  continued  change 
of  possession  void  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  un- 
less the  mortgage  is  recorded  in  the  proper 
office:    See  fi  6633.  Vol.  n. 

Where  the  vendee  or  mortgagee  goes  into 
possession,  there  is  no  presumption  of 
fraud:  Wyatt  v.  Wyatt,  31  Or.  539.  49  Pac. 
866;  Rule  v.  Bolles,  27  Or.  368,  41  Pac.  691. 

A  certified  copy  of  the  record  of  a  brand 
adopted  by  the  owner  or  certain  stock  upon 
purchasing  it,  is  competent  for  showing  the 
change  of  possession  of  such  animal:  Rule 
V.  Bolles,  supra. 

A  mortgage  on  a  stock  of  goods  was  filed 
as  soon  as  made,  and  the  mortgagee's 
agent,  who  occupied  the  other  side  of  the 
same  building  as  the  mortgagor,  took  pos- 
session, and  put  in  charge  a  man  who  hired 
the  mortgagor  to  help  him  as  clerk;  new- 
books  were  opened  and  all  moneys  received, 
after  payment  of  running  expenses,  were 
applied  on  the  mortgage  debt.  The  mort- 
gagor's name  on  the  window  was  not 
erased,  and  it  was  held  that  there  was  a 
change  of  possession:  Re  Fisher's  EZstate, 
26  Or.  64.  34  Pac.  1024. 

A  change  of  possession  must  be  actual 
as  distinguished  from  constructive  or  legal, 
and  it  must  be  accompanied  by  such  out- 
ward acts  of  ownership  as  will  indicate  to 
the  public  that  the  property  has  changed 
hands.  Possession  of  the  mortgagee  should 
also  be  exclusive,  and  not  Jointly  or  con- 
currently with  the  mortgagor:  Pierce  v. 
Kelly.  26  Or.  96,  34  Pac.  9^. 


CHAPTER    IX. 


OF    INDISPENSABLE    EVIDENCE. 


f  789.    Indispensable  Evidence. 

Certain  evidence  is  necessary  to  the  validity  of  particular  acts  or  the 
proof  of  particular  facts.     [L.  1862;  D.  Cd.  §  767;  H.  C.  §  777.] 

§  790.    Evidence  to  Prove  Usage,  Perjury,  or  Treason. 

Usage,  perjury,  and  treason  shall  be  proved  by  the  testimony  of  more 
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than  one  witness;  usage  by  the  testimony  of  at  least  two  witnesses;  treason 
by  the  testimony  of  two  witnesses  to  the  same  overt  act;  and  perjury  by 
the  testimony  of  two  witnesses,  or  one  witness  and  corroborating  circum- 
stances.    [L.  1862;  D.  Cd.  §768;  H.  C.  §778.] 

What  i&  meant  by  "corroboratingr  circum-  oath:    State  v.  Buckley,  18  Or.  231,  22  Pac. 

stances'*   la  evidence  aliunde,  which  tends  838. 

to  prove  the  prisoner's  guilt  Independent  of  The  evidence  of  only  one  witness  in  prov- 

his  declaration.    A  conviction  for  the  crime  ing  usage  is  not  incompetent  so  as  to  make 

of   perjury    can    not    be    sustained    where  its    admission    reversible    error,    where    no 

there  was  no  other  evidence  except  proof  request  that  the  evidence  be  withdrawn  or 

of  the  taking  of  the  oath,  the  giving  of  the  that  the  Jury  be  instructed  to  disregard  it 

evidence    upon    which    the    perjury    is    as-,  has    been    made   and    refused:     Aldrich    v. 

signed,    followed    by    proof    that    at    other  Columbia  Ry.   Co.   89  Or.  263.  64  Pac.  466. 

times  the  prisoner,  when  not  under  oath,  TREASON:      See     Oregon     Constitution, 

made  statements  the  legal  effect  of  which  Art.   I,   fi  24,  ante,  and   note, 
was    to    contradict    his    declaration    under 

1 791.    Evidence  to  Prove  Will 

A  last  will  and  testament^  except  when  made  by  a  soldier  in  actual 
military  service,  or  by  a  mariner  at  sea,  is  invalid,  unless  it  be  in  writing, 
and  executed  with  such  formalities  as  are  required  by  law.  Evidence, 
therefore,  of  such  will  shall  not  be  received,  other  than  the  written  instru- 
ment itself,  or  secondary  evidence  of  its  contents,  in  the  cases  prescribed 
by  law.     [L.  1862 ;  D.  Cd.  §  769 ;  H.  C.  §  779.] 

This  section  does  not  amount  to  an  excep-  dence,   furnishing  a  rule  for  the  guidance 

tion  to  the  general  rule  in  relation  to  the  of  the  probate  court  in  ascertaining  whether 

admissibility  of  certified  copies  of  the  rec-  a  will  has  been  executed  with  the  formall- 

ords  of  proceedings  In  probating  a  will,  and  ties   required   by   law.   and   authorizes   the 

does  not  authorize  the  admission  of  an  un-  admission    of    secondary    evidence    of    the 

probated  will  as  evidence  of  title  in  an  ac-  contents  of  a  lost  will,  or  of  one  improperly 

tlon  for  the  recovery  of  real  property.    It  is  destroyed  and  the  like:    Jones  v.   Dove,   6 

simply  a  general  principle  of  the  law  of  evi-  Or.  191. 

1 798.    Evidence  to  Prove  Alteration  or  Revocation  of  Will. 

A  written  will  can  not  be  revoked  or  altered  otherwise  than  by  another 
written  will,  or  another  writing  of  the  testator,  declaring  such  revocation 
or  alteration,  and  executed  with  the  same  formalities  required  by  law  for 
the  will  itself;  or  unless  the  will  be  burnt,  torn,  canceled,  obliterated,  or 
destroyed,  with  the  intent  and  for  the  purpose  of  revoking  the  same,  by 
the  testator  himself,  or  by  another  person,  in  his  presence,  by  his  direction 
and  consent;  and  when  so  done  by  another  person,  the  direction  and  consent 
of  the  testator,  and  the  fact  of  such  injury  or  destruction,  shall  be  proved  by 
at  least  two  witnesses.     [L.  1862 ;  D.  Cd.  §  770 ;  H.  C.  §  780.] 

This  section  does  not  impliedly  repeal  the  erence   to   revocation   by   Inference   of   law 

section  providing  that  the  will  of  an  un-  from  one's  acts:    Booth^s  Will,  40  Or.  , 

married  woman  shall  be  deemed  revoked  by  66  Pac.   710. 
ber  subsequent  marriage;  it  having  no  ref- 

1 798.    Evidence  of  Sale  or  Transfer  of  Real  Property. 

No  estate  or  interest  in  real  property,  other  than  a  lease  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  concerning  such  property, 
can  be  created,  transferred,  or  declared  otherwise  than  by  operation  of  law, 
or  by  a  conveyance  or  other  instrument  in  writing,  subscribed  by  the  party 
creating,  transferring,  or  declaring  the  same,  or  by  his  lawful  agent,  under 
written  authority,  and  executed  with  such  formalities  as  are  required  by 
law.    [L.  1862;  D.  Cd.  §  771;  H.  C.  §  781.] 
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VERBAL   CONTRACTS   RESPECTING  property   by    representing   that    It   will  be 

LAND. — ^As  to  leases  not  to  be  performed  managred  and  held  In  trust  for  the  grantor, 

within  a  year,   or  for  a  period  exceeding  with   the  Intent  to  eventually  appropriate 

one  year,  see  S  797»  post.  such  property   to  his  own  use,  a  trust  ex 

A  trust  In  real  estate  can  not  be  created  maleflclo    arises,    and    a    memorandum   in 

by  parol:    Cooper  v.  Thomason,  30  Or.  170,  writing  is  not  required  to  establish  It;  but 

46  Pac.  296;  Barger  v.  Barger,  30  Or.  275,  where  the  grantee,  at  the  time  he  received 

47  Pac.  702 ;  Dodson  v.  Dodson,  26  Or.  369,  37  the  title,  honestly  Intended  to  carry  out  the 
Pac.  642;  Parrish  v.  Parrlsh,  33  Or.  490,  54  trust,  but  afterwards  forms  the  design  of 
Pac.  352;  Richmond  v.  Bloch,  36  Or.  695,  defrauding  the  grantor,  the  trust  is  within 
60  Pac.  385.  the  statute,  and  must  be  in  writing:    Par- 

If,   however,   a  grantee  sells   land  under  rlsh  v.  Parrish.  33  Or.  490.  54  Pac.  362. 

a  parol  agreement  to  convert  it  into  money  Where  a  husband  conveyed  land  by  ab- 

and  pay  the  grantor's  debts,  his  subsequent  solute  deed   to  his  wife,   on  a  parol  trust 

acknowledgment  of  the  trust  will  bind  him.-  that  she  should  hold  it  in  trust  for  their 

as   an   express   trust   in   personal   property  children,  her  conveyance  of  the  land  to  the 

may  be  enforced  without  evidence  In  writ-  children  will  be  upheld  as  against  her  cred- 

ing:     Cooper  v.   Thomason.   30  Or.    170,   46  Itors.    though   executed   after   their  claims 

Pac.  296.  accrued.    While  the  wife  held  the  property. 

In  a  suit  to  enforce  such  a  trust  in  per-  If  she  sold  it  or  disposed  of  it,  she  could 

sonal     property,     the     original     agreement  have  passed  a  valid  title,  as  no  memoran- 

under  which  the  premises  were  held  may  dum  of  the  trust  was  in  writing,  but.  having 

be  proven  by  parol  evidence  to  show  the  executed  the  parol  trust,  the  creditors  have 

consideration   for  the   subsequent  declara-  no  right  to  have  the  property  of  such  other 

tion   of  the  trust  by   the  trustee:     Cooper  subjected   to  the  payment  of  the  debts  of 

v.  Thomason,  30  Or.  162,  46  Pac.  296.  the  trustee:    Richmond  v.  Bloch,  36  Or.  590, 

A  deed  deposited  in  escrow  is  insufficient  60  Pac.  3S6. 
to  take  an  oral  contract  for  the  sale  of  A  parol  license  to  divert  a  certain  quan- 
land  out  of  the  statute  of  frauds,  unless  tlty  of  wi^er  for  irrigating  purposes  Is  not 
such  deed  contains  a  memorandum  of  the  revocable  oy  the  licensor  after  the  licensee 
agreement;  nor  is  payment  of  the  purchase  has  expended  his  money  and  labor  in  dig- 
price  such  a  part  performance  as  to  over-  glng  a  ditch  and  preparing  his  land  for 
come  the  plea  of  the  statute;  but  taking  the  use  of  the  water  upon  the  faith  of  such 
possession  in  pursuance  of  the  terms  of  the  parol  license:  McBroom  v.  Thompson.  25 
contract,  and  making  Improvements  is  suf-  Or.  565.  68  Pac.  624.  42  Am.  St.  Rep.  806. 
flcient  for  that  purpose:  Cooper  v.  Thom-  See.  to  same  effect.  Bowman  v.  Bowman, 
ason,  30  Or.  174,  45  Pac.  296.  36  Or.  279.  67  Pac.  546;  but  see  La  very  v. 

When  money  is  once  Impressed  with  the  Arnold.  36  Or.  84.  67  Pac.  906;*  and  Ewlng* 

trust,  it  may  be  traced  in  equity  into  what-  v.  Rhea.  37  Or.  683,  62  Pac.  790,  S2  AnL  St 

ever  form   it  may  assume,   whenever  and  Rep.  783. 

wherever  it  is  capable  of  being  identified  An  agreement  to  pay  the  debts  of  another 

and   distinguished;    and    this   ru^t   ceases  In  consideration  of  the  conveyance  of  land 

only  when  the  means  of  ascertainment  fail:  does  not  come  within  the  statute  of  frauds. 

Barger  v.  Barger.  SO  Or.  275.  47  Pac.  702.  where  the  contract  as  to  the  property  is 

Where  the  plaintiff  erected  on  his  ward's  completely  executed:  Feldman  v.  McGuire, 
premises  flsh  wheels  and  operated  them  for  34  Or.  314,  55  Pac.  872. 
his  own  benefit,  and  upon  the  majority  of  A  valid  contract  of  partnership  for  the 
the  ward  it  was  agreed  by  parol  to  operate  purpose  of  speculating  in  real  estate  may 
the  wheels  in  partnership,  plaintiff  to  have  be  made  by  parol;  the  real  estate  or  title 
half  Interest  in  the  wheels  and  premises,  to  property  is  not  the  basis  of  such  con- 
but  nothing  was  paid  by  plaintiff  or  the  tract:  Flower  v.  Bamekoff,  20  Or.  136.  26 
partnership  for  such  property,  it  was  held  Pac.  370.  11  L.  R.  A.  149.  A  subsequent 
that  the  fish  wheels  were  realty  and  the  written  recognition  of  a  parol  agreement  is 
property  of  the  son.  and  that,  there  being  sufficient  to  establish  it  under  this  section 
no  written  Instrument  conveying  such  in-  as  an  agreement  In  writing:  Flak  v.  Hen- 
terest.  the  fish  wheels  were  not  partnership  arie.  13  Or.  156,  9  Pac.  322. 
property:  Dodson  v.  Dodson.  26  Or.  358,  37  A  verbal  sale  of  an  equitable  interest  In 
Pac.  542.  land  Is  void:   Chenoweth  v.  Lewis,  9  Or.  150. 

Where  a  person  obtains  the  legal  title  to 

S  794.    Last  Section  not  to  Affect  Certain  Cases. 

The  last  section  shall  not  be  construed  to  affect  the  power  of  a  testator 
in  the  disposition  of  his  real  property  by  a  last  will  and  testament,  nor  to 
prevent  a  trust  from  arising  or  being  extinguished  by  implication  or 
operation  of  law,  nor  to  affect  the  power  of  a  court  to  compel  specific  per- 
formance of  an  agreement  in  relation  to  such  property.  [L.  1862;  D.  Cd. 
§772;  H.  C.  §782.] 

SPECIFIC    PERFORMANCE.  —  A    party  A  perfect  contract  In  everything  except 

who  claims  a  rigrht  to  a  conveyance  of  land  that    it    Is    not    written    must    be   proved: 

upon  a  parol  agreement  on  the  ground  of  Wagonblast  v.  Whitney.   12  Or.   83,  6  Pac 

part  performance  must  make  out  by  clear  399.   63  Am.  Rep.  323.   note;  Richardson  v. 

and   unsatisfactory  proof   the   existence  of    Orth,    40   Or.   ,    66    Pac.    926;    Stone  v. 

the  contract  as  alle^d  by  him;  and  it  is    LAdd,  40  Or. ,  67  Pac.  418;  and  the  acts 

not  enough  that  the  acts  of  part  perform-  of  part  performance  must  be  clearly  proved: 

ance  proved  are   evidence  of  some  agree-  Kelly  v.   Ruble.   11  Or.  93,  4   Pac  593.    It 

ment.   but   they   must  be  unequivocal   and  must    be    certain    and    definite:     Odell   v. 

satisfactory     evidence     of     the     particular  Morin,  6  Or.  96. 

agreement  charged  in  the  complaint  or  an-  The  boundaries  of  the  land  sold  must  be 

swer.     Besides,  the  agreement  must  appear  clearly  defined,  and  if  possession  is  relied 

to  be   certain   in   Its   terms,   and   Just   and  on    as   part   performance,    such   possession 

fair  in  all  its  parts:    Plymale  v.  Comstock,  must  be  clear,  visible,  open,  notorious,  and 

9  Or.  321.  exclusive:    Brown  v.  Lord,  7  Or.  802. 
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Where     one     covenants    against    Incum-  18  Or.  602,  21  Pac.  558,  17  Am.  St.  Rep.  749^ 
brances,    specific   performance   will   not   be    note;  same  case,  17  Or.  480,  21  Pac.  658. 

decreed  at  his   instance  until  he   removes  A  trust  arising  from  the  operation  of  law 

all  incumbrances:    Sanford  v.  Wheelan,  12  is  not  within  the  purview  of  the  preceding 

Or.  801,  7  Pac  324.  section,   and   requires   no   memorandum   in 

The  amount  of  performance  necessary  to  writing  to  be  enforceable:  Parrish  v.  Par- 
justify  the  enforcement  of  an  oral  contract  rish,  33  Or.  490,  64  Pac.  352. 
to  convey  land  must  depend  upon  the  con-  The  marriage  alone  of  parties  to  an 
dltion  and  ability  of  the  party  claiming  agreement  will  not  be  a  part  performance 
specific  performance:  Barrett  v.  Schleich,  sufficient  to  take  out  of  the  statute  of 
37  Or.  613,  62  Pac.  792.  frauds   an   agreement   for   the   transfer   of 

Where  the  complaint  in  a  suit  for  specific  property;   and  a  court  of   equity  will   not 

performance   alleged   that   complainant,    in  decree    specific    performance    of    an    oral 

consideration  of  defendant's  agreement  to  agreement  to  make  a  marriage  settlement, 

convey,   agreed   to  reside   on   the   land,   to  unless  the  party  to  be  charged  has  given 

build  a  house  and  fences,  and  to  cultivate  countenance   to  the  doing  of  acts   by  the 

the  land,  and  no  motion  was  made  in  the  adverse  party  upon  the  faith  of  the  agree - 

trial   court  to   require   the   complainant  to  ment,   of  such   nature  that  the  latter  will 

specify   more  definitely  as  to  the  term  of  be  materially  injured  if  the  agreement  were 

residence,  and  the  character  and  extent  of  not  carried  out.    In  such  a  case  the  court, 

the  improvements  required  by   the  agree-  in   order  to  avoid  a  fraudulent  use  being 

ment,  failure  to  require  such  specific  alle-  made  of  the  statute,   will  enforce  specific 

gations  authorized  the  court  to  construe  the  performance  of  the  agreement:     Adams  v. 

character    of    the    improvements    and    the  Adams,  17  Or.  247,  20  Pac.  638. 

length   of  time   as   qualified   by   the   word  A   parol   agreement   to   convey   to   one's 

''reasonable,"    and,    the    evidence   showing  .stepdaughter    an    estate,    in    consideration 

reasonable  compliance,  a  decree  for  com-  that  the  latter  would  live  with  decedent  and 

plainant  will  not  be  disturbed:    Barrett  v.  her  husband  and  care  for  the  husband  dur- 

Schlelch.  37  Or.  613,  62  Pac.  792.,  ing  his  illness,  was  not  supported  by  suffl- 

Payment    of    the   purchase    price    is    not  cient  consideration  to  warrant  specific  per- 

such  part  performance  as  to  overcome  the  formance,     where     it    appeared     that    the 

plea  of  the  statute;  but  taking  possession  daughter  actually  cared  for  her  father  only 

in  pursuance  of  the  terms  of  the  contract  a  month  when  she  was  relieved  from  her 

and  making  inaprovements  is  sufficient  for  duty  by  his  removal  to  other  quarters,  and 

that   purpose,   and   such   contract   may   be  where  she  continued  her  regular  occupation 

specifically  enforced:    Cooper  v.  Thomason,  during    the    entire    period:     Richardson    v. 

30  Or.  176,  45  Pac.  296;  Wallace  v.  Scoggins.    Orth,  40  Or.  ,  66  Pac.  926. 

^  795.    Evidence  of  Sale  or  Transfer  of  VesseL 

A  sale  or  transfer  of  a  vessel  is  not  valid  unless  it  be  in  writing  and 
signed  by  the  party  making  the  transfer.  [L.  1862 ;  D.  Cd.  §  773 ;  H.  C. 
§  783.] 

An  incomplete  portion  of  a  boat,  as  the  "vessel"   within  the  meaning  of  this  sec- 
hull  or  other  part,  requiring  the  construe-  tion:   Tarnberg  v.  Watson,  13  Or.  11,  4  Pac 
tlon  of  an  additional  part  before  it  can  be  296. 
used  for   thQ   purpose   intended,    is   not   a 

f  7M.    Authority  to  Elxecute  Sealed  Instrument. 

The  authority  to  execute  a  sealed  instrument  for  another  shall  be  under 
seal,  if  the  sealing  of  the  instrument  be  essential  to  its  validity.  [L.  1862 ; 
D.  Cd.  §  774 ;  H.  C.  §  784.] 

A  mortgage  executed  on  behalf  of  a  cor-  contract  does  not  require  a  seal,  unless  a 

poration  by  a  duly  authorized  agent,  pur-  similar  contract,  if  made  by  an  individual, 

porting  to  be  under  its  seal,  is  not  invalid  would  have  to  be  sealed,  and  in  such  case 

because  the  seal  attached  is  only  a  scroll  any    convenient    seal    will    accomplish    the 

and   not    the    regularly    adopted    corporate  purpose:     Thayer  v.   Nehalem   Mill   Co.   31 

seal,  since  it  is  now  settled  that  a  corporate  Or.  444,  61  Pac  202. 

f  797.    Agreement  not  in  Writing,  When  Void. 

In  the  following  cases  the  agreement  is  void,  unless  the  same  or  some 
note  or  memorandum  thereof,  expressing  the  consideration,  be  in  writing 
and  subscribed  by  the  party  to  be  charged,  or  by  his*  lawfully  authorized 
agent ;  evidence  therefore  of  the  agreement  shall  not  be  received  other  than 
the  writing,  or  secondary  evidence  of  its  contents,  in  the  cases  prescribed 
by  law : — 

1.  An  agreement  that,  by  its  terms,  is  not  to  be  performed  within  a 
year  from  the  making  thereof; 

2.  An  agreement  to  answer  for  the  debt,  default,  or  miscarriage  of 
another; 
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3.  An  agreement  by  an  executor  or  administrator  to  pay  the  debts  of 
his  testator  or  intestate  out  of  his  own  estate; 

4.  An  agreement  made  upon  consideration  of  marriage^  other  than  a 
mutual  promise  to  marry ; 

6.  An  agreement  for  the  sale  of  personal  property  at  a  price  not  less 
than  fifty  dollars,  unless  the  buyer  accept  and  receive  some  part  of  such 
personal  property,  or  pay  at  the  time  some  part  of  the  purchase  money;  but 
when  the  sale  is  made  by  auction,  an  entry  by  the  auctioneer,  in  his  sale 
book,  at  the  time  of  the  sale,  of  the  kind  of  property  sold,  the  terms  of  the 
sale,  the  price,  and  the  names  of  the  purchaser  and  person  on  whose  account 
the  sale  is  made,  is  a  sufficient  memorandum ; 

6.  An  agreement  for  the  leasing,  for  a  longer  period  than  one  year,  or 
for  the  sale  of  real  property,  or  of  any  interest  therein; 

7.  An  agreement  concerning  real  property,  made  by  an  agent  of  the 
party  sought  to  be  charged,  unless  the  authority  of  the  agent  be  in  writing. 
[L.  1862;  D.  Cd.  §  776;  H.  C.  §  786.] 

STATUTE  OF  FRAUDS,   GENERALLY.  In   an   action    where   a  written   contract 

— The  consideration  must  be  expressed  In  has    been    modified    by    verbal    agreement, 

the  writing  in  order  to  make  the  agreement  which  verbal  agreement  was  not  to  be  per- 

'   valid:    Corbett  v.  Salem  Gas  Co.  6  Or.  408,  formed  within  one  year,  oral  evidence  was 

25  Am.  Rep.  641,  note.  admissible   in   an  action   thereon   in  order 

Defendant  signed  memorandum  of  agree-  to  give  an  understanding  of  the  surrounding 

ment  as  to  the  sale  of  land:    "Price  $6,000.  circumstances:    Keller  v.  Bley,  15  Or.  433, 

C.  pays  note  for  |200.     Deed  to  be  special  15   Pac.    705. 

warranty,    and    C.    pays    for    cablegrams.  DEBT.    DEFAULT,    OR   MISCARRIAGE 

Money  to  be  paid  on  or  before  forty  days.  OP  ANOTHER. — ^The  verbal  promise  to  pay 

Possession  when  money  paid  and  deed  given  the    debt    of   another    if    the    creditor  will 

to  W. ;  farm  297  acres  more  or  less  as  shown  forbear  to  sue,  or  discontinue  a  suit  already 

by  deed.     Abstract  furnished."    This  mem-  begun,  or  release  a  lien  on  personal  prop- 

orandum   was   held   insufficient  for   indefl-  erty  held   in  pledge,   unless   the  promissor 

niteness:     Catterlin    v.    Bush,    89    Or.    496,  derives  a  benefit  therefrom  peculiar  to  him- 

66  Pac.   1064.  self,    are   all   collaterial   undertakings,  and 

A  contract  between  cosureties,  fixing  the  within  the  statute  unless  in  writing:  Gump 

proportion  and   extent  of  their  several  or  v.    Halberstadt,    15    Or.    368,    15   Pac.   467; 

correlative  liability  as  between  themselves,  Miller  v.  Lynch.  17  Or.  61,  •IS  Pac.  845. 

is  not  within  the  statute  of  frauds:    Rose  Where   plaintiffs   perform   work  for  one 

v.  Wollenberg.  31   Or.   274,   44  Pac.  382,  65  who  contracted  with  defendants  to  do  it. 

Am.  St.  Rep.  826.  39  L.  R.  A.  878.  and  after  the  work  was  completed  delend- 

The  affixing  of  a  seal  to  an  instrument  ants  orally  promise  to  pay  therefor,  plain- 
implies  a  consideration,  which  is  a  sufficient  tifF  can  not  recover,  though  such  promise 
expression  thereof  to  satisfy  the  statute  of  was    unconditional:     Bixby   v.    Church,  28 
frauds:    Johnston  v.  Wadsworth,  24  Or.  502,  Or.  243,  42  Pac.  613. 
34  Pac.  13.  Where  L.  wrote  to  A.  "I  will  accept  C's 

AGREEMENT      NOT      TO      BE      PER-  order  for  |20  on  December  12.   1892,"  and 

FORMED  WITHIN   A  YEAR.— A  promise  C.    wrote   his   name   on  the   back  of  such 

to  pay  a  sum  of  money  "inside  of  a  year  paper,  he  is  not  liable  to  A.  thereon,  be- 

from  now."  is  not  within  this  subdivision:  cause,  if  the  promise  is  to  pay  C's  debt 

Denn  v.  Peters.  36  Or.  491,  69  Pac.  1109.  it  does  not  express  the  consideration,  and 

Where   the   parties   must   have   expected  if  it  is  only  a  promise  to  accept  an  order, 

that   a   contract   would   not   be   performed  the    order    was    never    drawn:     Allen   ▼. 

within  a  year,   yet  by  its  terms  it  might  Leavens,   26  Or.    167,   87  Pac.   488,  46  Am. 

have  been  so  performed,   it  is  not  within  St.  Rep.  613,  26  L.  R.  A.  620. 

the   statute:     Southwell   v.   Beesley.   5   Or.  If  a  defendant  agreed  with  the  plaintiff 

468.     It  must  appear  that  the  contract  is  to  pay  him  a  certain  sum  which  another, 

incapable   of   performance   within   a   year:  S.,  owed  him,  and  that  in  consideration  of 

Hedges  v.  Strong.  3  Or.  18.  such  agrreement  the  plaintiff  discharged  S. 

A   lease    to   commence    in    futuro    is   an  from  all  liability  upon  said  S.'8  debt,  and 

agreement  not   to   be  performed   within   a  released  proper^  which  had  been  held  for 

year  within  this  section,  and  must  be  in  such  debt,  the  defendant's  agreement  to  pay 

writing:    White  v.  Holland,  17  Or.  4.  8  Pac.  this  certain  sum  to  the  plaintiff  is  a  new 

673.  and  original  agreement,  and  is  not  within 

While  a  verbal  lease  of  land  for  a  term  the  statute  of  frauds:    Miller  v.  Lynch,  IT 

longer  than  one  year  is  void  so  that  neither  Or.  61,  19  Pac.  845. 

party   can   enforce    its   terms   against   the  But  where  one  has  a  received  a  fund  in 

other,  yet  if  the  lessee  go  into  possession  consideration  of  which  he  promises  to  pay 

under  the  lease  and  pay  rent  to  the  lessor,  the   debt   of  another,   this  promise  is  not 

who  accepts  it,  obligations  may  thereby  be  within  the  statute  of  frauds,  and  may  be 

created  in  reference  to  the  occupation  of  the  recovered    by   the    creditor   of   the  person 

property  that  would  be  legally  binding  upon  whose   debt   is    to   be   paid,    and   may  be 

the  parties.    The  acts  of  the  parties  under  proven  by  parol:    Feldman  v.  McGuire,  34 

such  a  lease  may  create  in  the  lessee  an  Or.  312.  66  Pac.  872. 

estate    from   year    to   year:     Rosenblat   v.  Where  the  credit  is  given  entirely  to  one 

Perkins,  18  Or.  156,  22  Pac.  698.  party  and  the  sale  of  goods  is  in  fact  to 
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that  party,   though   they  are  delivered  to  purchaser  Is  a  sufficient  delivery  to  take  the 

and  used  by  another  party,  the  statute  of  transaction   out   of  the  statute   of  frauds: 

fkuuds  does  not  apply,  and  the  promise  of  Wadhams  v.  Balfour,  82  Or.  332,  51  Pac.  642. 
such  party   is  an  original  promise,   which       An    oral    contract    to    manufacture    iron 

may  be  proven  without  a  writing:    Mackey  work  for  a  certain  building,  according  to 

T.  Smith,  21  Or.  604,  28  Pac.  974.  special  designs  and  measurements,  suitable 

An  agreement  between  cosureties  on  a  for  use  only  in  that  particular  building,  and 
bond  as  to  their  proportion  of  liability  not  used  in  the  ordinary  course  of  business 
thereon  is  not  an  agreement  to  answer  for  or  made  for  the  general  trade,  is  not  "an 
the  debt,  default,  or  miscarriage  of  an-  agreement  for  the  sale  of  personal  prop- 
other,  and  not  within  the  statute:  Rose  v.  erty"  within  this  section.  This  section  re- 
WoUenberg,  31  Or.  274,  44  Pac.  882,  66  Am.  fers  to  property  which  exists  in  specie  at 
St.  Rep.  826.  89  L.  R.  A.  378.  the  time  the  contract  is  entered  into:  Helntz 

Where  a  bond  is  given  for  release  from  v.    Burkhard,    29    Or.    69,    43    Pac.    866,    64 

arrest   in  an  action  for  debt,   conditioned  Am.  St.  Rep.  777,  81  L.  R.  A.  608. 
that  the  sureties  shall  pay  any  judgment       LEASING.    AND   OTHER    CONTRACTS 

that  may  be  recovered  against  their  prin-  IN  REGARD  TO  REAL  PROPERTY:     See 

ctpai.  while  such  bond  is  not  required  by  note  to  S  798,  ante. 

statute,  it  is  not  against  public  policy  and       An  agreement  for  the  leasing  of  land  for 

valid  and  binding,  and  when  entered  into  a  period  longer  than  one  year  is  within  the 

may  be  enforced:    Paddock  v.  Hume,  6  Or.  statute,  but  obligations  may  be  created  by 

86;  Taylor  v.  Fleckenstein,  30  Fed.  108.  a  part  performance  which  the  courts  will 

The  objection  that  a  contract  is  an  agree-  enforce,  and  the  lease  be  considered  as  one 

ment  to  answer  for  the  debt,   default,   or  from  year  to  year:    Wallace  v.   Scoggins, 

miscarriage  of  another,  must  be  taken  in  17  Or.  478,  21  Pac.  668,  18  Or.  602,  21  Pac. 

the  lower  court,  and  can  not  be  urged  for  668,  17  Am.   St.  Rep.   749,  note;  Rosenblat 

the  flrst  time  on  appeal:    Hawley  v.  Daw-  v.  Perkins.  18  Or.  169,  22  Pac.  698. 
son.  16  Or.  347,  18  Pelc.  692.  A  contract  to  grant  or  convey  an  ease- 

AGREEMENT  IN  CONSIDERATION  OF  ment  must  be  evidenced  by  writing:  Foss 
MARRIAGE. — ^The  marriage  alone  of  par-  v.  Newbury,  20  Or.  260,  26  Pac.  669. 
ties  is  not  such  a  partial  performance  of  Agreements  in  respect  to  boundary  lines 
an  agreement  made  between  them  regard-  are  based  upon  the  fact  that  the  true  line 
ing  pecuniary  rights  as  will  be  sufficient  of  separation  is  not  only  fairly  and  truly 
to  take  it  out  of  the  operation  of  this  in  dispute,  but  that  it  is  also,  to  some  ex- 
statute:  Adams  v.  Adams,  17  Or.  264,  20  tent,  undefined  and  unknown,  and  where 
Pac  638.  the  transactions  have  not  been  such  as  to 

AGREEMENT    FOR     SALE    OF    PER-  amount  to  an  honest  attempt  to  determine 

SONAL    PROPE3RTY. — ^An    agreement    for  a  doubtful  line,   the  courts  have  not  per- 

the  sale  of  property  exceeding  $60  in  value  mltted  an  agreement  to  stand  which  would 

need   not    be    in   writing,    where   the   pur-  operate   as   a   violation   of   the   statute   of 

chaser   takes   possession   of   it:     Duzan   v.  frauds:     Lennox  v.   Hendricks,    11   Or.   83, 

Meserve.  24  Or.  623,  34  Pac.  548;  Meyer  v.  4  Pac.  616. 
Thompson.  16  Or.  194,  18  Pac.  16.  A   memorandum  signed  by   two   parties. 

To  constitute  an  acceptance  there  must  reciting  an  agreement  by  the  party  of  the 

be  delivery  of  the  goods  by  the  vendor  with  first  part  to  deliver  certain  pasture  lands 

the  intention  of  investing  the  right  of  pos-  to  the  party  of  the  second  part,   and   an 

session  in  the  vendee,  and  there  must  be  agreement  by  the  latter  that  the  party  of 

a  receipt  and  acceptance  by  the  latter  with  the  flrst  part  can  have  the  use  of  the  speci- 

intentlon  to  take  possession  as  owner:  Gal-  fled  pasture,  is  not  invalid  on  the  ground 

vin  V.  MacKenzie,  21  Or.  186.  27  Pac.  1039.  that  it  is  merely  an  unaccepted  offer  by  the 

Where   an  agreement  was  had  that  de-  flrst  party.    By  signing  it  both  parties  be- 

fendant's  debts  should  be  liquidated  by  the  came  bound  by  its  terms  to  give  and  take 

transfer  of  certain  property,  including  a  fish  as  therein  provided:    Stubblefield  v.  Imbler, 

net  of  the  value  of  over  |60,   and   subse-  33  Or.  447,  64  Pac.  198. 
quently  the  plaintiff  gave  a  receipt  reciting       A  contract  to  purchase  a  tract  of  land* 

the  transfer  of  certain  property,  not.  how-  provided     the     title     proves     satisfactory, 

ever,  including  the  fish  net.  and  providing  should  be  in  writing  in  order  to  be  binding: 

that  the   transfer  was  in  full  payment  of  Watson  v.  Brooks,  13  Fed.  641. 
all  claims,  it  was  held  that  the  giving  of       AGENCY. — The  right  of  preserving  and 

the  receipt  was  not  a  payment  so  as  to  take  enforcing  a  mechanics'  lien  is  not  an  in- 

the  parol  agreement  for  the  aale  of  the  fish  terest  In  land,  and  the  agent's  authority  to 

net  out  of  the  statute  of  frauds:    Milos  v.  act   with   reference   to    it   need   not   be   in 

Covacevich,  40  Or.  ,  66  Pac.  914.  writing:    Hughes  v.  Lansing,  34  Or.  124,  66 

The  delivery  of  a  bill  of  lading  of  a  car  Pac.  96,  76  Am.  St.  Rep.  674. 
of  wheat  by  indorsement  in  blank  to  the 

f  798.    Evidence  of  Representations  as  to  Third  Persons. 

No  evidence  is  admissible  to  charge  a*  person  upon  a  representation  as. 
to  the  credit^  skill,  or  character  of  a  third  person,  unless  such  representation, 

or  some  memorandum  thereof,  be  in  writing,  and  either  subscribed  by  or 
in  the  handwriting  of  the  party  to  be  charged.  [L.  1862;  D.  Cd.  §  776; 
H.  C.  §  786.] 

The  signature  of  a  bank  cashier  with  his  official  title,  appended  to  a  letter  bearing  the 
tank's  name  at  its  head,  is  a  signature  of  the  bank  within  the  meaning  of  this  statute: 
Nevada  Bank  v.  Portland  Nat  Bank,  59  Fed.  889. 
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CHAPTER  I. 

BY    WHOM    EVIDENCE   TO    BE    PRODUCED.. 

f  799.    Evidence  to  be  Produced  by  Party  Having  the  Affirmative  Issue. 

The  party  having  the  affirmative  of  the  issue  shall  produce  the  evidence 
to  prove  it.  Therefore,  the  burden  of  proof  lies  on  the  party  who  would  be 
defeated  if  no  evidence  were  given  on  either  side.  [L.  1862;  D.  Cd.  §777; 
H.  C.  §  787.] 

See  8  717.  Pac.   344;   Wimer  v.   Smith,   22  Or.  476,  SO 

BURDEN  OF  PROOF.— A  party  afflrmlng  Pac.  416. 
a  cause  of  action  or  defense  always  has  the  Where  an  agreement,  which  is  the  con- 
burden  of  proof  in  relation  thereto,  and  an  sideration  of  the  contract  sued  upon,  is 
instruction  to  that  effect  when  requested  set  out  in  the  answer,  with  averment  of 
should  be  given:  Schumann  v.  Wager,  36  nonperformance  of  plaintifTs  engagements 
Or.  66,  58  Pac.  770.  under   it.    and    the    replication   admits  the 

The  person  alleging  fraud  to  vitiate  an  agreement  but  puts  in  issue  the  allegation 

agreement  has  the  burden  of  proof  thereof,  of  nonperformance,  the  burden  of  proof  to 

and  such  bui'den   is  on  one  who  seeks   to  show  performance  is  on  the  plaintiff:  Bris- 

surcharge    and    falsify    a    settled    account:  coe  v.  Jones,  10  Or.  63;  to  the  same  effect 

Fisk    V.    Basche.    31    Or.    181.    49   Pac.    981;  see  Ladd  v.  Mason.  10  Or.  316. 
Schoellhamer  v.   Rometsch.   26  Or.   405.   38 

§  800.    Alteration  in  Writing,  Who  to  Explain  —  What  Explanations  May  be 
Made. 

The  party  producing  a  writing  as  genuine  which  has  been  altered,  or 
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appears  to  have  been  altered^  after  its  execution  or  makings  in  a  part  material 
to  the  question  in  dispute^  shall  account  for  the  appearance  or  alteration. 
He  may  show  that  the  alteration  was  made  by  another  without  his  concur- 
rence, or  was  made  with  the  consent  of  the  parties  affected  by  it,  or  otherwise 
properly  or  innocently  made,  or  that  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that,  he  may  give  the 
writing  in  evidence,  but  not  otherwise.  [L.  1862 ;  D.  Cd.  §  778 ;  H.  C. 
§  788.] 

A  material  alteration  of  an  instrument.  First  Nat.   Bank  v.  Mack,  36  Or.  122,  67 

made  with  fradulent  and  vicious  intent  by  Fac.  326. 

the  party  o-i«-<ming  benefit  under  it,  avoids  Where  the  payee  of  a  note,  passable  "on 
the  mBtniment  and  extinguishes  all  liability  or  before'*  a  certain  date,  wrote  on  the  face 
thereon:  but  where  the  alteration  of  the  of  it  before  maturity  and  without  the  con- 
instrument  is  prompted  by  honest  motives,  sent  of  the  maker,  extendin^r  the  time  of 
with  the  intention  of  correcting  it  to  cor-  payment  thereof  to  a  later  day  certain,  the 
respond  with  what  tlie  parties  in  good  faith  change  of  time  of  payment  was  not  such 
believed  to  be  the  true  engpigement  of  the  an  alteration  as  avoided  the  note,  because 
parties  at  the  time  of  its  execution,  the  act  it  left  the  maker  free  to  pay  the  note  on  or 
does  not  destroy  the  legal  efficacy  of  such  before  such  date,  while  it  restrained  the 
instrument:  Wallace  v.  Tice,  82  Or.  289,  61  payee  from  compelling  him  to  do  so  before 
Fac  783.  that  time:    Drexler  v.   Smith.  30  Fed.  764. 

Wheine  a  record  which  Is  offered  in  evi-  When  a  person  executes  a  bond  as  surety 

denee  is  interlined,  erased,  and  mutilated,  and  leaves  it  with  his  principal  for  delivery 

the   interlineations,    erasures,   and   mutila-  to   the   obligee,    and   before   doing   so   the 

tions  should  be  fully  and  satisfactorily  ex-  former  procures  a  person  to  attest  the  sig- 

plained,  especially  where  it  is  sought  by  a  nature  of  the  surety,  who  Is  not  authorised 

record   in   such   condition   to   contradict  a  to  do  so,  such  attestation  is  not  an  altera- 

certifled  copy  which  appears  to  have  been  tion    of    the    instrument    that    impairs    or 

formally  and  regularly  transcribed:    Dolph  affects  its  value  as  an  instrument  of  evi- 

V.  Barney,  6  Or.  210;  Simpson  v.  Windsor,  dence  in  the  hands  of  the  obligee,  because 

21  Or.  382,  28  Pac.  72.  It    was    made    before    delivery:     HaU    v. 

The   fact  that  an  erasure  appears   in  a  Weaver,   84  Fed.   104. 

sheriflTs  return  on  a  writ  does  not  render  When   it  Is  apparent  that  an  alteration 

the  writ  inadmissible  in  evidence,  where  it  has  been  made,  parol  evidence  is  admissible 

is  shown  that  the  erasure  is  in  the  sheriffs  to  explain  under  what  circumstances,  when, 

own   writing,    and    was    made    before    the  and  by  whom  it  was  made:   Wren  v.  Fargo, 

return  was  filed:    Crossen  v.  Oliver,  37  Or.  2  Or.  20. 

617,  €1  Pac.  886.  Adding  to  a  promissory  note  the  words 

An  erasure  shown  not  to  have  been  made  "in  gold  coin"  is  a  material  alteration: 
after  its  execution,  even  after  admission  in  Wills  v.  Wilson,  3  Or.  308;  and  If  the  plain- 
evidence  of  the  Instrument,  renders  such  tifT  took  the'  note,  knowing  it  was  altered 
instrument  admissible  proof:  Nickum  v.  without  the  consent  of  one  of  the  makers, 
Gaston,  28  Or.  329,  42  Pac.  180.  he  can  not  recover  against  the  maker  not 

Where  an  action  is  brought  on  a  prom-  consenting;  but  if  the  plaintiff  was  without 

Issory  note  by  an  indorsee,  and  the  execu-  fault,  and  was  deceived,  and  received  the 

tion  of  the  note  is  admitted,  but  its  trans-  note  believing  that  it  was  altered  by  both 

fer  to  plaintiff  is  denied,  the  note  itself  is  the  makers,  the  plaintiff  is  entitled  to  re- 

oompetent  evidence  for  the  purpose  of  proof  cover  against  the  one  not  consenting,  upon 

of  such  transfer,  though  it  appears  to  nave  the  original  note  to  the  same  extent  as  if 

an  erased  indorsement  that  is  unexplained:  the  alteration  had  not  been  noade:    Wills 

V.  Wilson«  supra. 


CHAPTER   II. 

OF   THE   MEANS   OF   THE    PRODUCTION    OF   EVIDENCE. 

1 801.    Subpena  for  Witness  Defined. 

The  process  by  which  the  attendance  of  a  witness  is  required  is  a  snb- 
pcena.  It  is  a  writ  directed  to  a  person,  and  requiring  his  attendance,  at  a 
particular  time  and  place,  to  testify  as  a  witness  in  a  particular  action,  suit, 
or  proceeding  therein  specified,  on  behalf  of  a  particular  party  therein  men- 
tioned. It  may  also  require  him  to  bring  with  him  any  books,  documents  or 
other  things  under  his  control  which  he  is  bound  by  law  to  produce  in  evi- 
dence.    [L.  1862 ;  D.  Cd.  §  779 ;  H.  C.  §  789.] 

A  writ,  though  not  in  the  form  required  by  this  section,  which  requires  the  attend- 
ance of  a  witness,  is  sufficient  and  must  be  obeyed:  State  ex  rel.  v.  Bourne,  21  Or. 
227,  27  Pac.  1058. 


396       Op  Production  and  Effect  of  Evidence,  etc.     [Title x. 

§  808.    Subpoena,  how  and  by  Whom  Issued. 

The  subpoena  is  issued  as  follows: — 

1.  To  require  attendance  before  a  court  of  record,  or  at  the  trial  of  an 
issue  therein,  or  out  of  such  court  in  an  action,  suit,  or  proceeding  pending 
therein,  by  the  clerk  of  such  court; 

2.  To  require  attendance  before  a  commissioner  appointed  to  take  testi- 
mony, by  a  court  of  the  United  States,  or  a  territory  therein,  a  sister  state, 
or  any  foreign  country,  by  any  clerk  of  a  court  of  record,  in  places  within 
the  jurisdiction  of  such  court; 

3.  To  require  attendance  before  the  judge,  justice  of  the  peace,  or  other 
person  authorized  by  law  to  take  the  testimony  or  affidavit  of  another,  bv 
6uch  judge,  justice  of  the  peace,  or  other  person,  in  the  places  within  their 
respective  jurisdiction.     [L.  1862;  D.  Cd.  §  780;  H.  C.  §  790.] 

The  clerk  of  a  court  of  record  is  author-  issued  it:    State  ex  rel.  v.  Bourne,  21  Or. 

Ized  to  issue  a  subpoena  requiring  the  at-  227.  27  Pac.   1058. 

tendance  of  a  witness  before  a  resident  A  subpoena  may  be  issued  to  require  a 
commissioner  appointed  by  a  court  of  a  person  to  appear  before  an  officer  author- 
sister  state  to  take  testimony  to  be  used  ixed  to  administer  oaths  in  order  that  such 
in  that  state,  and  the  subpoena  when  issued  officer  may  take  his  deposition:  Wheeler  v. 
is    the   process    of   the   court   whose   clerk  Burckhardt,  34  Or.  607,  66  Pac.  644. 

§  808.    Subpoena,  When  and  to  Whom  Issued. 

The  subpoenas  authorized  by  subdivisions  1  and  2  of  the  last  section, 
upon  the  request  of  a  party  or  an  attorney  of  the  court,  shall  be  issued  by 
the  clerk  in  blank,  and  delivered  to  such  party  or  attorney,  who  may  there- 
after fill  up  such  blank  with  the  name  of  the  witness  or  witnesses  that  he 
may  desire  to  be  subpoenaed,  and  cause  the  same  to  be  served  as  in  this 
chapter  required.     [L.  1862 ;  D.  Cd.  §  781 ;  H.  C.  §  790.] 

§  804.    Subpoena,  how  Served. 

A  subpoena  may  be  served  by  the  party  or  any  other  person  over  eighteen 
years  of  age.  The  service  is  made  by  reading  and  showing  the  original, 
and  delivering  a  copy  or  ticket  containing  its  substance  to  the  witness  per- 
sonally, giving  or  offering  to  him  at  the  same 'time  the  fees  to  which  he  is 
entitled  for  travel  to  and  from  the  place  designated,  and  one  day's  attendance 
there.  Such  service  must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attendance.  [L.  1862; 
D.  Cd.  §  782 ;  H.  C.  §  792.] 

There  can  be  no  due  service  of  a  subpoena  from  the  place  deslgmated^  and  one  day's 

without    either    giving    or    offeringr   to    the  attendance  there:   Lombard  v.  Smith,  37  Or. 

witness  at  the  time  of  the  service  the  fees  26,  60  Pac.  388. 

to  which  he  is  entitled  for  traveling:  to  and  See  note  to  §  807,  post. 

§  805.    How  Senred  if  Witness  Concealed. 

A  sheriff,  his  deputy,  or  some  person  specially  appointed  by  him,  but 
none  other,  is  authorized  and  required  to  break  into  any  building  or  vessel 
in  which  a  witness  may  be  concealed,  so  as  to  prevent  the  service  of  a  sub- 
poena, and  serve  the  same  upon  such  witness.  [L.  1862;  D.  Cd.  §783; 
H.  C.  §  793.] 
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$  806.    Proof  of  Service  of  Subpoena. 

Proof  of  service  of  a  subpoena  shall  be  made  in  the  same  manner  as  in 
the  service  of  a  summons.     [L.  1862;  D.  Cd.  §  784;  H.  C.  §  794.] 

PROOF    OF    SERVICE    OF    SUMMONS:     See  ante,  8  54. 

i  807.    Where  Witness  Obliged  to  Attend. 

A  witness  is  not  obliged  to  attend  for  oral  examination  or  otherwise  at  a 
place  outside  of  the  county  in  which  he  resides,  or  in  which  he  may  be  served 
with  a  subpoena,  unless  his  residence  be  within  twenty  miles  of  such  place ; 
except  that,  in  an  action,  suit,  or  proceeding  pending  in  a  court  of  record,  the 
court  or  judge  thereof,  upon  the  affidavit  of  the  party,  or  some  one  on  his 
behalf,  showing  that  the  testimony  of  the  witness  is  material,  and  his  oral 
examination  important  and  desirable,  may  indorse  upon  the  subpoena  an  order 
for  the  attendance  of  the  witness;  the  service  of  such  subpoena  and  order, 
and  the  payment  of  double  fees  to  the  witness,  are  sufficient  to  require  his 
attendance,  if  he  be  served  within  the  state,  in  the  same  manner  as  if  he 
resided  in  the  county.     [L.  1862 ;  D.  Cd.  §  785 ;  H.  C.  §  795.] 

This  section,  allowing  double  mileasre  to  for  the  witness'  attendance,  based  thereon, 

witnesses,  does  not  apply  to  criminal  cases:  can  not  be  questioned  on  objections  to  the 

Sargent  v.  Umatilla  County,  13  Or.  443,  11  cost  bill:    Burrows  v.  Balfour,  supra. 

Pac.  225.  In  an   action   to   recover   a   payment   on 

A  witness   residing   without   the   county  certain  property  because  of  failure  of  title, 

and  more  than  twenty  miles  from  the  place  an  affidavit  for  a  witness  residing  outside 

of  trial,  when  requested  by  order  to  attend  of  the  county,  averring  that  such  witness 

for  oral  examination,  is  entitled  to  be  paid  would  testify  that  he  told  plaintiff  prior  to 

double  mileage:    Burrows  v.  Balfour,  39  Or.  the  purchase  of  the  state  of  the  title,  is  a 

4S8.  66  Pac.   1062.  sufficient  showing  as  to  materiality:    Bur- 

Where  the  affidavit  follows  the  language  rows  v.  Balfour,  supra, 
of  this  section  the  sufficiency  of  the  order 

S  808.    Person  Present  Compelled  to  Testify. 

A  person  present  in  court  or  before  a  judicial  officer  may  be  required 
to  testify  in  the  same  manner  as  if  he  were  in  attendance  before  such  court 
or  officer  on  a  subpcena.     [L.  1862 ;  D.  Cd.  §  786 ;  H.  C.  §  796.] 

1809.    Disobedience' to  Subpoena. 

Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  answer  as  a 
witness,  or  to  subscribe  an  affidavit  or  deposition  when  required,  may  be 
punished  as  a  contempt  by  the  court  or  officer  before  whom  he  is  required 
to  attend  or  the  refusal  takes,  place,  and  if  the  witness  be  a  party,  his  com- 
plaint, answer,  or  reply  may  be  stricken  out.  [L.  1862;  D.  Cd.  §787; 
H.  C.  §  797.] 

As  to  contempt,  see  §  682,  ante,  and  note. 

Where  the  defendant  refuses  to  appear  as  a  witness,  and  permit  his  deposition  to  be 
taken  upon  subpoena  by  the  adverse  party,  his  answer  may  be  stricken  out:  Wheeler 
T.  Burckhardt,  34  Or.  607,  56  Pac.  644. 

f  810.    Forfeiture  for  Disobedience. 

A  witness  disobeying  a  subpcena  duly  served  shall  also  forfeit  to  the 
party  requiring  his  attendance  the  sum  of  fifty  dollars  and  all  damages 
^'hich  he  may  sustain  by  the  failure  of  the  witness  to  attend;  which  for- 
feiture and  damages  may  be  recovered  by  an  action  at  law.  [L.  1862; 
D.  Cd.  §  788 ;  H.  C.  §  798.] 


398       Op  Production  and  Eppbct  op  Evidence,  etc.     [title x. 

The  payment  to  a  witness  of  his  fees  and  was  material,  and  that  damacre  other  than 

milesLge  Is  not  sufficient  to  entitle  the  party  the  loss  of  such  fees  and  mileage  resulted 

requlrinsr    the    attendance    to    recover    the  from  his  nonat tendance:  Lombard  v.  Smith, 

penalty    for    nonattendance    here    provided  37  Or.  23,  60  Pac.  388,  707. 
for,  but  it  must  be  shown  that  the  witness 

§  811.    When  Warrant  May  Issue  to  Bring  Witness. 

In  case  of  the  failure  of  a  witness  to  attend,  the  court  or  oflScer  before 
whom  he  is  required  to  attend^  upon  proof  of  the  due  service  of  the  subpoena 
and  the  failure  of  the  witness^  may  issue  a  warrant  to  the  sheriff  of  the 
county,  requiring  him  to  arrest  the  witness  and  bring  him  before  the  court  or 
officer  where  his  attendance  was  required.  [L.  1862 ;  D.  Cd.  §  789 ;  H.  C. 
§  799.] 

Where    a    witness    fails    to    attend,    the  the  court  may  refuse  to  grant  a  continuance 

proper  proceeding  is  to  apply  to  the  court  because  of  such  absent  witness:    State  v. 

to  have  him  arrested  and  brought  in,   as  Birchard,  85  Or.  494,  69  Paa  468. 
here  provided,  and  upon  a  failure  to  do  so 

f  812.    Warrant  of  Arrest  or  Commitment  Against  a  Witness. 

Every  warrant  of  commitment  issued  by  a  court  or  officer  pursuant  to 
this  chapter  shall  specify  therein  the  cause  of  the  commitment;  and  if  it 
be  for  refusing  to  answer  a  question^  such  question  shall  be  stated  in  the 
warrant.  A  warrant  to  arrest  or  commit  a  witness  shall  be  directed  to  the 
sheriflE  of  the  county  in  which  the  witness  is  attending  or  is  required  to 
attend.     [L.  1862;  D.  Cd.  §  790;  H.  C.  §  800.] 

§  818.    If  Witness  be  a  Prisoner,  how  Produced  or  Examined. 

If  the  witness  be  a  prisoner,  confined  in  a  prison  within  this  state,  an 
order  for  his  examination  in  the  prison  upon  deposition,  or  for  his  temporary 
removal  and  production,  before  a  court  or  officer,  for  the  purpose  of  being 
orally  examined,  may  be  made  as  follows : — 

1.  By  the  court  or  judge  thereof  in  which  the  action,  suit,  or  proceeding 
is  pending,  unless  it  be  a  court  of  a  justice  of  the  peace ;  . 

2.  By  any  judge  of  a  court  of  record,  when  the  action,  suit,  or  proceed- 
ing is  pending  in  a  justice's  court,  or  when  the  witness'  deposition,  aflBdavit, 
or  oral  examination  is  required  before  a  judge  or  other  person  out  of  court; 

3.  Such  order  shall  only  be  made  upon  the  affidavit  of  the  party  desiring 
the  order,  or  some  one  on  his  behalf,  showing  the  nature  of  the  action,  suit, 
or  proceeding,  the  testimony  expected  from  the  witness,  and  its  materiality; 

4.  If  the  witness  be  imprisoned  in  the  county  where  the  action,  suit,  or 
proceeding  is  pending,  and  for  a  cause  other  than  a  sentence  for  felony,  his 
production  may  be  required;  in  all  other  cases,  his  examination  shall  be  taken 
by  deposition.     [L.  1862 ;  D.  Cd.  §  791 ;  H.  C.  801.] 
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CHAPTER   III. 

OF    THE    MODE    OF   TAKING   THE   TESTIMONY    OF    WITNESSES. 

1 814.    Testimony  Taken  in  Three  Modes. 

The  testimony  of  a  witness  is  taken  in  three  modes : — 

1.  By  aflSdayit; 

2.  By  deposition; 

3.  By  oral  examination.     [L.  1862 ;  D.  Cd.  §  792 ;  H.  C.  §  802.] 

ft  816.    Affidavit,  Definition  Of. 

An  affidavit  is  a  written  declaration  under  oath,  made  without  notice  to 
the  adverse  party.     [L.  1862 ;  D.  Cd.  §  793 ;  H.  C.  §  803.] 

An  affidavit  to  be  valid  must  be  sworn  oath  in  person,  but  simply  atDxed  his  cer- 

to  before  some  officer  in  person,  and  a  pre-  tiflcate,  is  not  an  affidavit:   £3z  parte  Finn, 

tended  affidavit  with  the  certificate  of  an  82  Or.  626,  52  Pac.  766,  67  Am.  St.  Rep.  660. 
officer  attached,  who  did  not  administer  the 

i  816.    Deposition,  Definition  Of. 

A  deposition  is  a  written  declaration  under  oath,  made  upon  notice  to 
the  adverse  party,  for  the  purpose  of  enabling  him  to  attend  and  cross- 
examine.^    [L.  1862;  D.  Cd.  §  794;  H.  C.  §  804.] 

f  817.    Oral  Examination,  Definition  Of. 

An  oral  examination  is  an  examination  in  the  presence  of  the  jury  or 
tribunal  which  is  to  decide  the  fact,  or  act  upon  it,  the  testimony  being  heard 
by  the  jury  from  the  mouth  of  the  witness.  [L.  1862 ;  D.  Cd.  §  795 ;  H.  C, 
§  805.] 

Oral  examination  must  be  under  oath  or  affirmation.    See  §  694,  and  note. 

S  818.    Affidavit  or  Deposition,  how  Taken. 

In  all  affidavits  and  depositions,  the  witness  must  be  made  to  speak  in  the 
first  person.  Depositions  shall  be  taken  in  the  form  of  question  and  answer, 
tmless  the  parties  agree  to  a  diflEerent  mode.  [L.  1862;  D.  Cd.  §  796;  H.  C. 
§  806.] 

i  819.    How  Authenticated,  if  Taken  in  Other  State  or  Country. 

An  affidavit  or  deposition  taken  in  another  state  of  the  United  States  or 
a  territory  thereof,  the  District  of  Columbia,  or  in  a  foreign  country,  other- 
wise than  upon  commission,  must  be  authenticated  as  follows,  before  it  can 
be  used  in  this  state : — 

1-  It  must  be  certified  by  a  commissioner,  appointed  by  the  governor 
of  this  state  to  take  affidavits  and  depositions  in  such  other  state,  territory, 
district,  or  country;  or, 

2.  It  must  be  certified,  by  a  judge  of  a  court  having  a  clerk  and  a  seal, 
to  have  been  taken  and  subscribed  before  him,  at  a  time  and  place  therein 
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f^pecified,  and  the  existence  of  the  court,  the  fact  that  such  judge  is  a  member 
thereof,  and  the  genuineness  of  his  signature  shall  be  certified  by  the  clerk 
of  the  court,  under  the  seal  thereof.     [L.  1862 ;  D.  Cd.  §  797 ;  H.  C.  §  807.] 


CHAPTER   IV. 

OF   AFFIDAVITS. 

i  890.    Affidavit,  When  May  be  Used. 

An  aflSdavit  may  be  used  to  prove  the  service  of  a  summons,  notice,  or 
other  paper  in  an  action,  suit,  or  proceeding  to  obtain  a  provisional  remedy, 
the  examination  of  a  witness,  or  a  stay  of  proceedings,  or  upon  a  motion, 
and  in  any  other  case  expressly  provided  by  this  code  or  other  statute  of  the 
state,  except  as  provided  in  the  next  section.  [L.  1862;  D.  Cd.  §798; 
H.  C.  §  808.] 

§  881.    When  Deponent  to  be  Used  for  Cross-examination. 

Whenever  a  provisional  remedy  has  been  allowed  upon  affidavit,  the 
party  against  whom  it  is  allowed  may  serve  upon  the  party  by  whom  it  was 
obtained  a  notice,  requiring  the  person  making  the  affidavit  to  be  produced 
before  some  officer  authorized  to  administer  oaths,  therein  named,  for  cross- 
examination.  Thereupon,  the  party  to  whom  the  remedy  was  allowed  shall 
lose  the  benefit  of  the  affidavit  and  all  proceedings  founded  thereon,  unless 
within  eight  days,  or  such  other  time  as  the  court  or  judge  thereof  may  direct, 
upon  a  previous  notice  to  his  adversary  of  at  least  three  days,  he  produce  the 
deponent  for  examination  before  the  officer  mentioned  in  the  notice,  or  some 
other  of  like  authority,  provided  for  in  the  order  of  the  court  or  judge.  Upon 
such  production,  the  deponent  may  be  examined  by  either  party ;  but  a  party 
shall  not  be  obliged  to  produce  a  witness  for  examination  as  in  this  section 
provided,  except  within  the  county  where  the  provisional  remedy  was  allowed. 
[L.  1862;  D.  Cd.  §  799;  H.  C.  §  809.] 

§  882.    Proof  of  Publication  May  be  Made  by  Affidavit. 

Proof  of  the  publication  of  a  document  or  notice  required  by  law,  or 
by  an  order  of  court  or  a  judge,  to  be  published  in  a  newspaper,  may  be 
made  by  the  affidavit  of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or  notice,  specifying  the 
times  when  and  the  paper  in  which  the  publication  was  made;  but  such 
affidavit  must  be  made  within  six  months  after  the  last  day  of  publication. 
[L.  1862;  D.  Cd.  §  800;  H.  C.  §  810.] 

§  823.    Affidavit  of  Publication,  when  Filed,  and  Effect  Thereof  or  of  a  Copy. 

If  such  affidavit  be  made  in  an  action,  suit,  or  proceeding  pending  in 
a  court,  it  may  be  filed  with  the  clerk  thereof ;  if  not  so  made,  it  may  be  filed 
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with  the  clerk  of  the  county  where  the  newspaper  is  printed.  In  either  case, 
the  original  affidavit,  or  if  the  same  be  filed  with  the  clerk,  a  copy  thereof, 
duly  certified,  is  primary  evidence  of  the  facts  stated  therein.  [L.  1862; 
D.  Cd.  §  801 ;  H.  C.  §  811. 


CHAPTEB  V. 

OF   DEPOSITIONS. 

f  894.    Deposition,  when  Required. 

In  all  cases  other  than  those  mentioned  in  section  820,  where  a  written 
declaration  under  oath  is  used,  it  must  be  a  deposition  as  prescribed  by  this 
code.     [L.  1862 ;  D.  Cd.  §  802 ;  H.  C.  §  812.] 

i  8U.    Deposition  of  Witness  Out  of  State. 

The  testimony  of  a  witness  out  of  the  state  may  be  taken  by  deposition 
in  an  action  at  law,  at  any  time  after  the  service  of  the  summons  or  the 
appearance  of  the  defendant,  and  in  a  special  proceeding  at  any  time  after 
a  question  of  fact  has  arisen  therein.     [L.  1862 ;  D.  Cd.  §  803 ;  H.  C.  §  813.] 

f  SM.    Deposition  of  Witness  in  State. 

The  testimony  of  a  witness  in  this  state  may  be  taken  by  deposition,  in 
an  action  at  law,  at  any  time  after  the  service  of  the  summons,  or  the  appear- 
ance of  the  defendant;  and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases : — 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding  by  the 
adverse  party; 

2.  When  the  witness^  residence  is  such  that  he  is  not  obliged  to  attend 
in  obedience  to  a  subpoena,  as  provided  in  section  807 ; 

3.  When  the  witness  is  about  to  leave  the  county  and  go  more  than 
twenty  miles  beyond  the  place  of  trial ; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless 
too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any  other  case 
where  the  oral  examination  of  the  witness  is  not  required.  [L.  1862 ;  D.  Cd. 
§  804;  L.  1866,  p.  15,  §  6;  L.  1870,  p.  35,  §  10;  L.  1872,  p.  118,  §  3;  L.  1874, 
p.  97,  §  3 ;  H.  C.  §  814.] 

This   statute   gives    the    ri^rht    to   either  adverse  party,  his  pleadlngr  may  be  stricken 

party  to  take  the  deposition  of  the  adverse  out:    VHieeler  v.  Burckhardt,  84  Or.  606,  66 

party:    Roberts  v.   Farrlsh,   17  Or.   683.   22  Pac.  644.     So.  a  person  who  Is  a  party  to 

Fac.    136;    and    when   such   adverse   party  an  action  may  liave  his  deposition  taken  in 

refuses  to  appear  in  obedience  to  the  sum-  his  own  behalf:    Roberts  v.  Parrlsh,  supra, 
mons  to  have  his  deposition  taken  by  the 

1 827.    Reference  in  Equity  to  Take  Testimony  and  Report. 

Whenever  a  suit  in  equity  is  at  issue  upon  a  question  of  fact,  the  court 
may  refer  the  same  to  a  referee,  except  as  provided  in  section  406,  to  take  the 

Vol..  I.— 28. 
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testimony  in  the  case,  and  report  the  same  to  the  conrt  within  such  time 
as  the  court  or  judge  may  order ;  and  the  court  or  judge  thereof  shall  have 
power  to  revoke  a  reference  or  change  the  referee  as  in  its  discretion  it  shall 
see  fit.  Special  reference  may  be  made  to  a  special  referee  for  the  purpose 
of  taking  the  testimony  of  witnesses  residing  more  than  twenty  miles  from 
the  place  of  holding  the  court  or  residing  out  of  the  state,  and  the  testimony 
so  taken  shall  be  returned  to  the  court.  When  an  equity  cause  has  gone  to 
a  final  decree,  the  judge  of  the  court  rendering  the  decree  shall,  within  ton 
days  after  the  entry  of  the  decree  by  a  proper  certificate,  identify  all  the 
evidence  in  the  cause,  whether  consisting  of  the  testimony  of  the  witness 
documentary  evidence  or  exhibits.  The  referee  shall  have  the  power  to 
require  the  attendance  of  witnesses  and  may  issue  subpoenas  therefor.  The 
testimony  of  the  witnesses  taken  before  the  referee  shall  be  reduced  to 
writing :  Provided,  that  if  the  evidence  is  taken  by  a  stenographer,  he  shall 
extend  the  same,  and  certify  to  its  being  a  true  and  correct  transcript  thereof. 
All  documentary  evidence  offered  shall  be  preserved  and  incorporated  in  the 
report  of  the  evidence  by  the  referee.  Where  evidence  is  offered  by  any  party 
to  the  suit,  and  the  same  is  excluded  by  the  ruling  of  the  referee,  the  party 
80  offering  the  same  shall  be  entitled  to  have  the  same  taken  down  in  like 
manner  as  the  testimony  received  is  taken.  The  party  offering  such  testi- 
mony shall  be  required  to  pay  for  taking  such  testimony  so  excluded,  unless 
the  court  may  hold  the  same  was  competent.  [L.  1862;  D.  Cd,  §805; 
L.  1866,  p.  15,  §  7;  L.  1870,  p.  35,  §  11;  L.  1872,  p.  119,  §  4;  D.  &  L  C. 
§  805 ;  L.  1874,  p.  97,  §  4 ;  L.  1885,  p.  70,  §  2 ;  H.  C.  §  815 ;  L.  1893,  p.  27,  §  2.] 

See  note  to  §  406.  preaidinfir  Judge  within  ten  days  after  the 
The  amendment  of  1893  of  this  section  entry  of  the  decree,  as  here  required,  where 
deprived  the  trial  courts  of  the  power  they  the  testimony  and  exhibits  are  before  the 
possessed  under  the  former  law  to  refer  appellate  court,  and  the  delay  has  not  de- 
an issue  of  fact  In  a  suit  in  equity  to  a  prfved  the  respondent  of  any  rights  on  the 
referee,  with  direction  to  report  the  con-  appeal:  Osgood  v.  Osgood,  35  Or.  6,  66  Pac. 
elusions  of  fact  and  law  as  found  by  him.  1017. 

The  manifest  object  of  this  amendment  is  The  only  cases  in  which  the  trial  Judge 

to  compel  a  trial  by  the  court  of  such  issues  need  certify  the  testimony  are  those  tried 

of  fact,  to  the  end  that  it  may  observe  and  before  a  referee.    Where  the  trial  was  had 

note  the  appearance  of  the  witnesses  and  before  the  Judge  of  the  court,  the  certificate 

their  manner  of  testifying,  thereby  mate-  of  the  stenographer  is  all  that  is  required: 

rlally  aiding  the  court  in  weighing  the  evl-  Tallmadge  v.  Hooper,  87  Or.  609.  61  Fac  349. 

dence,    and   reaching   a  correct   conclusion  This   section  does  not  require  all  docu- 

Uierefrom;  and  when  it  becomes  necessary  mentary  evidence  to  be  offered  before  the 

to  refer  an  issue  of  fact  to  a  referee,  it  is  referee.    In  a  suit  to  determine  the  title  to 

incumbent  upon  the  court  to  reach  its  con-  real  property,  therefore,  a  plaintiff  was  en- 

clusions  of  fact  and  law  from  the  evidence  titled  to  put  the  documentary  evidence  of 

reported,  uninfluenced  by  any  opinion  of  the  his  title  m  evidence  on  the  final  hearing, 

referee  thereon:    Craig  v.  California  Vine-  though  they  had  not  been  offered  before  the 

yard  Co.  30  Or.  61,  46  Pac.  421.  referee:    Crown  Point  Mln.  Co.  v.  Crlsmon, 

Testimony  will  not  be  struck  out  on  ap-  39  Or.  864,  66  Pac.  87. 
peal  because  it  was  not  certified  to  by  the 


CHAPTER  VI. 

OF    THE    MANNER    OF    TAKING    DEPOSITIONS    OUT    OF    THE    STATE. 

§  888.    Deposition  of  Witness  Out  of  State,  how  Taken. 

The  deposition  of  a  witness  out  of  the  state  may  be  taken  upon  eommis- 
sion  issued  from  the  court,  or  without  commission  before  a  commissioner 
appointed  by  the  governor  of  this  state  to  take  depositions  in  other  states  or 
countries.     [L.  1862 ;  D.  Cd.  §  806 ;  H.  C.  §  816.] 
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1 8S9.    Commission,  how  and  by  whom  Issued. 

The  commission  may  be  issued  by  the  clerk  of  the  court,  or  by  a  justice 
of  the  peace  in  a  cause  in  his  own  court,  on  the  application  of  either  party, 
upon  five  days'  previous  notice  to  the  other.  It  shall  be  issued  to  a  person 
agreed  upon  by  the  parties,  or  if  they  do  not  agree,  to  a  judge,  justice  of  the 
peace,  notary  public,  or  clerk  of  a  court,  selected  by  the  officer  issuing  it. 
[L.  1862 ;  D.  Cd.  §  807 ;  H.  C.  §  817.] 

A  town  marshal  may  serve  notice  and  take  deposition,  and  the  return  of  his  acts 
should  be  made  as  a  return  on  a  summons  Is  made:  Jjo.  Grande  Nat.  Bank  v.  Blum. 
27  Or.  216.  41  Pac.  669. 

S  880.    Interrogatories  May  be  Annexed. 

Such  interrogatories,  direct  and  cross,  as  the  respective  parties  may 
prepare,  to  be  settled  by  the  clerk  or  justice  in  a  summary  manner  as  to  the 
form  thereof,  if  the  parties  disagree,  may  be  annexed  to  the  commission,  or 
when  the  parties  agree  to  that  mode,  the  examination  may  be  without  written 
interrogatories.     [L.  1862 ;  D.  Cd.  §  808 ;  H.  C.  §  818.] 

See  note  to  S  839,  post.  Emmons,  32  Or.  393,  51  Pac.  662;  and  where 

An  objection  to  the  form  of  an  Interroga-  the  bill  of  exceptions  does  not  purport  to 

tory  should  be  taken  at  the  time  it  Is  put,  contain  the  whole  of  the  deposition.  It  will 

and  if  not  taken  at  that  time,   it  will  be  be  presumed  that  the  law  In  regard  to  the 

too  late  to  urge  such  objection  when  the  taking   of   depositions    has    been   complied 

deposition  Is  offered  in  evidence:    Davis  v.  with:     Davis  v.  Emmons,  supra. 

1 881.    Commission,  what  to  Contain. 

The  commission  shall  authorize  the  commissioner  to  administer  an 
oath  to  the  witness,  and  to  take  his  deposition  in  answer  to  the  interrogatories, 
or  when  the  examination  is  to  be  without  them,  in  respect  to  the  question  in 
dispute,  and  to  certify  the  deposition  to  the  court  in  a  sealed  envelope,  directed 
to  the  clerk  or  justice  who  issued  the  commission,  or  other  person  designated 
and  agreed  upon,  and  forwarded  to  him  by  mail,  or  other  usual  channel 
of  conveyance.     [L.  1862 ;  D.  Cd.  §  809 ;  H.  C.  §  819.] 

This  section  only  requires  the  commis-  witness,  given  upon  his  oath  or  affirmation 
sioner  to  certify  the  deposition  to  the  court,  "by  me  duly  administered,  in  answer  to 
and  that  is  sufficiently  done  when  he  cer-  interrogatories  hereto  annexed  to  the  com- 
tlfles  that  the  following,  or  foregoing,  or  fission,  or  as  therein  stated":  Heirs  of 
accompanying,   is   the  examination   of  the    Clark  v.  Ellis,  9  Or.  128. 

§  882.    Trial,  when  Postponed  on  Account  of  Commission  to  Take  Testimony. 

A  trial  or  other  proceeding  shall  not  be  postponed  by  reason  of  a  com- 
mission not  being  returned,  except  it  appear  by  affidavit  that  the  testimony 
of  the  witness  is  material  and  necessary,  and  that  proper  diligence  has  been 
used  to  obtain  it.     [L.  1862;  D.  Ci  §  810;  H.  C.  §  820.] 

1 888.    Deposition  Taken  out  of  the  State  Before  Commissioner. 

The  deposition  of  a  witness  out  of  this  state  and  in  any  other  of  the 
United  States,  a  territory  thereof,  or  the  District  of  Columbia,  may  also 
be  taken  before  a  commissioner,  appointed  by  the  governor  of  this  state  to 
take  depositions  in  such  other  state,  territory,  or  district,  upon  giving  to 
the  adverse  party  eight  days^  notice  of  the  time  and  place  of  examination, 
the  name  of  the  commissioner  and  the  witness,  if  the  distance  of  the  place 
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cf  examination  from  the  place  where  the  testimony  is  to  be  used  do  not 
exceed  fifty  miles,  and  one  day  in  addition  for  every  additional  twenty-five 
miles.     [Ia  1862;  D.  Cd.  §  811;  H.  C.  §  821.] 

§  834.    Either  Party  May  Attend  or  Require  Written  Interrogatories. 

Either  party  may  attend  upon  such  examination,  and  examine  the 
witnesses  upon  oral  interrogatories,  but  if  either  party  by  written  notice 
to  the  other,  within  three  days  from  the  service  of  the  original  notice,  require 
it,  it  shall  be  taken  upon  written  interrogatories,  to  be  settled,  if  not  agreed 
upon,  by  the  same  officer  and  in  the  same  manner  as  in  case  of  deposition 
upon  commission;  and  in  such  case  the  deposition  shall  be  taken,  certified, 
and  directed  by  the  conmiissioner  in  the  same  manner  as  a  depoaition  upon 
commission.     [L.  1862 ;  D.  Cd.  §  812 ;  H-  C,  §  822.] 


CHAPTER   VII. 

OF  THE  MANNER  OF  TAKING  DEPOSITIONS  IN  THE  STATE. 

S  885.    Deposition  of  Witness  Within  the  State. 

Either  party  may  take  the  testimony  of  a  witness  in  this  state  by  deposi- 
tion, in  the  cases  allowed  by  this  code,  before  the  clerk  of  a  court  of  record^ 
or  other  person  authorized  to  administer  oaths,  on  giving  the  adverse  party 
previous  notice  of  the  time  and  place  of  examination,  the  name  of  the  oflScer 
and  the  witness;  such  notice  shall  be  at  least  three  days,  if  the  distance  of 
the  place  of  examination  from  the  residence  of  the  person  to  whom  the 
notice  is  given  do  not  exceed  twenty-five  miles,  and  one  day  in  addition 
for  every  additional  twenty-five  miles,  unless  the  court  or  judge  thereof 
by  order  prescribe  a  shorter  time.  When  a  shorter  time  is  prescribed 
the  order  shall  be  served  with  the  notice.  [L.  1862;  D.  Cd.  §  813;  L.  1866, 
p.  16,  §  8 ;  L.  1874,  p.  98,  §  5 ;  H.  C.  §  823.] 

It    is   unnecessary   to   procure   an   order  be  taken   before  any  officer  authorised  tck 

from  the  court  or  Jud^  to  take  the  testi-  administer  oaths,  upon  the  same  condltloiL 

mony  of  a  witness  in  this  state,  unless  the  as  any  other  witness,  and  it  is  not  neces- 

exlgencles    of    the    case   demand    that   his  sary  that  the  officer  taking  the  deposition 

testimony    should   be    taken    in   a   shorter  should    be    commissioned     by    the    court: 

period  than  that  prescribed  by  law:  Wheeler  Wheeler  v.  Burckhardt,  84  Or.  604,  56  Pac 

V.  Burckhardt.  34  Or.  608,  66  Pac.  644.  644. 

The  deposition  of  the  adverse  party  may 

§  886.    How  Taken—  Either  Party  May  Attend. 

Either  party  may  attend  upon  such  examination  and  examine  the  wit* 
ness  upon  oral  interrogatories.  The  deposition  shall  be  written  by  the  oflScer 
taking  the  same,  or  by  the  witness,  or  by  some  disinterested  person,  in  the 
presence  and  under  the  direction  of  such  officer.  When  completed,  it  shall 
be  read  to  or  by  the  witness,  and  subscribed  by  him.  Before  subscribing  it, 
the  witness  shall  be  allowed,  if  he  desire  it,  to  correct  or  explain  any  state- 
ment in  the  deposition,  but  such  statement,  although  corrected  and  explained, 
shall  remain  a  part  of  the  deposition.     [L.  1862;  D.  Cd,  §  814;  H.  C.  §  824.] 
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1 8S7.    Certificate  of  Officer  Taking  Depositioiu 

The  officer  taking  the  deposition  shall  append  thereto  his  certificate, 
imder  the  seal  of  his.oflBce,  if  there  be  a  seal,  to  the  effect  that  the  deposition 
was  taken  before  him,  at  a  place  mentioned,  between  certain  hours  of  a  day 
or  days  mentioned,  and  reduced  to  writing  by  a  person  therein  named; 
that  before  proceeding  to  the  examination,  the  witness  was  duly  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth;  that  the  deposition 
was  read  to  or  by  the  witness,  and  then  by  him  subscribed.  [L.  1862 ;  D.  Cd. 
§816;  H.  C.  §826.] 

See  note  to  §  881,  ante.  testimony  to  writing:    Mlnard  v.  Stillman, 

A  certificate  of  a  notary  public  appended  36  Or.  261,  57  Pac.  1022. 

to  a  deposition,  recitin^r  that  the  testimony  This  section  is  not  applicable  in  deter- 

of  deponent  luid  been  taken  by  himself  in  mlninsr   the  sufficiency  of  a  certifloate  to 

shorthand,      and     immediately     thereafter  depositions   taken   out   of   the   state   upon 

transcribed  by  a  person  named  from   his  written  interrogatories:    Heirs  of  Clark  v. 

direct  dictation,  complies  with  the  statute  Ellis,  9  Or.  134. 
as  to  showing  the  person  who  reduced  the 

1 838.    Deposition^  how  and  to  whom  Delivered  and  Forwarded. 

The  officer  taJdng  the  deposition  shall  inclose  the  same  in  a  sealed  envel- 
ope, directed  to  the  clerk  of  the  court  or  the  justice  of  the  peace  before  whom 
the  action,  suit,  or  proceeding  is  pending,  or  such  other  person  as  may  by 
writing  be  agreed  upon,  and  deliver  or  forward  the  same  accordingly,  by 
mail  or  other  usual  channel  of  conveyance.  [L.  1862 ;  D.  Cd.  §  816 ;  H.  C. 
§  826.] 

i  999.    Once  Taken  May  be  Used  by  Either  Party. 

A  deposition  taken  pursuant  to  the  provisions  of  this  title  may  be  used 
by  either  party  upon  the  trial  or  proceeding,  against  any  party  giving  or 
receiving  the  notice,  subject  to  all  legal  exceptions;  but  no  objections  can 
be  made  at  the  trial  to  the  relevancy  of  the  testimony  or  the  form  of  the 
interrogatory,  unless  the  same  appear  by  the  deposition  or  written  inter- 
rogatories to  have  been  taken  at  the  time  of  the  examination  or  the  settling 
of  such  interrogatories.  Section  836,  except  the  first  sentence  thereof,  and 
sections  837  and  838,  shall  apply  to  depositions  taken  out  of  the  state  on 
oral  interrogatories.  [L.  1862 ;  D.  Cd.  §  817 ;  L.  1866,  p.  16,  §  9 ;  L.  1874, 
p.  99,  §6;  H.  C.  §827.] 

See  note  to  succeedinsr  section.  interrogatories  might  he  offered  in  evidence 

An  objection   to   the   form   of  an   inter-  subject  to  objections  at  the  trial  that  they 

rogatory  in  a  deposition  must  be  made  when  were  incompetent,  irrelevant,  or  immaterial, 

the  question  is  propounded*  and  can  not  be  they  are  open  to  any  objection  at  the  trial 

first  urged  when  me  deposition  is  offered  which  might  have  been  taken  to  the  testl- 

In  evidence:    Davis  v.  Emmons,  32  Or.  89S,  mony  of  the  deponent  if  he  had  been  called 

61  Pac.  662.  as  a  witness:    Aldrich  v.  Columbia  Ry.  Co. 

Where  depositions  are  taken  in  pursuance  39  Or.  263,  64  Pac.  469. 
of  a  stipulation  that  the  answers  to  the 

S  840.    What  Proof  Necessary  Before  Depositions  can  be  Used*— What  Deposi- 
tions Excluded. 

If  a  deposition  be  taken  under  subdivisions  2,  3,  or  4  of  section  826, 
before  the  same  can  be  used,  proof  shall  be  made  that  the  witness  did  reside 
beyond  the  service  of  a  subpoena,  or  that  he  still  continues  absent  or  infirm, 
as  the  case  may  be,    A  deposition  taken,  whether  in  the  state  or  without, 
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upon  insuflBcient  notice  or  otherwise,  not  substantially  in  conformity  with 
the  provisions  of  this  title,  may  be  excluded  from  the  case,  unless  such  insuffi- 
cient notice  or  other  omission  has  been  waived  by  the  consent  or  conduct  of 
the  adverse  party.     [L.  1862 ;  D.  Cd.  §  818 ;  H.  C.  §  828.] 

The  objections  to  the  admission  in  evi-  Jections   of   that   kind   will   not   be  enter- 

dence  of  depositions  on  grounds  goin^r  only  tained  at  the  trial:    Foster  v.   Henderson, 

to  the  time  or  manner  of  taking  the  same  29  Or.  217,  45  Pac  898;  Sugar  Pine  L.  Ca 

must  be  made  by  motion  to  suppress.     Ob-  v.  Garrett,  28  Or.  168,  42  Pac.  129. 

9  841.    Dq;>08itioii  May  be  Read  in  Other  Action,  when  —  Exclusion  of  Part  of 
Depositioa  Includes  Cross-examination. 

When  a  deposition  has  been  once  taken^  it  may  be  read  in  the  same 
action^  suit,  or  proceeding,  or  in  any  other  action,  suit,  or  proceeding  between 
the  same  parties,  or  their  representatives  upon  the  same  subject,  and  is  then 
to  be  deemed  the  evidence  of  the  party  reading  it.  When  any  portion  of  a 
deposition  is  excluded  from  a  case,  so  much  of  the  adverse  examination  as 
relates  thereto  is  excluded  also.  [L.  1862 ;  D.  Cd.  §  819 ;  L.  1866,  p.  17,  §  10; 
L.  1874,  p.  99,  §  7 ;  H.  C.  §  829.] 

A  deposition  taken  in  a  former  action  A  deposition  taken  in  another  action  be- 
between  the  same  parties  may  be  used  in  tween  different  parties  to  prove  a  marriage 
a  subsequent  one:  Orei^nian  Ry.  Co.  v.  is  inadmissible:  Murray  v.  Murray,  6 
Oregon  Ry.  &  Nav.  Co.  28  Fed.  613.  Or.  26. 


CHAPTEE   VIII. 

OF  THE  GENERAL  RULES  OF  EXAMINATION. 

\  848.    Order  of  Proof,  how  Regulated. 

The  order  of  proof  shall  be  regulated  by  the  sound  discretion  of  the 
court.  Ordinarily,  the  party  beginning  the  case  shall  exhaust  his  evidence 
before  the  other  begins.     [L.  1862;  D.  Cd.  §  820;  H.  C.  §  830.] 

It  is  a  matter  resting^  in  the  discretion  This  discretion  extends  even  to  allowing 

of  the  court,  to  receive  at  any  convenient  the  plaintiff  to  reopen  the  original  case  to 

stage  of  the  trial  any  evidence  which  coun-  allow    the    introduction    of  additional  evl- 

sel  undertakes  to  produce  and  shows  will  dence,-  where     no     surprise    is    occasioned 

be    rendered    material    by    other    evidence,  thereby:    State  v:   Isenhart.  32  Or.  173,  52 

The  order  of  proof  is  in  the  sound  discre-  Pac.  669;  Davis  v.  Emmons,  32  Or.  395,  51 

tion  of  the  court,  and  the  exercise  of  such  Pac.  652. 

discretion    is    reviewable    only    for    abuse:  Error  in  admittinsr  expert  evidence  before 

Bennett  v.   Stephens,  8  Or.   445;   Osmun  v.  the    competency    of    the    witness    is    estab- 

Wlnters,  oO  Or.  188.  46  Pac.  780.  llshed,    is    cured    by    subsequent    testimony 

In  a  suit  for  the  specific  performance  of  showing    his    competency:     Farmers*    Nat. 

a  parol  contract  to  convey  land,   executed  Bank  v.  Woodell.  38  Or.  304,  61  Pac.  837. 

on    complainant's    part,    the    admission    of  Where,  however,  a  party's  character  has 

evidence  of  the  agreement  before  proving  not    been    brought    in    evidence,    it    is   an 

the  complainant's  performance  was  not  an  abuse  of  discretion  to  allow   the  state  on 

abuse   of   discretion:     Barrett   v.    Schleich,  rebuttal  to  give  evidence  of  the  character 

37  Or.  616,  62  Pac.  792.  of  the  defendant:    State  v.  Garrand.  5  Or. 

169. 

§  843.    Witness  not  Under  Examination  May  be  Excluded. 

If  either  party  require  it,  the  judge  may  exclude  from  the  court  room 
any  witness  of  the  adverse  party  not  at  the  time  under  examination,  so  that 
he  may  not  hear  the  testimony  of  other  witnesses.  [L.  1862;  D.  Cd.  §  821; 
H.  C.  §  831.] 

This  section  does  not  authorize  the  ex-  right  to  be  present  during  the  trial:  Schnei- 

cluslon  of  a  party  In  a  case  on  trial.     The  der  v.  Haas,  14  Or.  174,  12  Pac.  236,  68  Am. 

right  to  prosecute  a  suit   in   court  carries  Rep.  296. 
with  it  as  a  necessary  incident  the  further  , 


Chap,  vin.]    Of  the  Gsnbbal  Rules  of  Examination.  407 

f  844.    Interpreter  Sworn,  When. 

When  a  witness  does  not  understand  and  speak  the  English  language^ 
an  interpreter  shall  be  sworn  to  interpret  for  him.  [L.  1862 ;  D.  Cd.  §  822 ; 
H.  C.  §  832.] 

§840,    Court  May  Control  Mode  of  Interrogatories. 

The  court  may  exercise  a  reasonable  control  over  the  mode  of  interroga- 
tion, so  as  to  make  it  as  rapid,  as  distinct,  as  little  annoying  to  the  witness, 
and  as  effectiye  for  the  extraction  of  the  truth  as  may  be;  but  subject  to 
this  rule,  the  parties  may  put  such  legal  and  pertinent  questions  as  they 
see  fit.  The  court,  however,  may  stop  the  production  of  further  evidence, 
upon  any  particular  point,  when  the  evidence  upon  it  is  already  so  full  as 
to  preclude  reasonable  doubt.     [L.  1862 ;  D.  Cd.  §  823 ;  H.  C.  §  833.] 

f  840.    Direct  and  Croaa-examination  Defined. 

The  examination  of  a  witness  by  the  party  producing  him  is  denom- 
inated the  direct  examination;  the  examination  of  the  same  witness  upon 
the  same  matter,  by  the  adverse  party,  the  cross-examination.  The  direct 
examination  must  be  completed  before  the  cross-examination  begins,  unless 
the  court  otherwise  direct.     [L.  1862 ;  D.  Cd.  §  824 ;  H.  C.  §  834.] 

The  matter  of  permitting:  witnesses  to  be  recalled  for  further  examination  after 
taavinff  been  fully  cross-examined  and  excused  from  the  stand  is  within  the  sound 
discretion  of  the  trial  court:    State  v.  Robinson,  82  Or.  61,  48  Pac  367. 

f  847.    Leading  Questions  Defined. 

A  question  which  suggests  to  the  witness  the  answer  which  the  exam- 
ining party  desires  is  denominated  a  leading  or  suggestive  question.  On  a 
direct  examination^  leading  questions  are  not  allowed^  unless  merely  formal 
or  preliminary,  except  in  the  sound  discretion  of  the  court,  under  special 
circumstances,  making  it  appear  that  the  interests  of  justice  require  it. 
[L.  1862 ;  D.  Cd.  §  826 ;  H.  C.  §  836.] 

The  allowance  of  leading  questions  rests  as  unwillinfi^ness.  youth,   infirmity,  lafik.  of 

In  the  sound  discretion  of  the  trial  court,  memory,  or  imorance  on  the  part  of  the 

In   the    difficulty    of    the    examination    of  witness:     State   v.    Ogden,    39   Or.    196,    66 

Chinese  witnesses  it  is  especially  necessary  Pac.  449. 

that  such  questions  be  allowed:    State  v.  Where  a  diacrram  or  map,  not  questioned. 

Ghee  Oongr.  17  Or.  639.  21  Pac.  882.  and  shown  to  be  correct,  thoug^h  not  admlt- 

The  discretion  allowed  by  this  section  in  ted  in  evidence  is  used  to  enable  the  wit- 

the  matter  of  leading  questions   does  not  ness   to  explain  the  location  and  position 

give  the  court  arbitrary  discretion  to  allow  of  different  points  as  to  which  he  testifies, 

leadlnsr    questions    in  .criminal    cases,    but  such  map  is  not  in  the  nature  of  a  leading: 

there  must  be  some  special  circumstance,  question:    Sheppard  v.  Yocum,  10  Or.  408. 

f  848.    When  Witness  May  Testify  or  Refresh  his  Memory  from  Writing. 

A  witness  is  allowed  to  refresh  his  memory,  respecting  a  fact,  by  any- 
thing written  by  himself,  or  under  his  direction,  at  the  time  when  the  fact 
occurred  or  immediately  thereafter,  or  at  any  other  time  when  the  fact  was 
fresh  in  his  memory,  and  he  knew  that  the  same  was  correctly  stated  in  the 
writing;  but  in  either  case  the  writing  must  be  produced,  and  may  be  in- 
spected by  the  adverse  party,  who  may,  if  he  choose,  cross-examine  the  wit- 
ness upon  it,  and  may  read  it  to  the  jury.    So,  also,  a  witness  may  testify 
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from  such  a  writing,  though  he  retain  no  recollection  of  the  particular  facts; 
but  such  evidence  shall  be  received  with  caution.  [L.  1862;  D.  Cd.  §  826; 
H.  C.  §836.] 


It  is  competent  for  a  witness  before  testi- 
fy ins:  to  refresh  his  memory  from  memo- 
randa of  a  conversation,  though  they  were 
not  made  by  him  but  by  his  stenographer 
in  his  presence:  State  v.  Ma^rers,  36  Or. 
538.  57  Pac.  197. 

Private  writings  may  be  used  to  refresh 
the  memory  of  a  witness  when  made  by 
him  or  another  under  his  direction  imme- 
diately thereafter,  or  at  any  time  when  the 
fact  was  fresh  in  his  memory,  and  he  knew 
the  facts  were  correctly  stated  in  the  writ- 
ing: Susewlnd  v.  Lever,  87  Or.  367,  61  Pac. 
664. 

Stenographer's  notes  made  at  a  prelim- 
inary examination  may  be  used  to  refresh 
the  memory  of  the  person  who  made  them, 
to  contradict  the  testimony  of  the  witness, 
where  the  proper  foundation  therefor  has 
been  laid:  State  v.  Bartmess,  33  Or.  117, 
54  Pac.  167. 

A  witness  may.  while  testifying  in  an 
action  to  recover  the  contents  or  her  trunk, 
use  what  she  swears  is  a  correct  list  of  the 
articles  which  she  knew  were  in  the  trunk, 
made  by  her  some  two  months  after  the 
trunk  was  taken,  and  soon  after  she  found 
defendants  had  it:  Oyler  v.  Dautoff,  36  Or. 
361,  59  Pac.  474. 

A  clerk  who  kept  certain  books  and  knew 
them  to  be  correct,  while  giving  testimony, 
may    refresh    his    memory    by    consulting 


memoranda  copied  from  the  books  and  care- 
fully compared  by  him,  if,  after  so  doln^, 
he  is  enabled  to  testify  from  memory  of 
the  original  transactions:  Haines  v.  Cad- 
well.  40  Or.  ,  66  Pac.  910. 

The  error,  if  any,  of  allowing  a  clerk  who 
kept  certain  books  to  testify  after  refresh- 
iing  his  memory  from  memoranda  copied 
from  the  books,  is  cured  by  subsequently 
introducing  the  books  in  jevidence:  Haines 
V.  Cadwell,  supra. 

It  is  only  when  a  witness  has  to  rely  upon 
a  memorandum  from  which  to  testify  that 
it  need  be  produced,  and  if,  after  inspecting 
the  writing,  he  has  sufficient  recollection  of 
the  facts  to  testify  of  his  own  recollection, 
he  need  not  produce  the  writing  for  the 
inspection  of  the  other  party;  but,  if.  after 
examining  the  writing,  the  witness  can  not 
recall  the  facts,  and  Is  dependent  upon  the 
memorandum,  the  writing  must  be  produced 
and  submitted  for  inspection:  State  v. 
Magers,  36  Or.  42,  58  Pac.  892. 

A  memorandum  is  not  admissible  in  evi- 
dence unless  it  appears  that  the  person 
who  made  it  knew  when  he  made  it  that 
it  was  true,  and  that  he  is  at  the  time  he 
testifies  unable  to  state  the  facts  except  by 
using  the  statements  therein  contained: 
Susewind  v.  Lever,  37  Or.  367,  61  Pac.  644; 
Friendly  v.  Lee,  20  Or.  202,  25  Pac  396. 


9  848.    Croii-ezamination,  to  what  it  Extends. 

The  adverse  party  may  cross-examine  the  witness  as  to  any  matter  stated 
in  his  direct  examination^  or  connected  therewith^  and  in  so  doing,  may  put 
leading  questions;  but  if  he  examine  him  as  to  other  matters,  such  exam- 
ination is  to  be  subject  to  the  same  rules  as  a  direct  examination.  [L.  1862; 
D.  Cd.  §827;  H.  C.  §837.] 


CROSS -EXAMINATION.~A  party  may 
not  cross-examine  a  witness  on  any  matters 
oilier  than  those  stated  in  the  direct  exam- 
ination, or  properly  connected  therewith. 
Within  these  limits,  the  cross-examination 
should  be  liberal,  and  may  properly  extend 
to  other  matters  that  tend  to  limit,  explain, 
or  modify  the  facts  stated  on  cross-examin- 
ation, provided  they  are  directly  connected 
therewith:  Ah  Doon  v.  Smith.  26  Or.  89,  34 
Pac.  109;  Sayres  v.  Allen.  25  Or.  211,  35  Pac. 
254;  Maxwell  v.  Bolles,  28  Or.  6,  41  Pac.  661; 
State  V.  Ogden.  39  Or.  196.  66  Pac.  449. 

The  soope  of  the  examination  lies  within 
the  discretion  of  the  court,  but  an  abuse  of 
discretion  is  error:  Sayres  v.  Allen,  25  Or. 
211.  35  Pac.  254;  State  v.  Reinhart,  26  Or. 
482.  38  Pac.  822;  State  v.  McGrath,  36  Or. 
114.  57  Pac.  321. 

A  witness  may  be  examined  on  matters 
not  connected  with  the  direct  examination, 
in  order  to  test  his  accuracy,  veracity,  and 
credibility:  State  v.  Savage,  36  Or.  209,  60 
Pac.  610;  Smitson  v.  Southern  Pac.  Co.  87 
Or.  88.  60  Pac.  907;  State  v.  Mah  Jim,  13 
Or.  235.  10  Pac.  306. 

A  person  on  cross-examination  may  be 
asked  if  he  has  not  made  other  statements 
inconsistent  with  his  present  testimony, 
recalling  to  him  time,  place,  and  persons 
present.  In  order  to  lay  the  foundation  for 
impeaching:  testimony:  Krewson  v.  Pur- 
dom,  13  Or.  563,  11  Pac.  281.  The  founda- 
tion may  also  be  laid  on  cross-examination 
for  showing  the  hostility  of  the  witness: 
State  V.  Ellsworth,  30  Or.  145,  47  Pac.  199; 
but  questions  for  showing  hostility  must, 
on    cross-examination,    be    limited    to    the 


feeling  for  or  against  the  person  testified 
about:  State  v.  Welch.  38  Or.  38,  54  Pac 
213. 

That  a  witness  has  been  convicted  of  a 
crime  may  be  shown  on  cross-examination 
in  order  to  show  his  credibility:  State  v. 
Bacon,  13  Or.  143,  9  Pac.  393,  67  Am.  Rep. 
8.  note;  see  the  discussion  in  State  v.  Bart- 
mess, 33  Or.  121,  54  Pac.  167.  Whether  a 
person  may  be  asked  concerning  any  serious 
charge  brought  against  him  rests  in  the 
sound  discretion  of  the  court:  State  ▼.  Chee 
Gong,  17  Or.  635,  21  Pac.  882. 

But  he  can  not  be  cross-examined  on 
matters  otherwise  simply  for  the  sake  of 
disgracing  or  harassing  him:  State  v.  Olds. 
18  Or.  440.  22  Pac.  940;  State  v.  Bacon.  13 
Or.  144.  9  Pac.  393,  67  Am.  Rep.  8.  note. 

Where  the  plaintiff,  in  an  action  on  a 
contract,  discloses  on  his  examination  in 
chief  only  so  much  of  the  transaction  as 
leaves  an  inference  of  the  contract's  le- 
gality, it  is  proper  for  defendant  to  bring 
out  on  cross -exajninat ion  the  remaining 
facts  and  circumstances  under  which  the 
contract  arose,  and  which  show  its  ille- 
gality: Ah  Doon  V.  Smith,  25  Or.  94,  34 
Pac.  1093. 

A  witness  In  an  action  for  damages  to 
realty  caused  by  diversion  of  a  stream,  hav- 
ing testified  on  direct  examination  that 
floods  brought  down  driftwood,  a  question 
whether  they  also  brought  down  boulders 
and  rocks  is  not  proper  cross-examination, 
in  the  absence  of  a  showing  that  the  wit- 
ness testified  in  regard  to  boulders  in  his 
direct  examination:  Oldenburg  v.  Oregon 
Sugar  Co.  40  Or.  ,  65  Pac.  869. 


Chap,  vni.]    Of  thb  General  Rules  of  Examination.  409 

In  an  action  to  recover  money  alleged  to  position  of  plaintiff  when  she  fell  from  a 
have  been  collected  by  defendant  as  plain-  train  and  was  Injured,  questions  as  to 
tiff's  acent,  where  defendant  alleges  that  statements  made  by  him  out  of  court  con- 
he  paid  a  designated  amount  to  plaintiff  cerning  how  the  accident  occurred,  incon- 
through  her  husband,  out  of  which  plain-  sistent  with  his  testimony  in  chief,  were 
tiff's  claims  should  be  satisfied,  and  the  properly  allowed  to  lay  foundation  for  im- 
husband  has  testified  in  rebuttal  that  the  peachment:  Smitson  ▼.  Southern  Pac.  Co. 
money  so  paid  was  due  him  on  account  of  37  Or.  88.  60  Pac.  907. 

a  partnership  existing  between  himself  and  A  defendant   in  a  criminal  action,   who 

defendant,  and  collections  made  by  defend-  voluntarily  testifier  in  his  own  behalf*  may 

ant  as  receiver  and  otherwise  on  accounts  be  cross-examined  as  to  statements  made 

due  him  and  another  as  partners,  he  may  on  his  preliminary  examination,  contrary  to 

properly  be  cross-examined  as  to  the  nature  his  testimony  on  the  trial,  although  he  did 

of  the  business  of  such  partnership,   and  not  in  his  direct  examination  refer  to  the 

ns    to    the    collections    and    receivership:  preliminary    examination:     State   v.    Bart- 

Savres  v.  Allen.  26  Or.  211.  86  Pac.  264.  mess.    83    Or.    120,    64   Pac.    167;    State    v. 

On  an  issue  as  to  the  consideration  for  Abrams,   11   Or.   169.  8  Pac.   827.     See  the 

a  mortgage,  the  party  attacking  the  instru-  general  discussion  in  regard  to  this  matter 

ment  may  cross-examine  the  mortgage  on  in  State  v.  Bartmess. 

the  facts  and  circumstances  surrounding  its  Where    a    party    on    cross-examination 

execution  and  delivery:    Maxwell  v.  Bolles.  brings  out  matters  not  testified  to  on  direct. 

28  Or.  6.  41  Pac.  661.  he  can  not  complain  of  the  witness  being 

In  a  criminal  case,  the  district  attorney  examined  on  such  matters  on  redirect;  but 

has  the  right  to  cross-examine  a  witness  he    can    not    on    redirect    examination    be 

for  the  defendant  as  to  anything  that  would  asked  whether  he  had  any  reason  to  doubt 

show  his  Interest  in  the  result,  and  any-  that  a  specified  defendant  was  a  partner  in 

thing  he  did.  or  that  he  aided  the  defend-  the   firm  who  executed   the  notes   in  suit, 

ant  about  the  trials  for  the  purpose  of  en-  where  there  was  nothing  in  the  cross-ex- 

abling  the  Jury  to  properly  weigh  the  evi-  amination    to    call    out    such    a    question: 

dence  of  such  witness,  and  to  intelligibly  Farmers'  Bank  v.  Saling,  33  Or.  394.  64  I^. 

pass  upon  his  credibility:   State  v.  Olds.  18  190. 

Or.  440.  22  Pac.  940.  Where  the  cross-examination  of  a  party 

Where  the  defendant  called  a  witness  who  goes  to  matters  outside  of  his  examination 

gave  evidence  material  to  the  defense,  and  in   chief,    but  which   are   pertinent   to  his 

then  testified  on  cross-examination  that  he  adversary's  case,  and  might  have  been  in- 

gave  money  himself  to  assist  the  defense,  tr^tduced  by  him  in  the  first  instance,  such 

and  procured  money  from  others  in  Port-  examination  becomes  subject  to  the  rules 

land,   Tacoma,    and   Seattle   for   the   same  that  would  govern  a  direct  examination  on 

purpose,  it  is  not  competent  either  on  cross-  his   own  account,   and   It   is   discretionary 

examination    of    the    same   witness   or   by  with  the  court  whether  the  testimony  shall 

making  him  a  state  witness  to  prove  the  be   introduced   then  and   in   that   miLnner: 

names  of  the  peirtlcular  persons  who  con-  Osmun  v.  Winters.  30  Or.  188.  46  Pac.  780; 

tributed  money,  or  that  they  were  saloon  Ix)ng  v.  Landers.  10  Or.  176. 

keepers  or  gamblers:    State  v.  Olds,  supra.  Where  a  Juror  in  a  former  case  was  called 

while  the  indorsement  of  the  payee  im-  to  prove  statements  sworn  to  by  S..  who 

ports  a  consideration,  and  the  holder  may  was  a  codefendant  in  the  first  case,  but  who 

rest  on  that  presumption  until  evidence  of  had   died   pending   the   second   case,    such 

the  Illegality  of  the  note  is  produced;  yet.  Juror  can  not  be  asked  on  cross -examina- 

if.  where  such  illegality  is  pleaded,  he  tes-  tlon  if  he  did  not  hang  the  Jury  for  thirty- 

tliles  in  chief  that  he  gave  consideration  for  six  hours,  and  other  questions  touching  his 

the  note,  such  testimony  is  material  to  the  conduct  as  a  Juror  in  said  action:    State  v. 

issues  made,  and  the  defendant  is  entitled  Huffman,  16  Or.  16.  16  Pac.  640. 

to  cross -exanaine  in  regard  to  the  consld-  A  defendant  in  an  action  for  injury  from 

eratlon:    Kenny  v.   Walker,   29   Or.   48.  44  fire  alleged  to  have  been  kindled  by  him. 

Pac  601.  can  not  be  cross-examined  as  to  the  custom 

In  an  action  for  negligence  in  dumping  of  back  firing,  for  the  purpose  of  proving 

ashes  from  an   engine  and  failing  to  ex-  his  negligence,  where,  on  his  direct  exam- 

tlngulBh  the  fire  in  such  ashes,  where  de-  ination.  he  has  neither  admitted  that  he  set 

fendant's     engineer    has     testified   to    the  the  fire,  nor  testified  to  any  custom:   Willis 

exercise  of  exceptional  Qare  on  the  part  of  v.  Lance,  28  Or.  371.  43  Pac.  384.  487. 

defendant's  servants  in  extinguishing  such  Where  a  witness  testified  In  chief  that 

Are.  because   of  a  previous   fire  that  day  he  had  found  money  on  the  premises  of  the 

from  the  same  enelne.  it  is  proper  to  permit  codefendant,   but  nothing  was   said  about 

cross-examination  as  to  the  location  of  the  how  he  happened  to  be  searching  on  such 

previous  fire:    Lleuallen  v.  Mosgrove.  37  Or.  premises,   he  can   not  be  asked  on  cross* 

4S2.  61  Pac.  1022.  examination  why  he  made  such  search,  as 

A  witness    who   ha«   testified    on   direct  such  testimony  is  not  connected  with  the 

examination   that  the  scow,   the  condition  testimony  in  chief:   State  v.  Savage.  36  Or. 

of  which  at  the  time  it  was  sunk  is  in  issue,  208,  60  Pac.  610. 

was  built  by  a  certain  person,  and  was  in  A  witness  who  has  testified  on  direct 
food  condition  at  the  time  it  was  delivered  examination  that  he  has  destroyed  a  given 
to  the  defendant,  may  be  asked  on  cross-  receipt,  in  answer  to  a  question  asked  solely 
examination  if  he  knew  the  builder  before  to  show  the  reason  for  its  nonproductlon, 
he  built  the  scow,  and  whether  he  ever  can  not  be  asked  on  cross-examination  how 
knew  or  heard  of  the  scow  being  sunk  he  came  to  pay  the  money  and  get  the 
before  it  was  finally  sunk  in  defendant's  receipt  therefor:  Schreyer  v.  Turner  Flour- 
service:  Oregon  Pottery  Co.  v.  Kern.  30  ing  Co.  29  Or.  16.  43  Pac.  719. 
Or.  828,  47  Pac.  917.  A  witness  who  has  been  asked  in  chief 

In  an  action  for  damages  for  the  loss  of  to  produce  a  given  note  without  any  ques- 

a  scow,  where  a  witness  has  testified  that  tlon  as  to  its  consideration,   or  as  to  the 

he  calked  the  scow  Just  before  its  delivery  manner  or  purpose  of  its  execution,  can  not 

to  defendant,  and  that  it  was  then  in  good  tetslfy   on   his   cross-examination   in  what 

condition  and  worth  a  certain  sum.  witness  capacity  he  acted  on  any  matters  pertaining 

may  be  asked  on  cross-examination  if  he  to  such  note:    Schreyer  v.  Turner  Flouring 

ever  knew  about  the  scow  before  he  was  Co.  29  Or.  17,  43  Pac.  719. 

caned  to  repair  it,  if  he  had  ever  examined  In  a  prosecution  for  gambling.  It  was  not 

It  for  the  purpose  of  showing  the  means  of  proper  for  the  defense  on  cross-examination 

knowledge  and  extent  of  information  of  the  of  the  state's  witnesses,   or  otherwise,   to 

witness  on  the  question  of  value:    Oregon  introduce   evidence  tending  to  prove   that 

Pottem  Co.  V.  Kern,  supra.  the  particular  act  of  gambling  investigated 

Where  a   witness    on    cross-examination  by  the  grand  Jury  was  different,  and  oc- 

iD&de  contradictory  statements  as  to  the  eurred    on    a    dllrerent    day    in    the    same 
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month,  and  In  a,  dlfTereni  place  In  the  same  Tbnush  the  cross -examination  may  bavc 

town,  from  the  one  then  being  inveatigated  been  on  an  Immaterial  point,  and  hence  not 

br  the  trial  Jury;     Btate  v.  Adams,  20  Or.  proper.    It    wu   harmless,    where    the   tHCIi 

eZS,  26  Pac.  837.  were  staled  on  direct  examination:    CapiUl 

Where  it  appeared  that  a  party  had  two  I.umb.   Co,   v.    Learned,   Sfi  Or.  661.  G*  Par. 

tumlshed  houses  in  the  same  vicinity,  and  4E4. 

there  was  a  question  which   was  hbi  resi-  The  matter  of  permitting  a  witnesa  la  be 

dence.  It  was  not  error  in  the  court  to  ex-  recalled  for  further  examination  after  hav- 

clude    evidence    on    his    cross-examination  Ins  been  fully  cross-examined  and  excused 

tending  to  show  at  which  place  he  had  the  is  within  the  sound  discretion   of  the  trial 

most    furniture.       Such    evidence    was    too  court:      State    v.    Robinson,    32    Or.    61.   48 

remote  to  give  any  aid  in  determining  the  Pac.  i67. 

question:    Weldcrt  v.  State  Ins.  Co.   19  Or.  Where  defendant  fn  a  criminal  case  often 

274.  !4  Pac.  242.  20  Am.  St.  Rep.  SOS.  himself  as  a  witness,  he  is  subject  to  the 

Idence    < 

dieted'     by     the     cross-examination.      Both  a  defendant    In  a  criminal  action  can 

direct     and      cross-examination     must      be  be  questioned  in  regard  to  any  other  cnmE 

treated  as  evidence  given  on  behalf  ol  the  than  that  for  which  he  is  being  tried.     See 

Birty    calling    the    witness:      Ah    Doon    v.  the  discussion  In  State  v.  Bartmeas.  S3  Or. 

mith.  26  Or.  39,  34  Pac.  109J.  123.  64  Pac.  16T. 

I  850.    Pmity  ProdiiciiiK  Witness  not  Allowed  to  Impeach  his  CrediL 

The  party  producing  a  witness  is  not  allowed  to  impeach  bis  credit  by 
evidence  of  bad  character,  but  he  may  contradict  him  by  other  eridence, 
and  may  also  show  that  he  has  made  at  other  times  statements  inconEistent 
with  his  present  testimony,  as  provided  in  section  853.  [L.  1862;  D.  Cd. 
§828;  H.  C.  §838.] 

3WN   WITNESS,    tesfl 

:nesB  and  Is  sur-     whei.  .... 

under   the    Infor 


fiurpose  of  refreshing  h&  recolleedon  and  And . 
nducing  him  to  correct  his  teetlmony.  or  unt  killed  deceased  because  of  his  tear  of 
explain  his  apparent  Inconsistency,  repeat  the  deceased's  father,  and  the  witness  teatl- 
to  such  witness,  with  the  drcumetances  of  ficil  that  a  few  days  before  the  homicide  the 
time,  place,  and  persons  present,  declara-  defendant  stated  to  the  witness  that  de- 
tioQs  and  statements  previously  made  by  ceased'a  father  was  a  savage  old  bull  dog. 
him  which  Bje  Inconsistent  with  his  present  it  is  held  that  the  state  Is  entitled  to  eon- 
sworn  testimony,  and  he  may  ash  whether  tradlct  the  witness  by  producing  his  sOl- 
he  made  them.  If  the  witness  denies  or  davit,  in  which  he  had  previously  BWoro 
does  not  remember  having  made  the  state-  that  defendant  had  also  said  In  the  simr 
ments.     the     party     who    called    him    may  conversation  that  he  was  afraid  to  go  with 


may    have    given.       Care    mast    bo    taken,  to    Inquli 

however,  that  such  statements  are  not  al-    the   wlln  „  

lowed  to  go  to  the  Jury  as  substantlatlve  or  testimony  of  a  weak  and  unsatlsfsctory 
evidence:  they  should  be  carefully  limited  character,  and  then  prove  statements  nude 
to  the  purpose  of  excuse  and  explanation:  at  another  time  In  reference  to  such  mat- 
State  V,  Sleeves.  29  Or.  103.  43  Pac.  S47;  ters:  Langford  v.  Jones,  IS  Or.  3!«.  I! 
Stati-  V.  Bartmess.  33  Or.  114.  54  Pac.  Ifi7;  Pac.  1084. 

Lnngford  v.  Jones.  IB  Or.  3?6.  22  Pac.  10S4.  PRACTICE      OP      IMPEACHING     BT 

The  state  Is  entitled  to  contradict  one  of  PROOF    OP    CONTRADICTORY    8TATE- 

Ita  witnesses  by  asking  him   If  he  did  not  MENTS:    See  note  to  ||  862  and  S63. 

1 661.    Re-examination  of  Witness. 

A  witness  once  examined  shall  not  be  re-examined  as  to  the  same  matter 

without  leave  of  the  court ;  but  he  may  be  re-examined  as  to  any  new  matter 

upon  which  he  has  been  examined  by  the  adverse  party.    After  the  examins- 

tions  on  both  sides  are  concluded,  the  witness  shall  not  be  recalled  without 

leave  of  the  court.    Leave  is  granted  or  withheld  in  the  exercise  of  a  Bonnd 

discretion.     [L.  1862;  D.  Cd.  §829;  H.  C.  §839.] 

See  note  to  ]  S42.  ante.  excused  from  the  stand  Is  within  the  sonnd 

milting   a    witness    to  discretion  of  the  trial  court:    State  v.  Bob- 

lamination  Inson.  32  Or.  61,  48  Pac,  SB7. 

mined  and 

{  8S3.    Witness,  how  Impeached. 

A  witness  may  be  impeached  by  the  party  against  whom  he  was  called, 
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by  contradictory  evidence,  or  by  evidence  that  his  general  reputation  for 
truth  is  bad;  or  that  his  moral  character  is  such  as  to  render  him  unworthy 
of  belief,  but  not  by  evidence  of  particular  wrongful  acts;  except  that  it 
may  be  shown  by  the  examination  of  the  witness  or  the  record  of  the  judg- 
ment that  he  has  been  convicted  of  a  crime.  [L.  1862;  D.  Cd.  §830; 
H.  C.  §  840.] 

WITNESS    PRESUMED    TO     SPEAK  general  reputation  is  to  inquire  whether  the 

TRUTH:    See  S  695.  witness    knows    the   general    reputation    of 

IHPIIA.CHINO  WITNESS  OF  OPPOSITE  the  person  in  question  among  his  neighbors. 

PARTY. — ^Thls  and  the  succeeding  section  and  if  his  answer  is  in  the  afflrmative,  then 

are  simply  declaratory  of  the  common  law:  he  may  be  asked  what  that  reputation  is. 

State  Y.  Hunsaker,  16  Or.  499,  19  Pac.  606.  It  the  word  ''general,"  however,  is  omitted. 

It  may  be  shown  by  the  examination  of  a  such  testimony  is  intrinsically  probable  or 

witness  that  he  has  been  convicted  either  of  is  corroborated  by  other  evidence:    Wimer 

a  felony  or  misdemeanor,   and  the  record  v.  Smith,  22  Or.  476.  80  Pac.  416. 
TOBj  also  be  introduced  to  prove  that  fact:       The  moral  character  of  a  witness  can  not 

State  V.  Bacon,  18  Or.  143,  9  Pac.  898,  67  be  impeached   by   showing  particular  acts 

Am.  Rep.  8.  note.    In  State  v.  Chee  Gtong,  of  immoral  character:    Leverich  v.  Frank, 

17  Or.  685.  21  Pac.  882.  however,  it  is  held  0  Or.  212. 

that  what  a  witness  niay  be  asked  concern-       To  show  that  the  reputation  of  a  witness 

ing  any  serious  charge  brought  against  him  for  truth  and  veracity  is  bad  does  not  of 

rests  in  the  sound  discretion  of  the  court  itself  entirely  destroy  his  testimony,  where 

to  allow  or  exclude  such  inquiry  as  the  ends  it  is  intrinsically  probable  or  is  corroborated 

of  justice  may  seem  to  require.  by  other  evidence:    Wimer  v.  Smith,  22  Or. 

It  seems,  however,  that  where  the  witness  476.  80  Pac.  416. 
is  a  iMEurty  to  the  suit,  he  may  not  be  ques-       If  a  party  calls  a  witness  to  impeach  a 

tioned  in  regard  to  any  other  crime:    State  witness  of  the  other  party  by  showing  that 

V.  Lurch.   12   Or.   99,   6  Pac.   408;   State  v.  his  general  reputation  for  truth  is  bad,  and 

Saunders,  14  Or.  300,  12  Pac.  441;  State  v.  the  other  party  on  cross-examination  calls 

Bartmess.  88  Or.  123.  64  Pac.  167.  otit  particular  facts  to  show  that  such  wit- 

A  party  being  a  witness  in  her  own  behalf  ness  is  not  worthy  of  belief,  such  facts  can 

can  not  be  impeached  by  a  letter  written  be  considered  by  the  jury  as  affecting  the 

by  her  to  another  person  containing  ian-  credibility  of  the  witness  attempted  to  be 

ginge  which   would  indicate  she  was  un-  impeached:    Steeples  v.  Newton,  7  Or.  110, 

chaste:    Leverich  v.  Frank,  6  Or.  212.  83  Am.  Rep.  705. 

The  regular  mode  of  examining  into  the       See  note  to  next  section. 

f  tSS.    Witness  Impeached  with  Inconsistent  Statements. 

A  witness  may  also  be  impeached  by  evidence  that  he  has  made^  at  other 
times,  statements  inconsistent  with  his  present  testimony;  but  before  this 
can  be  done>  the  statements  must  be  related  to  him^  with  the  circumstances 
of  times,  places,  and  persons  present;  and  he  shall  be  asked  whether  he  has 
made  such  statements,  and  if  so,  allowed  to  explain  them.  If  the  statements 
be  in  writing,  they  shall  be  shown  to  the  witness  before  any  question  is  put 
to  him  concerning  them.     [L.  1862 ;  D.  Od.  §  831 ;  H.  C.  §  841.] 

In  order  to  impeach  a  witness  by  showing  ments  are  alleged  to  have  been  made:  State 

coutradictory  statements,  he  must  be  asked,  v.  Welch,  83  Or.  33,  64  Pac.  213. 

with  particulars  of  time,  place,  and  circum-  The  same  rules  in  regard  to  laying  the 

stances,  whether  he  has  made  other  speci-  foundation  for  impeaching  a  witness  apply 

fled  statements  inconsistent  with  his  pres-  to  laying  the  foundation   for  showing  the 

ent  testimony:    Krewson  v.  Purdom,  13  Or.  hostility  of  the  witness:    State  v.  Ellsworth, 

563.  11  Pac.  281:  State  v.  Lurch.  12  Or.  107,  30  Or.   146.   47  Pac.   199;   State  v.  Stewart, 

6  Pac.  411;  Sheppard  v.  Yocum,  10  Or.  402;  11  Or.  62,  4  Pac.  128. 

State  V.  Hunsaker,  16  Or.  497.  19  Pac.  606.  As  a  foundation  for  showing  the  hostility 

The  object  of  the  rule  is  simply  for  the  of  a  witness  to  defendant  it  is  enough  to 

protection  of  the  witness,   to  give  him  an  ask   if,   in  referring  to   the  failure  of  the 

opportunity  to  recall  the  facts  and  correct  Jury  to  agree  on  a  verdict  at  a  former  trial, 

the  statements  when  immediately  brought  the  witness  did  not  at  a  certain  time  and 

to  his  mind:     Sheppard  v.   Yocum,   10  Or.  place  ask  his  friend,  a  man  sixty  or  sixty- 

402.  Where  the  answer  of  the  witness  shows  five  years  old,  with  gray  moustache,  whose 

that  he  understands  the  questions,  and  the  name   was   unknown   to   counsel,    what   he 

time  referred  to,  it  is  not  necessary  to  state  thought  of  the  Jury  in  the  case,  and  on  his 

the  place  any  more  particularly:    State  v.  answering   that   he   understood   they   disa- 

Welch,  33  Or.  83,  54  Pac.  213.  greed,  state  to  him,  "Well,  that  was  better 

A  witness  can  not  be  asked  if  he  did  not  than  an  acquittal."     This  was  sufficiently 

make  contradictory  statements  during  the  definite    as    to    time,    place,    and    persons 

preliminary  hearing  without  reciting  such  present,    to   refresh   the  witness'    memory: 

alleged  statements:    State  v.  Ogden,  39  Or.  Slate  v.  Ellsworth,  30  Or.  145.  47  Pac.  199; 

195.  66  Pac.  449.  State  v.  Mackey,  12  Or.  164,  6  Pac.  648. 

The  attention  of  the  witness  need  not  be  A  witness  for  the  state  can  not  be  dis- 

called  to  any  particular  place  in  a  small  credited  by  showing  bad  feelings  between 

hamlet,  in  an  Interrogatory  made  for  the  the  sons  of  the  witness  and  the  defendant: 

puipose  of  impeaching  him.  especially  where  State  v.  Ogden.  39  Or.  196,  66  Pac.  460. 

the  witness  admits  meeting  in  such  hamlet  The  error,   if  any,   in  refusing  to  permit 

the  person  to  whom  the  contradictory  state-  a  witness   to  be  examined   concerning  his 
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hostilitsr  was  cured  where  his  subsequent  made  such  statements:    State  ▼.  Fletcher, 

cross-examination  disclosed  his  condition  of  24  Or.  295,  33  Pac.  676. 

mind:   State  v.  Welch,  88  Or.  83,  64  Pac.  213.  At  witness  may  be  impeached  by  mem- 

The  question  "Between  the  time  you  lost  bers  of  the  grand  Jury  as  to  the  testimony 
your  money  and  the  time  you  went  out  to  given  by  her  before  such  jury  where  the 
Forest  Grove,  was  you  not  on  the  streets  of  proper  foundation  has  been  laid:  State  v. 
the  City  of  Portland  with  L.  Besser,  chief  Brown,  28  Or.  161,  41  Pac.  1042. 
of  police,  lookincr  for  the  men  that  got  your  A  witness  can  not  be  interrogated  con- 
money,  and  did  you  not  see  McDonald,  one  cerning  oral  statements  made  bv  him  for 
of  the  defendants,  and  did  not  L*.  Besser  the  purpose  of  being  written  down,  and 
point  out  McDonald  to  you  and  ask  you  if  which  were  reduced  to  writing,  without 
he  was  the  man  that  got  your  money?  was  first  being  shown  the  writing  itself:  State 
held  to  be  insufficient  as  not  relating  time  v.  Steeves,  29  Or.  101.  43  Pac.  947. 
and  place  sufficiently:  State  v.  McDonald,  A  witness  on  a  murder  trial  can  not  be 
8  Or.  114.  impeached    by    Introducing    his    testimony 

The  exclusion  of  evidence  tending  to  im-  given  at  the  coroner's  inquest,  which  was 

peach  the  witness  by  showing  inconsistent  reduced   to  writing,   without   first  showing 

statements    at    other    times    is    harmless  him  the  writing:    State  ▼.  Crockett,  39  Or. 

where   the  witness  himself  admits   having  76,  66  Pac.  447. 

i  854.    Evidence  of  Good  Character. 

Evidence  of  the  good  character  of  a  party  is  not  admissible  in  a  dvil 
action,  suit,  or  proceeding,  unless  the  issue  therein  involve  his  character, 
nor  of  a  witness  in  any  action,  suit,  or  proceeding,  until  the  character  of 
such  witness  has  been  impeached.     [L.  1862 ;  D.  Cd.  §  832 ;  H.  C.  §  842.] 

Elvidence  showing  the  plaintiff's  reputa-  In   a   criminal   case,    however,    the  good 

tion  for  truth  and  veracity  to  be  good  is  character  of  the  defendant  may  always  be 

not  competent  in  a  civil  action  until  such  shown:    State  v.  Porter,  32  Or.  136.  49  Pac. 

character   has   been   attacked:     Osmun  .v.  964. 

Winters,  25  Or.  272,  35  Pac.  260;  First  Nat.  The  witness  may  first  be  asked  touching 

Bank  v.  Commercial  Assur.  Co.  83  Or.  43,  his  knowledge  of  the  general  reputation  of 

62   Pac   1062;   Sheppard  v.   Tocum,    10   Or.  the  party,  and  then  whether  it  is  good  or 

403 ;   Cooper  v.   Phipps.  24  Or.  367,  S3  Pac.  bad,  if  the  witness  is  found  to  possess  suffl- 

986,  22  L.  R.  A.   836;  Munkers  v.  Farmers'  cient  knowledge  on  that  subject:    Kelley  v. 

Ins.  Co.  30  Or.  214,  46  Pac.  860.                         .  Highfleld.  15  Or.  277,  14  Pac.  744;  but  where 

An  attempt  to  show  on  cross-examination  a  witness  shows  himself  unacquainted  with 

that  a  witness   has   at   other   times   made  the    plaintiff's    standing    before    and   after 

statements  not  In  harmony  with  his  testi-  the   acts    complained   of   in   an   action  for 

mony  on  the  trial,  or  is  corrupt,   is  not  a  malicious  prosecution,  he  is  not  competent 

sufficient  foundation  on  which  to  admit  tes-  to  testify  as   to  the   damage   to  plaintiff's 

timony  of  his  good  reputation  for  truth  and  reputation    and    character    by    defendant's 

veracity:    First  Nat   Bank  v.   Commercial  acts:     Stamper  v.  Raymond,   38  Or.  32,  62 

Assur.  Co.  33  Or.  43.  62  Pac.  1062;  Sheppard  Pac.  20. 
V.  Tocum,  10  Or.  402. 

1 855.    Writing  May  be  Injected  by  Advene  Party. 

Whenever  a  writing  is  shown  to  a  witness,  it  may  be  inspected  by  the 
adverse  party,  and  if  proved  by  the  witness,  shall  be  read  to  the  jury  before 
his  testimony  is  closed,  or  it  shall  not  be  read,  except  on  recalling  the  witness. 
fL.  1862 ;  D.  Cd.  §  833 ;  H.  C.  §  843.] 

8  856.    Judge  or  Juror  May  be  Called  as  a  Witness. 

The  judge  himself,  or  any  juror,  may  be  called  as  a  witness  by  either 
party,  but  in  the  former  case  it  is  in  the  discretion  of  the  court  or  judge  to 
order  the  trial  to  be  postponed  or  suspended,  and  to  take  place  before  another 
judge.     [L.  1862 ;  D.  Cd.  §  834 ;  H.  C.  §  844.] 


CHAPTEE   IX. 

OF   THE    EFFECT    OF    EVIDENCE. 

§  857.    Jury,  Judges  of  the  ££Fect  of  Evidence. 

The  jury,  subject  to  the  control  of  the  court,  in  the  cases  specified  in 
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this  code  are  the  judges  of  the  effect  or  value  of  evidence  addressed  to  them, 
except  when  it  is  thereby  declared  to  be  conclusive.  They  are,  however,  to  be 
instructed  by  the  court  on  all  proper  occasions, — 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not  arbitrary, 
but  to  be  exercised  with  legal  discretion,  and  in  subordination  to  the  rules 
of  evidence; 

2.  That  they  are  not  bound  to  find  in  conformity  with  the  declarations 
of  any  number  of  witnesses,  which  do  not  produce  conviction  in  their  minds, 
against  a  less  number,  or  against  a  presumption  or  other  evidence  satisfying 
their  minds; 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others; 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed  with  distrust, 
and  the  oral  admissions  of  a  party  with  caution; 

5.  That  in  civil  cases  the  afiSrmative  of  the  issue  shall  be  proved,  and 
when  the  evidence  is  contradictory,  the  finding  shall  be  according  to  the 
preponderance  of  evidence;  that  in  criminal  cases  guilt  shall  be  established 
b^ond  reasonable  doubt ; 

6.  That  evidence  is  to  be  estimated,  not  only  by  its  own  intrinsic  weight, 
but  also  according  to  the  evidence  which  it  is  in  the  power  of  one  side  to 
produce  and  of  the  other  to  contradict;  and  therefore, 

7.  That  if  the  weaker  and  less  satisfactory  evidence  is  offered  when  it 
appears  that  stronger  and  more  satisfactory  was  within  the  power  of  the 
party,  the  evidence  offered  should  be  viewed  with  distrust.  [L.  1862; 
D.  Cd.  §  835 ;  H.  C.  §  846.] 

As  to  the   Instruction  of  the  court,   see  A  false  statement  presentljr  made  by  a 

i  U9,  and  note.  witness  has  no  other  or  greaXer  effect  than 

As  to  the  ^ry  beln^  the  judgres  of  the  to   cause   him   to   be   distrusted   srenerally. 

effect  of  evidence,  see  8  695,  and  note.  The  Jury,  under  proper  Instructions,  Is  to 

A  letter  is  not  as  a  rule  an  Instrument  be  the  Judge  of  the  credit  to  be  given  his 

which  it  is  the  duty  of  the  court  to  declare  testimony:    United  States  v.  Thompson,  31 

to  the  Jury,  and  it  Is  to  be  submitted  to  Fed.  338. 

them   to   Judge    of    its    effect:     Church    v.  TESTIMONY    OP    ACCOMPLICE    ANI> 

MelvlUc,  17  Or.  413,  21  Pac.  387.  ADMISSIONS  OF  A  PARTY.— An  Instruc- 

The  Jury   is   not   bound   to   find  in  con-  tion  as  to  caution  in  regard  to  oral  admis- 

formlty  with   the  greater  number  of  wit-  slons,  is  not  required  in  a  murder  trial  in 

nesses:   Bloomfleld  v.  Buchanan,  13  Or.  110,  respect  to  the  oral  admissions  of  the  de- 

8  Pac  912;  Peabody  v.  Oregon  Ry.  &  Nav.  fendant,    where    the    killing    Is    admitted: 

Co.  21  Or.  134,  26  Pac.  1053,  12  L.  R.  A.  823.  State  v.  Flester,  32  Or.  263,  50  Pac.  561. 

The  provision  that  the  Jury  is  not  bound  The  Instruction  as  to  caution  in  regard 

to  find  in  conformity  to  any  number  of  wit-  to  the  testimony  of  an  accomplice  need  not 

nesses  against  presumption  or  evidence  sat-  be  given  in  the  words  of  the  code,  but  if 

Isfying  their  mind,  does  not  confer  a  right  such    an    instruction    is    clearly    inferable 

to  be  arbitrarily  or  wantonly  exercised,  and  from  the  entire  charge  of  the  court,  this  re- 

if  it  should  be  unreasonably  exercised,   it  quirement .  is    sufflciently    complied    with: 

woQld  be  the  duty  of  the  court  to  correct  State  v.  Savage.  86  Or.  216,  60  Pac.  610. 

the  injury  done  by  setting  the  verdict  aside:  BURDEN  OF  PROOF. — ^An  instruction  as 

Krmft  V.  Northern  Pac  Ry.  Co.  62  Fed.  789.  to  the  burden  of  proof  being  on  the  party 

WITNEISS   FALSE   IN   ONE   PART    OF  having  the  affirmative  of  the  issue  should 

HIS  TESTIMONY. — The  provision  that  the  be   given    when   requested:     Schumann   v. 

Jury  shall  be  Instructed  that  a  witness  false  W&ger,  36  Or.  68,  68  Pac.  770. 

in  one  part  of  his  testimony  is  to  be  dls-  PREPONDERANCE    OF    EVIDENCE. — 

trusted   In   others,   is   sufflciently  complied  In  a  divorce  suit  brought  upon  grounds  that 

with  by  an  Instruction  that  "where  evidence  involve  a  criminal  charge  against  the  de- 

i>  given   tending  to  contradict  the  sworn  fendant,   it  is  not  necessary  to  prove   the 

statements  of  the  witness,  that  does  not  of  allegations  constituting  such  charge  beyond 

itself,  as  a  matter  of  •  law,  take  out  of  the  a  reasonable  doubt.    It  is  sufficient  if  they 

case  the  testimony  of  the  witness,  but  it  be  established  by  a  preponderance  of  evl- 

goes  to  you   for  what  you   may  deem    it  dence:    Smith  v.  Smith,  6  Or.  187. 

worth  as  affecting  the  value  of  the  sworn  In   an  action   on  a  policy   of   insurance, 

statements  of  the  witness  before  you,  and  where  the  defense  Is  arson  by  the  Insured, 

It  Is  for  you  to  determine,  when  all  these  it  Is  not  Improper  for  the  court  to  point  out 

statements  are  taken  together,  how  much  to  the  Jury  the  difference  between  the  de- 

Importance  you  will  attach  to  the  testimony  grees  of  proof  required  in  civil  and  criminal 

of  the  witness":    State  v.  Blrchard,  36  Or.  cases,  and  state  that  in  civil  cases  there  is 

488,  69  Pac  468.  no  question  whether  a  crime  has  been  com- 
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r  party    satUfactory  evidence  la  otTered  when  II  ap- 
er   In  a    pears  that  stronger  and  more   satiafaciory 

f  against    offered 
B  fMHo  1(1    Wlmer  -v 
Where 


Roberta.    16   Or.    187,   IS   Pac, 

Glass.  B  Or.   73.  _ 

BEST  EVIDENCE.— If  weaker  and  lew    Mooney  v.  Holcomb.  \i  Or. 


■iklnal 

to  the  transaction,  It  was  held  thai  i. 
ure  to  call  auch  partle»  as  wllnessea 
InCrlnKe  the  rule  aa  t     '" 


I.  IS  Pac,  71t 


CHAPTER  X. 
OF   THE   BIGHTS   AND  DUTIES  OP   WITNBSSES. 


i  89S.    Witness  Bound  to  Attend  when  Subpoenaed. 

It  is  the  duty  of  a  witness,  duly  served  with  a  subpoena,  to  attend  at 
the  time  appointed,  with  any  papers,  books,  documente,  or  other  thing  und^r 
his  control  required  by  the  subp^xna,  to  answer  all  pertinent  and  legal  ques- 
tions, and  unless  sooner  diBcharged,  to  remain  till  the  testimony  is  closed; 
but  a  witness,  at  the  end  of  each  day's  attendance,  may  demand  of  the  party 
or  his  attorney  the  payment  of  his  legal  fees  for  the  next  following  day,  and 
if  not  then  paid,  he  is  not  obliged  to  remain  longer  in  attendance.  [L.  1862 ; 
1).  Cd.  §836;  H.  C.  §846.] 

iBS9.    Witness,  what  Questions  Bound  to  Answer. 

A  witness  shall  answer  questions  legal  and  pertinent  to  the  matter  in 
iseue,  though  his  answer  may  establish  a  claim  against  himself;  but  lie  need 
not  give  an  answer  which  will  have  a  direct  tendency  to  subject  him  to 
punishment  for  a  felony,  or  to  degrade  hie  character,  unless,  in  the  latter 
case,  it  be  as  to  the  very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in 
issue  would  be  presumed.  This  privilege  is  the  privilege  of  the  witness, 
and  the  objection  can  not  be  made  by  a  party  or  his  attorney;  but  a  witness 
must  answer  as  to  the  fact  of  his  previous  conviction  for  felony.  [L.  1863 : 
D.  Cd.  §837;  H.  C.  §847.] 


:   sound   discre 


'  the  and  to  con  line  the  cross -exi 
d  to  proper  limits:  State  v.  Bacoi 
It  his    9  Pac.  393.  G3  Am.  Rep.  8.  i 


_,   -1  the  tacts  In  1sh__, __    —       _.  _    , „,_,    

gracetul    the    answer    may    be    to    himself,  witness  can  be  held  liable  In  a  clvfl  a 

except  only  that  he  may  claim  his  privilege    this    presumption    ' 

and    retusr    — ~ '—    —'■■-'-    -' ' ~ "— 

tends  to  e 


..  -matlvely  that  such  statemenL" 

criminal  charse.  were  not  only  false  and  msllclous,  but  ihsi 

ver  sanction  In-  they  were  not  pertinent  to  the  Issues,  and 

which  Is  to  dls-  were  not  In  response  to  questions  asked  bv 

..._     not    to    teat    his  counsel:     Cooper  v.    Phlppa.   24   Or.   383.  3! 

credibility,   and  whenever  such  Is  the  ob-  Pac.  986,  22  I..  R.  A.  838. 

Ject,  It  Is  tbe  duty  <rf  the  court  to  interpose, 

f  860.    Eight  of  Witness  to  Protectioa. 

It  is  the  right  of  a  witness  to  be  protected  from  irrelevant,  insulting, 
or  improper  questions,  and  from  harsh  or  insulting  demeanor;  to  be  detained 
only  so  long  as  the  interests  of  justice  require  it;  to  be  examined  only  as  to 
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matters  legal  and  pertinent  to  the  iasue.     [L.  1862;  D.  Cd.  §838;  H.  C. 
§  848.] 

S  861.    WitnCBB,  wb«n  Protected  from  Arrest 

Every  person  who  has  been,  in  good  faith,  served  with  a  subpcena  to 
attend  as  a  witneas  before  a  court,  judge,  commissioner,  referee,  or  other 
officer,  is  exonerated  from  arrest,  in  a  civil  case,  while  going  to  the  place  of 
attendance,  necessarily  remaining  there,  and  returning  therefrom.  The 
arrest  of  a  witness  contrary  to  this  section  ia  void,  and  when  willfully  made, 
is  a  contempt  of  the  court;  and  the  officer  making  it  is  responsible  to  the 
witness  arrested,  for  double  the  amount  of  the  damages  which  may  be 
assessed  against  him  therefor,  and  is  also  liable  to  an  action  at  the  suit  of 
the  party  serving  the  witness  with  the  subpcena,  for  the  damages  sustained 
by  him  in  consequence  of  the  arrest.     [L.  1863 ;  D.  Cd.  §  839 ;  H.  C.  §  849.] 

I BS8.    Affidavit  to  Procure  Discbarge  if  Aireated. 

But  the  ofQcer  making  the  arrest  is  not  liable  in  any  way  therefor,  unless 
the  person  claiming  the  exemption  make,  if  reqtiired,  an  affidavit  stating, — 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  witness  before 
a  court,  judge,  or  other  officer,  specifying  the  same,  the  place  of  attendance, 
and  the  action,  suit,  or  proceeding  in  which  the  subpcena  was  issued ;  and, 

Z.  That  he  has  not  been  thus  served  by  his  own  procurement,  with  the 
intention  of  avoiding  an  arrest. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him  from 
liability  for  not  making  the  arrest,  or  for  discharging  the  witness  when 
arrested.     [L.  1863;  D.  Cd.  §  840;  H.  C.  §  850.] 

I  663.    Court  may  IHscharge  Witness  from  Arrest. 

The  court,  judge,  or  officer  before  whom  the  attendance  of  the  witness 
is  required  may  discharge  a  witness  from  an  arrest  made  in  violation  of 
section  861.     [L.  1862;  D.  Cd.  §841;  H.  C.  §851.] 
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TITLE  XI. 

OF   EVIDENCE    IN    PARTICULAR    CASES,  PROCEEDINGS 
TO   PERPETUATE   TESTIMONY,  AND   OATHS 

AND  AFFIRMATIONS. 

Chapter  I.     Op  Evidence  in  Pakticulab  Cases  ....      864 

II.     Op  Proceedings  to  Perpetuate  Testimony       .  870 

III.     Op  Oaths  and  Appirmations 878 


CHAPTER   I. 

OF    EVIDENCE    IN    PARTICULAR   CASES. 

§  864.    An  Offer  in  Writing  Equivalent  to  Tender. 

An  offer  in  writing  to  pay  a  particular  sum  of  money,  or  to  deliver  a 
written  instrument  or  specific  personal  property,  is,  if  not  accepted,  equiya- 
lent  to  the  actual  production  and  tender  of  the  money,  instrument,  or 
property.     [L.  1862 ;  D.  Cd.  §  842 ;  H.  C.  §  852.] 

plea  of  tender. — Effect  as  to  costs.        In  an  action  by  vendors  to  recover  prop- 
see  S  573,  ante,  and  note.  erty  sold  on  a  conditional  contract,  evidence 

OFFER  OF  PAYMENT,   ETC.— An  offer  of  a  tender  of  certain  money  due  thereon, 

in    writing   to   pay   a   debt   is    a   sufficient  though    not    kept    ^ood    by    payment    Into 

tender,   and   such   tender  will   discharge  a  court,  was  properly  admitted,  since  it  was 

lien  created  by  a  chattel  mortgage:    Bartel  an  offer  of  performance,  and  hence  a  de- 

V.  Lope,  6  Or.  321.  fense  to  an  action  to  recover  the  property 

This  section,  however,  does  not  dispense  on  account  of  a  breach  of  contract:   Chris- 

with  the  readiness  and  ability  to  fulfill  the  tenson  v.  Nelson,  38  Or.  473.  63  Pac.  648. 
offer,    and   the   burden   of  establishing   the       In  a  suit  for  an  accounting  and  redemp- 

readiness  and  ability   to  comply   with   the  tlon  of  property  sold  on  mortgage  foreclos- 

offer  is  on  the  party  making  it:    Ladd  v.  ure.    no    tender    is    necessary    before    the 

Mason,  10  Or.  314;  McCourt  v.  Johns,  33  Or.  commencement  of  the  suit,  where  the  mort- 

666,  63  Pac.  601.  gagee  had  been  in  possession  for  some  time. 

It  is  intended  simply  to  dispense  with  the  since  the  plaintiff  had  a  right  to  know  the 

necessity  of  actually  producing  and  offering  amount   of   rents  and   profits  arising  from 

the  money  at  the  outset,  but  does  not  re-  such   premises,   and  have   the  amount  de- 

lieve  a  party  from  the  duty  of  actually  hav-  ducted  from  the  amount  required  to  redeem, 

Ing  the  money,   nor  from  bringing  it  into  and  he  had  no  means  of  finding  out  without 

court  when  the  suit  is  begrun,   in  order  to  an  accounting:    Swegle  v.  Belle,  20  Or.  32S, 

keep  his  tender  good:    HoUaday  v.  Holla-  26  Pac.  633. 
day,  13  Or.  636,  11  Pac.  260.  A   failure   to   tender  performance  before 

A  tender,   to  be  availing  as  a  means  of  suit  is  no  defense  to  an  action  by  a  vendor 

escaping   liability,    must   be   kept   good    by  who  has  given  a  bond  for  a  deed  of  real 

actually  producing  and  paying  the  money  estate  to  have  the  equitable  interest  of  the 

into  court:    Crawford  v.  O'Connell,  89  Or.  purchaser  barred  and  foreclosed:    Security 

163,  64  Pac.  668.  Sav.  Co.  v.  Mackenzie,  38  Or.  209,  62  Pac. 

1046. 

§  865.    Whoever  Pays  or  Delivers  Entitled  to  Receipt. 

Whoever  pays  money,  or  delivers  an  instrument  or  property,  is  entitled 
to  a  receipt  therefor,  from  the  person  to  whom  the  payment  or  delivery  is 
made,  and  may  demand  a  proper  signature  to  such  receipt  as  a  condition 
of  the  payment  or  delivery.     [L.  1862;  D.  Cd.  §  843;  H.  C.  §  853.] 
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1 866.    Objections  to  Tender  Must  be  Specified. 

The  person  to  whom  a  tender  is  made  shall  at  the  time  specify  any 
objection  he  may  have  to  the  money,  instrimient,  or  property,  or  he  must  be 
deemed  to  have  waived  it ;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  of  property,  he  must 
specify  the  amount,  terms,  or  kind  which  he  requires,  or  be  precluded  from 
objecting  afterwards.    [L.  1862;  D.  Cd.  §  844;  H.  C.  §  854.] 

After  a  tender  has  been  refused  for  a  which  the  defense  is  made  that  it  was  given 

given  reason,  evidence  of  the  tender  should  in  consideration  that  the  plaintiff  should 

not  be  excluded  for  some  other  reason  than  transfer  a  sufficient  title  to  certain  prop- 

tbe  one  ori^nally  assigned.    Thus,  where  a  erty,  and  the  answer  alleges  a  tender  of  the 

tender  was  refused  because  an  independent  amount  due,  and  that  the  plaintiff  tendered 

amount  claimed  was  not  paid,  evidence  of  a  deed,  the  answer  need  not  allege  the  ob- 

snch  tender  should  not  be  excluded  on  the  Sections   thereto,   since   no   objections  that 

ground   that    it   did   not    include    interest:  the  defendant  could  maJce  to  the  terms  of 

Cluistenson  v.  Nelson,  38  Or.  479,  63  Pac.  the  instrument  would  have  been  availing 

648.  to  reach  the  point:    Sayre  v.   Mohney,  80 

In  an  action  on  a  promissory  note,   to  Or.  244,  47  Pac.  197. 

S867.    Rules  for  Construing  Description  of  Real  Property. 

The  following  are  the  rules  for  construing  the  descriptive  part  of  a 
conyeyance  of  real  property,  when  the  construction  is  doubtful,  and  there 
are  no  other  suflBcient  circumstances  to  determine  it: — 

1.  Where  there  are  certain  definite  and  ascertained  particulars  in  the 
description,  the  addition  of  others,  which  are  indefinite,  unknown,  or  false, 
does  not  frustrate  the  conyeyance,  but  it  is  to  be  construed  by  such  partic- 
ulars, if  they  constitute  a  sufficient  description  to  ascertain  its  application; 

2.  When  permanent  and  visible  or  ascertained  boundaries  or  monu- 
ments are  inconsistent  with  the  measurement,  either  of  lines,  angles,  or 
surfaces,  the  boundaries  or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  inconsistent  with  each 
other,  that  of  angles  is  paramount  to  that  of  surfaces,  and'  that  of  lines 
paramount  to  both; 

4.  When  a  road  or  stream  of  water  not  navigable  is  the  boundary,  the 
rights  of  the  grantor  to  the  middle  of  the  road,  or  the  thread  of  the  stream, 
are  included  in  the  conveyance,  except  where  the  road  or  bed  of  the  stream 
is  held  under  another  title; 

6.  When  tide  water  is  the  boundary,  the  rights  of  the  grantor  to  low 
water  mark  are  included  in  the  conveyance,  and  also  the  right  of  this  state 
between  high  and  low  water  mark ; 

6.  When  the  description  refers  to  a  map,  and  that  reference  is  incon- 
sistent with  other  particulars,  it  controls  them,  if  it  appear  that  the  parties 
acted  with  reference  to  the  map ;  otherwise  the  map  is  subordinate  to  other 
definite  and  ascertained  particulars.     [L.  1862 ;  D.  Cd.  §  845 ;  H.  C.  §  855.] 

DESCRIPTION,    GENER'AL-LY.  —  Where  la  situated  on  a  certain  Island,  and  Is  known 

by  oznittlner  one  part  of  a  false  or  Impossl-  by  a  special  name,  and  Is  more  particularly 

ble  description  in  a  deed  a  perfect  descrip-  described  in  certain  deeds  between  parties 

tlon    remains,    the    false    part    should    be  named,  which  are  recorded  in  certain  coun- 

rejected  and  the  instrument  upheld:    Hay-  ties,  and  that  the  tract  contains  a  definite 

den  V.  Brown.  33  Or.  221.  62  Pac.  490;  Board  number  of  acres:    House  v.  Jackson.  24  Or. 

of  School  Comrs.  v.  Wiley,  10  Or.  86.  89.  32  Pac.  1027,  and  cases  there  cited. 

The  general  rule  seems  to  be  that  if  a        The  description  of  a  tract  as  commencing: 

surveyor  could  locate  the  land  from  the  de-  at  a  given  spot,  "running  thence  one  point 

scription  It  is  sufficient:    Willamette  Falls,  east  of  south      *      *      *;  thence  one  point 

etc  Co.  V.  Gordon,  6  Or.  175.  west  of  north      ♦      •      •"  is  sufficiently  ac- 

A  description  In  a  deed  or  aflrreement  Is  curate  to  be  Identified,  since  it  appears  that 

sufficient  when  it  states  that  the  property  a  "point"  Is  a  division  of  the  mariner's 
Vol.  I,— 27. 
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compass  equal  to  11  deg.  15  min.:  Hayden 
V.  Brown,  33  Or.  221,  62  Pac.  490. 

A  sreneral  intention  of  the  grantor  ascer- 
tained from  an  inspection  of  the  entire  in- 
strument will  control  the  inference  to  be 
drawn  from  the  greneral  languaire  employed 
in  the  description  of  the  courses  and  dis- 
tances of  the  boundary:  Ray  bum  v.  Winant, 
16  Or.  318.  18  Pac.  688. 

When  the  boundaries  in  a  deed  are  in- 
consistent, the  uncertain  must  yield  to  the 
certain  description;  but  when  the  doubt  is 
as  to  the  accuracy  of  the  particular  de- 
scription, the  use  which  is  general  often 
becomes  important,  and  renders  that  clear 
which  without  it  would  be  obscure  and  un- 
certain. Thus,  in  making  the  distances 
from  one  point  to  another  on  a  navigable 
river,  the  measurement  is  by  its  meander- 
ings,  and  not  in  a  direct  line:  Ray  bum  v. 
Wlnant.  16  Or.  822.  18  Pac.  688. 

The  sufficiency  of  description  of  property 
is  to  be  determined  from  the  description  it- 
self, and  not  from  outside  admissions,  and 
in  an  action  for  rent  reserved  on  a  lease, 
if  the  description  of  the  property  Is  not 
sufficient  to  identify  it,  the  action  can  not 
be  maintained:  Bingham  v.  Honeyman,  32 
Or.  134.  61  Pac.  736. 

Where  the  description  in  a  deed  as  to 
courses  and  distances  is  inconsistent  with 
the  monuments  therein  referred  to,  the 
monuments   are    to   control:     Anderson   v. 


McCormick,  18  Or.  806.  22  Pac.  10S2:  Oi- 
born  V.  Ketchum,  26  Or.  667,  35  Pac  972; 
Kanne  v.  Otty.  26  Or.  637,  36  Pac.  637;  Y&a- 
dusen  v.  Shively,  22  Or.  tf4.  29  Pac  7S;  King 
v.  Brigham.  19  Or.  660.  25  Pac.  160;  WelsT. 
Oregon  Iron  A  Steel  Co.  IS  Or.  49(,  11  Ft& 
266;  Robinson  v.  lAurer,  29  Or.  317.  49  Pic. 
1012. 

Such  description  must  be  ascertained 
from  the  instrument  itself,  and  extrtnsle 
evidence  can  not  be  admitted  to  contradict 
the  terms.  If  the  instrument  does  not  cor- 
rectly describe  the  property,  the  proper 
remedy  is  for  the  party  to  go  into  a  coot 
of  equity  and  have  it  corrected:  Holcomb 
V.  Mooney,  13  Or.  609,  11  Pac  274. 

The  rule,  however,  as  to  monuments  pre- 
vailing over  courses  and  distances  li  not 
absolute,  and  if  It  appears  from  the  face  of 
the  conveyance,  in  the  light  of  siuToondlog 
circumstances,  that  the  courses  and  db- 
tanoes  as  given  correctly  describe  the  land 
intended  to  be  conveyed,  they  wUl.  of 
course,  prevail:  Hale  v.  Cottle,  21  Or.  US. 
28  Pac.  901. 

Subdivision  6  of  this  section  Is  not  a 
grant  on  the  part  of  the  state  of  the  hod 
between  high  and  low  tide,  but  is  simply 
a  rule  of  evidence  to  be  applied  where  the 
construction  is  doubtful:  Astoria  Exchange 
Co.  V.  Shively.  27  Or.  109,  40  Pac  12,  and 
cases  there  cited. 


9  868.    Offer  of  Compromiie  Not  an  AdmissiofL 

An  offer  of  compromise  is  not  an  admission  that  anything  is  due;  but 
admissions  of  particular  facts^  made  in  negotiation  for  compromise,  nay 
be  proved,  unless  otherwise  specially  agreed  at  the  time.  [L.  1862;  D.  Cd. 
§  846 ;  H.  C.  §  856.] 

Evidence  of  negotiations  between  parties  Pac.  61;   but  admissions  made  by  a  party 

looking  toward  a  compromise  is  inadmissl-  where   not   in   negotiations   for  a  compro- 

ble,  where  they  are  unable  to  agree:    Coos  mise  are  admissible:    Cochran  v.  Baker,  34 

Bay   Nav.   Co.   v.   Ehidicott,   S4  Or.  677.   67  Or.  566.  66  Pac  641. 

§  868.    Confession  of  Adultery. 

In  a  suit  for  the  dissolution  of  the  marriage  contract,  on  the  ground 
of  adultery,  a  confession  of  adultery,  whether  in  or  out  of  the  pleadings. 
is  not  of  itself  suflBcient  to  justify  a  decree  of  dissolution.  [L.  1862; 
D.  Cd.  §847;  H.  C.  §857.] 

See  8  607,  and  note. 

CHAPTER   II. 
OF  PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 

§  870.    Evidence  May  be  Perpetuated. 

The  testimony  of  a  witness  may  be  taken  conditionally  and  perpetuated, 
as  provided  in  this  chapter.     [L.  1862;  D.  Cd.  §  848;  H.  C.  §  858.] 


§  871.    Order  for  Examination. 

The  order  for  taking  the  testimony  may  be  made  by  any  judge  of  the 
circuit  or  supreme  courts,  upon  the  appUcation  of  the  party  desiring  it, 
when  it  appears  from  the  petition  of  such  party,  verified  as  a  complaint,— 

1.  That  the  applicant  is  a  party  or  expects  to  be  a  party  to  an  action, 
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suit,  or  proceeding  in  a  court  in  this  state,  or  that  he  has  an  interest  in  real 
property  or  some  easement  or  franchise  therein,  about  which  a  controversy 
may  arise,  which  would  be  the  subject  of  such  an  action,  suit,  or  proceeding; 

2.  That  the  testimony  of  a  witness,  whose  name  and  place  of  residence 
is  stated,  is  material  to  the  prosecution  or  defense,  as  the  case  may  be,  of 
such  action,  suit,  or  proceeding,  or  possible  controversy,  and  generally  the 
question  involved  therein,  and  the  facts  expected  to  be  proved  by  the  witness ; 

3.  The  names  and  residence  of  the  adverse  parties  or  persons  adversely 
interested,  so  far  as  the  applicant  knows  or  can  ascertain  them.  The  judge 
may  thereupon  in  his  discretion  make  an  order  allowing  the  examination, 
prescribing  therein  the  place  thereof,  and  how  long  before  the  examination 
the  order  and  notice  of  the  time  and  place  therefor  shall  be  served.  [L.  1862 ; 
D.  Cd.  §  849 ;  H.  C.  §  869.] 

Under  this  section,  the  judge  may.  In  his  cretion,   to  be  exercised  according  to  the 
discretion,  make  or  continue  the  order  for  principles  of  equity  for  the  benefit  and  pro- 
taking  testimony.    This  is  not  an  arbitrary  tection  of  parties  interested:    In  re  Carter, 
power  to  grant  or  refuse  as  may  be  most  8  Or.  297. 
pleasing  to  the  Judge,  but  is  a  Judicial  dis- 

IS7S.    Service  of  the  Order  and  Notice  — By  whom  Deposition  Taken. 

If  it  appear  that  the  adverse  parties  or  persons  adversely  interested^  or 
any  of  them^  reside  out  of  the  state,  or  are  unknown,  the  judgie  shall  direct 
that,  as  to  snch  parties  or  persons,  service  of  the  order  and  notice  shall  be 
made  by  publication,  in  the  same  manner  as  a  summons.  Upon  proof  of 
the  service,  the  deposition  may  be  taken  conditionally  by  the  judge  who 
made  the  order  of  examination,  or  by  any  other  ofiBcer  or  person  therein 
designated.     [L.  1862 ;  D.  Cd.  §  860 ;  H.  C.  §  860.] 

i  87a.    Deposition,  how  Taken. 

Every  interrogatory  or  answer,  or  declaration  of  the  witness,  shall  be 
taken  down,  unless  the  parties  otherwise  agree.  The  deposition,  when 
completed,  shall  be  carefully  read  to  and  subscribed  by  the  witness,  and  then 
certified  by  the  judge  or  other  oiBcer  or  person  taking  the  same,  and  imme- 
diately thereafter  filed  in  the  office  of  the  clerk  of  the  county  where  it  was 
taken,  together  with  the  order  for  the  examination  of  the  witness,  the 
petition  on  which  the  same  was  granted,  the  notice,  and  the  proof  of  service 
of  the  order  and  notice.     [L.  1862 ;  D.  Cd.  §  851 ;  H.  C.  §  861.] 

1874.  Papers  Filed  with  Deposition. 

The  papers  filed  with  the  deposition,  as  required  by  the  last  section,  or 
a  certified  copy  thereof,  are  primary  evidence  of  the  facts  stated  therein, 
to  show  compliance  with  the  provisions  of  this  chapter.  [L.  1862 ;  D.  Cd. 
§852;  H.  C.  §862.] 

1 875.  Deposition  or  Copy  May  be  Given  in  Evidence  by  Either  Party,  When. 

If  thereafter  a  trial  be  had  between  the  persons  named  in  the  petition 
as  parties  actual,  expectant,  or  possible,  or  their  representatives  or  suc- 
cessors in  interest,  upon  proof  of  the  death  or  insanity  of  the  witness,  or 
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that  he  is  beyond  the  state  and  his  residence  unknown^  or  of  his  inability 
to  attend  the  trial  by  reason  of  age,  sickness,  or  settled  infirmity,  the  deposi- 
tion or  a  certified  copy  thereof  may  be  given  in  evidence  by  either  party; 
but  in  a  trial  in  a  suit  in  equity,  it  may  be  given  in  evidence  without  such 
proof.     [L.  1862 ;  D.  Cd.  §  853 ;  H.  C.  §  863.] 

§  876.    How  Objected  to  when  Produced. 

The  deposition  so  taken,  when  produced  in  evidence,  may  be  objected 
to  as  if  it  was  the  oral  testimony  of  the  witness,  except  that  the  form  of 
the  interrogatory  shall  not  be  objected  to.  [L.  1862 ;  D.  Cd.  §  854 ;  H.  C. 
§  864.] 

§  877.    Power  -and  Duty  of  the  Officer  Taking  the  Deposition. 

The  judge,  oflBcer,  or  other  person  taking  the  deposition  shall  control 
the  examination,  to  the  end  that  the  whole  truth  may  be  declared  by  the 
witness,  and  if  no  one  appears  other  than  the  applicant,  he  shall  prevent 
leading  and  suggestive  interrogatories  by  such  applicant,  except  when  the 
same  may  be  necessary  or  merely  formal,  and  shall  himself  cross-examine 
the  witness,  concluding  with  the  general  interrogatory  to  the  effect  whether 
the  witness  knows  anything  further  in  relation  to  the  matter  which  would 
be  of  benefit  to  either  party.     [L.  1862 ;  D.  Cd.  §  856 ;  H.  C.  §  865.] 

By  an  act  passed  in  1870  (L.  p.  87)  further  the  work  in  the  form  of  a  note  (p.  626). 

provision  was  made  for  the  perpetuation  of  It  is  omitted  from  this  compilation*  upoD 

testimony.    The  act  has  no  enactin^r  words,  the  assumption  that  without  words  of  en- 

and  was  therefore  omitted  from  the  text  of  actment  the  act  is  without  eftect. 
the  Hill  compilation,  although  contained  in 


CHAPTEE   III. 

OF   OATHS   AND   AFFIRMATIONS. 

9  878.    Who  Authorised  to  Take  Testimony,  Etc. 

Every  court,  judge,  clerk  of  a  court,  justice  of  the  peace,  or  notary 
public  is  authorized  to  take  testimony  in  any  action,  suit,  or  proceeding,  and 
such  other  persons  in  particular  cases  as  this  code  elsewhere  authorizes. 
Every  such  court  or  officer  is  authorized  to  administer  oaths  and  affirmations 
generally,  and  every  such  other  person  in  the  particular  case  authorized. 
[L.  1862;  D.  Cd.  §856;  H.  C.  §866.] 

The  Jurisdiction  and  authority  of  one  ad-  material  matter  constitutes  perjury:  United 

ministerinsT   an    oath    must   appear    in    his  States  v.  Shinn,  14  Fed.  44y. 

certificate:    Blanchard  v.  Bennett,  1  Or.  328.  If  one  is  authorized  to  act  in  this  regard 

An  affidavit  taken  before  a  county  clerk  in  a  part  of  a  particular  district,  and  he 

of  this  state  may  be  used  before  the  register  acts  within  the  aistrict,  it  will  be  presumed 

or  receiver  of  the  United  States  land  office,  that  he  acted  within  his  particular  Juris- 

and    if   willfully    or   knowingly    false    in   a  diction:    Dennison  v.  Story,  1  Or.  272. 

§  879.    Form  of  Oath. 

An  oath  may  be  administered  as  follows :  The  person  who  swears  holds 
up  his  hand,  while  the  person  administering  the  oath  thus  addresses  him, 
^'You  do  solemnly  swear  that  the  evidence  you  shall  give  in  the  issue  (or 
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matter)  now  pending  between and shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth,  so  help  you  God;"  if  the  oath  be 
administered  to  any  other  than  a  witness,  the  same  form  and  manner  may 
be  used.     [L.  1862 ;  D.  Cd.  §  857 ;  H.  C.  §  867.] 

To  make  an  affidavit  legal  and  authorita-  a  direct  administration  of  the  oath  there 

tlTe  in  a  court  of  justice',  it  takes  both  the  can  be  no  affidavit  under  the  statute;  and 

affiant  and  the  officer  authorized  to  admin-  while  the  exact  observance  of  the  formula 

ister  the    oath,    actlnflr   together,    and    the  may  not  be  legally  required,  yet  there  must 

oath  must  be  either  administered  by  the  be  some  actual  and  bona  fide  attempt  at 

officer  to  the  affiant,  or  asseveration  must  due  observance  of  the  law's  requirement: 

be  made  to  the. truth  of  the  matters  con-  Ex  i>arte  Finn,  82  Or.  626,  62  Fac.  766,  67 

tained  In  the  affidavit  by  the  party  making  Am.  St.  Rep.  550. 
it,  to  the  officer  with  his  sanction.    Without 

f  880.    Form  of  Administering  May  be  Varied, 

Whenever  the  court  or  oflScer  before  which  a  person  is  offered  as  a 
witness  is  satisfied  that  he  has  a  peculiar  mode  of  swearings  connected  with 
or  in  addition  to  the  usual  form  of  administration^  which^  in  his  opinion 
is  more  solemn  or  obligatory,  the  court  or  officer  may  in  its  discretion  adopt 
that  mode,     [L.  1862 ;  D.  Cd.  §  858 ;  H.  C.  §  868.] 

1881.    Witness  May  be  Sworn  According  to  the  Ceremonies  of  His  Religion. 

When  a  person  is  sworn  who  believes  in  any  other  than  the  Christian 
religion,  he  may  be  sworn  according  to  the  peculiar  ceremonies  of  his  religion, 
if  there  be  any  such.     [L.  1862 ;  D.  Cd.  §  859 ;  H.  C.  §  869.] 

1888.    Who  May  Affirm. 

Any  person  who  has  conscientious  scruples  against  taking  an  oath  may 
make  his  solemn  affirmation  by  assenting  when  addressed  in  the  following 
manner:  ^TTou  do  solemnly  affirm  that,"  etc.,  as  in  section  879.  [L.  1862; 
D.  Cd.  §  860 ;  H.  C.  §  870.] 

1 888.    Affirmation  Equivalent  to  Oath. 

Whenever  by  any  provision  of  this  code  an  oath  is  required,  an  affirma- 
tion, as  prescribed  in  the  last  section,  is  to  be  deemed  equivalent  thereto,  and 
a  false  affirmation  is  to  be  deemed  perjury,  equally  with  a  false  oath. 
[L  1862;  D.  Cd.  §  861;  H.  C.  §  871.] 
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CHAPTER  I. 

OF    THE    SUPREME    COURT. 

i  884.    Supreme  Court  —  Organization  and  Jurisdiction  of  —  Quorum. 

The  supreme  court  is  created  and  organized,  and  its  jurisdiction  lim- 
ited and  defined  by  the  organic  law  of  the  state,  article  VII  of  the  consti- 
tution. The  mode  of  bringing  a  cause  into  this  court,  and  the  mode  of  pro- 
ceeding therein,  is  elsewhere  provided  in  this  code.  The  presence  of  a 
majority  of  all  the  judges  of  the  court  is  necessary  for  the  transaction  of 
any  business  therein,  but  any  less  number  may  meet  and  adjourn  from  day 
to  day,  or  for  the  term,  with  the  same  effect  as  if  all  were  present.  [L.  186'^!. 
D.  Cd.  §  862 ;  H.  C.  §  872.] 

As  to  the  election  and  terms  of  office  of  court,  see  Oregron  Constitution,  Art  VH.  9  ^ 

the  supreme  Judges,  see  S  2468;  also  Oregron  As  to  the  terms  of  the  supreme  court,  see 

Constitution.  Art.   VII.  Oregon  Constitution,  Art.  VII,  S  7;  and  also 

As    to    the    Jurisdiction    of    the    supreme  {2469. 

i  885.    Appointment  of  Officers  of  —  Mode  of  Pasnnent. 

The  court  in  term,  or  a  majority  of  the  judges  thereof  in  vacation,  shall 
appoint  a  clerk  of  the  court,  who  shall  hold  his  oflSce  during  the  pleasure  of 
such  court  or  judges.    The  court  may  appoint  a  crier,  and  such  number  of 
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bailiffs  for  the  term  as  may  be  necessary,  and  said  bailiffs  shall  be  executive 
officers  of  the  court.  The  legal  fees  of  such  clerk,  crier,  and  bailiffs  for 
attendance  on  the  court  shall  be  ascertained  by  the  court,  and  directed  to  be 
paid  by  an  order  of  the  court.  The  amount  of  such  fees  so  ascertained  and 
ordered  are  payable  out  of  the  state  treasury,  and  it  is  the  duty  of  the  proper 
officer,  on  the  presentation  of  a  certified  copy  of  such  order,  to  draw  his  war- 
rant on  such  treasury  therefor.  [L.  1862 ;  D.  Cd.  §  863 ;  L.  1889,  p.  139 ; 
H.  C.  §  877.] 

1 886.    Salary  of  Clerk  —  Deputies  Allowed,  and  Salaries. 

The  clerk  of  the  supreme  court  of  Oregon  shall  receive  an  annual  salary 
of  three  thousand  dollars,  and  shall  be  allowed  one  deputy  at  Salem,  at  a 
salary  of  seventy-five  dollars  per  month,  and  one  deputy  to  reside  at  Pen- 
dleton, at  a  salary  of  fifty  dollars  per  month;  both  of  such  deputies  to  be 
appointed  by  him  with  the  consent  of  the  court.  The  salaries  of  the  clerk 
and  deputies  to  be  paid  quarterly  in  the  same  manner  as  the  salaries  of  other 
state  officers  are  paid.     [L.  1899,  p.  167,  §  1.] 

i  887.    Sums  in  Lieu  of  Fees  Required  From  Parties  in  Supreme  Court. 

The  appellant  in  a  civil  case,  upon  filing  his  transcript  in  the  supreme 
court,  shall  pay  to  the  clerk  thereof,  in  advance,  the  sum  of  fifteen  dollars, 
which  shall  be  in  lieu  of  all  fees  heretofore  required  by  law  to  be  paid  by 
him,  except  as  trial  fee ;  and  the  respondent  in  such  case,  upon  entering  his 
appearance  in  the  appellate  court  or  filing  his  first  brief  therein,  shall  pay 
to  such  clerk,  in  advance,  the  sum  of  ten  dollars,  in  lieu  of  all  fees  heretofore 
required  by  law;  and  the  party  entitled  to  costs  and  disbursements  on  such 
appeal  shall  recover  of  and  from  his  opponent  the  amount  so  paid.  For 
making  and  certifying  to  a  copy  of  any  opinion,  pleading,  judgment,  decree, 
paper,  or  record  of  his  office  for  private  parties  and  not  in  the  cause  of  the 
regular  court  proceedings,  the  clerk  shall  charge  and  collect  the  sum  of 
fifteen  cents  for  each  folio  thereof,  and  all  such  sums  so  charged  and  col- 
lected, together  with  all  other  fees,  sums,  and  moneys  received  or  collected 
by  said  clerk  by  virtue  of  his  office,  shall  be  paid  over  to  the  state  treasurer, 
as  hereinafter  required.     [L.  1899,  p.  168,  §  2;  L.  1901,  p.  115,  §  1.] 

The  power  to  relieve  from  the  fees  provided  for  by  this,  section  not  heing  granted, 
the  supreme  court  has  no  power  to  relieve  therefrom:  Therkelsen  v.  Therkelsen.,  86  Or. 
78.  67  Pac  873. 

f  888.    Charges  Collected  by  Clerk  to  be  Paid  to  Sute  Treasurer. 

The  fees  and  charges  so  required  to  be  paid  to  and  collected  by  the 
clerk  shall  be  by  him  paid  over  to  the  state  treasurer  monthly,  to  be  credited 
to  the  general  fund,  and  the  secretary  of  state  shall  not  draw  his  warrant 
for  the  payment  of  the  salary  of  such  clerk  until  such  officer  shall  first  file  in 
the  secretary's  office  a  verified,  itemized  statement  of  the  fees  so  collected 
and  paid  over  to  the  state  treasurer.     [L.  1899,  p.  168,  §  3.] 

The  salary  provided  for  the  clerk  of  the  tlon    875.    Hill's    compilation    provides    the 

supreme  court  by  the  act  of  1899  is  In  lieu  method   by  which  such  per  diem  shall  be 

OT  the  per  diem  provided  for  in  S  2338  of  ascertained    and    for    a    warrant    on    the 

HlU'a    compilation,    which    section    is    ex-  treasurer  thereof,  and  is  omitted  from  this 

pressly  repealed  by  the  act  referred  to.   Sec-  compilation. 
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Section   873,   Hill's   compilation,    provides  ing  to  the  efficacy  of  the  constitution  and 

that  the  duties  and  Jurisdiction  of  the  su-  laws  which  confer  Jurisdiction  on  the  court, 

preme  court  and  the  Judgres  thereof  shall  be  and  this  section  and  S  874,  which  is  Included 

such   as  are   provided   by   the   constitution  in  S  877,  are  also  omitted, 
and  laws.  Such  an  act,  of  course,  adds  noth- 

§  889.    Clerk  Not  to  Practice  in  Supreme  Court. 

The  clerk  of  the  supreme  court  is  prohibited,  during  his  continuance 
in  office,  from  acting,  or  having  a  partner  who  acts,  as  an  attorney  in  said 
court.     [L.  1874,  p.  47,  §  3 ;  H.  C.  §  876.] 


CHAPTEB  11. 

OF   THE    CIRCUIT   COURTS. 

§  890.    Circuit  Court  Organization,  Etc. 

The  circuit  courts  are  created  and  organized,  and  their  several  juris- 
dictions limited  and  defined  by  the  organic  law  of  the  state,  article  VII  of  the 
constitution.  The  terms  of  the  court  are  either  those  appointed  by  law,  or 
others  appointed  by  the  judge  of  the  court.  [L.  1862;  D..  Cd.  §  864;  H.  C. 
§  878.] 


Sections  879  (L.  1878,  p.  32).  880  (L.  1882, 
p.  63).  881,  (L.  1885,  special  section,  p.  19,) 
and  882  (L.  1885,  p.  28,)  of  Hill's  compila- 
tion, and  the  various  acts  creating  new  dis- 
tricts and  providing:  for  prosecuting  attor- 
neys and  additional  judgres,  confer  such  Ju- 
risdiction as  is  provided  by  the  constitution 
and  the  laws.    These  provisions  are  super- 


fluous, since  it  does  not  require  a  law  to 
make  the  Jurisdiction  conferred  by  the  con- 
stitution and  the  laws  effective:  and  Uie 
sections  above  enumerated  and  like  provi- 
sions in  the  various  acts  referred  to  are 
therefore  omitted  from  this  compilation. 
As  to  terms  of  court,  see  S  901,  post. 


§  891.    Apportionment  of  Business  Between  the  Judges  in  the  First  District 

The  duties  and  judicial  labors  of  the  judges  of  the  first  district  shall 
be  divided  and  apportioned  as  they  may  agree  between  themselves :  Provided 
however,  that  one  of  said  judges  shall  reside  east  of  the  Cascade  range  of 
mountains  and  the  other  west  of  said  range  of  mountains  during  their  terra 
of  office.     [L.  1891,  p.  123,  §  3.] 


§  892.    Additional  Judge  Required  to  Perform  Judicial  Duties  in  Other  Districts. 

The  duties  and  judicial  labors  of  the  judge  provided  for  by  section 
2487,  in  addition  to  those  already  enumerated  in  section  891,  shall  be  to 
hold  such  terms  of  court  and  perform  such  other  judicial  duties  in  any  of  the 
judicial  districts  of  this  state  other  than  the  first  as  may  be  required  of  hira 
by  the  governor  of  this  state:  Provided,  that  when  such  duties  are  required 
of  him  in  any  judicial  district  of  this  state  other  than  the  first,  the  county 
judge  of  the  county  wherein  such  duties  are  required  shall  make  an  applica- 
tion to  the  governor  stating  the  reason  and  the  necessity  of  such  duties,  and 
the  governor  may  in  his  discretion  thereupon  direct  the  said  judge  to  go 
and  perform  the  same.     [L.  1891,  p.  123,  §  6.] 

§  893.    Apportiomnent  of  Business  Between  the  Judges  in  the  Third  District 

The  business  of  the  circuit  courts  of  the  several  counties  in  the  third 
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district  shall  be  divided  into  two  divisions,  one  of  which  shall  be  designated 
as  department  number  one,  and  the  other  as  department  number  two.  All 
actions  at  law  pending  in  any  of  said  circuit  courts  at  the  time  when  a  circuit 
judge  shall  first  qualify  imder  this  act,  or  that  may  thereafter  be  pending, 
including  all  actions  at  law  commenced  therein,  or  that  may  be  brought 
there  by  appeal,  or  otherwise,  from  any  inferior  court,  oflBcer,  or  tribunal,  or 
any  other  court,  shall  be  heard  and  determined  in  department  number  one, 
ID  the  same  manner,  to  the  same  extent,  and  with  like  effect  as  though  this 
act  had  not  passed,  except  as  herein  otherwise  expressly  provided.  All  suits 
in  equity,  and  all  applications  to  the  equity  side  of  the  court  so  pending, 
as  aforesaid,  in  any  of  said  courts,  or  that  may  thereafter  be  commenced,  or 
otherwise  pending  there,  including  appeals  from  the  county  courts  in  the 
nature  of  equitable  proceedings,  and  all  suits  or  proceedings  in  divorce, 
and  for  the  dissolution  of  the  marriage  contract,  and  partition,  shall  be  heard 
and  determined  in  department  number  two,  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect  as  though  this  act  had  not  passed,  except 
as  herein  otherwise  provided.  All  indictments  so  pending  as  aforesaid  in 
any  of  the  said  courts,  or  that  may  thereafter  be  found  or  pending  therein, 
and  all  criminal  proceedings,  and  all  business  relating  to  criminal  proceed- 
mgs  of  every  nature  or  description  commenced  or  brought  into  said  court, 
shall  be  transacted,  heard,  and  determined  in  department  number  two,  in  the 
same  manner,  to  the  same  extent  and  with  like  effect  as  though  this  act  had 
not  passed,  except  as  herein  otherwise  provided.     [L.  1893,  p.  63,  §  3.] 

The  provisiona  of  this  section,  providing:  ceedlner.    although    the    act    provides    that 

for  the   division   of    business,    are   merely  criminal    proceedings   shall   be   heard    and 

directory,    and    the    Judgre    of    department  determined    in    department    number    two: 

number  one  may  preside  in  a  criminal  pro-  State  v.  Gardner,  33  Or.  160,  54  Pac.  809. 

i8S4.    Transfer  of  Business  From  One  Department  to  the  Other>— Clerks  to 
Arrange  Files. 

It  shall  be  the  duty  of  the  clerks  of  said  circuit  courts  to  arrange  the 
papers  and  files  of  their  respective  offices  so  as  to  carry  out  the  purpose  of 
this  act ;  and  all  business  found  in  one  department  belonging  to  the  other, 
according  to  the  above  classification,  may  be  transferred,  by  order  of  the 
court,  so  as  to  be  heard  and  determined  in  the  proper  department;  but  it 
shall  be  lawful  to  do  any  of  the  business  of  said  courts  in  either  department. 
[L.  1893,  p.  64,  §  4.] 

1885.    Seniority  of  Judge,  How  Determined. 

The  judge  then  longest  in  continuous  service,  or  if  at  any  time  they 
shall  then  have  been  in  continuous  service  the  same  length  of  time,  the 
senior  judge  in  age  shaU  act  in  department  number  one,  and  the  other  judge 
in  department  number  two,  but  either  judge  may  act  in  either  department ; 
and  said  judges  shall  jointly  and  severally  have  power  to  make  all  needful 
rules  and  regulations  not  inconsistent  with  law  to  eflfectuate  the  objects  of 
this  act  and  facilitate  the  transaction  of  business.     [L.  1893,  p.  64,  §  5.] 
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§  896.    Apportionment  of  Business  and  Procedure  in  Fourth  District. 

The  business  of  the  circuit  court  of  the  fourth  district  may  be  appor- 
tioned among  the  several  judges  thereof,  and  for  convenience  one  division 
thereof  shall  be  designated  as  department  number  one;  one  division  as  de- 
partment number  two;  one  division  as  department  number  three;  one 
division  as  department  number  four ;  and — 

1.  The  judges  of  the  circuit  court  in  the  fourth  judicial  district  of  this 
state,  or  any  two  or  more  of  them,  may  act  in  joint  session  for  the  trial  or 
determination  of  any  matter  before  the  court,  including  the  trial  of  jury  cases. 
The  judges,  or  a  majority  of  them,  shall  provide  by  rule  or  otherwise  who  shall 
act  as  presiding  judge  at  joint  session.  If  the  judges  acting  in  joint  session 
are  equally  divided  in  opinion,  then  the  opinion  of  the  presiding  judge  shall 
prevail,  otherwise  the  decision  of  the  majority  shall  be  the  decision  of  the 
court.    Process  may  be  tested  in  the  name  of  either  one  of  the  judges; 

2.  The  said  judges,  or  a  majority  of  them,  may  divide  the  business  of 
the  said  court  between  the  said  judges,  and  may  otherwise  regulate  said 
business  by  rules  or  otherwise,  and  each  of  said  judges  may  separately  try 
actions  at  law,  suits  in  equity,  criminal  action,  appeal,  and  all  other  cases 
and  proceedings  hereafter  brought  in  said  court  during  the  same  term  or  at 
the  same  time  as  may  be  ordered  by  said  judges,  or  a  majority  of  them; 

3.  All  actions  at  law,  suits  in  equity,  criminal  actions,  appeals,  special 
proceedings,  and  all  cases  hereafter  brought  in  said  court,  shall  be  numbered 
in  the  regular  and  consecutive  order  of  the  filing  thereof; 

4.  Actions  at  law,  suits  in  equity,  criminal  actions,  appeals,  and  all  cases 
now  pending  in  said  circuit  court,  may  be  divided  or  assigned  for  hearing 
and  trial  as  a  majority  of  said  judges  may  order,  by  rule  or  otherwise; 

5.  The  judges  of  said  court,  or  a  majority  of  them,  shall  jointly  have 
power  to  make  all  needful  rules  and  regulations,  not  inconsistent  with  law, 
to  render  effectual  the  provisions  of  this  section  and  facilitate  the  transaction 
of  business.  [Oregon  Const.  Art.  XVIII,  §11;  L.  1878,  p.  31;  L.  1885, 
p.  28;  H.  C.  §  883;  L.  1893,  p.  49;  L.  1901,  p.  85.] 

§  897.    Business  May  be  Transferred  and  Done  in  Either  Department 

All  business  found  in  one  department  belonging  to  the  other,  according 
to  the  above  classification,  may  be  transferred  by  order  of  the  court,  so  as 
to  be  heard  and  determined  in  the  proper  department ;  but  it  shall  be  lawful 
to  do  any  of  the  business  of  said  court  in  either  department.  [L.  1885, 
p.  29,  §  4 ;  H.  C.  §  884.] 

§  898.    Duties  of  the  Clerk. 

It  shall  be  the  duty  of  the  clerk  of  said  court  to  arrange  the  papers  and 
files  in  his  office,  so  as  to  carry  out  the  purposes  of  this  act.  {L.  1885, 
p.  29,  §  5 ;  H.  C.  §  885.] 

§  899.    Judges  May  Make  Rules. 

The  judges  of  said  court  shall  jointly  and  severally  have  power  to  make 
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all  needful  rules  and  regulations,  not  inconsistent  with  law,  to  effectuate  the 
object  of  this  act  and  facilitate  the  transaction  of  business.  [L.  1885,  p.  29, 
§6;H.  C.  §886.] 

§  900.    Departments,  What  Judge  to  Act. 

The  judge  who  shall  be  sitting  as  judge  of  department  number  one, 
as  now  constituted  in  said  district,  at  the  date  when  this  act  goes  into  effect, 
shall  preside  over  department  number  one,  as  constituted  by  this  act,  until 
his  successor  is  elected  and  qualified;  and  the  judge  who  shall  be  sitting  as 
judge  in  department  number  two,  as  now  constituted  at  the  date  when  this 
act  goes  into  effect,  shall  preside  over  department  number  three,  as  consti- 
tuted by  this  act,  until  his  successor  is  elected  and  qualified.  It  shall  be  the 
duty  of  the  governor,  within  twenty  days  after  this  act  goes  into  effect,  to 
appoint  two  circuit  judges  to  fill  the  oflBces  created  by  this  act,  both  of  whom 
shall  not  be  members  of  the  same  political  party;  and  in  making  such  ap- 
pointment he  shall  designate  which  judge  shall  preside  over  department 
number  two  and  which  shall  preside  over  department  number  four,  and  such 
judges  so  appointed  shall,  within  ten  days  thereafter,  qualify  in  the  same 
maimer  as  other  circuit  judges,  and  thereupon  such  judges  shall  preside  over 
their  respective  departments  so  designated  until  their  successors  are  elected 
and  qualified:  Provided  however,  that  any  of  the  judges  in  said  district 
may  act  in  any  one  of  said  departments;  and  in  case  of  the  absence  or  dis- 
ability of  a  judge  in  any  department,  it  shall  be  the  duty  of  the  judges  of 
the  other  departments,  so  far  as  practicable,  to  act  in  said  department.  The 
judges  of  said  court  shall  jointly  and  severally  have  power  to  make  all 
needful  rules  and  regulations,  not  inconsistent  with  law,  to  effectuate  the 
object  of  this  act  and  facilitate  the  transaction  of  business.  [L.  1885,  p.  29, 
§  7;  H.  C.  §  887;  L.  1893,  p.  50,  §  4.] 

$901.    Term  of  Court  Appointed  by  Judge. 

When  a  term  of  the  court  is  appointed  by  a  judge  it  shall  be  done  by 
a  general  order  to  that  effect,  made  and  entered  in  the  journal  during  term 
time,  or  by  a  special  order,  made  and  filed  in  vacation,  for  the  trial  of  a 
particular  cause  or  the  transaction  of  certain  business  therein  specified;  a 
certified  copy  of  which  latter  order  shall  be  served  on  the  parties  to  the  cause 
or  business  specified  ten  days  prior  to  such  term.  In  the  former  case,  at  the 
court  so  appointed,  any  business  may  be  transacted  as  if  the  same  were  a 
term  appointed  by  law,  but  in  the  latter  case  only  such  as  may  be  specified 
in  the  order.     [L.  1862 ;  D.  Cd.  §  865 ;  H.  C.  §  891.] 

8  802.    Appointment  of  Its  Officers,  and  Mode  of  Payment 

Each  circuit  court  has  the  power  to  appoint  a  crier  and  such  number 
of  baiUffs  as  may  be  necessary  for  the  term :  Provided,  that  in  counties  where 
the  circuit  court  is  in  session  for  ten  months  or  more  of  each  year  the  bailiffs 
Bttay  be  appointed  for  the  year  at  a  monthly  salary.  The  legal  fees  of  such 
crier,  bailiff,  and  other  officers  of  the  court  for  attendance  thereon  shall  be 
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ascertained  by  the  court,  and  directed  to  be  paid  by  an  order  thereof,  and  not 
otherwise.  Upon  the  presentation  of  the  certified  copy  of  such  order  to  the 
proper  officer  of  the  county  wherein  such  court  is  holden,  it  shall  be  the  duty 
of  such  officer  to  draw  his  warrant  on  the  treasurer  of  such  county  for  the 
amount  therein  specified.  [L.  1862;  D.  Cd.  §  866;  L.  1891,  p.  131;  H.  C. 
§  892.] 

CHAPTER  III. 

OF  official  reporters  in  the  circuit  courts. 

§  903.    Judges  to  Appoint  Official  Reporters  for  Terms  of  Four  Years. 

The  judge  of  each  judicial  district  may,  in  his  discretion,  appoint  a 
stenographer,  to  be  attached  to  the  courts  holden  by  them,  who  shall  be 
skilled  in  the  practice  of  his  art,  and  shall  be  an  officer  of  the  court,  and  be 

designated  and  known  as  the  "Official  reporter  of  the judicial  district 

of  the  State  of  Oregon,"  who  shall  hold  office  for  four  years,  and  until  his 
successor  is  appointed  and  qualified ;  and  before  entering  upon  the  discharge 
of  his  official  duties  he  shall  take  and  subscribe  an  oath  to  perform  faithfully 
the  duties  of  the  office.     [L.  1889,  p.  142,  §  1.] 


I  804.    Duties  of  Official  Reporters. 

It  shall  be  the  duty  of  the  official  reporter,  appointed  under  the  pro- 
visions of  this  act,  to  attend  every  term  of  the  circuit  court  in  the  district 
for  which  he  is  appointed,  at  such  times  as  the  judge  presiding  may  direct; 
and  upon  the  trial  of  any  cause  in  any  such  court,  if  either  party  to  the 
suit  or  action,  or  his  attorney,  requests  the  services  of  the  official  reporter, 
the  presiding  judge  may  grant  such  request,  or  upon  his  own  motion,  order 
a  full  report  of  the  testimony,  exceptions  taken,  charge  of  the  judge,  and 
other  proceedings;  in  which  case  the  official  reporter  shall  cause  accurate 
shorthand  notes  of  the  oral  testimony,  exceptions  taken,  charge  of  the  judge, 
and  other  proceedings  to  be  taken,  which  notes  shall  be  filed  in  the  office  of 
the  clerk  of  the  court  where  such  trial  is  had:  Provided,  that  before  such 
order  is  made,  upon  the  application  to  the  court  by  either  party,  the  plaintiff 
or  defendant  requesting  the  services  of  such  official  reporter  is  required  as  a 
condition  precedent  to  pay  or  secure  to  be  paid  the  per  diem  fees  as  here- 
inafter provided  for.     [L.  1889,  p.  143,  §  2 ;  L.  1899,  p.  230,  §  1.] 

§  905.    Reporter's  Compensation. 

Each  official  reporter  so  appointed  shall  be  paid  a  compensation  at  the 
rate  of  ten  dollars  per  diem  for  every  day  actually  in  attendance  upon  said 
court  pursuant  to  the  direction  of  the  court,  which  compensation  per 
diem  shall  be  paid  out  of  any  funds  not  otherwise  appropriated  in  the 
treasury  of  the  county  in  which  the  court  is  held;  and  the  sworn  statement 
of  the  official  reporter  as  to  the  number  of  days  of  attendance  upon  the  court, 
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when  certified  as  correct  by  the  judge  presiding,  shall  be  a  sufficient  voucher 
to  the  county  clerk,  upon  which  he  shall  draw  his  warrant  upon  the  treasurer 
of  the  county  in  favor  of  the  official  reporter,  and  when  so  paid  such  fees 
shall  be  taxed  and  collected  as  other  costs  in  the  case.     [L.  1889,  p.  143,  §  3.] 

f  908.    Transcripts  of  Testimony  and  Other  Proceedings— Fees  Therefor. 

When  shorthand  notes  have  been  taken  in  any  case  as  in  this  act  pro- 
vided^  if  the  court  or  either  party  to  the  suit  or  action  or  his  attorney 
requests  a  transcript  of  the  notes  into  longhand,  the  official  reporter  shall 
cause  full  and  accurate  typewritten  transcripts  to  be  made  of  the  testimony 
or  other  proceedings,  which  shall,  when  certified  to  as  hereinafter  provided, 
be  filed  with  the  clerk  of  the  court  where  such  cause  was  tried  for  the  use 
of  court  or  parties.  The  fees  of  the  official  reporter  for  making  such  tran- 
scripts shall  be  fifteen  cents  per  folio  of  one  hundred  words,  and  shall  be 
paid  forthwith  by  the  parties  or  party  for  whose  benefit  the  same  is  ordered, 
and  when  paid  shall  be  taxed  as  other  costs  in  the  case :  Provided,  that  when 
the  defendant  in  any  criminal  cause  who  shall  have  perfected  an  appeal  from 
judgment  against  him  presents  to  the  judge  satisfactory  proof,  by  affidavit 
or  otherwise,  that  he  is  unable  to  pay  for  such  transcript,  the  court,  if  in 
the  opinion  of  the  judge  justice  will  be  thereby  promoted,  may  order  said 
transcript  to  be  made;  and  in  all  cases  where  transcript  shall  be  ordered 
by  the  court,  where  not  asked  by  the  parties,  the  same  shall  be  paid  for  out 
of  the  county  treasury  in  the  same  manner  as  herein  provided  for  the  pay- 
ment of  compensation  for  per  diem.     [L.  1889,  p.  143,  §  4.] 

8907.    Certified  Transcript,  prima  facie  Correct  Sutement  of  Testimony  and 
Proceedings. 

The  report  of  the  official  reporter,  when  transcribed  and  certified  to 
as  being  a  correct  transcript  of  the  stenographic  notes  of  the  testimony, 
exceptions  taken,  charge  of  the  judge,  and  other  proceedings  in  the  matter, 
suit,  or  action,  shall  be  prima  facte  a  correct  statement  of  such  testimony, 
exceptions,  charge  of  the  judge,  and  other  proceedings,  and  may  thereafter 
be  read  in  evidence  as  the  deposition  of  a  witness  in  the  cases  mentioned 
m  section  841  of  the  code  of  civil  procedure,  and  in  case  of  the  death,  resig- 
nation^  expiration  of  the  term  of  office,  or  vacancy  in  the  office  from  any 
other  cause  of  the  judge  before  whom  such  matter,  suit,  or  action  was  tried, 
the  exceptions  and  the  statement  thereof  provided  for  by  sections  169,  170, 
171,  and  172  of  said  code  of  civil  procedure  may  be  settled  and  signed  by 
the  successor  in  office  of  such  judge  or  by  any  judge  authorized  in  such  cases 
to  perform  the  general  duties  of  the  judge  of  such  court :  Provided,  that 
when  the  official  reporter  taking  the  notes  in  any  cause  has  ceased  to  be  the 
official  reporter  of  that  court,  any  transcript  by  him  made  therefrom,  or 
made  by  a  competent  person  under  direction  of  the  court,  and  duly  certified 
to  by  him,  under  oath  as  a  full,  true,  and  complete  transcript  of  said  notes 
shall  have  the  same  force  and  effect  as  though  certified  in  the  same  manner 
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by  the  official  reporter  of  said  court.     [L.  1889,  p.   144,  §5;   L.   1899. 
p.  230,  §  2.] 

The  certiflcate  of  the  reporter  only  to  his  the  trial  is  had  before  a  referee  is  the  cer- 

transcript  is  required  as  to  the  correctness  tlflcate  of  the  Judse  required:     Tallmadge 

thereof  upon  appeal,  when  the  trial  is  had  v.  Hooper,  37  Or.  508,  61  Pac.  349. 
before  the  court,  and  only  in  cases  where 

i  908.    Stenographeni  Appointed  to  Act  Pro  Tern. 

That  in  the  event  of  the  absence  or  inability  of  the  official  reporter  to 
act,  the  judge  may  appoint  a  competent  stenographer  to  act  pro  tern.,  who 
shall  perform  the  same  duties  as  the  official  reporter,  and  whose  report,  when 
certified  to,  shall  have  the  same  legal  effect  as  the  certified  report  of  the 
official  reporter.  The  reporter  pro  tern,  shall  possess  the  qualifications  and 
take  the  oath  prescribed  for  the  official  reporter,  and  shall  receive  the  same 
compensation.     [L.  1889,  p.  144,  §  6.] 


CHAPTEB   IV. 

OF    THE    COUNTY    COURTS. 

§  909.    County  Court,  Organization  and  Jurisdiction  Of. 

The  coimty  court  is  created  by  the  organic  law  of  the  state,  article  VII, 
constitution,  and  its  organization  Is  provided  for,  and  its  jurisdiction  limited 
and  defined  by  such  organic  law,  and  the  provisions  of  this  chapter.  The 
court  is  held  by  the  county  judge,  except  when  county  business  is  being 
transacted  therein,  and  then  it  is  held  by  such  judge  and  two  commissioners 
designated  by  law,  or  a  majority  of  such  persons.  [L.  1862;  D.  Cd.  §867; 
H.  C.  §  893.] 

fi  910.    Actions  at  Law,  Jurisdiction  Of. 

The  coimty  court  has  jurisdiction,  but  not  exclusive,  of  actions  at  law 
and  all  proceedings  therein,  and  connected  therewith,  where  the  claim  or 
subject  of  the  controversy  does  not  exceed  the  value  of  five  hundred  dollars, 
and  exclusive  jurisdiction  of  actions  for  forcible  entry  and  detainer,  without 
reference  to  the  value  of  the  property.     [L.  1862 ;  D.  Cd.  §  868 ;  H.  C.  §  894.] 

See  note  to  Art.  Vn,  S  12  of  the  Oregron  The  county  court  has  no  Jurisdiction  to 

Constitution.  try  questions  of  title  or  rlsrhts  arising  out 

County  courts  are  courts  of  superior  and  of  the  exercise  of  eminent  domain:  Can- 
general  Jurisdiction  as  to  matters  over  yonville  &  G.  Road  Co.  v.  Douglas  Count)', 
which  the  statutes  under  this  section  have  6  Or.  280. 

vested  in  them  original  and  exclusive  Juris-  Quaere:  As  to  the  effect  of  the  law  con- 
diction;  and  as  to  such  matters,  the  records  f erring  Jurisdiction  upon  Justice's  courts  of 
of  the  county  court  are  entitled  to  all  the  actions  of  forcible  entry  and  detainer,  upon 
legal  presumptions  that  belong  to  those  of  this  section:  Thompson  v.  Wolf,  6  Or.  311. 
other  courts  of  general  and  superior  Juris-  Where  a  complaint  aUeges  that  the  value 
diction:  Russell  v.  Lewis,  3  Or.  380;  Tus-  of  the  property  in  controversy  is  less  than 
tin  V.  Gaunt,  4  Or.  305;  Monastes  v.  Catlin,  $500,  and  the  answer  alleges  that  it  is  over 
6  Or.  119;  Holmes  v.  Oregon  &  Cal.  R.  Co.  $600.  the  Jurisdiction  of  the  court  is  not 
5  Fed.  523;  Gager  v.  Henry.  6  Saw.  237.  ousted  by  the  allegations  of  the  answer,  but 

In  the  exercise  of  its  Jurisdiction  over  the  the   plaintiff  is   entitled   to  have  the  case 

subject  of   laying   out  and   opening  roads,  tried;  and  if  the  defendant  should  sustain 

and   the  conduct   of  county  business  gen-  his   answer   by   proof   upon   the   trial,   the 

erally.    It    is   a   court   of   special   and    llm-  only  effect  of  such  trial  would  be  that  the 

ited  Jurisdiction:    Thompson  v.  Multnomah  plaintiff  could  obtain  no  relief,  and  the  ac- 

County,  2  Or,  37;  Johns  v.  Marion  County,  tlon  would  be  dismissed:    Corbell  v.  Chil- 

4  Or.  36;  State  v.  Officer,  4  Or.  180.  ders.  17  Or.  528,  21  Pac.  670. 
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S  911.    Exclusive  Jurisdiction  in  Probate  Matters. 

The  county  court  has  the  exclusive  jurisdiction,  in  the  first  instance, 
pertaining  to  a  court  of  probate;  that  is, — 

1.  To  take  proof  of  wills ; 

2.  To  grant  and  revoke  letters  testamentary  of  administration  and  of 
guardianship ; 

3.  To  direct  and  control  the  conduct  and  settle  the  accoimts  of  executors, 
administrators,  and  guardians; 

4.  To  direct  the  payment,  of  debts  and  legacies,  and  the  distribution  of 
the  estates  of  intestates; 

5.  To  order  the  sale  and  disposal  of  the  real  and  personal  property  of 
deceased  persons; 

6.  To  order  the  renting,  sale,  or  other  disposal  of  the  real  and  personal 
property  of  minors; 

7.  To  take  the  care  and  custody  of  the  person  and  estate  of  a  lunatic  or 
habitual  drunkard,  and  to  appoint  and  remove  guardians  therefor;  to  direct 
and  control  the  conduct  of  such  guardians,  and  to  settle  their  accounts ; 

8.  To  direct  the  admeasurement  of  dower.  [L.  1862;  D.  Cd.  §869; 
H.  C.  §  895.] 

Aa  to  the  mode  of  proceeding  In  probate  the  person  charged  with  secretinK  or  refus- 

matters,  see  f  1119,  el  seq.  In^  to  account  for  property  belongrinflr   to 

As  to  Jurisdiction  of  county  courts,  see  the  estate.     Its  power,  however,  ends  with 

Art.  Vn,  and  note,  of  the  Oregon  Consti-  the  discovery,  so  that  the  rigrht  or  title  of 

tution.  the  decedent  to  the  property  claimed  by  or 

JURISDICTION  PERTAINING  TO  PRO-  from  his  administrator  must,  if  an  adjudi- 

BATE  COURTS. — ^The  county  court  is  to  be  cation   becomes   necessary,   be  liticrated   in 

regarded  in  probate  proceedings  as  having  courts    of    ordinary    Jurisdiction:     Gardner 

superior  Jurisdiction:     Russell  v.   Lewis,   3  v.  Giliihan.  20  Or.  698.  27  Pac.  220. 

Or.  380.  A  county  court  exercising  probate  Juris- 

The  powers  of  the  probate  court  are  not  diction  has  no  power  to  determine  an  issue 

created  by  statute;  they  are  enlarged,  lim-  between  the  administrator  and  a  claimant 

ited.  or  varied:    Ramp  v.  McDaniel,  12  Or.  to   property    inventoried    by    the   adminis- 

108.  6  Pac.   4S6.  trator  as  an  asset  of  his  estate:    Re  Bo- 

the  constitution  provides  that  the  county  lander's  E>!tate,  38  Or.  490,  63  Pac.  689. 

court  shall  have  "the  Jurisdiction  pertain-  In  a  proceeding  to  settle  the  accounts  of 

ing  to  probate  courts."  In  determining  what  an   administrator,    the   probate    court    has 

is  such  Jurisdiction,  it  is  necessary  to  con-  Jurisdiction  to  determine  the  right  of  the 

sider  what  Jurisdiction  probate  courts  had  administrator,    as    such,    to   offset   against 

at  the  time   the  constitution  was  framed,  the   claim   of  a  distributee  the  amount  of 

The  common  law  furnishes  no  definition  of  costs  which  accrued  in  favor  of  the  estate 

this  Jurisdiction,  and  its  nature  and  extent,  in    suits   brought   by   such   distributee,    as 

as  understood  in  the  United  States,  are  to  such  a  claim  would  be  a  debt  due  the  es- 

be   ascertained    in    each    state    separately,  tate;  but  it  has  no  Jurisdiction  to  pass  on 

and.  to  some  extent,  historically.     Probate  the  right  of  the  administrator  to  set-off  a 

Jurisdiction  as  understood  at  that  time,  in-  personal  debt  to  him  against  the  claim  of 

eluded   the    power   to   decree   specific   per-  a  distributee:    Dray  v.    Bloch,   29   Or.   347, 

formance  by  the  administrator  of  contracts  45  Pac.   772. 

made  by  the  deceased  person  for  the  con-  Where  a  ward,   upon  attaining  her  ma- 

veyance  of  land.    A  statute,  therefore,  pro-  Jority,  and  after  her  marriage,  executed  a 

viding  for  the  exercise  of  such  power  by  release  to  her  guardian,   the  county  court 

the  court  is  not  unconstitutional:    Adams  had  no  Jurisdiction  thereafter  of  a  suit  to 

V.  Lewis,  6  Saw.  229.  compel   the  guardian   to   account,   but   the 

The  appointment  of  guardians  for  infants  ward   must   resort   to   equity   to  have   the 

and  Insane  persons  is  the  exercise  of  Juris-  settlement  set  aside,  since  the  county  court 

diction  pertaining  to  probate  courts:    Mon-  is  not  a  court  of  general  equitable  Jurisdic- 

astes  V.  Catlin.  6  Or.   119.  tlon:  Richardson's  Guardianship,  39  Or.  246, 

Since   the   county   court  has  Jurisdiction  64  Pac.   390. 

over  the  distribution  of  personal  property  The   county   court    is   not    authorized    to 

of  deceased  persons,   if  there  be  an  ante-  order  the  mortgaging  of  a  minor's  real  es- 

nuptlal  contract  which  affects  such  prop-  tate:    Trutch  v.  Bunnell,  11  Or.  68.  4  Pac. 

erty,  it  should  be  proved  before  such  court.  688.  60  Am.  Rep.  466.    On  the  first  appeal  of 

and   the   rights   of   the  parties   thereunder  this  case  in  6  Or.  604,  it  was  decided  that 

determined  by  such  court:    Winkle  v.  Win-  the   court   had   authority   to  authorize  the 

kle.  8  Or.  193.  mortgaging  of  a  minor's  estate. 

County  courts  have  no  authority  to  de-  Where  a  suit  was  begun  by  petition  In  a 

termine  what  persons  are  entitled  to  realty,  county  court  to  test  the  validity  of  a  will, 

and  to  make  a  partition  of  the  real  prop-  and  to  revoke  letters  testamentary,  and  the 

erty  of  decedent:    Manner  v.  Silver,  2  Or.  petition   was   demurred   to   on   the   ground 

336.  that   the   court   had    no   Jurisdiction;    held. 

A  county  court  may  entertain  proceed-  that  the  demurrer  was  properly  overruled: 

Ings  in  the  nature  of  a  discovery  against  Heirs  of  Clark  v.  Ellis,  9  Or.  128. 
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The  proceedings  and  judfirments  of  county 
courts  In  probate  matters  import  absolute 
verity,  and  whenever  they  come  in  ques- 
tion collaterally,  can  not  be  impeached  by 
evidence  aliunde  the  record;  but  may  be 
impeached  by  evidence  appearing  upon  the 
face  of  the  record,  showing  want  of  Juris- 
diction in  the  court:  Tustin  v.  Gaunt,  4  Or. 
305;  Jones  v.  Dove,  6  Or.  191;  Holmes  v. 
Oregon  &  Cal.  R.  Co.  S  Fed.  623;  Hubbard 
V.  Hubbard,  7  Or.  42. 

When  an  order  of  the  county  court  for 
the  sale  of  real  and  personal  property  of  a 
deceased  appears  to  have  been  regularly 
made,  reciting  all  the  Jurisdictional  facts 
necessary  to  authorize  the  order,  no  pre- 
sumption will  be  indulged  against  the  re- 
citals, and  extrinsic  evidence  of  their  truth 
is  not  necessary,  but  the  burden  of  showing 
that  the  court  has  not  acquired  Jurisdiction 
is  on  the  party  who  disputes  the  truth  of 
the  recital:    Russell  v.  Lewis,  3  Or.  880. 

No  action  can  be  maintained  on  an  ad- 
ministrator's bond  until  a  flnal  settlement 
of  his  accounts  in  a  county  court.  His  re- 
moval for  misconduct  before  the  estate  has 
been  fully  administered,  does  not  obviate 
the  necessity  of  such  settlement,  as  the 
circuit  court  is  without  power  to  make  such 
settlement:  Adams  v.  Petrain,  11  Or.  304, 
3   Pac.    163. 

A  county  court  has  Jurisdiction  of  a  suit 
by  an  administrator  de  bonis  non  to  com- 
pel the  representative  and  surety  of  the 
first  administrator,  who  had  died,  to  settle 
the  accounts  of  their  principal:  Herren's 
Estate,  40  Or.  ,  66  ±*ac.  688. 

The  court  has  power  to  inquire  into  a 
case  of  devastavit,  and  to  charge  the  delin- 
quent with  the  amount  thereof:  Steel  v. 
Holladay.  20  Or.  70,  26  Pac.  69. 


The  county  court  may,  when  it  has  rea- 
son to  believe  that  an  estate  has  been  or 
will  be  mismanaged,  require  an  executor  to 
give  a  bond  on  a  proper  application  by  a 
legatee  or  creditor,  notwithstanding  an  ex- 
press declaration  in  the  will  that  no  bond 
or  security  shall  be  required  of  the  ex- 
ecutor: Bellinger  v.  Thompson,  26  Or.  320, 
37  Pac.  714. 

Before  a  will  can  be  admitted  as  evidence 
it  must  be  admitted  to  probate  by  the 
county' court:  Jones  v.  Dove,  6  Or.  188;  and 
a  deed  can  not  be  admitted  in  evidence  to 
establish  title  under  a  will  until  such  will 
has  been  admitted  to  probate  in  the  county 
court:  Willamette  Falls,  etc  Co.  v.  Gordon, 
6  Or.  176. 

The  court  has  power  by  necessary  impli- 
cation to  construe  wills  so  far  as  they  dis- 
pose of  personalty,  and,  probably,  also,  as 
to  real  property;  but  a  probate  court  ought 
not  to  entertain  proceedings  Instituted 
merely  for  the  purpose  of  having  a  Judicial 
construction  of  a  will;  the  interpretation 
of  such  an  instrument  should  be  only  a 
step  in  the  attainment  of  some  other  ob- 
ject: In  re  John's  Will,  30  Or.  494,  47  Pac 
341,   36   L.   R.   A.   242. 

An  adjudication  of  the  county  court  set- 
tling the  flnal  account  of  an  administrator 
and  directing  the  distribution  of  the  estate, 
is  a  decree  and  not  a  Judgment,  and  on  an 
appeal  the  evidence  must  accompany  the 
transcript,  and  the  case  be  tried  anew:  Re 
Plunkett's  Estate.  33  Or.  417,  64  Pac.  152. 

A  decree  of  flnal  settlement  of  an  ex- 
ecutor's account  is  conclusive,  not  only 
upon  the  executor,  but  upon  the  sureties, 
in  the  absence  of  fraud:  Bellinger  v. Thomp- 
son, 26  Or.  320,  37  Pac.  714;  Thompson  v. 
Dekum,  82  Or.  606,  62  Pac.  617,  766. 


§  912.    County  Business,  Authority  and  Power  to  Transact. 

The  county  court  has  the  authority  and  powers  pertaining  to  county 
commissioners  to  transact  county  business;  that  is, — 

1.  To  provide  for  the  erection  and  repairing  of  courthouses,  jails,  and 
other  necessary  public  buildings  for  the  use  of  the  county; 

2.  To  provide  offices  and  furniture,  books,  stationery,  fuel,  and  light 
therefor,  for  the  sheriflf,  county  clerk,  and  treasurer,  or  other  county  oflBcers; 

3.  To  establish,  vacate,  or  alter  county  roads  or  highways  within  the 
county,  or  any  other  necessary  act  relating  thereto,  in  the  manner  provided 
by  law; 

4.  To  provide  for  the  erection  and  repairing,  within  the  county,  of 
public  bridges  upon  any  road  or  highway  established  by  public  authority; 

5.  To  license  ferries  and  fix  the  rates  of  ferriage; 

6.  To  grant  grocery  and  all  other  licenses  authorized  by  law,  where 
the  authority  to  do  so  is  not  expressly  given  to  some  other  tribunal ; 

7.  To  estimate  and  determine  the  amount  of  revenue  to  be  raised  for 
county  purposes,  and  to  levy  the  rate  necessary  therefor,  together  with  the 
rate  required  by  law  for  any  other  purpose,  and  cause  the  same  to  be  placed 
in  the  hands  of  the  proper  officer  for  collection; 

8.  To  provide  for  the  maintenance  and  employment  of  the  county  or 
transient  paupers,  in  the  manner  provided  by  lawj 

9.  To  have  the  general  care  and  management  of  the  county  property, 
funds,  and  business,  where  the  law  does  not  otherwise  expressly  provide; 

10.  To  compound  for  or  release  in  whole  or  in  part  any  debt  or  damages 
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arising  out  of  contract  due  the  county,  and  for  the  sole  use  thereof,  upon 
such  terms  as  may  be  just  and  equitable.  [L.  1862;  D.  Cd.  §  870;  H.  C. 
§  896.] 

See  note  to  Art.  XI,  9  10  of  Oregon  Con-  be  held :    Mountain  v.  Multnomah  County, 

stitutlon.  16  Or.  279,  18  Pac.  464. 

COUNTY  BUSINESS.— The  county  court.  In  Sprlngrfleld  Milling:  Co.  v.  Lane  County, 

when  exercisingr  the  authority  and  powers  6  Or.  266,  it  Is  held  that  the  immediate  re- 

pertalninsr  to  county  commissioners  in  the  pair  of  bridgres  called  for  by  an  emersrency 

transaction  of  county  business,   is  a  court  is  left  to  the  discretion  of  the  county  judere, 

of  inferior  or  limited  Jurisdiction,  and  has  and  may  be  done  by  private  contract;  but 

only  such  Jurisdiction  and  can  only  exer-  other    repairs    and    construction    must    be 

else  such  powers  as  are  expressly  conferred  done  by  contract  let  to  the  lowest  bidder, 

or  necessarily  implied:    Crossen  v.  Wasco  unless  through  the  road  supervisor  in  the 

County,  10  Or.  Ill;  Bank  of  Idaho  v.  Mai-  special  cases  provided  for. 

heur  County,    80   Or.   426,    45   Pac.    781,    35  This  opinion  is  criticised  in  the  case  of 

L.  R.  A.   142;    or  it  acts  as  a  mere  fiscal  Pacific  Bridge  Co.  v.  Clackamas  County,  46 

or  managing  agent  of  the  county,  accord-  Fed.  220,  where  it  is  held  that  the  statute 

ing  to  the  nature  and  character  of  the  mat-  simply    required    that    the    county    court 

ter  under  consideration:    Stout  v.  Yamhill  should  receive  bids  in  case  of  the  construc- 

County,  31  Or.  319,  51  Pac.  442 ;  Frankl  v.  tion,  and  not  in  case  of  the  repair  or  altera- 

Balley.  31   Or.    285,   50   Pac.    186;   Eastman  tion  of  a  bridge. 

V.  Clackamas  County.  32  Fed.  80.  The  county  court  can  not  pay  off  or  take 

The   decisions    given   and    made    in    the  assignments  of  claims  against  creditors  of 

transaction  of  county  business,  referred  to  the  county,  so  as  to  succeed  to  the  rights 

in  1920,  which  can  only  be  examined  by  of  such  creditors:    Bank  of  Idaho  v.  Mal- 

writ  of  review,  are  Judicial  In  their  nature:  heur  County,   30   Or.   426,   45   Pac.   v81,   86 

Crossen  v.  Wasco  County,  10  Or.  111.  L.  R.  A.  142. 

The  general  care  and  management  of  the  The  road  supervisor  is  the  agent  of  the 

county  funds  and  business  confided  to  the  county   within   the   county,    and   notice   to 

county  court,  under  subd.  9  of  this  section,  him  of  a  defect  in  a  bridge  is  notice  to  the 

while  it  authorizes  the  county  court  as  rep-  county:    ESastman  v.  Clackamas  County,  32 

resentative  of   the  county  to  pay  the  fees  Fed.  30. 

of  ofRcers  for  services  rendered  for  the  When  the  county  court  has  exercised  its 
county,  and.  perhaps,  all  Just  and  lawful  authority  by  granting  a  license  at  the  sug- 
claims  against  the  county,  does  not  neces-  gestion  of  the  public  convenience,  and  a 
aarily  imply  the  authority  to  audit  and  ferry  is  established  connecting  such  high- 
allow  claims  in  the  Judicial  sense  "to  hear  way  or  places,  it  has  exhausted  its  Juris- 
and  to  determine,"  and  its  refusal  to  pay  diction  as  to  such  highways  or  places  while 
such  fees.  In  whole  or  in  part,  is  not  the  such  franchise  exists,  and  can  not  license 
ei^erclse  of  Judicial  functions,  which  can  another  ferry  at  substantially  the  same 
only  be  reviewed  by  a  writ  of  review:  Cros-  place.  The  primary  object  of  our  statute 
sen  v.  Wasco  County,  10  Or.  111.  conferring    Jurisdiction    upon    the    county 

The  county  court  acting  in  the  matter  of  courts  to  license  ferries,   is  to  secure  the 

repairing  bridges  is  acting  as  the  agent  of  public   accommodation;    the   right   to   take 

the  county  and  not  as  a  court:     Stout  v.  tolls  is  conferred  as  an  equivalent  for  the 

TamhiU  County,  31  Or.  314,  51  Pac.  442.  obligation    to    accommodate    the    traveling 

The  issuance  of  warrants  in  compromise  public.    Although  the  right  to  take  tolls  la 

of  claims  against  the  county  for  services  prlvati  Juris  and  incident  to  the  franchise, 

rendered  has  not  the  effect  of  a  Judicial  de-  a    ferry    is    publlci   Juris    and    can    not   be 

clsion  upon  the  validity  of  the  claims,  and  created  without  a  license:    Hackett  v.  Wll- 

the  county  treasurer  is  bound  by  a  subse-  son.  12  Or.  26,  6  Pac.  652. 

quent  order  issued  by  such  court  prohibit-  Under    the    general    power    to    manage 

Ing  their  payment:   Frankl  v.  Bailey,  31  Or.  county    business,    the    county    courts    have 

285,  50  Pac.  186.  authority    to    procure    for    the    use    of   the 

A  warrant  issued  by  a  county  court,  while  assessor  present -ownership  books  of  all  the 
acting  as  fiscal  agent  for  the  county,  is  only  property  In  the  county,  and  to  employ  com- 
prlnaa  facie  evidence  of  the  indebtedness;  it  petent  persons  to  prepare  such  books :  Bur- 
ls not  conclusive,  but  is  everywhere  open  nett  v.  Markley.  23  Or.  438.  439,  31  Pac.  1050. 
to  all  defenses  available  as  between  the  The  county  court  may  lawfully  employ  as- 
origlnal  parties:  f*rankl  v.  Bailey,  31  Or.  sistance  in  collecting  delinquent  taxes 
291.  50  Ac.  186.  which  can  not  otherwise  be  collected,  there 

Where  claims  have  been  allowed  against  being  no  interference  with  the  duties  of 
the  county  without  authority  of  law,  the  the  sheriff,  the  regular  tax  collector:  State 
county  court  may  direct  the  treasurer  not  ex  rel.  v.  Hall,  37  Or.  481.  63  Pac.  13; 
to  pay  them;  or,  if  paid,  the  county  may  Taylor  v.  Umatilla  County,  6  Or.  394;  Bur- 
recover  the  amount:  Frankl  v.  Bailey.  31  nett  v.  Markley,  23  Or.  436,  31  Pac.  1050; 
Or.  291,  50  Pac.  186;  Union  County  v.  Hyde,  but  a  contract  which  amounts  to  an  inter- 
26  Or.  24,  37  Pac.  76.  ference  with  the  duties  of  county  oflaclals  Is 

A  board  of  county  commissioners  has  no  void,  and  can  not  be  enforced:    Bumess  v. 

authority   to   require   a   sherift   to   execute  Multnomah  County.  37  Or.  460.  60  Pac.  1005. 

a  new  bond  when  a  prior  one  shall  become  County   courts,   in   the   matter  of  laying 

insuffldent,  and  to  declare  the  oflSce  vacant  out  and  establishing  roads,  are  of  inferior 

In  case  of  a  failure  to  file  such  new  bond:  and  limited  Jurisdiction,  and  every  essen- 

Kuckles  v.  State,  1  Or.  347.  tial   Jurisdictional    fact   must   aflArmatively 

Nor  has   the   county   court   authority   to  appear   by    the    record    in    support    of    its 

correct  errors  made  by  the  assessor  in  the  order;  but  when  once  it  has  acquired  Juris - 

valuation  of  property:     Shumway  v.  Baker  diction,    the    same    intendments    obtain    in 

County,  3  Or.  246.  favor  of  the  regularity  of  Its  proceedings  as 

In  settling  with  the  sheriff,  under  subd.  9.  prevail    In    courts    of   general    Jurisdiction: 

the  county  court  acts  merely  as  the  fiscal  Slme  v.   Spencer,   30  Or.   340,   47   Pac.   919; 

agent  of   the    county:     Crossen    v.    Wasco  Grady  v.  Dundon.  30  Or.  333,  47  Pac.  915, 

County.  10  Or.  112.  and  cases  there  cited. 

It  has  no  authority  to  make  an  order  that  It  Is  the  duty  of  the  county  court  in  each 

a  reward  of  a  certain  sum  be  offered  for  county  In  which  there  shall  be  an  organized 

imormatlon    leading    to    the    conviction    of  volunteer   company,    on  application   of   the 

persons  guilty  of  bribery  at  an  election  to  commanding  officer  thereof,   to  provide  an 

Vol.  I.— 28. 
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1,  ita  prooeedtUBS  may  be  r*- 


{  913.    County  Represnited,  in  Judicial  Proceedinga  to  Which  it  is  a  Partr,  by 
County  Court, 

All  actioDS,  suits,  or  proceedings  by  or  against  a  county  are  in  the 

name  of  such  county,  but  the  county  is  represented  by  the  county  court,  and 

Buch  court  has  authority  and  power  to  control  and  direct  the  proceeding 

therein,  as  if  it  were  plaintiff  or  defendant,  as  the  case  may  be.     [L.  1863; 

D.  Cd.  §8ri;H.  C.  §  897.] 

I.  next  regular  term  or  at  a  session  appointed 

□  by  the  court,  aa  authoiiEed  bv  [hla  section: 

..    „ __    __    ■:  Godfrey  v.  Douglas   County.   38  Or.   41S.  « 

Welas  V.  Jackaon  County.  9  Or.  470.  Pac.      171.        In     Tompkins     v.      Clackamu 

The  words   -nent   term."   aa   uaed   In   the  County.    11   Or.   365.    4   Pac,    1210.   however, 

aecllon.  referring  to  the  time  when  a  county  where  the  queHtlon  waa  In   relation  to  the 

court  may  complete  the  work  of  the  county  statute  laying  out  public  roadx.  It  waa  beld 

board  of  equalliatlon.   mean  the   next  sea-  that  the  statute  referred  to  the  next  llzed 

Journed.    Irrespective   of   whether   It    Is   the 

i  914.    When  County  Judge  is  Party,  Proceedings  May  be  Certified  to  Circuit 
Court. 

Any  proceedings  commenced  in  the  county  court,  whether  actions  at 
law  or  proceedings  in  probate,  in  which  the  county  judge  ia  a  party  or 
directly  interested,  may  lie  certified  to  the  circuit  court  in  and  for  the  county 
in  which  proceeding  may  be  pending,  where  the  action  at  law  shall  be  pro- 
ceeded with,  as  upon  appeal  from  the  county  to  the  circuit  court;  if  the 
matter  be  a  matter  in  probate,  then  all  of  the  original  papers,  and  the  pn>- 
ceedings  had  shall  be  certified  to  the  circuit  court  and  the  judge  of  said 
circuit  court  shall  proceed  in  the  manner  now  prescribed  for  the  county 
judge  had  the  same  remained  in  said  court.  [L,  1885,  p.  64,  §1;  H.  C. 
§  898.] 

f  »10.    County  Court.  When  Holden — Appointment  of  Terms  by  Court  or  Jndp- 

The  county  court  is  held  at  such  times  as  may  be  appointed  by  law, 
and  at  such  other  as  the  court  in  term,  or  the  county  judge  in  vacation, 
may  appoint,  in  hke  manner  and  with  like  effect  as  the  circuit  court  or 
judge  thereof  is  authorized  by  section  901.  [L.  1863;  D.  Cd.  §  872;  H.  C. 
•;  899.] 
t  fll8.     When  County  Business  Continued  on  Accoimt  of  Division  of  Court 

Wlien  m  the  transaction  of  county  business  only  two  of  the  persom 
authorised  to  hold  the  court  are  present,  and  there  shall  be  a  disagreement 
between  thtni,  upon  any  question  or  matter  before  them,  the  same  shall  be 
continued  until  the  next  term,  or  until  the  third  person  authorized  to  Bit 
is  present      f  L   18(!2 ;  D.  Cd.  §  873 ;  H.  C.  §  900.] 

i  917.    County  Courts  Must  Examine  Books  and  Papers  of  County  OEEicca. 

The  county  courts  of  the  several  counties  of  this  state,  while  sitting 
for  county  business  at  the  regular  terms  in  January  and  July  of  each  year 
shall  carefully  examine  all  books  and  papers  relating  to  the  financial  affairs 
of  the  county  offices  of  county  clerk,  clerk  of  the  county  court,  clerk  of  the 
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circuit  court,  recorder  of  conveyances,  treasurer,  and  sheriff  of  the  several 
counties.     [L.  1891,  p.  117,  §  1.] 

§918.    Orders  and  Vouchers  to  be  Numbered  to  Correspond  With  Warranto 
Drawn. 

The  county  clerks  and  clerks  of  the  county  courts  of  the  several  counties 
of  this  state  shall  number  all  orders  and  vouchers  with  numbers  to  corre- 
spond with  warrants  drawn,  and  shall  exhibit  such  orders  and  vouchers, 
together  with  the  stubs  of  said  warrants,  and  all  other  books  and  papers 
relating  to  the  financial  affairs  of  the  county,  for  the  inspection  of  the 
county  courts  at  the  time  provided  for  in  section  917.     [L.  1891,  p.  117,  §  2.] 

§  919.    Appointment  and  Pasrment  of  Crier  and  Bailiffs. 

The  county  court  has  the  same  power  and  authority  to  appoint  a  crier 
and  bailiffs  as  the  circuit  court,  and  shall  ascertain  and  order  the  payment 
of  their  legal  fees  therefor  in  like  manner  and  with  like  effect.  [L.  1862; 
D.  Cd.  §  874 ;  H.  C.  §  901.] 

S  990.    Appeal  and  Review  of  Decisions  of  the  County  Court. 

The  provisions  of  chapter  V  of  title  VII  relating  to  appeals  are  in- 
tended to  apply  to  judgments  and  decrees  of  the  county  court  in  all  cases, 
but  not  to  its  decisions  given  or  made  in  the  transaction  of  county  business. 
In  the  latter  case,  the  decisions  of  the  court  shall  only  be  reviewed  upon  the 
writ  of  review  provided  by  this  code.     [L.  1862 ;  D.  Cd.  §  875 ;  H.  C.  §  902.] 

APPEAL  AND  REVIEW. — No  appeal  lies  dlclal.  and  Its  award  must  be  regarded  as 

from  the  decisions  of  the  county  court  in  Just  compensation.     In  such  a  case  its  de- 

the    transaction    of    county    business,    but  cision  may  be  reviewed  by  writ  of  review: 

such  decisions  nnay  be  reviewed  on  writ  of  Pruden  v.  Grant  County,  12  Or.  308,  7  Pac. 

review:     Mountain  v.    Multnomah   County,  308. 

8  Or.  470;  but  the  decisions  here  referred  A  court  in  locating:  and  establishing:  high- 

to  are  only  those  which  are  Judicial  In  their  ways   is   transacting  county   business,   and 

nature:    Crossen  v.  Wasco  County,   10  Or.  its   proceedings   can   be   reviewed   only   by 

111.  writ     of    review:      Leader    v.     Multnomah 

Thus,  It  Is  held  that  the  county  court  In  County,  23  Or.  213,  31  Pac.  481. 

auditing,  allowing,  and  causing  to  be  paid  The  provision  of  the  miscellaneous  laws 

the  expenses  of  an  armory,  acts  Judicially,  giving  to  any   complainant  who   may   feel 

and  its  action  therein  may  be  reviewed  by  himself    aggrieved    by    an    assessment    of 

writ   of   review;    but   when    the    law    pre-  damages   by  the  county  court  for  locating 

scribes  the  services  of  officers  and  the  fees  a  road  the  right  to  appeal  therefrom  to  the 

to  be  paid   therefor,   and  directs  that   the  circuit  court,  modifies  this  section  only  to 

county  must  pay  such  fees  when  the  serv-  the  extent  of  allowing  an  appeal  from  the 

ices  are  rendered,  the  county  court  In  set-  order    of    the    county    court    adopting    and 

tllng  with   a   sheriff   in  such   a   case   acts  approving  the  report  of  the  appraisers.     It 

merely  as  the  agent  of  the  county,  and  its  does  not  allow  an  appeal  from   the  entire 

acts  in  that  regard  are  not  Judicial  and  not  proceedings    in    locating   the    road;    hence, 

subject    to    writ    of    review:      Crossen    v.  on  such  an  appeal  no  questions  of  petition 

Wasco  County,   10  Or.  116.     So,   in  issuing  or    notice    can    be    considered:     Leader    v. 

warrants  In  compromise  of  claims  against  Multnomah  County,  23  Or.  213,  31  Pac.  481. 

the  county  for  services  rendered,  the  court  The  writ  of  review  Is  the  proper  remedy 

does   not   act   Judicially,    and    such    action  for    correcting    the    errors    of    the    county 

can  not  be   reviewed   by   writ   of   review:  court  in  apportioning,  or  refusing  to  appor- 

Frankl  v.  Bailey.  31  Or.  288.  60  Pac.  186.  tion,  the  road  fund  of  the  county:    Oregon 

The  county  court  sitting  for  the  transac-  City  v.   Clackamas  County,  32  Or.   496,   62 

tion  of  probate  business  is  an  inferior  court,  Pac.  310. 

whose   proceedings    may    be    examined    by  The  proceedings  of  the  county  court  sit- 

writ  of  review:    Gamsey  v.  County  Court,  ting  as  a  law  court  may  be  reviewed  by  the 

33  Or.  201,  54  Pac.  1089.  circuit   court   on   a   writ,    since   it    is    now 

The   county   court   acting   on   the   expe-  concurrent  with  the  right  of  appeal:    Kirk- 

diency  and  manner  of  repairing  bridges  on  wood  v.  Washington  County,  32  Or.  668,  62 

the  public  highway  does  not  act  Judicially:  Pac.  668. 

Stout   v.    TamhiU    County,    31    Or.    314,    61  An   appeal    lies    from    a   Judgment   of   a 

P*c  442.  county   court   entered   on   demurrer,    for  a 

But  when  the  county  court  audits  an  ac-  demurrer   is  an  answer  under  the  section 

count  for  services,  the  amount  of  compen-  giving  the  right  of  appeal:   Willis  v.  Marks, 

sation  of  which  is  not  fixed  by  law.   It  is  29  Or.  496,  46  Pac.  293. 

doing  "county  business,"   Its  acts  are  Ju-  An  adjudication  of  the  county  court  set- 
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tUng  a   final   account  of  an   administrator  In  all  appeals  from  the  county  court,  no 

and  directing  the  distribution  of  the  estate,  other  or  different   issues  than  those  upon 

is  a  decree  and  not  a  Judgment,  and  on  an  which   the  Judgment   was  rendered  in  the 

appeal   the   evidence   must   accompany   the  court  below  can  be  heard  In  the  appellate 

transcript,    and    the    case    be    tried    anew:  court:    Cain  v.  Harden,  1  Or.  361. 
Re  Plunkett's  Estate,  33  Or.  414,  54  Pac.  152. 

§  981.    Order  of  Docketing  and  Disposition  of  Business. 

The  business  of  the  court  at  each  term  shall  be  docketed  and  disposed 
of  in  the  following  order : — 

1.  Cases  at  law,  including  motions  or  other  proceedings  connected 
therewith ; 

2.  The  business  pertaining  to  a  court  of  probate  as  defined  and  specified 
in  section  911; 

3.  County  business. 

The  proceedings  and  records  of  the  court  pertaining  to  or  concerning 
the  three  classifications  of  business  specified  in  subdivisions  of  this  sectioL 
shall  be  entered  and  kept  in  separate  books.  [L.  1862;  D.  Cd.  §  876;  H.  C. 
§  903.] 


This  section  is  only  directory,  and  an 
order  or  judgment  of  a  county  court  entered 
in  any  of  its  books  of  record  is,  neverthe- 
less, valid:  Spriggs  v.  Stump.  8  Fed.  207. 
Quaere:  Whether  the  inquisition  of  lunacy 
authorized  to  be  had  before  the  county 
judge  belongs  to  either  of  the  three  classes 
of  business  whose  records  are  to  be  kept 
separate,  as  here  required:  Spriggs  v. 
Stump.  8  Fed.  207.  Quaere:  "Whether  bind- 
ing an  apprentice  belongs  to  probate  pro- 
ceedings or  county  business:  Ex  parte 
Emma.  48  Fed.   213. 

Parol  evidence  is  admissible  to  supple- 
ment the  records  of  a  county  court  as  to 
proceedings  of  such  court  when  sitting  for 
the  transaction  of  county  business,  since 
the  court  is  then  acting  only  as  the  agent 
of  the  county,  and  in  such  case  the  records 


do  not  constitute  the  only  evidence  of  what 
was  done:  Stout  v.  YamhUl  County.  81  Or. 
320.   51  Pac.   442. 

The  proceedings  of  the  county  court  as 
to  the  construction  of  a  bridge  must  be  en- 
tered in  a  book  kept  for  that  purpose.  The 
court  in  this,  as  in  all  other  cases,  speaks 
by  its  record,  and  not  otherwise;  but  where 
the  county  court  agreed  with  the  contractor 
for  a  certain  modiflcatlon  of  plans  of  a 
bridge  then  in  the  course  of  constniction. 
and  for  compensation  therefor,  but  the  com- 
pensation was  omitted  from  the  entry  in 
the  record,  the  extra  work  and  material 
involved  in  the  modification  having  been 
done  and  furnished,  and  accepted  by  the 
county,  the  latter  is  liable  for  the  reasona- 
ble value  thereof:  Pacific  Bridge  Co.  v. 
Clackamas  County,  45  Fed.  217. 


§  95KS.    For  What  Business  Court  Alwasrs  Open. 

The  court  is  always  open  for  the  transaction  of  the  business  mentioned 
in  subdivision  2  of  the  last  section,  whenever  the  particular  proceeding  or 
transaction  is  authorized  to  be  had  or  done  without  the  presence  of  or  notice 
to  another.     [L.  1862 ;  D.  Cd.  §  877 ;  H.  C.  §  904.] 

§  928.    Other  Jurisdiction  and  Authority. 

The  county  judge  of  any  county  of  this  state  shall  grant  preliminary 
injunctions  or  orders  in  any  suit  in  the  circuit  court  commenced  in  such 
county,  upon  application  to  him  by  the  plaintiff  or  his  attorney,  duly  made 
in  the  manner  prescribed  by  chapter  IV  of  title  VI  of  the  code  of  civil  pro- 
cedure, which  order  of  injunction  shall  by  him  be  made  returnable  to  the 
circuit  court  of  such  county  where  said  suit  is  commenced,  to  be  then  heard 
and  determined,  and  such  county  judge  has  such  other  jurisdiction,  authority, 
and  power  as  is  elsewhere  expressly  given  to  it  or  him  by  this  code  or  other 
statute.     [L.  1862;  D.  Cd.  §  878;  L.  1882,  p.  59,  §  1;  H.  C.  §  905.] 

See  S  418  as  to  the  allowance  of  an  injunction  and  undertakinsr  therefor. 
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CHAPTER   V. 

OF    JUSTICE'S    COURT. 

$924.    Justice's  Court  Defined;  Where  and  by  Whom  Holden. 

A  justice^s  court  is  a  court  held  by  a  justice  of  the  peace,  within  the 
precinct  for  which  he  may  be  chosen.  There  are  no  particular  terms  of 
such  court,  but  the  same  is  always  open  for  the  transaction  of  business, 
according  to  the  mode  of  proceeding  prescribed  for  it.  [L.  1862;  D.  Cd. 
§  879 ;  H.  C.  §  906.] 

As  a  Justice's  court  Is  always  open  for  peace  Is  absent  on  the  day  set  for  trial,  he 

the  transaction  of  business,   when  It  once  has  authority  to  again  bring  the  parties  be- 

acqulres  jurisdiction  of  the  subject-matter  fore  him  by  issuing  proper  notice,  and  on 

*  of  an  action.  Its  authority  to  exercise  such  his   refusal    to   do   so,    mandamus    will   lie 

Jarlsdictlon   is    continuous   until   it   Is    ter-  to   compel  action  looking  towards   a   final 

mloated  in  some  legal  manner:    Knapp  v.  Judgment:    Finn  v.  Hyde,  52  Fed.  83. 
King.   6  Or.    243.     When  a  Justice   of   the 

$  989.    Mode  of  Proceeding. 

The  mode  of  proceeding  and  the  rules  of  evidence  are  the  same  in  a 
justice's  court  as  in  a  like  action  or  proceeding  in  a  court  of  record,  except 
where  otherwise  specially  provided.     [L.  1862;  D.  Cd.  §  880;  H.  C.  §  907.] 

i  988.    Jurisdiction  of  Justice's  Court. 

A  justice's  court  has  jurisdiction,  but  not  exclusive,  of  the  following 
actions : — 

1.  For  the  recovery  of  money  or  damages  only,  when  the  amount 
claimed  does  not  exceed  two  hundred  and  fifty  dollars; 

2.  For  the  recovery  of  specific  personal  property,  when  the  value  of 
the  property  claimed  and  the  damages  for  the  detention  do  not  exceed  two 
hundred  and  fifty  dollars; 

3.  For  the  recovery  of  any  penalty  or  forfeiture,  whether  given  by 
statute  or  arising  out  of  contract,  not  exceeding  two  Hundred  and  fifty 
dollars ; 

4.  Also,  to  give  judgment  without  action,  upon  the  confession  of  the 
defendant  for  any  of  the  causes  specified  in  this  section,  except  for  a  penalty 
or  forfeiture  imposed  by  statute.     [L.  1862 ;  D.  Cd.  §  881 ;  H.  C.  §  908.] 

JURISDICTION  OF  JUSTICE'S  COURT.  Jurisdiction  of  a  justice  of  the  peace,  and 

—In   prescribing    the    limit    of    amount    or  In  pleading  a  judgment  of  such  justice,   it 

value    over    which    justice's    courts    have  is  necessary  to  show  that  the  original  pro- 

jurlsdlctlon.  the  legislature  is  not  restricted  ceedlng  was  one  of  which  the  Justice  court 

to  the   amount    to   which   Jurisdiction    ex-  had  Jurisdiction:    Willlts  v.  Walker,  32  Or. 

tended  at  the  time  of  the  adoption  of  the  411,  52  Pac.  24. 

constitution.     The  constitution,  by  author-  A  Justice's   court  has   no  power.    In   the 

Islng  the   legislature   to   invest  Justices   of  absence   of  a  statute   expressly  conferring 

the  peace  with  "limited  Jurisdiction,"  with-  the   same,    to  set  aside  Its   own  Judgment 

out  defining  what  that  limit  should  be,  left  duly  rendered,  or  to  grant  a  new  trial,  or 

It  entirely  to  the  discretion  of  the  legisla-  leave  to  answer  after  Judgment  by  default: 

ture:    Xoland  v.   Costello.   2   Or.   56.  American    Loan   Assoc,    v.    Fulton,    21    Or. 

The  court  has  Jurisdiction  of  actions   of  492.   28  Pac.   636. 

replevin  where  the   value   of  the  property  The  Jurisdiction  of  a  justice  of  the  peace 

and  damages  claimed  do  not  exceed  |250:  once   obtained   over  the   subject-matter  of 

Kirk  v.  Matlock.  12  Or.  321,  7  Pac.  322.  the  action  continues  until  the  action  abates 

Where  a  transcript  of  proceedings  of  one  or    Is    legally    disposed    of   by    the   Justice: 

Justice  was  filed  In  the  Justice's  court  of  an-  Southern   Pac.   Co.   v.   Hussell,   20   Or.   469, 

other  precinct,  and    the   party  who  objected  26  Pac.  304;  Knapp  v.  King,  5  Or.  243;  Finn 

to  the  change  of  venue  appeared  and  con-  v.  Hyde,  52  Fed.  83. 

tf^ted  the  proceedings,  the  Justice  had  Juris-  In    forcible    entry    and    detainer,    Justice 

diction  to  render  judgment  therein:    Wol-  courts  have  Jurisdiction  to  the  exclusion  of 

lenberg  v.  Haynes,  35  Or.  249,  97  Pac.  627.  the   circuit   courts:     Thompson   v.   Wolf,    6 

There  is  no  presumption  In  favor  of  the  Or.  308.     See,  also,  S  5746,  post. 
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§  987.    Jurisdiction  not  to  Include  Certain  Cases. 

The  jurisdiction  conferred  by  the  last  section  does  not  extend,  however,— 

1.  To  an  action  in  which  the  title  to  real  property  shall  come  in  question; 

2.  To  an  action  for  false  imprisonment,  libel,  slander,  malicious  pros- 
ecution, criminal  conversation,  seduction,  or  upon  a  promise  to  marry. 
[L.  1862 ;  D.  Cd.  §  882 ;  H.  C.  §  909.] 


This  section  clearly  indicates  the  inten- 
tion of  the  legislature  to  withhold  from 
Justice's  courts  the  right  to  try  any  action 
where  the  title  to  real  estate  comes  in 
question.  Justice's  courts  not  being  courts 
of  record,  their  Judgments  are  not  safe  and 
enduring  evidence  of  title  to  realty;  and, 
being  often  presided  over  by  men  untrained 
in  the  law.  and  by  reason  thereof  incapable 
of  determining  the  intricate  and  dimcult 
questions  which  arise  in  relation  to  titles 
to  land,  they  are  not  regarded  as  safe  de- 
positories for  the  exercise  of  such  Jurisdic- 
tion: Duffy  V.  Mix,  24  Or.  267.  33  Pac.  807; 
Aiken  v.  Aiken.  12  Or.  203,  6  Pac.  682;  Ma- 
larkey  v.  O'Leary,  34  Or.  497,  56  Pac.  621. 

If  title  to  real  property  comes  in  question 
In  a  trial  in  a  Justice's  court,  by  defense  or 
plea,  such  court  is  ousted  of  its  Jurisdic- 
tion: Sweek  v.  Galbreath.  11  Or.  516,  6 
Pac.  220;  but  the  Jurisdiction  of  the  Justice 


is  not  ousted  simply  because  an  issue  as 
to  the  title  is  made  in  the  pleadings,  it 
must  appear  from  the  evidence  that  such 
title  is  actually  in  controversy,  and  to  be 
determined.  An  issue  might  be  made  in  a 
pleading  and  yet  no  controversy  be  made 
thereof  on  the  trial,  and  In  such  a  case,  it 
the  Justice  otherwise  has  Jurisdiction,  it  is 
his  duty  to  try  the  case:  Malarkey  v. 
O'Leary,  34  Or.  497,  56  Pac.  621.  The 
amendment  of  the  Justice's  code  since  this 
decision  was  rendered  has  made  the  stat- 
ute referred  to  in  this  case  read  that  "If  ' 
it  shall  appear  on  the  trial  •  •  •  from 
the  evidence  of  either  party  or  from  the 
pleadings,"  etc.  The  law  as  it  read,  upon 
which  this  decision  was  based,  did  not  con- 
tain the  words  "or  from  the  pleadings." 
The  addition  of  these  words,  no  doubt,  an- 
nuls the  force  of  this  decision. 
See  S  2218,  post 


S  988.    Where  Action  May  be  Commenced. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  statute,  the 
cause  of  action,  or  some  part  thereof,  must  have  arisen  within  the  county 
where  the  action  is  commenced,  or  upon  a  lake,  river,  or  other  water  border- 
ing upon  such  county  and  opposite  thereto;  but  otherwise  than  this  the 
jurisdiction  of  a  justice's  court  does  not  depend  upon  where  the  cause  arose: 
Provided,  that  the  plaintiflE  or  defendant  shall  reside  in  the  precinct  where 
the  action  is  commenced,  or  personal  service  can  be  had  on  the  defendant 
in  any  precinct  in  the  county:  And  further  provided,  that  in  counties 
having  a  population  exceeding  eighty  thousand  inhabitants  no  action  in  a 
justice's  court  shall  be  commenced  except  in  the  precinct  or  district  where 
the  defendant  resides  or  may  be  found,  and  if  the  defendant  do  not  reside 
in  the  state  the  action  may  be  commenced  in  any  precinct  or  justice  district 
in  the  state.  [L.  1862;  D.  Cd.  §  883;  L.  1865,  p.  40,  §  12;  H.  C.  §910; 
L.  1901,  p.  295.] 


A  Justice's  court  has  jurisdiction,  with- 
out regard  to  the  residence  of  the  parties, 
when  personal  service  of  the  summons  is 
made  on  the  defendant  in  any  precinct  in 
the  county,  although  such  precinct  is  not 
the  one  in  which  the  action  is  brought. 
Such  service  must  be  made  by  the  constable 
of  the  precinct  in  which  the  action  is 
brought:  Taylor  v.  Jenkins,  11  Or.  274.  3 
Pac.  681. 

The  jurisdiction  of  the  Justice's  court  does 
not  depend  upon  where  the  cause  arose, 
provided  that  the  plaintiff  or  defendant 
shall  reside  in  the  precinct  where  the  ac- 


tion is  commenced,  or  personal  service  can 
be  had  on  the  defendant  In  any  precinct 
in  the  county;  and  if  the  defendant  does 
not  reside  in  the  state,  the  action  ina>'  i>e 
commenced  in  any  precinct  in  the  state: 
Kirk  V.  Matlock.  12  Or.  319,  7  Pac.  822. 

Summons  issuing  out  of  a  Justice's  court 
must  be  served  on  the  defendant  within  tne 
county  in  which  the  court  sits:  Pierce  y. 
Rock  Creek  Min.  Co.  37  Or.  342,  61  Pac  348. 

These  decisions  were  made  before  tne 
amendment  of  1901,  by  which  the  provision 
as  to  counties  having  a  population  exceeu- 
ing  eighty  thousand  was  added. 
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CHAPTER  VI. 

OF    THE    INCIDENTAL    POWERS    AND    DUTIES    OF    THE    COURTS    OP 
JUSTICE    AND    THE    JUDICIAL    OFFICERS    THEREOF. 

§  M9.    Power  of  Courts  to  Preserve  and  Enforce  Order  and  Obedience. 

Every  court  of  justice  has  power, — 

1.  To  preserve  and  enforce  order  in  its  immediate  presence; 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before  a  person 
or  body  empowered  to  conduct  a  judicial  investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before  it  or  its 
officers; 

4.  To  compel  obedience  to  its  judgments,  decrees,  orders,  and  process, 
and  to  the  orders  of  a  judge  out  of  court,  in  an  action,  suit,  or  proceeding 
pending  therein; 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  its  ministerial 
officers,  and  of  all  other  persons  in  any  manner  connected  with  a  judicial 
proceeding  before  it,  in  every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an  action,  suit, 
or  proceeding  therein,  in  the  cases  and  manner  provided  by  this  code; 

7.  To  administer  oaths  in  an  action,  suit,  or  proceeding  pending  therein, 
and  in  all  other  cases  where  it  may  be  necessary  in  the  exercise  of  its  powers 
or  the  performance  of  its  duties.     [L.  1862;  D.  Cd.  §884;  H.  C.  §911.] 

rules  of  COURT.— All  courts  have  cer-  Court,   S3   Or.   201,    54   Pac.   639;   Blank  v. 

tain  rights  to  be  exercised  for  the  purpose  Walker,  33  Or.  372,  53  Pac.  1133. 

of  methodically  disposing:  of  aU  cases  be-  CONTROL    OF    CONDUCT    OF   MINI8- 

fore  them.     They  can  establish  such  rules  TERIAL    OFFICERS.— The    sheriff,    in    a 

in  relation  to  the  details  of  the  business  as  controversy  between  him  and  the  constable, 

shall  best  serve  this  purpose,  having:  proper  each  claiming  to  hold  the  same  property 

regud  for  the  rights  of  parties  litigant,  as  under  different  writs  of  attachment,  has  no 

guaranteed  and  recognized  by  the  constitu-  authority  to  decide  that  his  levy  is  subor- 

tion  and    the   lawf    Carney   v.    Barrett,    4  dinate  to  that  of  the  constable.    He  should 

Or.  171;  Coyote  G.  &  S.  Min.  Co.  v.  Ruble,  have  referred  the  matter  to  the  court,  and 

9  Or.  121.  followed   its   directions,   as   the   court   has 

And  while  such  rules  are  in  force,  unless  power  to  direct  his  actions  in  that  regard: 

so  provided    in    them,    courts    must   apply  Schneider  v.   Sears,   13  Or.   76,   8  Pac.   841. 

them  in  all  cases,  and  can  not  make  them  POWER  OVER  PROCESS  AND  ADJU- 

appHcable  In  their  discretion:    Coyote  O.  &  DICATIONS.— The  trial  court  at  all  times 

S.  Min.   Co.   v.   Ruble,   supra.  possesses  the  inherent  power  to  amend  its 

These   rules    are    binding   as    well   upon  Judgments,    orders,    and    decrees    by    nunc 

the  court  as  upon  litigants,   and  where  a  pro   tunc   entry,   so  as   to   cause   them   to 

rule  that  written  requests  shall  be   in  by  conform  with  the  proceedings  had  therein, 

a  certain  time,  the  court  can  not  arbitrarily  and  make  them  speak  the  truth,  provided 

shorten  this  time:   State  v.  Birchard,  36  Or.  no  rights  of  third  parties  have  intervened. 

486.  69  Pac.   468.  Such  correction  may  be  made  by  a  mere 

The  practice  as  to  the  allowance  of  time  inspection  of  the  record,  or  by  reference  to 

to  file  a  brief  should  be  liberal,  but  default  some  memorandum  of  the  trial,  made  at  the 

In  that  regard  will  not  be  relieved  against  hearing  thereof  by  the  court,  or  from  the 

unless  sumcient  excuse  has  been  shown  for  pleadings  on  flle.  without  resorting  to  evi- 

fallure  to  comply  therewith:    Reynolds  v.  dence  aliunde:     Cochran  v.   Baker,   34   Or. 

Jackson  County,   33   Or.   422.   63  Pac.   1072,  666,  62  Pac.  620,  and  cases  there  cited, 
and  cases  there  cited;    Garnsey  v.  County 

1980.    Power,  how  Exercised. 

For  the  effectual  exercise  of  the  powers  specified  in  the  last  section,  the 
court  may  punish  for  contempt  in  the  cases  and  the  manner  provided  in 
this  code.     [L.  1862 ;  D.  Cd.  §  885 ;  H.  C.  §  912.] 

S  931.    Judicial  Officer,  Definition  of  —  When  Disqualified  to  Act. 

A  judicial  officer  is  a  person  authorized  to  act  as  a  judge  in  a  court  of 
justice.  Such  officer  shall  not  act  as  such  in  a  court  of  which  he  is  a  member 
in  any  of  the  following  cases: — 
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1.  In  an  action,  suit,  or  proceeding  to  which  he  is  a  party,  or  in  vhicii 
he  is  directly  interested; 

2.  When  he  was  not  present  and  sitting  as  a  member  of  the  court  at  tfe 
hearing  of  a  matter  submitted  for  its  decision; 

3.  When  he  is  related  to  either  party  by  consanguinity  or  afionity  within 
the  third  degree; 

4.  When  he  has  been  attorney  in  the  action,  suit,  or  proceeding  in 
question  for  either  party. 

But  this  section  does  not  apply  to  an  application  to  change  the  place  of 
trial,  or  the  regulation  of  the  order  of  business  in  court.  In  the  cases 
specified  in  subdivisions  3  and  4,  the  disqualification  may  be  waived  bv  the 
parties,  and,  except  in  the  supreme  court,  shall  be  deemed  to  be  waived, 
unless  an  application  for  a  change  of  the  place  of  trial  be  made  as  provided 
in  this  code.     [L.  1862;  D.  Cd.  §  886;  H.  C.  §  913.] 


§  982.    Judicial  Officer  not  to  Act  as  Attorney  Except. 

Any  judicial  oflBcer  may  act  as  an  attorney  in  any  action,  suit,  or  pro- 
ceeding to  which  he  is  a  party  or  in  which  he  is  directly  interested.  A 
judge  of  the  county  court  or  justice  of  the  peace,  otherwise  authorized  by 
law,  may  act  as  an  attorney  in  any  court  other  than  the  one  of  which  he  is 
judge,  except  in  an  action,  suit,  or  proceeding  removed  therefrom  to  another 
court  for  review;  but  no  judicial  officer  shall  act  as  attorney  in  any  court/ 
or  otherwise  other  than  as  in  this  section  allowed :  Provided,  no  justice  of 
the  peace  or  county  judge  or  other  judicial  officer  shall  have  a  partner  who 
shall  practice  law  or  act  as  attorney  in  the  court  over  which  he  presides 
[L.  1862;  D.  Cd.  §  887;  L.  1891,  p.  131;  H.  C.  §  914.] 

§  983.    Powers  of  a  Judge  Out  of  Court. 

A  judge  may  exercise,  out  of  court,  all  the  powers  expressly  conferred 
upon  a  judge  as  contradistinguished  from  a  court,  and  not  otherwise. 
[L.  1862;  D.  Cd.  §888;  H.  C.  §915.] 

§  934.    Power  of  Judicial  Officers. 

Every  judicial  officer  has  power, — 

1.  To  preserve  and  enforce  order  in  his  immediate  presence,  and  in  the 
proceedings  before  him,  when  he  is  engaged  in  the  performance  of  a  duty 
imposed  upon  him  by  tliis  code  or  other  statute; 

2.  To  compel  obedience  to  his  lawful  orders,  as  provided  in  this  code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  proceeding 
pending  before  him  in  the  cases  and  manner  provided  in  this  code; 

4.  To  administer  oaths  to  persons,  in  a  proceeding  pending  before  him, 
and  in  all  other  cases  where  it  may  be  necessary,  in  the  exercise  of  his 
powers  and  the  performance  of  his  duties.  [L.  1862;  D.  Cd.  §890;  H.  C 
§  916.] 


Hi^^HB 
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f  935.    Powers,  how  Exercised. 

For  the  effectual  exercise  of  the  powers  specified  in  the  last  section,  a 
judicial  ojBBcer  may  punish  for  contempt,  in  the  cases  and  manner  provided 
in  this  code.     [L.  1862;  D.  Cd.  §  891;  H.  C.  §  917.] 

The  pubUcation  of  an  article  In  a  news-  therein,    or   to    impede.    Interrupt,    or   em- 

paper  is  not  a  contempt,   unless  it  reflect  barrass    the    proceeding's    of    the    court    in 

upon  the  conduct  of  the  court  in  reference  reference  thereto:    State  v.  Kaiser,  20  Or. 

to  a  pending  suit  or  proceeding,  and  tend  66.  23  Pac.  964,  8  L.  R.  A.  684. 

in    some    way    to    influence    its    decisions  See   note   to  8  662  on  contempt. 

^  936.    Power  to  Take  and  Certify  A£Bdavits,  Etc. 

The  judges  of  the  supreme  court  and  circuit  courts  have  power  in  any 
part  of  the  state  to  take  and  certify, — 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real  property,  or 
any  other  written  instrument  authorized  or  required  to  be  proved  or 
acknowledged; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  in  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  any  court  of  justice  or  other 
tribunal  of  this  state; 

4.  To  exercise  any  other  power  and  perform  any  other  duty  conferred 
or  imposed  upon  them  by  this  code  or  other  statutes.  [L.  1862;  D.  Cd. 
§892;  H.  C.  §918.] 

$  937.    Power  of  Other  Judicial  Officers. 

Every  other  judicial  officer  may,  within  the  county,  city,  district,  or 
precinct  in  which  he  is  chosen, — 

1.  Exercise  the  powers  mentioned  in  subdivisions  1,  2,  and  3  of  the  last 
section; 

2., Exercise  any  other  power  and  perform  any  other  duty  conferred  or 
imposed  upon  him  by  this  code  or  other  statutes.  [L.  1862 ;  D.  Cd.  §  893 ; 
H.  C.  §919.] 


CHAPTER   VII. 

OF    THE    SEALS    OF    THE    COURTS    OF    JUSTICE. 

§  938.    What  Courts  have  Seals. 

Each  of  the  following  courts,  and  no  other,  has  a  seal: — 

1.  The  supreme  court; 

2.  Each  circuit  court; 

3.  Each  county  court.     [L.  1862 ;  D.  Cd.  §  894 ;  H.  C.  §  920.] 

§  939.    How  Long  Present  Seals  to  Continue. 

The  seals  now  used  bv  these  courts  shall  continue  to  he  so  used  until 

ft/ 

and  including  the  first  day  of  May,  1863.  After  that  day,  the  seals  devised 
as  provided  in  the  next  section  shall  be  the  seals  thereof.  [L.  1862 ;  D.  Cd. 
§895;  H.  C.  §921.] 
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§  940.    Secretary  of  State  to  Procure  New  Seala  —  Devices  Thereof. 

At  least  thirty  days  before  the  first  day  of  May,  1863,  the  secretary 
of  state  shall  procure  and  transmit,  at  the  expense  of  the  state,  to  the  clerks 
of  the  several  courts  mentioned  in  section  938,  seals,  with  the  arms  of  the 
state  engraved  in  the  center  thereof,  and  with  the  following  inscription 
surrounding  the  same: — 

1.  For  the  supreme  court,  "Supreme  Court,  State  of  Oregon;" 

2.  For  the  circuit  court,  "Circuit  Court,  County,    State  of 

Oregon,"  inserting  the  name  of  the  particular  county; 

3.  For  the  county  court,  "County  Court,  County,   State  of 

Oregon,^^  inserting  the  name  of  the  particular  county.     [L.  1862;  D.  Cd. 
§896;  H.  C.  §922.] 

§941.    Clerk  to  Keep  Seal  and  Afi&x  it  When  Required* 

The  clerk  of  each  court  mentioned  in  section  938  shall  keep  the  seal 
thereof,  and  affix  it  to  any  process,  transcript,  certificate,  or  other  paper 
required  by  this  code  or  other  statute.     [L.  1862 ;  D.  Cd.  §  897 ;  H.  C.  §  923.] 


CHAPTER   VIII. 

OF   MISCELLANEOUS    PROVISIONS    RESPECTING    COURTS    AND 

JUDICIAL    OFFICERS. 

1 948.    Sittkigs  of  Court  to  be  Public.  —  When  Bfay  be  Private. 

The  sittings  of  every  court  of  justice  are  public,  except  as  provided  in 
this  section.  Upon  the  agreement  of  the  parties  to  a  civil  action,  suit,  or 
proceeding,  filed  with  the  clerk  or  entered  upon  the  journal,  the  court  may 
direct  the  trial  of  an  issue  of  law  or  fact,  or  any  other  proceeding  therein, 
to  be  private ;  and  upon  such  order  being  made,  all  persons  shall  be  excluded, 
except  the  officers  of  the  court,  the  parties,  their  witnesses,  and  counsel. 
[L.  1862 ;  D.  Cd.  §  898 ;  H.  C.  §  924.] 

See  Oregon  Constitution,  Art.  I,  S  H* 

§  943.    Circuit  Judge  May  Hold  Court  in  Any  District. 

Each  of  the  several  circuit  judges  of  this  state  shall  have  authority  to 
hold  circuit  courts  in  any  of  the  judicial  districts  of  the  state,  where,  for 
any  reason,  the  circuit  judge  elected  for  such  district  can  not  attend,  or  is 
disqualified  to  try  any  cause  pending  therein  at  the  time  appointed  for 
holding  said  court  or  trying  said  cause.     [L.  1880,  p.  48,  §  1 ;  H.  C.  §  925.] 

§  944.    Judges  May  Make  Orders  Out  of  District. 

In  the  absence  of  any  circuit  judge  from  his  judicial  district,  or  from 
any  county  in  such  district,  whereby  inconvenience  or  delay  would  be  occa- 
sioned in  obtaining  orders  from  him  in  any  suit  or  action  pending  therein, 
or  in  case  of  his  inability  to  act,  any  other  circuit  judge,  whether  within  or 
without  such  district,  may  grant  all  necessary  orders,  to  have  effect  in  any 
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cause  pending  therein^  to  all  intents  and  purposes  as  if  made  by  the  circuit 
judge  of  the  said  district :  Provided,  that  the  question  shall  not  have  been 
presented  to  or  passed  upon  by  any  other  circuit  judge  in  this  state. 
[L,  1880,  p.  48,  §2;'H.  C.  §926.] 

1 945.    Orders,  how  Enforced. 

All  such  orders  may  be  enforced  in  the  district  where  the  same 'are 
pending  by  any  of  the  circuit  judges  of  this  state.  [L.  1880,  p.  48,  §  3 ; 
H.  C.  §  927.] 

1 9#8.    Nonjudicial  Dajn  —  What  Legal  Business  May  be  Done  On. 

The  courts  of  justice  may  be  held,  and  judicial  business  transacted, 
on  any  day,  except  as  provided  in  this  section.  No  court  can  be  opened  nor 
can  toy  judicial  business  be  transacted  on  a  Sunday,  nor  on  the  first  day  of 
January,  nor  on  the  twenty-second  day  of  February,  nor  on  the  thirtieth 
day  of  May,  nor  on  the  fourth  day  of  July,  nor  on  the  first  Monday  in 
September,  nor  on  the  twenty-fifth  day  of  December,  nor  on  a  day  on  which 
an  election  is  held  throughout  the  state,  nor  on  a  day  appointed  by  the 
president  of  the  United  States  or  by  the  governor  of  this  state  as  a  day  of 
fasting,  thanksgiving,  or  holiday,  except  for  the  following  purposes : — 

1.  To  give  instructions  to  a  jury  then  deliberating  on  their  verdict; 

2.  To  receive  the  verdict  of  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  criminal  actions, 
or  proceedings  of  a  criminal  nature.  Whenever  any  nonjudicial  day  created 
by  this  act,  except  Sundays,  falls  upon  a  Sunday,  the  next  succeeding  Mon- 
day shall  be  and  be  observed  as  such  nonjudicial  day.  [L.  1862;  D.  Cd. 
§  899;  L.  1880,  p.  45;  L.  1887,  p.  86,  §  2;  H.  C.  §  928;  L.  1893,  p.  103,  §  2.] 

The  amendatory  acts  of  1898  (L.  p.  103.)  ceedlnxs:     Bx  i>arte   Tlce,   82    Or.    180,    49 

designates   the   section   amended   as   8  899,  Pac.   1038. 

that  belnsr  its  number  in  the  Deady  Code.  Service  of  process  upon  a  legal  hoUday 

See  "Legal  holidays/'  post,  SS  3918,  8919.  is  irregular,  and  may  be  pleaded  in  abate- 

The  court  is  not  authorized  to  discharge  ment,  or  set  aside  on  motion,  but  a  notice 

a  jury  on  Sunday  because  of  their  faUure  of   contest   of   election    is    not    technically 

to  agree  on  a  verdict;  and  such  authority  "process."  but  is  more  in  the  nature  of  a 

can  not  be  obtained  by  consent  of  the  par-  mere  notice  informing:  the  defendant  that 

ties  in  a  criminal  case.    If  the  Jury  is  dls-  an  action  has  been  commenced  against  him 

charged  on  Sunday  in  such  a  case  for  such  and  that  he  is  required  to  answer  it  within 

a  reason,   it  is  a  bar  to  any  further  pro-  a   specified   time:    Whitney  v.    Blackburn, 

17  ^r.  570,  21  Pac.  874,  11  Am.  St.  Rep.  857. 

f  947.    If  Court  Appointed  or  Adjourned  fot  Such  Day  to  be  Deemed  for  Next 
Judicial  Day. 

If  any  of  the  days  mentioned  in  the  last  section  happen  to  be  a  day 
appointed  for  holding  a  court,  or  to  which  it  is  adjourned,  it  is  deemed  ap- 
pointed for  or  adjourned  to  the  next  judicial  day.  [L.  1862 ;  D.  Cd.  §  900 ; 
H.  C.  §  929.] 

f  948.    Courts,  where  to  be  Held. 

Every  court  of  justice  shall  sit  at  the  place  designated  by  law  for  that 
purpose,  except  as  provided  in  the  next  two  sections.  [L.  1862;  D.  Cd. 
§901;  H.  C.  §930.] 
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During  the  regrular  term  of  the  Circuit 
Court  of  the  State  of  Oregon  for  Baker 
County,  the  district  judge  presiding  and 
conducting  a  trial  with  the  Jury  drawn 
from  the  regular  panel,  a  Jury  was  drawn 
by  another  Judge  from  another  Judicial 
district,  and  the  trial  of  this  cause  had  In 
the  same  town,  but  in  a  place  other  than 
the  courthouse.  Defendant  appeared,  and 
without  objecting  to  the  jurisdiction  of  the 
court,  asked  for  a  continuance,  which  was 
granted;  upon  reappearance  the  defendant 


objected  to  the  further  proceeding.  A  Jury 
was  Impaneled  and  trial  had.  Held,  that 
there  was  no  authority  for  holding  more 
than  one  circuit  court  at  the  same  time  in 
the  same  county;  that  the  Judgment  shoaid 
be  reversed,  as  H  appears  that  the  trial 
was  not  had  at  the  place  designated  by 
law,  and  it  does  not  appear  that  the  place 
where  It  was  had,  had  been  properly  se- 
lected or  designated:  Balsley  v.  Biaisley.  13 
Or.   183,   13   Pac.   888. 


§  949.    When  Trial  May  be  EUsewhere  than  at  Courthouse. 

Upon. the  agreement  of  the  parties  to  a  civil  action,  suit,  or  proceeding, 
filed  with  the  clerk  or  entered  upon  the  journal,  the  court  may  direct  that 
the  trial  of  an  issue  of  law  or  of  fact,  or  any  other  proceeding  therein,  be 
had  elsewhere  within  the  county  than  at  the  courthouse.  [L.  1862 ;  D.  Cd. 
§902;  H.  C.  §931.] 

$  950.    When  and  How  Judge  May  Change  Place  of  Holding  Court. 

A  judge  authorized  to  hold  or  preside  at  a  court  may,  by  an  order  filed 
with  the  clerk  thereof,  and  published  as  he  may  prescribe,  direct  that  the 
court  be  held  or  continued  at  any  other  place  in  the  county  than  that  ap- 
pointed, when  war,  pestilence,  or  other  public  calamity,  or  the  danger  thereof, 
may  render  it  necessary;  and  may,  in  the  same  manner,  revoke  the  order, 
and  in  his  discretion  appoint  another  place  in  the  same  county  for  holding 
the  court.     [L.  1862 ;  D.  Cd.  §  903 ;  H.  C.  §  932.] 

§  951.    When  Court  May  Order  Sheriff  to  Provide  Accommodation  for  Court  and 
Jury. 

If  the  proper  authority  neglects  to  provide  any  court  with  rooms,  fur- 
niture, fuel,  lights,  and  stationery,  suitable  and  sufficient  for  the  transaction 
of  its  business,  and  for  the  jury  attending  upon  it,  if  there  be  one,  the  court 
may  order  the  sheriflE  to  do  so,  at  the  place  within  the  county  designated 
by  law  for  holding  such  court ;  and  the  expense  incurred  by  the  sheriff  in 
carrying  such  order  into  effect,  when  ascertained  and  ordered  to  be  paid  by 
the  court,  is  a  charge  upon  the  county.     [L.  1862 ;  D.  Cd.  §  904 ;  H.  C.  §  933.] 

§  958.    Persons  Bound  to  Appear  at  Place  Appointed  by  Judge. 

When  a  court  is  held  at  a  place  appointed  as  provided  by  section  950, 
every  person  held  or  required  to  appear  at  the  court  shall  appear  at  the  place 
so  appointed.     [L.  1862;  D.  Cd.  §  905;  H.  C.  §  934.] 

§  953.    When  Judge  Does  not  Attend,  ho^r  Court  Adjourned.- 

If  no  judge  attend  on  the  day  appointed  for  holding  a  court,  before 
four  o'clock  in  the  afternoon,  the  court  shall  stand  adjourned  until  the  next 
day  at  nine  o'clock;  and  if  no  judge  attend  on  that  day,  before  four  o'clock 
in  the  afternoon,  it  shall  then  stand  adjourned  for  the  term.  [L.  1862; 
D.  Cd.  §906;  H.  C.  §935.] 

^  954.    Proceeding  not  AfFected  by  Failure  of  Term  or  Vacancy  in  Office. 

No  proceeding  in  a  court  of  justice,  in  any  action,  suit,  or  proceeding 
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pending  therein,  is  aflEected  by  a  vacancy  in  the  oflBce  of  any  or  all  of  the 
judges,  or  by  the  failure  of  a  term  thereof.  [L.  1862 ;  D.  Cd.  §  907 ;  H.  C. 
§  936.] 

f  955.    Application  to  Court  or  Judge,  How  Addressed. 

An  application  or  other  proceeding  addressed  to  a  court  shall  be  ad- 
dressed to  it  by  its  style  as  given  in  this  code ;  an  application  or  other  pro- 
ceeding addressed  to  a  judicial  officer  shall  be  addressed  to  him  by  his  name, 
without  any  other  title  than  his  style  of  office.  [L.  1862 ;  D.  Cd.  §  908 ; 
H.  C.  §  937.] 


f  968.    Proceedings  to  be  in  English. 

Every  writing  in  any  action,  suit,  or  proceeding  whatever,  in  a  court 
of  justice  of  this  state,  or  before  a  judicial  officer,  shall  be  in  the  English 
language;  but  such  abbreviations  as  are  now  commonly  used  in  that  language 
may  be  used,  and  numbers  may  be  expressed  by  figures  or  numerals,  in  the 
customary  manner.     [L.  1862 ;  D.  Cd.  §  909 ;  H.  C.  §  938.] 

1 957.  Power  of  Court  or  Judge  to  Adjourn  Proceedings. 

A  court  or  judicial  (fficer  has  power  to  adjourn  any  proceeding  before 
it  or  him,  from  time  to  time,  as  may  be  necessary,  unless  otherwise  expressly 
provided  by  this  code.     [L.  1862;  D.  Cd.  §  910;  H.  C.  §  939.] 

1 958.  Means  to  be  Used  by  Court  to  Execute  its  Powers. 

When  jurisdiction  is,  by  the  organic  law  of  this  state,  or  by  this  code  or 
any  other  statute,  conferred  on  a  court  or  judicial  officer,  all  the  means  to 

« 

carry  it  into  effect  are  also  given;  and  in  the  exercise  of  the  jurisdiction,  if 
the  course  of  proceeding  be  not  specifically  pointed  out  by  this  code,  any 
suitable  process  or  mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  code.  [L.  1862;  D.  Cd.  §  911;  H.  C. 
§  940.] 

All  common -law  remedies  are  preserved  of  the  code  may  be  adopted  for  such  appeal 

under  our  system  of  jurisprudence  in  some  proceedings,   since   the  supreme  court  has 

fonn  or  another.    They  are  not  in  all  cases  Jurisdiction  to  revise  all  final  decisions  of 

specifically   pointed   out,    nor   do   we   have  the  circuit  court,  unless  the  right  of  appeal 

any  mode   for  devising  or  framing  writs,  in  such  a  proceeding  is  taken  away  by  stat- 

but  under   this   section,   where   there   is   a  ute:    Mitchell  v.  Powers,  16  Or.  487,  19  Pac. 

ricbt,  the  courts  may  adopt  a  suitable  pro-  647. 

cess  or  mode  of  proceeding:  Aiken  v.  Aiken,  The  practice  as  to  proceedings  by  which 

12  Or.  207,  6  Pac.  682.  a  mortgagor,  or  his  grantor  of  the  equity 

Where  the  right  to  enforce  a  remedy  is  of  redemption,  shall  contest  the  claims  of 

not  pointed  out,  the  circuit  court  has  Juris-  such   of  his   codefendants   as  set  up  liens 

diction  thereof,  and  may  adopt  appropriate  against  the  mortgaged  property,  is  not  spe- 

proceedings    to    carry    out    such    remedy:  clfically  pointed  out  by  statute,  and  suitable 

Aiken  v.  Aiken,  12  Or.  207,  6  Pac.  682.  proceedings  may  be  adopted  by  the  court: 

This  section  authorizes  the  court  to  give  Ladd  v.  Mason,  10  Or.  316. 

Judgment   in  garnishment   proceedings   for  The  appellate  court  having  Jurisdiction  of 

the  value  of  the  property  to  the  amount  of  the  subject-matter  of  an  action  is  author- 

the  Judgment  against  the  principal  debtor,  ized  to  make  an  order  requiring  the  appel- 

with  costs  of  the  proceeding,  to  be  satisfied  lant  to  advance  the  trial  fee; 'and  where 

out  of  such  property  wherever  found,  or,  in  appellant  refuses  to  pay,  although  there  is 

case  it  can  not  be  found,  or  enough  thereof  no   remedy   pointed   out,    the   court,    under 

to  satisfy  such  Judgment,  that  the  balance  this  section,   may  dismiss  the  appeal  and 

due  thereon  be  satisfied  out  of  the  property  affirm   the   Judgment   of   the   court  below: 

of  the  garnishee  not  exempt  from  execu-  Bailey  v.  Frush,  5  Or.  140. 

tion:    Carter   v.    Koshland,    13   Or.    615,    12  The  question  as  to  whether  this  section 

Pac.  68.  authorizes  the  appointment  of  elisors  in  a 

Where  the  circuit  court  is  invested  with  case  in  which  the  sheriff  and  coroner  are 

Jurisdiction  of  a  certain  class  of  cases,  but  disqualified  from  drawing  the  Jury  is  raised 

no  provision  is  made  for  an  appeal,  proper  but  not  decided:    State  v.   Savage,  36  Or. 

proceedings  most  conformable  to  the  spirit  200,  60  Pac.  610. 


446     Pbrsons  with  Powers  op  a  Judicial  Nature.     [Title xui. 


TITLE  XIII. 

OP   PERSONS    SPECIFICALLY   INVESTED   WITH   POWERS  OF 

A  JUDICIAL  NATURE. 

Chapter  I.     Of  Juries  and  the  Qualifications  and  Exemp- 
tions OF  Jurors 959 

11.     Op  the  Manner  op  Forming  Jury  List  ...      970 

III.  Op  the  Manner  of  Drawing  and  Summoning  the 

Jury 975 

IV.  Op  Referees 987 

V.  Op  Commissioners  to  Take  Affidavits,  and  the 
Proof  and  Acknowledgment  of  Deeds  Out 
of  this  State 989 


CHAPTER  I. 

OF    JURIES,    AND    THE    QUALIFICATIONS    AND    EXEMPTIONS 

9 

OF   JURORS. 

f  959.    Jury,  Definitipn  Of. 

A  jury  is  a  body  of  men  temporarily  selected  from  the  qualified  inhab- 
itants of  a  particular  district,  and  invested  with  power, — 

1.  To  present  or  indict  a  person  for  a  public  oflEense;  or, 

2.  To  try  a  question  of  fact.     [L.  1862 ;  D.  Cd.  §  912 ;  H.  C.  §  941.] 


S  960.    Different  Kinds  of  Juries. 

A  jury  is  of  three  kinds : — 

1.  A  grand  jury; 

2.  A  trial  jury; 

3.  A  jury  of  inquest.     [L.  1862 ;  D.  Cd. 


913;  H.  C.  §942.] 


f  961.    Grand  Jury,  Definition  Of. 

A  grand  jury  is  a  body  of  men,  seven  in  number,  drawn  by  lot  from 
the  jurors  in  attendance  upon  the  court  at  the  particular  term,  and  sworn 
to  inquire  of  public  oflEenses  committed  or  triable  within  the  county. 
[L.  1862;  D.  Cd.  §  914;  H.  C.  §  943.] 

f  968.    Trial  Jury,  Definition  Of. 

A  trial  jury  is  a  body  of  men,  twelve  in  number  in  the  circuit  court, 
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and  six  in  mirnber  in  the  county  court  and  courts  of  justice  of  the  peace^ 
drawn  by  lot  from  the  jurors  in  attendance  upon  the  court  at  a  particular 
term,  and  sworn  to  try  and  determine  a  question  of  fact ;  but  in  a  justice's 
court  the  jury  is  drawn  according  to  the  mode  specially  provided  for  such 
court.     [L.  1862;  D.  Cd.  §  916;  H.  C.  §  944.] 

f  968.    Jury  of  Inquest,  Definition  Of. 

A  jury  of  inquest  is  a  body  of  men,  six  in  number,  summoned  from  the 
qualified  inhabitants  of  a  particular  district,  before  the  sheriff,  coroner,  or 
other  ministerial  oflBcer,  to  inquire  of  particular  facts.  [L.  1862;  D.  Cd. 
§916;  H.  C.  §945.] 

f  9M.    Other  Juries  Abolished  —  Number  of  Jurors,  Etc. 

All  other  juries  than  those  herein  described  are  abolished.  A  grand 
jury  may  present  or  indict  a  person  with  a  concurrence  of  five  of  their 
number,  and  not  otherwise.  The  verdict  of  a  trial  jury  shall  be  unanimous, 
but  the  verdict  of  a  jury  of  inquest  is  sufficient  if  two  thirds  of  the  jurors 
concur  therein.     [L.  1862 ;  D.  Cd.  §  917 ;  H.  C.  §  946.] 

1965.    Who  are  Competent  to  Act  as  Jurors. 

A  person  is  not  competent  to  act  as  a  juror  unless  he  be, — 

1.  A  citizen  of  the  United  States; 

2.  A  male  inhabitant  of  the  county  in  which  he  is  returned,  and  who 
has  been  an  inhabitant  thereof  for  the  year  next  preceding  the  time  he  is 
drawn  or  called; 

3.  Over  twenty-one  years  of  age; 

4.  In  the  possession  of  his  natural  faculties  and  of  sound  mind. 

Nor  is  any  person  competent  to  act  as  a  juror  who  has  been  convicted  of 
any  felony,  or  a  misdemeanor  involving  moral  turpitude.  No  person  shall 
be  summoned  as  a  juror  in  any  circuit  court  more  than  once  in  one  year, 
and  it  shall  be  sufficient  cause  of  challenge  to  any  juror  called  to  be  sworn 
in  any  cause  that  he  has  been  summoned  and  attended  said  court  as  a  juror 
at  any  term  of  said  court  held  within  one  year  prior  to  the  time  of  such 
challenge,  or  that  he  has  been  summoned  from  the  bystanders  or  body  of 
the  county,  and  has  served  as  a  juror  in  any  cause  upon  such  summons 
within  one  year  prior  to  the  time  of  such  challenge.  [L.  1862 ;  D.  Cd.  §  918 ; 
U  1882,  p.  61 ;  H.  C.  §  947.] 

♦k*^^  provision  of  this  section  requirins:  manent  citisens  of  the  county,  since  this 
JJ&t  Jurors  who  have  served  within  a  year  section  of  the  constitution  does  not  pre- 
pay be  challenged  applies  only  to  petty  scribe  the  method  of  determining:  the  most 
jurors,  and  has  no  application  to  grand  competent  of  the  permanent  citizens*  nor 
iS?"Vt  ?^i®«^-  Brown,  28  Or.  161,  41  Pac.  grant  the  right  to  challenge  the  array  or  in- 
Vii'i  U''"©^  States  V.  Clark,  46  Fed.  633.  dividual  juror,  and  it  was,  therefore,  proper 
Tub  section  is  constitutional  within  Art.  for  the  legislature  to  provide  the  exclusive 
W-Jl?'  requiring  grand  Jurors  to  be  se-  method  of  determining  their  qualifications: 
leciea  ftx)m  the  most  competent  of  the  per-  State  v.  Carlson,  39  Or.  19,  62  Pac.  1016. 

§966.   Who  are  Elzempt  From  Jury  Duty. 

A  person  is  exempt  from  liability  to  act  as  a  juror  if  he  be, — 
1.  A  judicial  oflScer,  as  defined  in  this  code; 
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2.  Any  other  civil  ofiRcer  of  this  state,  or  the  United  States,  whose 
duties  are  at  the  time  inconsistent  with  his  attendance  as  a  juror; 

3.  An  attorney; 

4.  A  minister  of  the  gospel  or  a  priest  of  any  denomination; 

5.  A  teacher  in  a  college,  academy,  or  school; 

6.  A  practicing  physician; 

7.  An  acting  noncommissioned  oflBcer,  musician,  or  private  of  a  mili- 
tary organization,  duly  enrolled  in  the  service  of  the  United  States  or  of 
this  state; 

8.  An  acting  member  of  a  company  of  firemen  duly  organized,  and 
who  has  been  such  member  for  a  period  of  six  months  next  preceding  the 
time  when  the  exemption  is  claimed; 

9.  A  person  who  has  served,  within  this  state,  as  an  acting  member 
of  a  company  of  firemen  for  the  period  of  seven  years; 

10.  Acting  ferryman  or  millers.     [L.  1862 ;  D.  Cd.  §  919 ;  H.  C.  §  948.] 

§  967.    Fireman  and  Exempt  Fireman  not  Required  to  Serve. 

No  exempt  fireman  nor  any  person  who  has  been  an  active  member  of 
any  volunteer  fire  company  of  this  state  for  one  year  inmiediately  preceding 
the  time  the  exemption  is  claimed,  and  who  then  is  such  member,  shall  be 
required  to  perform  any  jury  duty,  or  to  pay  any  poll  tax,  or  road  tax, 
excepting  a  property  road  tax.     [L.  1885,  p.  43,  §  2 ;  H.  C.  §  949.] 

§  968.    Who  Deemed  an  Exenqyt  Fireman. 

Every  person  who  for  seven  consecutive  years  has  been  an  active  mem- 
ber of  any  organized  volunteer  fire  company  in  this  state,  and  any  person 
who  has  received  an  exempt  certificate  from  any  fire  department  in  this  state, 
shall  be  deemed  an  exempt  fireman,  within  the  meaning  of  this  act ;  and  any 
person  who,  being  an  active  member  in  good  standing  of  any  volunteer  fire 
department  within  this  state,  may  be  transferred  to  any  volunteer  fire  com- 
pany within  the  state,  with  the  consent  of  such  fire  department  and  such  other 
volunteer  fire  company ;  and  the  time  so  served  in  such  fire  department  and 
such  volunteer  fire  company  shall  be  deemed  consecutive  service  in  a  volunteer 
fire  department  within  the  meaning  of  this  act.  [L.  1885,  p.  43,  §  1 ;  L.  1889, 
p.  68 ;  H.  C.  §  950.] 

By  the  act  of  1901  (S  3263  of  this  code)  continue  to  be  active  meinl>en  of  the  mill- 
all  active  members  of  the  Oregron  national  tary  organization  of  the  state,  and  after 
gruard  are  declared  exempt  from  all  mill-  Ave  years'  service  shall  be  exempt  from 
tary.  poll,  or  road  tax.  service  on  posse  further  Jury  duty,  and  the  adjutant  general 
comltatus  and  Jury  duty,  so  long  as  they  shall  issue  them  a  certificate  to  that  effect 

S  968.    Who  May  be  E^zcused  From  Jury  Duty. 

A  person  may  be  excused  from  acting  as  a  juror  when  his  own  health 
or  the  death  or  sickness  of  a  member  of  his  family  requires  his  absence;  but 
no  person  shall  be  required  to  serve  as  a  petit  juror  at  any  one  term  of  the 
court  for  more  than  four  weeks,  and  shall  upon  application  be  entitled  to  be 
discharged  from  further  attendance  upon  the  court  as  such  juror  at  such 
term,  after  he  has  served  for  such  period  of  four  weeks  as  aforesaid. 
[L.  1862;  D.  Cd.  §  920;  H.  C.  §  951;  L.  1893,  p.  83.] 
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CHAPTER  II. 

OF   THE   MANNER   OF    FORMING   JURY    LIST. 

1 970.    County  Court  to  Make  Jury  List. 

The  county  court  of  each  county  shall,  at  its  first  term  of  each  year, 
or  in  case  of  omission  or  neglect  to  do  so,  then  at  any  following  term,  make 
from  the  last  preceding  assessment  roll  of  the  county  a  list,  denominated 
the  jury  list,  containing  the  names  of  persons  to  serve  as  grand  and  trial 
jurors  until  the  following  year,  or  new  lists  be  made.  [L.  1862;  D.  Cd. 
§921;  H.  C.  §952.] 

A  grand  Juror  servin^r  at  a  term  of  court  amount  of  the  assemed  value  of  the  realty, 

commencing  June  8,   1900»   is  eligible,   his  he  Is  still  a  taxable  person  within  the  stat- 

name  appearinir  on  the  assessment  roU  of  ute  requfrin^r  grand  Jurors  to  be  taxable 

1898,  since  his  selection  ten  days  before  the  persons,    since    the    statute    of    exemption 

term  must  have  occurred  in  1899,  and  his  exempts  personalty  only:    State  v.  Carlson, 

name  taken  from  a  list  prepared  by  the  supra. 

connty  court  at  its  first  term  in  1899  from  That  the  owner  of  realty  entered  on  the 
the  assessment  roll  of  1898:  State  v.  Carl-  assessment  roll  transfers  it  to  another  he- 
son,  39  Or.   19,   62   Pac.   1016.  fore  he  is  drawn  as  a  grand  Juror  does  not 

Where  a  person  is  entered  on  the  assess-  disqualify    him    as    such    Juror:     State    v. 

ment  roll  as  the  owner  of  certain  realty,  Carlson,  supra, 
and  is  allowed   an   exemption   to   the   full 

S  971.    Names  to  be  Selected  Only  of  Those  Qualified  and  Liable. 

In  preparing  the  jury  list^  the  names  of  those  persons  only  must  be 
selected  who  are  known  or  believed  to  be  possessed  of  the  qualifications 
prescribed  in  section  965^  and  not  entitled  to  exemption  as  provided  in 
section  966.     [L.  1862;  D.  Cd.  §  922;  H.  C.  §  953.] 

i  97S.    Number  and  Distribution  of  Names. 

The  jury  list  shall  contain  the  names  of  at  least  two  hundred  persons^ 
if  there  be  that  number  of  names  of  qualified  jurors  on  the  assessment  roll, 
and  the  jury  list  shall  not  contain  the  names  of  more  than  six  hundred 
persons.  The  names  entered  upon  the  jury  list  shall  be  selected  from  the 
different  portions  .of  the  county  in  proportion  to  the  number  of  names  of 
qualified  jurors  appearing  on  the  assessment  roll,  so  far  as  practicable: 
Prorided  however,  that  in  all  counties  in  this  state  containing  more  than 
fifty  thousand  inhabitants  the  jury  list  shall  contain  the  names  of  at  least 
five  hundred  persons.  [L.  1862;  D.  Ci  §  923;  H.  C.  §  954;  L.  1893,  p.  84, 
§2;L.  1901,  p.  384,  §1.] 

1 07S.    What  Jury  List  to  Contain,  and  Where  Filed. 

The  jury  list  shall  contain  the  christian  and  surname,  and  the  place  of 
residence  and  occupation,  of  each  person  named  therein,  and  shall  be  cer- 
tified by  the  clerk  of  the  county  court,  and  placed  on  file  in  the  oflBce  of  the 
county  clerk,  within  ten  days  from  the  time  it  is  prepared.  [L.  1862; 
D.  Cd.  §924;  H.  C.  §965.] 

1 974.    County  Clerk  to  Deposit  Ballots  in  Jury  Box. 

The  county  clerk  shall  keep  in  his  oflSce  a  suflBcient  box,  carefully  secured, 
which  is  denominated  the  jury  box.     On  receiving  the  jury  list,  he  shall 

Vol.  I.— 29. 
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destroy  all  ballots  remaining  in  the  box^  and  prepare  and  deposit  in  such 
box  separate  ballots^  containing  the  name^  place  of  residence^  and  occupation 
of  each  person  embraced  in  the  list^  and  folded  as  nearly  alike  as  practicable, 
and  so  that  the  name  can  not  be  seen.     [L.  1862 ;  D.  Cd.  §  925 ;  H.  C.  §  956.] 


CHAPTER   III. 

OP   THE    BIA^NEROF    DRAWING   AND    SUMMONING   THE   JURY. 

i  975.    Jurors  to  be  Drawn  for  Circuit  and  County  Courts— Special  Provinon  as 
to  the  Latter. 

The  jurors  for  every  term  of  the  circuit  and  county  court  in  the 
county  shall  be  drawn  from  the  names  deposited  in  the  jury  box;  but  no 
jury  shall  be  drawn  for  such  county  court,  at  any  term  thereof,  unless  upon 
the  order  of  the  county  judge,  previously  fQed  with  the  county  clerk: 
Provided,  that  a  jury  may  be  summoned  to  attend  the  county  court  by 
order  of  the  judge  thereof,  for  the  trial  of  an  issue  in  such  court,  as  in 
the  court  of  a  justice  of  the  peace.  [L.  1862  (code  of  procedure,  p.  227, 
§926);  L.  1864;  D.  Cd.  §926;  H.  C.  §957.] 

i  976.    Number  of  Jurors  to  be  Drawn  for  Each  Court. 

For  the  circuit  court,  thirty-one  names  shall  be  drawn,  from  which 
number  the  grand  and  trial  jurors  for  the  term  are  selected  as  elsewhere 
provided  in  this  code :  Provided,  that  in  districts  composed  of  no  more  than 
one  county  and  having  more  than  one  judge  of  the  circuit  court,  a  larger 
number  of  jurors  may  be  drawn,  when  ordered  by  the  judges  of  said  court 
or  a  majority  of  them,  or  by  any  judge  designated  to  make  such  order,  either 
by  the  rules  of  said  court  or  majority  of  said  judges.  For  the  county  court, 
twelve  names  shall  be  drawn,  from  which  number  trial  jurors  are  selected 
in  like  manner.  [L.  1862;  D.  Cd.  §  927;  H.  C.  §  958;  L.  1893,  p.  84,  §3; 
K  1901,  p.  384,  §  2.] 

S  977.    Drawing,  when  and  where  to  Take  Place. 

The  drawing  shall  take  place  at  the  office  of  the  county  clerk,  not  less 
than  ten  nor  more  than  twenty  days  before  the  holding  of  the  term  of  the 
court  at  which  the  jurors  are  to  serve;  but  if  the  term  be  one  appointed  by 
the  court  or  judge  thereof,  the  drawing  may  be  at  any  shorter  time  before 
such  term,  as  such  court  or  judge  may  prescribe  in  the  order  appointing 
such  term.     [L.  1862;  D.  Cd.  §928;  H.  C.  §969.] 

S  978.    Drawing,  how  Conducted* 

Whenever  jurors  are  to  be  drawn,  the  county  clerk  shall  take  to  hii 
assistance  the  sheriff  or  a  justice  of  the  peace  for  the  county  and  proceed 
with  the  drawing  as  follows : — 
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1.  The  clerk  shall  shake  the  box  containing  the  ballots  so  as  to  mingle 
them  as  much  as  possible ; 

2.  He  shall  then  publicly  draw  out  of  the  box  as  many  ballots  as  there 
are  jurors  required; 

3.  A  minute  of  the  drawing  shall  be  kept^  in  which  the  name  contained 
on  each  ballot  drawn  shall  be  entered  before  another  ballot  can  be  drawn ; 

4.  If^  when  the  whole  number  of  ballots  is  drawn,  it  appear  that  a  per- 
son whose  name  is  drawn  is  dead,  or  resides  out  of  the  county,  that  fact  shall 
be  entered  in  the  minute  of  the  drawing,  and  the  ballot  containing  the  name 
destroyed; 

5.  Another  ballot  must  then  be  drawn  in  the  place  of  that  destroyed, 
and  the  name  contained  thereon  shall  in  the  same  manner  be  entered  in  the 
minute  of  the  drawing; 

6.  The  same  proceeding  shall  be  had  as  often  as  necessary  until  the 
requisite  number  of  ballots  is  drawn,  exclusive  of  those  appearing  to  be  dead 
or  nonresidents; 

7.  The  minute  of  the  drawing  shall  then  be  signed  by  the  clerk  and 
the  attending  officer,  and  immediately  filed  in  the  office  of  the  former: 
Provided,  that  in  districts  composed  of  no  more  than  one  county  and  having 
more  than  one  judge  of  the  circuit  court  the  assistance  of  the  sheriff  and 
justice  of  the  peace  may  be  dispensed  with,  and  that  said  drawing  shall  in 
all  cases  take  place  in  open  court  in  the  presence  of  one  or  more  of  the 
judges  of  said  court  and  under  his  or  their  directions,  and  the  minute  of 
the  drawing  shall  then  be  signed  by  the  clerk  and  the  judge  or  judges  under 
whose  direction  the  drawing  is  made.  [L.  1862;  D.  Cd.  §  929;  ^.  C.  §  960; 
L.  1901,  p.  385,  §  4.] 

i  979.    Panel  of  Names  to  be  Delivered  to  the  Sheriff. 

A  panel  of  the  names  of  the  persons  drawn  as  jurors,  with  their  places 
of  residence  and  occupation,  and  stating  for  what  court  and  the  particular 
term  thereof  they  were  drawn,  shall  then  be  made  and  certified  by  the  clerk, 
and  delivered  without  delay  to  the  sheriff  of  the  county.  [L.  1862 ;  D.  Cd. 
§930;  H.  C.  §961.] 

1980.    Jurors,  How  Summoned. 

At  least  five  days  before  the  first  day  of  the  term  the  sheriff  shall 
summon  the  persons  named  in  the  panel  delivered  to  him  to  attend  the 
court,  by  giving  written  notice  to  each  of  them  personally,  or  by  leaving  the 
same  at  his  place  of  residence  with  some  person  of  suitable  age  and  discre- 
tion.    [L.  1862;  D.  Cd.  §  931;  H.  C.  §  962.] 

{  981.    Panel,  When  and  How  Returned. 

The  sheriff  shall  return  such  panel  to  the  court  at  its  opening,  speci- 
fnng  the  persons  summoned,  and  the  manner  in  which  each  was  notified, 
and  the  date  thereof.     [L.  1862 ;  D.  Cd.  §  932 ;  H.  C.  §  963.] 
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I  988.    Penalty  for  Nonattendance  of  Juror. 

The  court  to  which  the  panel  of  jurors  is  returned  by  the  sheriff  may 
impose  a  fine  not  exceeding  twenty  dollars  for  each  day  a  juror,  without 
reasonable  cause,  neglects  to  attend.  If,  however,  the  notice  to  attend  were 
not  personally  served,  the  fine  shall  not  be  imposed  until,  upon  an  order  to 
show  cause,  an  opportunity  is  afforded  him  to  be  heard.  The  oath  of  the 
juror  shall  be  received  in  his  favor  in  any  proceeding  under  this  section. 
[L.  1862 ;  D.  Cd.  §  933 ;  H.  C.  §  964.] 

1988.    Ballots  Drawn,  How  Disposed  Of. 

The  county  clerk  shall  preserve  the  ballots  drawn,  as  provided  in  sec- 
tion 978,  until  after  the  adjournment  of  the  court,  and  shall  then, — 

1.  Destroy  the  ballots  containing  the  names  of  those  who  were  die- 
charged  for  want  of  a  qualification  mentioned  in  section  965,  or  by  reason 
of  an  exemption  mentioned  in  section  966 ; 

2.  Deposit  in  the  jury  box  the  ballots  containing  the  names  of  those 
who  did  not  appear,  or  were  discharged  for  any  other  reason  than  those 
mentioned  in  the  last  subdivision ; 

3.  Deposit  in  a  box  to  be  denominated  the  box  of  drawn  jurors,  the 
ballots  containing  the  names  of  those  who  attended  and  served.  [L.  1862; 
D.  Cd.  §  934 ;  H.  C.  §  965.] 

I  984.    Certificate  of  Clerk  Respecting  the  Attendance  of  Jurors. 

The  clerk  of  the  court  shall,  within  one  week  after  its  adjournment, 
make  and  file  in  the  office  of  the  county  clerk  a  certified  list  of  all  the  jurors 
returned  to  the  court,  specifying, — 

1.  Those  who  were  discharged  for  want  of  qualification,  or  by  reason 

of  exemption; 

« 

2.  Those  who  did  not  appear,  or  were  discharged  for  any  other  reason; 

3.  Those  who  attended  and  served,  and  the  per  diem  and  mileage  of 
each.     [L.  1862;  D.  Cd.  §  935;  H.  C.  §  966.] 

I  985.    Juror  Not  to  be  Drawn  Twice  Until  List  Exhausted. 

Until  the  ballots  in  the  jury  box  have  all  been  drawn,  including  those 
returned,  as  provided  in  subdivision  2  of  section  983,  the  ballots  deposited 
in  the  box  of  drawn  jurors  are  not  to  be  drawn  from,  but  whenever  the  bal- 
lots in  the  jury  box  have  all  been  drawn,  and  a  new  jury  list  has  not  been 
furnished,  the  ballots  of  drawn  jurors  shall  all  be  returned  to  the  jury  box, 
and  the  jury  drawn  therefrom  as  before,  until  a  new  list  is  furnished. 
[L.  1862;  D.  Cd.  §  936;  H.  C.  §  967.] 

I  986.    Power  of  Court  on  Failure  of  Jurors  to  Attend. 

Whenever,  for  any  reason,  the  number  of  jurors,  either  in  whole  or  in 
part,  required  by  this  code,  do  not  attend  a  term  of  the  court,  or  when  they 
have  served  the  full  time  required  by  this  code  as  jurors  and  have  been  dis- 
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charged,  as  elsewhere  provided,  the  court  has  power  to  order  an  additional 
number  of  jurors  drawn  from  the  jury  list  to  fill  up  the  regular  panel,  in 
the  same  manner  as  the  original  panel  is  required  to  be  drawn,  which  jurors 
shall  be  summoned  and  required  to  attend  as  jurors,  in  the  same  manner 
and  with  like  effect  as  if  drawn  on  the  original  panel :  Provided,  that  when- 
ever the  regular  panel  becomes  exhausted  for  any  reason  the  court  may  in 
its  discretion  direct  the  sherifE  to  summon  forthwith  from  the  body  of  the 
county,  persons  whose  names  are  upon  the  tax  roll  and  having  the  qualifica- 
tions of  jurors  to  serve  in  said  cause,  or  order  an  additional  number  of 
jurors  drawn  from  the  jury  list  as  hereinabove  provided,  but  persons  so  sum- 
moned from  the  body  of  the  county  or  from  the  jury  list  as  last  provided  shall 
not  be  disqualified  by  reason  thereof  from  being  drawn  and  serving  as  juror? 
upon  the  regular  panel  as  hereinbefore  provided,  and  shall  not  be  subject  to 
challenge  for  that  cause.  [L.  1862;  D.  Cd.  §  937;  H.  C.  §  968;  L.  1893, 
p.  84,  §  4;  L.  1901,  p.  386,  §  3.] 

After  the  court  has  dlscharired  the  reg-  Where    objection    is    made    to    allowing 

nlar  panel  of  Jurorsi  for  the  term,  it  has  no  the  sheriff  to  summon  talesmen  for  a  Jury, 

authority  to  summon  a  trial  Jury  for  the  on  the   ground   that  he   is   interested  and 

trial  of  a  particular  cause  at  that  term,  prejudiced,  which  is  denied,  the  action  of 

a^inst  the  wUl  of  either  party:    Mosseau  the  court  is  discretionary:   State  v.  Savase, 

T.  Yeeder,  2  Or.  113.  36  Or.  199,  60  Pac.  610. 


CHAPTBE  IV. 

OF    REFEREES. 

S987.    Referee,  Definitioii  Of. 

A  referee  is  a  person  appointed  by  the  court  or  a  judicial  ofl&cer,  with 
power, — 

1.  To  try  an  issue  of  law  or  of  fact  in  a  civil  action,  suit,  or  proceeding, 
and  report  thereon; 

2.  To  ascertain  any  other  fact  in  a  civil  action,  suit,  or  proceeding, 
when  necessary  for  the  information  of  the  court,  and  report  the  fact,  or  to 
take  and  report  the  evidence  in  a  suit  in  equity; 

3.  To  execute  an  order,  jtidgment,  or  decree,  or  to  exercise  any  other 
power  or  perform  any  other  duty  expressly  authorized  by  this  code.  [L.  1862 ; 
D.  Cd.  §  938 ;  H.  C.  §  969.] 

1 888.    Reference,  Definition  Of. 

.The  appointment  of  a  referee  is  denominated  a  reference.  The  manner 
and  occasion  of  making  an  order  of  reference  are  elsewhere  provided  for 
in  this  code.     [L.  1862 ;  D.  Cd.  §  939 ;  H.  C.  §  970.] 

As  to  trials  by  referee,  see  §  161,  et  seq.,  and  notes. 

As  to  in  what  equity  cases  reference  may  be  made,  see  S  406,  and  note. 
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CHAPTER  V. 

OF    COMMISSIONERS    TO    TAKE    AFFIDAVITS,    AND    THE    PROOF    AND 
ACKNOWLEDGMENT   OF    DEEDS,    OUT   OF   THIS    STATE. 

i9S9.    Commissioner,  How  Appointed  —  Tenure  of  Office,  Powers,  and  Duties. 

The  governor  may  appoint  as  many  commissioners  in  each  of  the  other 
states,  or  in  a  territory  of  the  United  States,  or  in  the  District  of  Columbia, 
as  he  may  deem  expedient,  who  shall  hold  their  offices  for  four  years,  and 
may,  within  the  state,  territory,  or  district  for  which  they  are  appointed, 
and  not  otherwise,  take  and  certify, — 

1.  The  proof  or  acknowledgment  of  a  conveyance  of  real  property 
within  this  state,  or  of  any  other  written  instrument  to  be  used  or  operate 
therein; 

2.  The  acknowledgment  of  satisfaction  of  any  judgment  or  decree  of 
a  court  of  this  state; 

3.  An  affidavit  or  deposition  to  be  used  in  any  court  of  justice  or  before 
any  judicial  officer  of  this  state;  and, 

4.  To  exercise  any  other  power,  and  perform  any  other  duty,  conferred 
or  imposed  upon  them  by  this  code  or  other  statute.  [L.  1862;  D.  Cd. 
§940;H.  C.  §971.] 

§  990.    Seal  and  Oath  of  Office,  When  and  Where  Filed. 

A  commissioner  appointed  under  the  last  section  shall,  before  he  can 
exercise  the  powers  therein  conferred,  provide  himself  with  a  seal  of  office, 
with  the  arms  of  this  state  engraved  in  the  center  thereof,  and  with  the 
following  inscription  surrounding  the  same:     "Commissioner  for  Oregon, 

;"  the  blank  following  the  word  "Oregon"  to  be  filled  with  the  name 

of  the  state,  territory,  or  district  for  which  such  commissioner  is  appointed, 
and  take  and  subscribe  an  oath  before  a  judicial  officer  in  the  county,  city, 
or  town  where  he  resides,  faithfully  to  perform  the  duties  of  the  office  of  a 
commissioner,  to  take  affidavits,  depositions,  and  the  proof  and  acknowledg- 
ment of  deeds,  out  of  this  state,  according  to  the  laws  thereof,  and  file  such 
oath  and  an  impression  of  such  seal  in  the  office  of  the  secretary  of  this  state. 
[L.  1862 ;  D.  Cd.  §  941 ;  H.  C.  §  972.] 
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TITLE  XIV. 

OP   MINISTEEIAL   OFFICEES,   THEIR   POWERS   AND    DUTIES 

RELATING  TO  COURTS  OF  JUSTICE. 


Chapter  I.     Op  District  Attorneys 991 

II.     Op  Clerks 1003 

III.  Op  Shebipps 1009 

IV.  Op  Escapes,   and   the   Liabilities   op    Sheriffs 

Therefor 1019 

V.     Of  the  Assignment  op  the  Jail,  Prisoners,  and 

Process  to  a  New  Sheriff 1032 

VI.     Op  Miscellaneous  Provisions  Respecting  Sher- 
iffs AND  Their  Officers 1036 

VII.     Of  Coroners  and  Cbiebs 1045 


CHAPTER  L 

OF   DISTRICT   ATTORNEYS. 

I  991.    District  Attorney  is  the  Public  Prosecutor. 

The  district  attorney  in  each  district  is  the  public  prosecutor  therein. 
[L.  1862;  D.  Cd.  §  942;  H.  C.  §  973.] 

I  99S.    Must  Attend  Courts. 

He  shall  attend  the  terms  of  all  courts  having  jurisdiction  of  public 
offenses  within  his  district^  and  conduct^  on  behalf  of  the  state^  all  prosecu- 
tions for  such  offenses  therein.     [L.  1862;  D.  Cd.  §  943;  H.  C.  §  974.] 

§  998.    Duties  as  to  Proceedings  Before  Magistrates  and  Grand  Jury. 

He  shall  institute  proceedings  before  magistrates  for  the  arrest  of  per- 
sons charged  with  or  reasonably  suspected  of  public  offenses^  when  he  has 
information  that  any  such  offense  has  been  committed,  and  attend  upon  and 
advise  the  grand  jury  when  required.     [L.  1862 ;  D.  Cd.  §  944;  H.  C.  §  976.] 

§  994.    To  Prosecute  for  Penalties  and  Defend  when  State  Party. 

He  shall  prosecute  for  all  penalties  and  forfeitures  to  the  state,  which 
may  be  incurred  in  any  county  in  his  district,  and  for  which  no  other  mode 
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of  prosecution  and  collection  is  expressly  provided  by  statute,  and  in  like 
case,  prosecute  or  defend,  as  the  case  may  be,  all  actions,  suits,  or  proceedings 
in  any  county  in  his  district  to  which  the  state  or  such  county  may  be  a 
party.     [L.  1862;  D.  Cd.  §  945;  H.  C.  §  976.] 

The  district  attorney  should  sue  on  an  sioners,  and  in  such  a  case  he  has  no  li^^t 

undertaking: j^lven  eis  bail  in  criminal  cases:  to  fees. 

Hannah  v.   Wells,  4  Or.  249.  In  a  suit  on  a  note  and  mortgage  between 

A  suit  to  foreclose  a  mortgage  given  to  private  parties,  where  no  question  of  usury 

school  land  commissioners  is  to  be  brought  as  to  the  debt  is  raised,   the  district  at- 

in  the  name  of  the  state,  and  the  district  tomey  has   no  right   to  intervene  for  the 

attorney    must    prosecute    or    defend    the  forfeiture  of  such  loan  to  the  school  fond 

same  as  the  case  may  be:   In  re  Ison,  6  Or.  on  the  ground  that  such  contract  was  usuri- 

404.    In  this  case,  it  was  held  that  the  dis*  ous.     It  is  only  when  such  a  contract  has 

trict  attorney  had  the  right  to  fees;  but  in  been  declared  usurious  that  the  district  at- 

Haxard's  Appeal,  9  Or.  366,  it  is  held  that  torney  is  authorized  to  sue  for  the  forfeit- 

the  district  attorney  has  no  right  to  inter-  ure:    Holladay  v.  HoUaday,  13  Or.  630,  11 

vene  and  take  charge  of  such  suit  without  Pac.  260,  12  Pac.  821. 
any  authority  from  the  board  of  commis- 

S  995.    Duties  in  Suit  for  Divorce. 

In  any  suit  for  the  dissolution  of  the  marriage  contract,  or  to  have  the 
same  declared  void,  the  state  is  to  be  deemed  a  party  defendant,  and  the 
party  plaintiff  in  such  suit  shall  cause  the  summons  to  be  served  upon  the 
district  attorney  of  the  district  within  which  the  suit  is  commenced  at  least 
ten  days  before  the  term  at  which  the  defendant  is  required  to  appear  and 
answer.  It  shall  be  the  duty  of  such  district  attorney,  so  far  as  may  be  nec- 
essary to  prevent  fraud  or  collusion  in  such  suit,  to  control  the  proceedings 
on  the  part  of  the  defense,  and  in  case  the  defendant  does  not  appear  therein, 
or  defend  against  the  same  in  good  faith,  to  make  a  defense  therein  on  behalf 
of  the  state.    [L.  1862 ;  D.  Cd.  §  946 ;  H.  C.  §  977.] 

• 

I  990.    Must  Deliver  Receipt  for  Money  Received  by  Him. 

When  he  receives  money  or  property  in  his  official  capacity,  he  shall 
deliver  a  receipt  therefor  to  the  person  from  whom  he  receives  it,  and  file 
a  duplicate  thereof  with  the  treasurer  of  the  county  for  which  the  same  is 
received.    [L.  1862 ;  D.  Cd.  §  947 ;  H.  C.  §  978.] 

§  997.    Must  File  Account  with  County  Treasurer. 

He  shall,  on  or  before  the  first  Monday  in  January  and  July  of  each 
year,  file  in  the  office  of  the  county  treasurer  of  the  proper  county  an  account 
in  writing,  verified  by  his  own  oath,  of  all  money  received  by  him  in  his 
official  capacity  during  the  preceding  half-year,  and  shall  at  the  same  time 
pay  it  over  to  such  county  treasurer.     [L.  1862 ;  D.  Cd.  §  948 ;  H.  C.  §  979.] 

§  998.    Action  Against  Him  for  Failure  to  Pay  Over  Money. 

If  he  refuse  or  neglect  to  account  for  and  pay  over  money  so  received, 
as  required  by  the  last  section,  the  county  treasurer  shall  commence  an 
action  against  him  therefor  in  the  name  of  the  county.  [L.  1862;  D.  Cd. 
§  949 ;  H.  C.  §  980.] 

I  999.    When  not  to  Receive  Fee  or  Act  as  Attorney  in  Civil  Action. 

He  shall  not  receive  any  fee  or  reward  from  any  private  person  for  his 
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services  in  any  criminal  action,  nor  during  the  pendency  of  such  prosecution 
can  he  act  as  attorney  for  either  party  in  any  civil  action,  suit,  or  proceeding 
involving  substantially  the  same  controversy.  [L.  1862;  D.  Cd.  §960; 
H.  C.  §  981.] 

§  1000.    Must  Keep  a  Register  and  Deliver  it  to  his  Successor. 

The  district  attorney  must  keep  a  register  of  his  official  business,  in 
which  he  shall  make  a  note  of  every  action,  suit,  or  proceeding  commenced 
or  defended  by  him  in  his  official  capacity,  and  the  proceedings  therein.  The 
register  shall,  at  the  expiration  of  his  term  of  office,  be  delivered  by  hiTn  to 
his  successor  in  office.     [L.  1862 ;  D.  Cd.  §  951 ;  H.  C.  §  982.] 

f  1001.    Annual  Report  to  Secretary  of  State. 

He  shall,  on  or  before  the  first  Monday  in  September  of  each  year,  file 
in  the  office  of  the  secretary  of  state  a  written  report  of  the  amount  and  kind 
of  official  business  by  him  transacted  during  the  preceding  year;  specifying 
therein  the  number  of  persons  indicted  for  public  offenses,  the  number  tried 
therefor,  the  resiQt  thereof,  and  the  punishment  awarded,  together  vdth  such 
particular  statements  and  suggestions  as  he  may  deem  useful  and  interesting. 
[L.  1862 ;  D.  Cd.  §  952 ;  H.  C.  §  983.] 

1 1009^    Court  May  Appoint  Another  in  his  AlMietice. 

If  the  district  attorney  fail  to  attend  any  court  at  which  he  is  required 
to  be,  or  shall  be  related  to  the  accused  by  consanguinity  or  affinity,  such 
court  shall  appoint  another  person  to  perform  the  duties  of  such  attorney 
during  his  absence,  or  the  trial  or  investigation  of  such  accused,  who  shall 
receive  the  legal  fees  for  the  business  which  he  may  transact  at  such  time, 
and  a  reasonable  compensation  for  his  attendance,  to  be  paid  from  the 
county  treasury  upon  the  order  of  the  court.  [L.  1862 ;  D.  Cd.  §  953 ; 
L  1891,  p.  97;  H.  C.  §984.] 


CHAPTER   II. 

OF   CLERKS. 

§1003.    Office  of  Clerk  of  Supreme  Court,  Where  Kept  and  How  Furnished. 

The  office  of  the  clerk  of  the  supreme  court  is  kept  at  the  seat  of  gov- 
ernment, in  such  building  or  room  thereat  as  such  court  may  by  order 
designate.  The  rent  thereof,  and  the  cost  of  such  fuel,  lights,  books,  and 
stationery  as  may  be  necessary  therefor,  shall  be  ascertained  and  ordered 
to  be  paid  by  such  court,  from  the  treasury  of  the  state,  in  the  same  manner 
as  the  compensation  of  the  crier  and  bailiffs  of  such  court  is  ascertained  and 
paid.     [L  1862 ;  D.  Cd.  §  954 ;  H.  C.  §  985.] 

1 1004.    Office  of  County  Clerk,  Where  Kept. 

The  office  of  the  county  clerk  is  kept  in  such  building  or  room  at  the 
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place  appointed  by  law  for  holding  the  courts  therein  as  the  county  court  may 
by  order  designate.     [L.  1862 ;  D.  Cd.  §  955 ;  H.  C.  §  986.] 

1 1005.    Ofifice  Hours,  of  Clerk  of  the  Supreme  Court  and  County  Clerk. 

Each  clerk  shall  keep  his  office  open  for  the  transaction  of  business  as 
follows : — 

1.  A  county  clerk,  on  every  judicial  day,  from  eight  to  twelve  in  the 
forenoon,  and  from  one  to  five  in  the  afternoon; 

2.  The  clerk  of  the  supreme  court,  as  such  court  may  by  order  direct. 
[L.  1862 ;  D.  Cd.  §  956 ;  H.  C.  §  987.] 

§  1006.    Any  Clerk  May  Have  Deputy —  How  Appointed. 

Each  county  clerk  and  the  clerk  of  the  supreme  court  may  have  a 
deputy,  to  be  appointed  by  such  clerk  in  writing,  and  to  continue  during  his 
pleasure.  Such  deputy  has  the  power  to  perform  any  act  or  duty  relating 
to  the  clerk^s  office  that  his  principal  has,  and  his  principal  is  responsible 
for  his  conduct.     [L.  1862;  D.  Cd.  §  967;  H.  C.  §  988.] 

Aa  the  duties  of  a  county  clerk  are  not  only  ministerial,  but  quasi  judicial,  the  ap* 
pointment  of  a  deputy  havin^r  the  powers  of  the  county  clerk  must  be  expressly  au- 
thorised by  statute:    State  v.  Smith,  1  Or.  2S0. 

1 1007.  Can  not  Act  as  Attorney  of  same  Court,  nor  have  Partner  so  Acting. 

Each  county  clerk  is  prohibited  during  his  continuance  in  office  from 
actings  or  having  a  partner  who  acts^  as  an  attorney  of  the  court  of  which 
he  is  clerk.     [L.  1862;  D.  Cd.  §  968;  H.  C.  §  989.] 

1 1008.  Powers  and  Duties  of  Clerks. 

The  clerk  of  the  supreme  court  and  each  county  clerk  has  power  to 
take  and  certify  the  proof  and  acknowledgment  of  a  conveyance  of  real 
property  or  any  other  written  instrument,  authorized  or  required  to  be 
proved  or  acknowledged,  and  it  is  the  duty  of  the  clerk  of  the  supreme  court, 
and  of  each  county  clerk  for  each  of  the  courts  for  which  he  is  clerk,— 

1.  To  keep  the  seal  of  the  court,  and  affix  it  in  all  cases  where  he  is 
required  by  law; 

2.  To  record  the  proceedings  of  the  court ; 

3.  To  keep  the  records,  files,  and  other  books  and  papers  appertaining 
to  the  court ; 

4.  To  file  all  papers  delivered  to  him  for  that  purpose  in  any  action, 
suit,  or  proceeding  in  the  court; 

5.  To  attend  the  terms  of  the  court  of  which  he  is  clerk,  to  administer 
oaths,  and  receive  the  verdict  of  a  jury  in  any  action,  suit,  or  proceeding 
therein,  in  the  presence  and  under  the  direction  of  the  court ; 

6.  To  keep  the  journal  of  the  proceedings  of  the  court  at  its  tenns, 
and  under  the  direction  of  the  court  to  enter  its  orders,  judgments,  and 
decrees; 

7.  To  authenticate,  by  certificate  or  transcript,  as  may  be  required,  the 
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records,  files,  or  proceedings  of  the  court,  or  any  other  paper  appertaining 
thereto,  and  filed  with  him; 

8.  To  exercise  the  powers  and  perform  the  duties  conferred  and  imposed 
upon  him  elsewhere  by  this  code  or  other  statute ; 

9.  In  the  performance  of  his  duties,  to  conform  to  the  direction  of  the 
court.  [K  1862  (code  of  procedure,  p.  236,  §  959) ;  L.  1864;  D.  Cd.  §  969; 
H.  C.  §  990.] 


CHAPTER  III. 

OF    SHERIFFS. 

I  lOOe.    0£Bce  of  Sheriff,  Where  Kept,  and  Office  Hours. 

The  sheriff  of  each  county  shall  keep  an  oflSce  in  such  room  or  building, 
at  the  place  appointed  by  law  for  holding  courts  therein,  as  the  county  court 
may  by  order  designate.  The  sherifE^s  office  shall  be  kept  open  on  the  days 
and  during  the  hours  required  for  the  county  clerk^s  office  to  be  so. 
[L.  1862;  D.  Cd.  §  960;  H.  C.  §  991.] 

Aa  to  office  hours*  see  S  1006. 

1 1010.    Service  of  Papers  on  Sheriff  — How  Made  at  Office. 

Service  of  a  paper  upon  the  sherifif'may  be  made  by  delivering  it  to  a 
person  belonging  to  and  in  the  office  during  office  hours,  or  if  no  such  person 
be  there,  by  leaving  it  in  the  office,  or  if  the  office  be  not  open,  by  delivering 
it  to  the  county  clerk  or  his  deputy,  at  the  county  clerk^s  office.  The  service 
in  the  cases  provided  in  this  section  is  equivalent  to  a  personal  service  on 
the  sheriff.     [L.  1862;  D.  Cd.  §  961;  H.  C.  §  992.] 

i  1011.    Sheriff  May  Have  Deputy,  How  Appointed. 

A  sheriff  may  have  a  deputy,  to  be  appointed  by  him  in  writing,  and 
to  continue  during  his  pleasure.  A  certified  copy  of  the  appointment  of  a 
depnty  sheriff  shall  be  filed  with  the  county  clerk,  and  the  person  appointed 
shall,  before  entering  upon  the  duties  of  the  office,  take  and  file  with  the 
county  derk  the  oath  of  office.     [L.  1862;  D.  Cd.  §  962;  H.  C.  §  993.] 

Servioe  of  process  by  a  deputy  in  his  own  (L.  1895,  p.  77),  gives  ample  authority  to  the 

xttune  is  insufficient:    Dennison  v.  Story,  1  sheriff  to  appoint  such  deputies  asaredes- 

Or.  272.  ignated   in   the   list;    but   the   claim   of   a 

A  sheriff  may  appoint  a  Jailor  for  whose  deputy  sheriff  for  the  salary  allowed  him  by 

acts  he  shall  be  responsible,  but  there  is  no  law  is  a  personal  right,  to  be  enforced  in  his 

law  requiring  the  county  to  pay  for  the  own  name,  and  not  by  his  superior,  unless 

services  of  such  Jailor:    Crossen  v.  Wasco  the    claim    has   been   assigned:     Henry   v. 

County,  $  Or.  216.  Yamhill  County,  37  Or.  662,  62  Pac.  376. 

This   section,    in   connection   with   { 2934 

1 1018.    Special  Appointment,  How  Made — SherifTa  Responsibility. 

A  sheriff  may  also^  by  special  written  appointment^  authorize  any  other 
person  to  do  any  particular  act.  A  certified  copy  of  such  appointment  shall 
be  filed  with  the  county  clerk^  unless  indorsed  upon  the  process^  order^  or 
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other  paper  so  authorized  to  be  served  or  executed.  A  deputy  has  the  power 
to  perform  any  act  or  duty  that  his  principal  has^  and  a  person  specially 
appointed  to  do  a  particular  act  has  the  same  power  in  relation  to  the  par- 
ticular act  authorized^  and  the  principal  is  responsible  for  the  conduct  of 
such  deputy  or  perspn  specially  appointed.  [L.  1862;  D.  Cd.  §  963;  H.  C. 
§  994.] 

A  sheriff  has  power  to  appoint  a  keeper  for  attached  property  when  necessary,  and 
the  sheriff  is  not  liable  for  the  compensation  for  such  keeper,  unless  he  has  expi;pssly 
agreed  so  to  be:    Hawley  v.  Dawson,  16  Or.  848,  18  Pac  592. 

1 1018.    Sheriff,  When  to  Furnish  Copy  o!  Process. 

When  any  process,  order,  or  paper  is  delivered  to  an  officer,  to  be  exe- 
cuted or  served,  he  shall  deliver  to  the  person  delivering  it,  if  required,  on 
payment  of  his  fee,  a  written  memorandum,  specifying  the  names  of  the 
parties  in  the  process,  order,  or  paper,  the  general  nature  thereof,  and  the 
day  on  which  it  was  received.  He  shall  also,  when  this  code  or  other  statute 
requires  it,  or  upon  the  request  of  the  party  served,  without  fee,  deliver  to 
him  a  copy  thereof.     [L.  1862 ;  D.  Cd.  §  964;  H.  C.  §  995.] 

§  1014.    How  to  Execute  Process. 

An  officer  to  whom  any  process,  order,  or  paper  is  delivered  shall  execute 
or  serve  it  according  to  its  command  or  direction,  or  as  required  hy  this  code 
or  other  statute,  and  must  make  a  written  return  of  the  execution  or  service 
thereof.     [L.  1862 ;  D.  Cd.  §  965 ;  H.  C.  §  996.] 

A  sheriff  has  no  right  to  be  wiser  than  execution;   and  his  certificate  as  to  some 

his  process;  what  he  is  in  due  form  com-  agreement  between   the  parties,   of  which 

manded   to  do,   he   is   to  do,   and   will   be  he  may  have  had  knowledge,  is  not  admls- 

protected  in  doing.    A  sheriff  can  not  refuse  slble  against  either  of  them:  Barr  t.  Combs, 

to  return  or  execute  process,  and  thus  drive  29  Or.  399,  46  Pac.  776. 

the  parties   to  legal  proceedings  to  deter-  As  to  when  the  sheriff  has  a  right  to 

mine   the   legality   of  the  Judgment   under  call  a  Jury   for  his   protection   In  holding 

which   the   execution   issued:     Richards   v.  property  in  replevin  actions,  see  §229,  and 

Nye,  6  Or.  382.  note. 

Where  the  sherifF  has  levied  on  goods  If  a  sheriff  neglects  or  refuses  to  levy 
of  the  Judgment  debtor,  under  an  execution  an  execution  in  his  hands  on  property  of 
regular  on  its  face,  and  issued  out  of  a  the  Judgment  debtor,  and  any  injury  re- 
court  of  competent  Jurisdiction,  he  is  pro-  suits  to  the  execution  creditor  from  such 
tected  by  the  writ;  and  evidence  to  charge  neglect  or  refusal,  an  action  may  be  main- 
him  with  knowledge  that  the  Judgment  on  tained  against  the  sheriff  on  his  official 
which  the  execution  was  based  had,  in  fact,  bond:  Habersham  v.  Sears,  11  Or.  431,  fi 
been  paid,  is  inadmissible  in  an  action  for  Pac.  208,  50  Am.  Rep.  481. 
illegal  seizure:  Barr  v.  Combs.  29  Or.  899,  In  an  action  against  a  sheriff  for  neglect 
46  Pac.  776.  of  official  duty,  the  complaint  must  allege 

It  is  the  sheriff's  duty  In  his  return  to  the    particular    neglect    or    omission   upon 

certify  only  to  the  acts  performed  by  him  which   the  plaintiff  relies:     Kohn  v.  Hin- 

in  his  official  capacity  in  the  levy  of  an  shaw,  17  Or.  808,  20  Pac  629. 

f  1015.    When  he  May  Command  the  Power  of  the  County. 

When  an  oflScer  finds,  or  has  reason  to  apprehend,  that  resistance  will 
be  made  to  the  execution  or  service  of  any  process,  order,  or  paper  delivered 
to  him  for  execution  or  service,  and  authorized  by  this  code  or  other  statute, 
he  may  command  as  many  male  inhabitants  of  his  county  as  he  may  think 
proper  and  necessary,  and  any  military  company  or  companies  in  the  county, 
armed  and  equipped,  to  assist  him  in  overcoming  the  resistance,  and  if  nec- 
essary, in  seizing,  arresting,  and  confining  the  resisters  and  their  aiders  and 
abettors,  to  be  punished  according  to  law.  [L.  1862;  D.  Cd.  §  966;  H.  C. 
§  997.] 
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§  1016.    Refusal  to  Assist  Officer,  How  Punished. 

Any  person  who  shall  willfully  refuse  to  assist  an  officer  in  the  lawful 
discharge  of  any  duty  pertaining  to  his  office,  when  requested  to  do  so  by 
such  officer,  such  person  shall  be  subject  to  indictment  therefor,  and  upon 
conviction  thereof  shall  be  punished  by  imprisonment  in  the  county  jail  not 
less  than  ten  days  nor  more  than  thirty  days,  or  by  fine  of  not  less  than  ten 
dollars  or  more  than  five  hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court.     [L.  1891,  p.  115.] 

i  1017.    Sheriff,  Executive  Officer  of  County. 

The  sheriff  is  the  chief  executive  officer  and  conservator  of  the  peace 
of  the  county.    In  the  execution  of  his  office,  it  is  his  duty, — 

1.  To  arrest  and  commit  to  prison  all  persons  who  break  the  peace,  or 
attempt  to  break  it,  and  all  persons  guilty  of  public  ofEenses ; 

2.  To  defend  his  county  against  those  who,  by  riot  or  otherwise,  en- 
danger the  public  peace  or  safety ; 

3.  To  execute  the  process  and  orders  of  the  courts  of  justice  or  of 
judicial  officers,  when  delivered  to  him  for  that  purpose,  according  to  the 
provisions  of  this  code  or  other  statute; 

4.  To  execute  all  warrants  delivered  to  him  for  that  purpose,  by  other 
public  officers,  according  to  the  provisions  of  particular  statutes ; 

5.  To  attend  the  terms  of  the  supreme,  circuit.  Or  county  court  held 
within  his  county,  and  to  obey  its  lawful  orders  or  directions.  [L.  1862; 
D.  Cd.  §  968 ;  H.  C.  §  999.] 

See  note  to  1 1014.  The  sheriff,  as  the  chief  executive  officer 

The  duties  of  the  sheriff  are  not  con-  and  conservator  of  the  peace  of  the  county, 

fined  to  the  execution  of  orders.  Judgments,  Is   bound  to  furnish  all  assistance  In   the 

or  process  of  court,  the  service  of  papers  detection    of    crime    and    punishment    of 

and  the  like,  but  may  Include  the  perform-  criminals,  and  an  activity  In  that  line  and 

ance  of  such  other  duties  as  may  be  pre-  expression   of  gruUt  of  a  person  does   not 

scribed  by  law,  such  as  tax  collector;  and  disqualify    him    for    sunmionlng    talesmen 

his  duties  as  tax  collector  do   not  confer  for  a  Jury:    State  v.  Savage,  36  Or.  202,  60 

upon   him   an   additional    office:     Lane    v.  Pac.  610. 
Coos  County,  10  Or.  124. 

1 1018.    County  Not  Responsible  for  Act  of  Sheriff. 

The  county  is  not  responsible  for  the  acts  of  the  sheriff.  [L.  1862; 
D.  Cd.  §  969 ;  H.  C.  §  1000.] 


CHAPTEE  IV. 

OF    ESCAPES,   AND   THE    LIABILITIES    OF    SHERIFFS   THEREFOR. 

§1019.    Actual  Confinement  Required  in  What  Cases  —  Prisoner  at  Large,  an 
Escape,  When  —  Liability  of  Sheriff. 

A  prisoner  committed  to  the  county  jail  for  a  contempt,  or  for  trial, 
or  upon  a  conviction  for  a  public  offense,  or  in  default  of  security  to  appear 
as  a  witness  in  a  criminal  action,  shall  be  actually  confined  in  the  jail  until 
he  is  legally  discharged;  and  if  he  be  permitted  to  go  at  large  out  of  the 


462      Of  Ministerial  Officers,  their  Powers,  etc.    [Title xiv. 

jail,  except  by  virtue  of  a  legal  order  or  process,  it  is  an  escape,  and  the 
sheriff  or  jailor  permitting  it  is  guilty  of  a  misdemeanor;  and  when  the 
prisoner  escaping  is  also  held  until  he  pay  a  sum  of  money  to  a  private  party, 
or  a  fine  or  penalty  to  the  state,  such  party  or  the  state  may  recover,  in  a 
civil  action  against  the  sheriff,  the  damages  sustained  by  reason  of  the  escape. 
[L.  1862;  D.  Cd.  §  970;  H.  C.  §  1001.] 

f  1080.    Sheri£F,  When  Liable  for  Escape. 

A  sheriff  who  suffers  the  escape  of  a  prisoner,  arrested  or  in  jail,  without 
the  consent  or  connivance  of  the  party  on  whose  behalf  the  arrest  or  impris- 
onment was  made,  is  liable  to  an  action  by  such  party  therefor,  as  follows:— 

1.  When  the  arrest  is  upon  an  order  of  arrest  in  a  civil  action,  suit,  or 
proceeding;  when  the  presence  of  the  defendant  at  the  return  of  the  summons 
is  necessary  to  enable  the  plaintiff  to  proceed  therein,  and  the  defendant 
does  not  appear  at  the  time  and  place  specified  in  the  summons ; 

2.  When  the  arrest  or  imprisonment  is  upon  an  order  of  arrest  in  any 
other  civil  action,  suit,  or  proceeding,  or  upon  a  surrender  in  exoneration 
of  the  sheriff  or  of  bail,  and  the  defendant  is  not  found  upon  an  execution 
against  his  person  issued  to  the  proper  county  on  a  judgment  or  decree  in 
such  action,  suit,  or  proceeding; 

3.  When  the  arrest  is  on  an  execution  or  commitment  to  enforce  the 
payment  of  money,  and  the  party  arrested  is  not  recaptured  or  surrendered 
into  custody  at  the  expiration  of  the  time  limited  for  the  service  thereof,  or 
legally  discharged  therefrom; 

4.  When  a  person  is  imprisoned  on  an  execution  or  commitment  to 
enforce  the  payment  of  money,  and  he  escapes  after  the  time  limited  for 
the  service,  and  is  not  recaptured  or  surrendered  before  an  action  is  com- 
menced for  the  escape.     [L.  1862;  D.  Cd.  §  971;  H.  C.  §  1002.] 

1 1021.    Measure  of  Damages  in  Action  for  Escape. 

The  measure  of  damages  in  an  action  of  escape,  as  provided  in  the  hist 
section,  is  as  follows: — 

1.  For  the  escape  mentioned  in  subdivision  1,  the  actual  damages  sus- 
tained; 

2.  In  any  other  case,  the  amount  expressed  in  the  execution  or  commit- 
ment.    [L.  1862;  D.  Cd.  §  972;  H.  C.  §  1003.] 

I  lOSa.    Jail  Liberties,  How  and  by  Whom  Established. 

The  county  court  of  each  county  shall  designate  a  reasonable  space  of 
ground,  adjacent  to  the  jail  of  the  county,  to  be  denominated  the  jail  lib- 
erties, as  follows : — 

1.  The  liberties  shall  be  laid  out  as  nearly  as  may  be  in  a  square; 
except  that  a  stream  of  water  or  highway  may  be  adopted  as  an  exterior 
line,  though  not  in  a  straight  line,  or  at  right  angles  with  the  other  exterior 
lines; 


i 
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2.  They  shall  not  exceed  five  hundred  acres  in  extent,  and  shall  include 
the  courthouse  and  the  oflSce  of  the  county  clerk; 

3.  A  description  of  their  boundaries  and  extent  shall  be  contained  in 
the  order  establishing  them; 

4.  The  boundaries  and  limits  shall  be  designated  by  visible  and  perma- 
nent objects.     [K  1862 ;  D.  Cd.  §  973 ;  H.  C.  §  1004.] 

d  loss.    Alteration  of  Jail  Liberties. 

Subject  to  the  restrictions  and  limitations  prescribed  in  the  last  section, 
the  county  court  may  alter  the  jail  liberties  not  oftener  than  once  in  two 
years.  A  certified  copy  of  the  order  establishing  or  altering  the  jail  liberties 
shall  be  immediately  delivered  by  the  county  clerk  to  the  sheriff,  who  shall 
post  the  same  in  some  conspicuous  place  in  the  county  jail.  [L.  1862; 
D.  Cd.  §974;  H.  C.  §1005.] 

§  1094.    Admission  of  Prisoner  to  Jail  Liberties. 

A  person  in  the  custody  of  the  sheriff,  in  a  civil  action,  suit,  or  pro- 
ceeding, by  virtue  of  an  order  of  arrest,  or  an  execution,  or  upon  a  surrender 
in  exoneration  of  bail,  or  upon  a  commitment  for  not  paying  money,  may 
go  at  large  vnthin  the  jail  liberties,  with  the  consent  of  the  sheriff.  He  must, 
however,  be  admitted  to  the  jail  liberties,  upon  giving  security  therefor,  as 
provided  in  the  next  section.     [L.  1862 ;  D.  Cd.  §  975 ;  H.  C.  §  1006.] 

1 1085.    Undertaking  for  Jail  Liberties. 

The  security  for  the  jail  liberties  is  taken  by  the  sheriff,  and  shall  be  by 
written  undertaking,  executed  by  one  or  more  sufficient  sureties,  to  the  effect 
that  the  prisoner  will  not  go  beyond  the  jail  liberties  until  legally  discharged, 
or  that  the  sureties  will  pay  to  the  person  at  whose  suit  the  prisoner  is  in 
custody  a  sum  mentioned  in  the  undertaking,  and  which  must  be  as  follows : — 

1.  If  upon  an  order  of  arrest,  or  a  surrender  in  exoneration  of  bail  in 
a  civil  action,  suit,  or  proceeding,  before  judgment  or  decree,  the  sum  recov- 
ered therein,  not  exceeding  that  mentioned  in  the  writ  of  arrest,  with  interest 
and  the  sheriff's  fees; 

2.  If  upon  an  execution  in  a  civil  action,  suit,  or  proceeding,  or  a  com- 
mitment for  not  paying  money,  a  sum  not  exceeding  that  mentioned  therein, 
with  interest  and  the  sheriff's  fees.     [L.  1862;  D.  Cd.  §  976;  H.  C.  §  1007.] 

S 1096.    If  Security  Insufficient  Prisoner  to  be  Recommitted. 

The  sheriff  is  to  determine  the  sufficiency  of  the  sureties  in  the  under- 
taking; and  if  at  any  time  after  the  giving  of  the  undertaking  he  discover 
that  the  sureties  are  insufficient^  he  may  recommit  the  prisoner  to  jail  until 
other  sufficient  surety  be  given.    [L.  1862;  D.  Cd.  §  977;  H.  C.  §  1008.] 

1 1087.    Surrender  of  Prisoner. 

The  sureties,  at  any  time  before  the  judgment  against  them  upon  their 
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iindertaking^  may  surrender  the  prisoner^  or  he  may  surrender  hunself  to 
the  sheriff  or  jailor^  in  exoneration  of  his  sureties  from  a  future  liability, 
but  not  from  a  liability  incurred  before  the  surrender.  The  sheriff  or  the 
jailor  shall  thereupon^  on  the  written  request  of  the  sureties,  receive  the 
prisoner  into  custody,  and  shall  indorse  the  surrender  upon  the  undertakmg, 
and  if  required,  give  the  sureties  a  certificate  thereof.  [L.  1862;  D.  Cd. 
§978;  H.  C.  §1009.] 

1 10S8.    Retaking  Prisaner  After  Esci^e. 

If  a  prisoner,  allowed  by  the  sheriff  to  go  at  large  within  the  jail  liberties, 
go  beyond  them,  the  sheriff  in  whose  custody  he  is  may  pursue  and  retake  him, 
as  if  he  had  escaped  from  jaiL     [L.  1862 ;  D.  Cd.  §  979 ;  H.  C.  §  1010.] 


1 1028.    Action  May  be  Maintained  Against  Sheriff  or  Sureties. 

An  action  for  the  escape  of  a  prisoner  confined  in  a  jail,  or  admitted  to 
the  jail  liberties,  for  either  of  the  causes  mentioned  in  section  1024;  may 
be  maintained  by  the  party  entitled  thereto,  against  either  the  sheriff  or  the 
sureties  for  the  jail  liberties;  but  the  election  to  sue  the  sureties  discharges 
the  sheriff.     [L.  1862 ;  D.  Cd.  §  980 ;  H.  C.  §  1011.] 

1 1030.    Judgment  Against  Sheriff,  When  Evidence  Against  Sureties. 

If  the  action  mentioned  in  the  last  section  be  commenced  against  the 
sheriff,  and  he  give  written  notice  thereof  to  the  prisoner  or  his  sureties,  a 
judgment  in  such  action  against  the  sheriff  is  conclusive  evidence  of  his 
right  to  recover  against  the  prisoner  or  his  sureties,  as  to  any  matter  which 
was  or  might  have  been  controverted  in  the  action  against  the  sheriff;  and 
such  judgment  is  evidence  of  the  damages  sustained  by  the  sheriff,  whether 
the  same  has  been  collected  of  him  or  not ;  and  he  is  also  entitled  to  recover 
his  costs  and  reasonable  expenses  in  defending  the  action  against  him,  as 
part  of  his  damgaes.     [L.  1862 ;  D.  Cd.  §  981 ;  H.  C.  §  1012.] 

1 1081.    Sheriff  who  Connives  at  Escape  Guilty  of  Misdemeanor. 

A  sheriff,  jailor,  or  other  officer,  who  demands  or  receives  a  reward  or 
gratuity  to  aid  or  assist,  or  who  connives  at,  the  escape  of  a  prisoner  in  his 
custody,  for  any  of  the  causes  mentioned  in  section  1024,  is  guilty  of  a  mis- 
demeanor.    [L.  1862;  D.  Cd.  §  982;  H.  C.  §  1013.] 


CHAPTER   V. 

OP   THE   ASSIGNMENT   OF   THE   JAIL,    PRISONERS,   AND   PROCESS  TO 

A  NEW  SHERIFF. 

I  loss.    Notice  of  Qualification  to  Fonner  Sheriff,  and  Effect  Thereof. 

When  a  new  sheriff  is  elected  or  appointed,  and  has  qualified,  the  county 
clerk  shall  give  him  a  certificate  of  that  fact,  under  his  seal  of  ofiice.    When- 
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ever  thereafter  the  new  sheriff  is  authorized  by  statute  to  enter  upon  the 
duties  of  the  oflSce,  he  shall  serve  such  certificate  upon  the  former  sheriff, 
from  which  time  his  powers  cease,  except  when  otherwise  specially  provided. 
[K  1862 ;  D.  Cd.  §  983 ;  H.  C.  §  1014.] 

The  powers  of  a  sheriff  cease  when  served  with  a  certificate  under  this  section,  and 
the  pendency  of  a  contest  does  not  affect  this  result:   Warner  v.  Myers,  3  Or.  218. 


§  ion.    Delivery  of  Jail,  Process,  and  Prisoners  to  New  Sheriff. 

Within  one  day  after  the  service  of  the  certificate  upon  the  former 
sheriff,  he  shall  deliver  to  his  successor — 

1.  The  jail  of  the  county,  with  its  appurtenances  and  the  property  of 
the  county  therein; 

2.  The  prisoners  then  confined  in  the  county  jail ; 

3.  The  process  or  other  papers  in  his  custody,  authorizing  or  relating 
to  the  confinement  of  the  prisoners,  or  if  they  have  been  returned,  a  written 
memorandum  of  them  and  the  time  and  place  of  their  return; 

4.  All  process  for  the  arrest  of  a  party,  and  all  papers  relating  to  the 
summoning  of  jurors  which  have  not  been  fully  executed; 

5.  All  executions  and  final  process,  except  those  which  he  has  executed, 
or  has  begun  to  execute,  by  the  collection  of  money  or  a  levy  on  property ; 

6.  All  process  or  other  papers  for  the  enforcement  of  a  provisional 
remedy  not  fully  executed.     [L.  1862;  D.  Cd.  §  984;  H.  C.  §  1016.] 

f  10S4.    Assignment  of  the  Same,  and  Where  Filed. 

He  shall  also  at  the  time  deliver  to  the  new  sheriff  a  written  assignment 
of  the  property,  process,  papers,  and  prisoners  delivered.  The  new  sheriff 
shall  thereupon  acknowledge  in  writing,  upon  the  assignment,  the  receipt 
of  the  property,  process,  papers,  and  prisoners  therein  specified,  and  furnish 
the  former  sheriff  a  certified  copy  thereof,  and  file  the  original  in  the  county 
clerk's  office.     [L:  1862 ;  D.  Cd.  §  985 ;  H.  C.  §  1016.] 

S 10S5.    Executions  and  Return  of  Process  by  Former  Sheriff. 

The  former  sheriff  shall  return  all. process,  whether  before  or  after 
judgment  or  decree,  which  he  has  fully  executed,  and  shall  complete  the 
execution  of  all  final  process  which  he  has  begun  to  execute:  Provided, 
that  in  all  cases  where  real  property  has  been  or  may  be  sold  under  execution 
by  any  sheriff,  and  he  shall  fail  or  neglect  during  his  term  of  office,  by 
virtue  of  the  expiration  thereof,  or  otherwise,  to  make  or  execute  a  proper 
sherifPs  deed  conveying  said  property  to  the  purchaser;  or  if  through  mis- 
take in  its  execution,  or  otherwise,  any  sheriff's  deed  shall  be  inoperative, 
the  sheriff  in  office  at  any  time  after  such  purchaser  shall  be  entitled  to  a 
deed  shall  execute  such  conveyance,  and  such  conveyance  so  executed  shall 
have  the  same  force  and  effect  as  if  made  by  the  sheriff  who  made  the  sale. 
[L.  1862;  D.  Cd.  §  986;  L.  1878,  p.  99;  H.  C.  §  1017;  L.  1899,  p.  71,  §  1.] 

See  I  260  for  conveyance  by  sheriff. 

A  sheriff's  deed  may  be  executed  by  the  sheriff  who  is  in  office  at  the  time  the  deed 
ia  due  after  the  time  of  redemption  has  expired:  Moore  v.  Willamette  Transp.  Co.  7 
Or.  369. 

Vol.  I'— 80. 
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CHAPTEB  VI. 

OF   MISCELLANEOUS    PROVISIONS    RESPE0TIN6    SHERIFFS   AND 

THEIR  OFFICERS. 

f  1036.    Persons  Committed  Under  Process  from  Courts  of  the  United  States 
to  be  Received  and  Kept  by  SherifiF  —  Compensation  Therefor. 

The  sherijQE  shall  receive  and  keep  in  the  county  jail  every  prisoner 
who  is  committed  thereto  under  civil  or  criminal  process  issued  by  a  couit 
of  the  United  States^  until  he  be  discharged  according  to  the  laws  thereof, 
as  if  he  had  been  committed  under  process  issued  by  the  authority  of  this 
state.  He  may  also  receive  for  his  own  use  the  sum  payable  by  the  United 
States  for  the  use  of  the  jail.     [L.  1862;  D.  Cd.  §  987;  H.  C.  §  1018.] 

f  1037.    Liability  of  Sheriff  for  United  States  Prisoners. 

A  sherijQE  or  jailor  to  whose  custody  a  prisoner  is  committed^  as  provided 
in  the  last  section^  is  answerable  for  his  safe-keeping  in  the  courts  of  the 
United  States,  according  to  the  laws  thereof.  [L.  1862;  D.  Cd.  §988; 
H.  C.  §  1019.] 

{  1038.    Direction  of  Party,  Unless  in  Writing,  Does  not  Excuse  Sheriff. 

No  direction  or  authority  by  a  party  or  his  attorney  to  a  sheriff  or  his 
•oflScer,  in  respect  to  the  execution  of  process  or  the  return  thereof,  or  to  any 
act  or  omission  relating  thereto,  can  be  shown  to  discharge  or  excuse  the 
sheriff  from  a  liability  for  neglect  or  misconduct,  unless  it  be  contained  in 
a  writing  signed  by  the  party  to  be  charged  or  affected  thereby  or  his  attorney. 
[L.  1862 ;  D.  Cd.  §  989 ;  H.  C.  §  1020.] 

f  1088.    Compensation  of  Sheriff  for  Service  to  State. 

When  a  sheriff  is  legally  required  to  perform  a  service  on  behalf  of  the 
state,  which  is  not  chargeable  to  his  county  or  some  other  person,  his  account 
therefor  must  be  audited  by  the  secretary  of  state,  and  paid  out  of  the  state 
treasury.    [L.  1862;  D.  Cd.  §  990;  H.  C.  §  1021.] 

§  1040.    Sheriff  Justified  by  Process  Regular  on  its  Face. 

A  sheriff  is  jusified  in  the  execution  of  process  regular  on  its  face,  and 
appearing  to  have  been  issued  by  competent  authority,  whatever  may  be  the 
defect  in  the  proceedings  in  which  it  was  issued.  [L.  1862;  D.  Cd.  §991; 
H.  C.  §  1022.] 

See  note  to  9  1014,  ante.  strike  out  such  portion  of  the  answer,  when 

In  an  action  against  a  sheriff  for  a  con-  the  plaintiff's  title  is  denied,  and  a  general 

version,  an  answer  which  sets  up  an  at-  verdict  is  given  In  favor  of  the  defendant 

tempted  Justification  by  virtue  of  a  seizure  will    not    warrant    a    reversal,    unless  it 

under  a  writ  of  attachmentr  is   defective  affirmatively  appears  that  such  verdict  vas 

and  should  be  stricken  out,  unless  it  is  al-  founded  upon   the  attempted  plea  of  Ji0- 

leged  that  the  defendant  under  the  attach-  tiflcation:    Krewson  v.  Purdom,  11  Or.  2fii 

ment  was  the  owner  of  the  property  taken,  3  Pac.   822. 
or  had  some  interest  therein.     Failure   to 
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§  1041.    In  Executing  Process,  When  Bound  to  Show  It. 

A  sheriji  executing  process  of  any  kind  is  then^  and  at  all  times  subse- 
qnent^  so  long  as  he  retains  it^  bound  to  show  the  same^  with  all  papers 
attached,  to  any  person  legally  interested  therein.  [L.  1862 ;  D.  Cd.  §  992 ; 
H.  C.  §  1023.] 

1 1048.    Not  to  Act  as  Attorney,  nor  have  a  Partner  who  Does. 

A  sheriff,  or  any  sheriflE's  officer,  is  prohibited  during  his  continuance 
in  office  from  acting  or  having  a  partner  who  acts  as  an  attorney.  [L.  1862 ; 
D.  Cd.  §993;  H.  C.  §1024.] 

1 1043.  Papers  Directed  to  Prisoners  to  be  Delivered  by  Sheriff. 

A  sheriff  or  his  officer  upon  whom  a  paper  in  a  judicial  proceeding, 
directed  to  a  prisoner  in  his  custody,  is  served,  shall  forthwith  deliver  it  to 
the  prisoner,  with  a  note  thereon  of  the  time  of  its  service.  For  a  neglect 
to  do  80,  the  sheriff  is  liable  to  the  prisoner  for  all  damages  occasioned 
thereby,  and  by  a  willful  omission  in  this  respect,  the  sheriff  or  his  officer 
upon  whom  the  paper  is  served  is  guilty  of  a  misdemeanor.  [L.  1862; 
D.  Cd.  §  996 ;  H.  C.  §  1025.] 

1 1044.  Sheriff  May  Appoint  Jailor,  for  Whose  Acts  he  is  Responsible. 

The  sheriff  may  appoint  a  keeper  of  the  county  jail,  to  be  denominated 
the. jailor,  for  whose  acts  as  such  he  is  responsible.  The  appointment  shall 
be  in  writing,  and  the  sheriff  shall  file  a  certified  copy  thereof  in  the  office 
of  the  county  clerk.     [L.  1862 ;  D.  Cd.  §  995 ;  H.  C.  §  1026.] 

Though  this  section  authorizes  the  appointment  of  a  Jailor,  it  does'  not  provide  for 
the  payment  of  his  services  by  the  county,  and  the  county  Is  not  liable  therefore:  Cros- 
sen  V.  Wasco  County,  6  Or.  215. 


CHAPTER  VII. 

OF   CORONERS   AND   CRIERS. 

f  1045.    Coroner,  General  Powers  and  Duties  Of. 

A  coroner  has  power,  and  it  is  his  duty, — 

1.  When  he  is  informed  that  a  person  has  been  killed  or  dangerously 
wounded  by  another,  or  has  suddenly  died,  under  such  circumstances  as  to 
afford  a  reasonable  ground  to  suspect  that  his  death  has  been  occasioned  by 
criminal  means,  or  has  committed  suicide,  to  inquire,  by  the  intervention 
of  a  jury,  into  the  cause  of  the  death  or  wound,  and  to  perform  the  other 
duties  incidental  thereto,  in  the  manner  prescribed  by  statute; 

2.  To  execute  any  process  in  any  action,  suit,  or  proceeding,  when  the 
sheriff  is  a  party,  as  prescribed  in  this  chapter; 

3.  To  exercise  the  powers  and  perform  the  duties  conferred  and  imposed 
upon  him  by  other  provisions  of  this  code  or  other  statute.  [L.  1862; 
D.  Cd.  §996;  H.  C.  §1027.] 
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§  1046.    Coroner  to  Execute  Process,  When  SherifiF  a  Party. 

When  the  sheriff  is  a  party  to  any  action^  suit,  or  proceeding,  the 
process  therein,  which  it  would  otherwise  be  the  duty  of  the  sheriff  to  execute, 
shall,  except  when  otherwise  expressly  provided  by  this  code,  be  executed  by 
the  coroner  of  the  county.     [L.  1862 ;  D.  Cd.  §  997 ;  H.  C.  §  1028.] 

1 1047.  Powers  and  Duties  of  Coroners  in  Executing  Process. 

A  coroner  who  executes  process  in  any  action,  suit,  or  proceeduig  in 
the  cases  provided  in  this  chapter,  must  execute  it  in  the  same  maimer  as  the 
sheriff  should  execute  similar  process,  and  in  the  execution  thereof,  and  in 
every  matter  incidental  thereto,  he  is  invested  with  the  powers,  duties,  and 
responsibilities  of  the  sheriff.     [L.  1862 ;  D.  Cd.  §  998 ;  H.  C.  §  1029.] 

1 1048.  Criers,  Their  Appointment  and  Duties. 

Criers  are  appointed  by  the  court  in  which  they  act,  as  elsewhere  pro- 
vided in  this  code.    It  is  the  duty  of  the  crier — 

1.  To  attend  the  sittings  of  the  court  for  which  he  is  appointed; 

2.  To  call  parties  and  witnesses,  and  all  other  persons  bound  to  appear 
at  the  court ; 

3.  To  make  proclamation  of  the  opening  or  adjournment  of  the  court, 
or  of  any  other  matter  under  its  direction.  [L.  1862;  D.  Cd.  §  999;  H.  C. 
§  1030.] 
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CHAPTER   I. 

OF  attobntbys  in  general,  and  thbib  admission. 

i  1048.    Attorney,  Definition  Of. 

An  attorney  is  a  person  authorized  to  appear  for  and  represent  a  party^ 
in  the  written  proceedings  in  any  action^  suit^  or  proceedings  in  any  stage 
thereof.  An  attorney,  other  than  the  one  who  represents  the  party  in  the 
written  proceedings,  may  also  appear  for  an^  represent  a  party  in  court, 
before  a  judicial  ofiScer,  and  then  he  is  known,  in  the  particular  action,  suit, 
or  proceeding,  as  counsel  only,  and  his  authority  is  limited  to  the  matters 
that  transpire  in  the  court  or  before  such  oflBcer  at  the  time.  [L.  1862; 
D.  Cd.  §1000;  H.  C.  §1031.] 

1 1060.    When  Cause  May  be  Prosecuted  in  Person  or  by  Attorney. 

Any  action,  suit,  or  proceeding  may  be  prosecuted  or  defended  by  a  party 
in  person,  or  by  attorney,  except  that  the  state  or  a  corporation,  either  public 
or  private,  appears  by  attorney  in  all  cases;  and  where  a  party  appears  by 
attorney,  the  written  proceedings  must  be  in  the  name  of  the  attorney,  who 
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is  the  sole  representative  of  his  client  as  between  him  and  the  adverse  party, 
except  as  provided  in  the  last  .section.  [L.  1862;  D.  Cd.  §1001;  H.  C. 
§  1032.] 

f  1061.    Attorney  a  Public  Officer. 

An  attorney  is  a  public  officer,  but  any  person  may  act  in  that  capacity 
who  has  been  admitted  as  such  by  the  supreme  court  of  this  state,  or  may 
be  hereafter  admitted,  as  provided  in  this  chapter.  [L.  1862  (code  of 
procedure,  p.  246,  §  1002) ;  L.  1864;  D.  Cd.  §  1002;  L.  1868;  H.  C.  §  1033.] 

f  1063.    Application  for  Admission  and  Proof  Thereon. 

An  applicant  for  admission  as  attorney  must  apply  to  the  supreme  court, 
and  must  show, — 

1.  That  he  is  a  citizen  of  the  United  States  and  of  this  state,  and  of 
the  age  of  twenty-one  years,  which  proof  may  be  made  by  his  own  affidavit; 

2.  That  he  is  a  person  of  good  moral  character,  which  may  be  proved 
by  any  evidence  satisfactory  to  the  court ; 

3.  That  he  has  the  requisite  learning  and  ability,  which  must  be  shown 
by  the  examination  of  the  applicant,  by  the  judges,  or  under  their  direction, 
in  open  court,  at  the  term  at  which  the  application  is  made.  [L.  1862; 
D.  Cd.  §  1003 ;  H.  C.  §  1034.] 

11058.    An  Alien  wiio  has  Declared  his  Intention  May  be  Admitted  as  an 
Attorney. 

Any  alien  who  has  duly  declared  his  intention  of  becoming  a  citizen  of 
the  United  States,  and  has  become  a  resident  of  the  State  of  Oregon,  may  be  by 
the  supreme  court  of  this  state  admitted  as  an  attorney  on  the  same  terms  and 
conditions,  and  with  the  same  powers  and  privileges  as  such,  as  though  he 
were  a  citizen  of  the  United  States,  and  it  shall  be  sufficient  if  in  his  applica- 
tion for  admission  he  show  that  he  has  so  declared  his  intention  of  becoming 
a  citizen  of  the  United  States :  Provided  always,  that  if  within  six  months 
after  he  shall  be  entitled  under  the  law  to  become  a  citizen  of  the  United 
States  he  shall  fail  to  become  a  citizen,  then  and  in  that  case  said  admission 
shall  be  and  become  void  and  of  no  eilect,  and  all  rights  and  privileges 
thereunder  shall  cease  and  determine.     [L.  1891,  p.  42,  §  1.] 

1 1054.    Women  May  be  Admitted  to  Practice. 

Hereafter  women  shall  be  admitted  to  practice  law  as  attorneys,  in  the 
courts  of  this  state,  upon  the  same  terms  and  conditions  as  men.  [L.  1885 
(special  session),  p.  5,  §  1 ;  H.  C.  §  1036.] 

§  1055.    Oath  of  Office,  Order  of  Admission. 

If,  upon  the  examination,  he  be  found  qualified,  the  court  shall  admin- 
ister an  oath  to  the  applicant,  to  support  the  constitution  and  laws  of  the 
United  States  and  of  this  state,  and  to  faithfully  and  honestly  demean  himself 
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in  office.  The  court  shall  then  direct  an  order  to  be  entered  to  the  eilect  that 
the  applicant  is  a  citizen  of  the  United  States  and  of  this  state^  of  the  age 
of  twenty-one  years^  of  good  moral  character^  and  possesses  the  requisite 
learning  and  ability  to  practice  as  an  attorney  in  all  the  courts  of  this  state^ 
and  has  taken  the  oath  of  office;  and  upon  the  entry  of  the  order^  he  is  entitled 
to  practice  as  such  attorney,  and  not  otherwise.  [L.  1862 ;  D.  Cd.  §  1004 ; 
H.  C.  §  1036.] 

i  lOM.    Attomesrs  of  Other  Countriea  May  Appear  as  Counsel. 

Whenever  it  appears  that  a  person  of  any  other  state  or  country  is  an 
attorney  of  the  highest  court  of  record  in  such  state  or  country,  he  may 
appear  as  counsel  for  a  party  in  a  particular  action,  suit,  or  proceeding  then 
pending  in  court,  or  before  a  judicial  ofiScer  of  this  state,  but  not  otherwise : 
Provided  however,  that  upon  proof  that  he  is  a  person  of  good  moral  char- 
acter, which  may  be  proved  by  any  evidence  satisfactory  to  the  court, 
he  may  be  admitted  generally,  by  the  supreme  court,  as  an  attorney,  in 
all  respects  as  if  he  were  a  citizen  of  this  state,  and  shall  be  permitted  to 
practice  in  all  courts  of  this  state:  "Provided,  that  the  state  or  country  of 
which  such  applicant  is  a  resident  or  citizen  admits  to  its  bar,  and  to  practice 
in  its  courts,  attorneys  who  are  citizens  of  this  state.  [L.  1862;  D.  Cd. 
§  1005;  H.  C.  §  1037;  L.  1898,  p.  12,  §  1.] 


CHAPTER   IL 

OF  THE  DUTIES  OP  ATTORNEYS,  AND  THEIR  AUTHORITY. 

8 1067.    Attomesrs,  their  General  Duties. 

It  is  the  duty  of  an  attorney, — 

1.  To  support  the  constitution  and  laws  of  the  United  States  and  of 
this  state; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and  judicial 
officers ; 

3.  To  counsel  or  maintain  such  actions,  suits,  or  proceedings-  or  de- 
fenses only  as  may  appear  to  him  legal  and  just,  except  the  defense  of  a 
person  charged  with  a  public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes  confided  to 
him,  such  means  only  as  are  consistent  with  truth,  and  never  to  seek  to 
mislead  the  court  or  jury  by  any  artifice  or  false  statement  of  law  or  fact; 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril  to  himself, 
to  preserve  the  secrets  of  his  clients ; 

6.  To  abstain  from  all  offensive  personality,  and  to  advance  no  fact 
prejudicial  to  the  honor  or  reputation  of  a  party  or  witness,  unless  required 
by  the  justice  of  the  cause  with  which  he  is  charged ; 

7.  Not  to  encourage  either  the  commencement  or  the  continuance  of  an 
action,  suit,  or  proceeding  from  any  motives  of  passion  or  interest;  and, 
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8.  Never  to  reject,  for  any  consideration  personal  to  himself,  the  cause 
of  the  defenseless  or  the  oppressed.     [L.  1862 ;  D.  Cd.  §  1006 ;  H.  C.  §  1038.] 

For  a  valuable  statement  of  the  duties  received  all  that  their  claims  were  worth, 

of    attorneys,    and    of    the    orifirin    of    this  the   fact  that  they  were   not  Informed  of 

section,  see  the  note  of  the  California  code  the  contemplated  reorganization  would  not 

commissioners    appended    to    { 282    of    the  constitute  a  fraud  upon  them  on  the  part 

California  code  procedure,  quotlner  in  turn  of  the  said  attorney:    Powell  v.  Willamette 

from    the   New    xork   code   commissioners'  Val.  R.   Co.  16  Or.  393,  15  Pac  663. 

report.  A  contract  which  has  been  agreed  upon 

As  to  privileged  communications,  see,  between  an  attorney  and  one  who  after- 
ante,  9  724,  and  note.  wards  becomes  his  client,  but  is  not  made 

As  to  disbarment  proceedings,  see  S  1067.  obligatory   until  after   the   relation  of  at- 

Third  parties  employed  an  attorney  of  tomey  and  client  has  been  formed,  will  be 
an  insolvent  corporation,  who  was  also  a  sustained,  where  it  appears  that  the  trans- 
director  therein,  to  buy  up  claims  of  cred-  action  was  fair  and  honest,  that  the  con- 
iters  of  the  said  corporation,  the  purpose  sideration  was  ample,  and  that  the  client, 
thereof  being  to  reorganize  the  concern,  though  an  illiterate  person,  was  fully  in- 
Held,  that  the  relation  of  the  attorney  of  formed  of  the  terms  of  the  contract,  and 
the  company  required  of  him  the  utmost  the  attorney  was  not  guilty  of  any  breach 
good  faith  towards  said  creditors  in  his  of  trust  or  confidence:  Bingham  v.  Salene, 
said  dealings  with  them;  but  where  they  16  Or.  208.  14  Pac.  623,  3  Am.  St.  Rep.  162. 

1 1058.  Authority  of  an  Attorney. 

An  attorney  has  authority, — 

1.  To  bind  his  client  in  any  of  the  proceedings  in  an  action,  suit,  or 
proceeding,  by  his  agreement,  filed  with  the  clerk  or  entered  upon  the  journal 
of  the  court,  and  not  otherwise ; 

2.  To  receive  money  or  property  claimed  by  his  client  in  an  action,  siiit, 
or  proceeding,  during  the  pendency  thereof,  or  within  three  years  after  judg- 
ment or  decree,  and  upon  .the  payment  or  delivery  thereof,  and  not  otherwise, 
to  discharge  the  claim  or  acknowledge  satisfaction  of  the  judgment  or  decree. 

But  this  section  does  not  prevent  a  party  from  employing  a  new  attorney 
to  issue  execution  upon  a  judgment  or  decree,  or  to  take  the  other  proceedings 
prescribed  by  this  code  for  its  enforcement,  and  when  he  does  so,  the  authority 
of  the  former  attorney  ceases.     [L.  1862 ;  D.  Cd.  §  1007 ;  H.  C.  §  1039.] 

POWERS    OF    ATTORNEYS,     QENER-  the  conduct  and  management  of  the  case, 

ALLiT. — An  attorney  at  law  under  the  gen-  but  it  gives  the  attorney  the  exclusive  con- 

eral  power  to  represent  his  client  can  not  trol  in  this  regard.     A  party  himself  has, 

accept  anything  other  than  money  in  sat-  therefore,  no  authority  to  sign  a  stipulation 

isfaction  of  a  Judgment,  except  by  special  for    continuance:     Nightingale    v.    Oregon 

authority;  thus,  an  attorney  can  not  direct  Cent.   R.   Co.   2  Saw.  328. 

a  sheriff  holding  an  execution  to  accept  as  One  who  was  elected  president  of  a  cor- 

payment  thereon  a  certificate  of  indebted-  poration.    and    appointed    its    attorney.   In 

ness    of   a   garnishee,    for   his    power   and  1877,  and  to  whom  no  successor  has  ever 

agency  do   not   extend   that   far:     Barr  v.  been  elected  or  appointed,  will,  in  1893,  be 

Rader,  81  Or.  225,  49  Pac.  962.  presumed  to  have  authority.  In  the  name  oC 

Jurisdiction  of  an  appeal  can  not  be  ac-  the  corporation,  to  maintain  an  action  in 
quired  by  the  admission  of  service  of  no-  its  behalf:  Lucky  Queen  Mln.  Co.  v.  Abra- 
tice  of  appeal  by  the  attorney  of  a  party  ham.  26  Or.  282,  38  Pac  66. 
who  dies  prior  to  such  admission,  where  The  plaintiffs  attorney  in  an  action  can 
the  attorney  had  not  been  retained  by  the  not,  by  virtue  of  his  employment  as  such, 
personal  representatives  of  the  deceased,  bind  his  principal  for  the  expense  of  a 
who  had  been  substituted,  for  the  reason  lock  to  secure  the  door  of  a  building  con- 
that  the  death  of  a  client  pending  an  ac-  tainlng  property  attached  in  such  action: 
tion  or  proceeding  terminates  the  author-  Glenn  v.  Savage,  14  Or.  667,  13  Pac  442. 
ity  of  the  attorney,  and  a  subsequent  con-  LIABILITIES  OF  AN  ATTORNET.— An 
tinuance  of  the  suit  by  the  attorney  in  the  attorney  is  not  liable  for  negligence  in  not 
name  of  the  representatives  without  their  suing  a  person  on  a  claim,  where  the  client 
consent,  is  unwarranted:  Holt  v.  Idleman,  had  full  knowledge  of  the  facts^  and  di- 
84  Or.  114,  64  Pac.  279.  rected  him  to  sue  another  person  on  such 

The  law  not  only  recognizes  the  binding  claim:     Lord  v.   Hamilton,   34   Or.   443,  66 

force     upon     clients     of     stipulations     and  Pac  626. 
agreements   by   their  attorneys   concerning 

1 1059.  Proceedings,  when  Party  Alleges  that  an  Attorney  Appears  for  him 
Without  Authority. 

If  it  be  alleged  by  a  party  for  whom  an  attorney  appears  that  he  does 
60  without  authority,  and  the  allegation  be  verified  by  the  aflBdavit  of  the 
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party,  the  court  may,  if  it  find  the  allegation  true  at  any  stage  of  the  pro- 
ceedings, relieve  the  party  for  whom  the  attorney  has  assumed  to  appear 
from  the  consequences  of  his  acts.     [L.  1862 ;  D.  Cd.  §  1008 ;  H.  C.  §  1040.] 

One  who  was  elected  president  of  a  cor-  Handley  v.  Jackson,  31  Or.  552«  60  Pac.  915, 

poration.  and  appointed  its  managingr  agrent  65  Am.  St.  Rep.  839. 

and  attorney,  in  1877,  and  tp  whom  no  sue-       The  enforcement  of  a  Judsrment  depend- 

cessor  was  ever  elected  or  appointed,  will,  ent  upon  the  appearance  of  an  unauthor- 

in  1893,  be  presumed  to  have  authority,  in  ized   attorney   zor   a   party   who   was    not 

the  name  of  the  corporation,   to  maintain  served  with  summons,  may  be  restrained  in 

an  action  in  its  behalf:    Lucky  Queen  Mln.  equity,    irrespective  of  whether  the  attor- 

Co.  V.  Abraham,  26  Or.  282,  38  Pac.  65.  ney  is  responsible  financially,  or  acted  by 

In  a  proceed inR  to  restrain  the  enforce-  collusion   with   the   other  party:     Handley 

ment  of  a  judgment  on  the  grround  that  the  v.  Jackson,  supra. 

only  appearance  of  an  unserved  defendant       A  Jud^rment  rendered  against  a  defendant 

was   by   an    unauthorized    attorney,    it    is  under  an  unauthorized  appearance  by  at- 

competent  to  hear  evidence  aliunde  offered  torney  is  not  ratified  by  a  conditional  but 

for  the   special   purpose   of   rebutting   the  unaccepted  offer  to  pay  a  certain  sum  in 

presumption  of  authority  m  the  attorney:  full  satisfaction  of  the  Judgment:    Handley 

v.  Jackson,  supra. 

{1000.    Attorney  for  Adverse  Party,  when  May  be   Required  to  Show  his 
Authority. 

The  court  or  judge  thereof  may,  on  motion  of  either  party  and  on 
showing  reasonable  grounds  therefor,  require  the  attorney  for  the  adverse 
party,  or  for  any  one  of  several  adverse  parties,  to  produce  or  prove  the 
authority  under  which  he  appears,  and  until  he  does  so,  may  stay  all  pro- 
ceeclings  by  him  on  behalf  of  the  party  for  whom  he  assumes  to  appear. 
[L.  1862 ;  D.  Cd.  §  1009 ;  H.  C.  §  1041.] 

See  notes  to  preceding  sections. 


CHAPTER   III. 

OF  THE  CHANGE  OF  ATTORNEY,   AND   HIS   LIEN. 

f  1061.    Attorney,  how  Changed. 

The  attorney  in  an  action,  suit,  or  proceeding,  may  be  changed  at  any 
time  before  judgment  or  decree,  or  final  determination,  as  follows : — 

1.  Upon  his  own  consent,  filed  with  the  clerk  or  entered  upon  the 
journal;  or,  ^ 

2.  Upon  the  order  of  the  court  or  judge  thereof,  on  the  application  of 
the  client  or  the  attorney,  for  sufBcient  cause.  [L.  1862 ;  D.  Cd.  §  1010 ; 
H.  C.  §  1042.] 

i  1062.    Notice  of  Change. 

When  an  attorney  is  changed  as  provided  in  the  last  section,  written 
notice  of  the  change  and  of  the  substitution  of  a  new  attorney,  or  of  the 
appearance  of  the  party  in  person,  shall  be  given  to  the  adverse  party. 
Until  then  he  is  bound  to  recognize  the  former  attorney.  [L.  1862 ;  D.  Cd. 
§1011;  H.  C.  §1043.] 

A  notice  of  appeal  is  sufficient,  althougrh  sigrned  by  attorneys  who  were  not  the  at- 
torneys of  appellant  in  the  court  below,  and  no  substitution  has  been  made  in  the  man- 
ner provided  by  this  and  the  preceding  section:    Shirley  v.  Burch.  16  Or.  2,  18  Pac.  351.  | 

§  1068.    Lien  of  Attorney. 

An  attorney  has  a  lien  for  his  compensation,  whether  specially  agreed 
upon  or  implied,  as  provided  in  this  section, — 
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1.  Upon  the  papers  of  his  client  which  have  come  into  his  possession 
in  the  course  of  his  professional  employment ; 

2.  Upon  money  in  his  hands  belonging  to  his  client ; 

3.  Upon  money  in  the  hands  of  the  adverse  party^  in  an  action^  suit, 
or  proceeding  in  which  the  attorney  was  employed,  from  the  time  of  giving 
notice  of  the  lien  to  that  party ; 

4.  Upon  a  judgment  or  decree  to  the  extent  of  the  costs  included 
therein,  or  if  there  be  a  special  agreement  to  the  extent  of  the  compensation 
specially  agreed  on,  from  the  giving  notice  thereof  to  the  party  against 
whom  the  judgment  or  decree  is  given,  and  filing  the  original  with  the  clerk 
where  such  judgment  or  decree  is  entered  and  docketed. 

This  lien  is,  however,  subordinate  to  the  rights  existing  between  the 
parties  to  the  action,  suit,  or  proceeding.  [L.  1862 ;  D.  Cd.  §  1012 ;  H.  C. 
§  1044.] 

Where  money  is  specially  deposited  with  lien   is   not  served   or  filed   in   connection 

an  attorney  to  be  used  as  cash  bail  for  a  with  the  decree:    Stoddard  v.  Lord,  36  Or. 

client,  and  to  be  returned  as  soon  as  that  416,  59  Pac  710. 

purpose  shall  be  accomplished,  the  attorney  An  attorney's  lien  does  not  attach  to  a 

can   not  acquire  any  lien  thereon  for  his  Juderment  or  become  bindlnsr  on  a  judgment 

services.    He  is  simply  a  special  bailee,  and  debtor  until  the  attorney  has  given  notice 

responsible  as  such:    State  v.  Lucas,  24  Or.  of  his   lien   to  such  debtor,   and   filed  the 

172,  33  Pac.  638.  origrinal  with  the  clerk  of  the  court  where 

An   attorney's   lien    that   has   been   per-  the   Judgment   was   entered.     If   a   debtor 

fected  against  a  Judgment  in  a  law  action  pays  or  settles  the  Judgment  before  notice 

for  services   rendered   therein,   extends   to  of  the  lien  is  served,  the  Hen  will  not  at- 

and  covers  a  decree  obtained  in  a  suit  sup-  tach,  rgardless  of  whether  satisfaction  has 

plemental   to   the   action   and   intended   to  been  entered  or  not:   Day  v.  LArsen,  30  Or. 

provide    funds    for    the    payment    of    such  247,  47  Pac.  101. 
Judgment,   even  though  the  notice  of  the 


CHAPTER   IV. 

OF  THE  RBSIQNATION  OP  ATTORNEYS,  AND  EFFECT  THEREOF. 

S  1064.    Attorney's  Resignation,  how  made,  and  Effect  Of. 

An  attorney  may  at  any  time  file  in  the  oflSce  of  the  county  clerk  of  the 
county  in  which  he  resides  a  written  resignation;  and  after  the  filing  thereof 
he  is  not  entitled  to  the  rights  nor  subject  to  the  disabilities  or  prohibitions 
incident  to  the  relation,  except  that  he  is  still  subject  to  the  power  of  the 
court  in  respect  to  matters  arising  while  he  was  an  attorney.  [L.  1862 ;  D.  Cd. 
§1013;  H.  C.  §1045.] 

The  resignation  of  an  attorney  without  the  court  approves  such  action,  and  he  re- 

the   consent  of  the  court  is   ineffectual   to  mains  amenable  to  the  orders  of  the  court 

preclude  his  disbarment,  when  proceedings  by  which  he  was  admitted  for  actions  com- 

therefor  were  pending  at  the   time  of  his  mitted  prior  to  the  resigriation:     Ex  parte 

resignation:     Ex   parte    Thompson,    32    Or.  Thompson,   supra.     See  the   statements  in 

499,  52  Pac.  670,  40  L.  R.  A.   196.  Ex  parte  Garrijsus,  28  Or.  SS7;  also  Ex  parte 

A  voluntary  resignation  does  not  remove  Pilkington,  28  Or.  687. 
an  attorney's  name  from  the  rolls,  unless 

§1066.    Certified  Copy  of  Resignation  to  be  Filed  in  Supreme  Court  —  May 
be  Readmitted. 

The  clerk  of  the  county  with  whom  such  resignation  is  filed  shall  imme- 
diately forward  a  certified  copy  thereof  to  the  clerk  of  the  supreme  court,  who 
shall  file  the  same  in  his  office.  An  attorney  who  has  resigned  may,  at  any 
time  thereafter,  be  readmitted  to  practice  as  such  in  the  same  manner 
as  if  he  had  never  been  so  admitted.    [L.  1862 ;  D.  Cd.  §  1014 ;  H.  C.  §  1046.] 
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CHAPTER   V. 
of  the  removal  or  suspension  of  attorneys,  and  the 

SUMMARY   power  OP  COURT  OVER. 

{ 1066.    An  Attorney  May  be  Disbarred  for  Unprofessional  Conduct. 

Any  member  of  the  bar  of  this  state  shall  be  disbarred  by  the  supreme 
court,  upon  proper  proceedings  for  that  purpose,  whenever  it  shall  be  made 
to  appear  to  that  court  that  if  he  were  then  applying  for  admission  to  the 
bar  his  application  should  be  denied  because  of  unprofessional  conduct. 
[L.  1901,  p.  67,  §  1.] 

§  1067.    Supreme  Court  May  Remove  or  Suspend  an  Attorney,  for  what  Cause. 

An  attorney  may  be  removed  or  suspended  by  the  supreme  court  for 
either  of  the  following  causes,  arising  after  his  admission  to  practice : — 

1.  Upon  his  being  convicted  of  any  felony  or  of  a  misdemeanor  involving 
moral  turpitude,  in  either  of  which  cases  the  record  of  his  conviction  is 
conclusive  evidence; 

2.  For  a  willftd  disobedience  or  violation  of  the  order  of  a  court  requiring 
him  to  do  or  forbear  an  act  connected  with  or  in  the  course  of  his  profession ; 

3-  For  being  guilty  of  any  willful  deceit  or  misconduct  in  his  profession; 
4.  For  a  willful  violation  of  any  of  the  provisions  of  section  1067. 
[li.  1862;  D.  Cd.  §  1015;  H.  C.  §  1047.] 

Upon  a  charge  against  an  attorney  for  the   punishment   of   an   attorney,    and   al- 

misconduct,  although  involving  matter  for  though  the  record  of  the  conviction  of  the 

which  he   might   be   indicted,    the   inquiry  attorney  for  a  felony  or  misdemeanor  in- 

Is  directed  to  the  truth  of  the  accusation  volving  moral  turpitude  is  c6nclusive  evi- 

only  so  far  as  it  affects  his  character  for  dence  of  his  guilt,  yet  the  court  may,  at 

trustworthiness  or  want  of  integrity.     The  its  option,   examine  the  facts  in  order  to 

jurisdiction   acts  upon   the   officer,    or  the  determine  the  extent  and  severity  of  the 

facts  which  show  him  unfit  to  hold  such  punishment:     Ex  parte   Mason,   29   Or.   26, 

office,  and  is  exercised  for  the  protection  43  Pac.  661,  64  Am.  St.  Rep.  772. 

of  the  court:    State  ex  rel.  v.   winton,  11  Proceedings     against     an    attorney    are 

Or.  466,  6  Pac.  837,  60  Am.  Rep.  486.       •  quasi  criminal  in  their  nature,  that  is,  the 

The  court  will  not  refuse  to  exercise  its  penalty  is  fixed,  and  must,  follow  a  finding 

Jurisdiction    to    disbar    an    attorney    in    a  of  guilt:    Ex  parte  Mason,  supra, 

proper   case,    merely    because    the    offense  An   attorney   who   has   advised   and   as- 

charged  is  indictable,  and  the  accused  has  sisted   his    client   to  disobey   an   order   of 

not  been    indicted    or   prosecuted   thereon:  court    requiring    her    presence    before    the 

State  ex  rel.  v.  Winton,  supra.  judge,  after  the  order  has  been  served  on 

On  the  question  whether  the  court  can  the  client,  and  she  has  generally  appeared 

disbar  an  attorney  for  the  commission  of  in  answer  thereto,   is   guilty   of   intent   to 

an   indictable    offense,    committed    outside  cause  a  failure  of  justice,  and  should  be 

the  line  of  his  professional  duties,  without  disbarred:    Ex  parte  Miller,  37  Or.  804,  60 

his    first    having    been    indicted   and    con-  Pac.  999. 

vlcted.    there    Is   some   confiict   in   the   au-  In    disbarment    proceedings    based    upon 

tborlties;  but  the  better  rule  seems  to  be  a  criminal  conviction  of  the  attorney,  the 

that  where  the  crime  charged  affects  the  Information    must    set    out   the    offense   of 

general   moral   character   of   the   attorney,  which  the  attorney  was  convicted.    Where 

and  his  general  fitness  to  practice  his  pro-  the    conviction    is    of   a    misdemeanor,    the 

fession,  and  Is  admitted  or  clearly  proven,  offense  must  be  one  involving  moral  tur- 

the  court  may  proceed  In  a  summary  man-  pitude,  and  the  Information  must  so  aver; 

ner  to  disbar  him.     Where,   however,   the  while   In   the   case   of  a   felony,   the   mere 

charge   is   of  a   single  criminal   act.    com-  conviction    of    the    felony   is    sufficient    for 

mltted   in   his   private    capacity,    and   any  disbarment:     United    States    v.     Clark,    76 

doubt  of  the  party's  guilt  exists,   a  court  Fed.  660. 

should  not  proceed  summarily,  but  should  Although    courts    possess    the    inherent 

leave  the  case  to  be  determined  by  a  jury:  power  to  purge  the  bar,  an  order  of  dls- 

Ex  parte  Cowing.  26  Or.  672.  38  Fac.  1090.  barment  rendered  upon  information  which 

If  an  attorney  commit  a  felony,  the  na-'  is  defective  will  be  set  aside:   United  States 

ture  of  which   Is  calculated   to  injure  his  v.  Clark,  supra. 

reputation  for  the  performance  of  bis  du-  The   publication   of  a   libel    Is   a   misde- 

ties.    he    should    be    removed:     Ex    parte  meanor    Involving   moral    turplture    within 

Thompson.    32    Or.    600,    62    Pac.    670,    40  the  meaning  of  this  section:    Ex  parte  Ma- 

L.  R.  A.  196.  son.    29    Or.    18,    43    Pac.    661,    64    Am.    St. 

The  court  has  a  discretion  in  regard  to  Rep.  772. 
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The   offense   of    forging   checks,    letters,  try,  and  returned  the  i»apers  to  defendant: 

atDdavits,  and  slflrnatures  thereto,  and  using  that   the   latter   then  went   to   the  clerk's 

them   to   injure   and   defraud   a   client,    is  office  with  the  appraisers  named,  to  have 

such  as  to  imperatively  require  the  revoca-  them  qualify,   but,   one  of   them  declining 

tion   of   an   attorney's    license:     Bx   parte  to  act,   defendant  drew   his   pencil  acresB 

Kindt.   82  Or.   474,   62  Pac.  187.  his  name  in  the  entry,  and  wrote  above  it 

An  attorney  is  guilty  of  "willful  mlscon-  the    name    of   another,    the    change  being 

duct"    in    his    profession    in    affixing    his  made  in  accordance  with  a  custom  of  the 

official  Jurat  as  notary  public  to  purported  bar,  and  in  the  presence  of  the  three  ap- 

affidavits  which  were  not  in  fact  sworn  to  praisers  finally  chosen,  the  clerk,  and  at- 

before  him.   and  causing  them  to  be  filed  tomeys  for  proponents.     Held,    that  there 

for  use  in  an  action  in  which  he  was  at-  was    nothing    in    defendant's    conduct   to 

tomey   for   one   of  the  parties:     Ex   parte  warrant  disbarment:    ESx  parte  Tongue,  29 

Finn,   32   Or.   619.   62   Pac.   766,   67  Am.    St.  Or.    48.   43   Pac.    717. 

Rep.  560.  Resignation  of  an  attorney,   without  the 

In  such  a  case  it  is  immaterial  that  the  consent  of  the  court,  is  ineffectual  to  pre- 

statements  contained  in  the  affidavits  were  elude    his    disbarment,    when    proceedmgB 

true,  nor  is  his  action  excused  by  the  fact  therefor  were  pending  at  the  time  of  his 

that  the  affidavits  were  not  of  use  because  resignation:     Bx   parte   Thompson.   32  Or. 

the   case   was   decided   on   other  grounds:  499,    62   Pac.    570,    40   L.   R.    A.    196.     See. 

Bx  parte  Finn,  supra.  however,    cases   of   Bx   parte    Geurlgua,  2S 

An  attorney  can  not  palliate  willful  mis-  Or.   687,  and   ESx  parte   Pllkington,  28  Or. 

conduct   in   his   profession   on    the   ground  687.    in    which    cases    the    attorneys   were 

that  such   conduct  was  customary   in  the  allowed   to   resign. 

community   where   he    resided:     ESx    parte  The  right  to  meet  the  witnesses  face  to 

Finn,   supra.  face  and  to  cross-examine  them  is  waived 

In   a   proceeding   for  disbarment   It   ap-  by  stipulating  that  the  testimony  of  audi 

peared  that  the  defendant,  being  employed  persons   may   be   taken  by  deposition,  re- 

to  resist  the  probate  of  a  will,  drew  up  a  serving  only  questions  as  to  the  relevancy, 

petition  for  his  client's  appointment  as  ad-  materiality,    and    competency    of   the  evi- 

minlstrator.    and    prepared    a    typewritten  dence:     Ebc    parte    Kindt,    32    Or.    474,  62 

form  of  Journal  entry  for  the  clerk,  naming  Pac.   187. 

therein   three  persons  as  appraisers:   that  Proceedings   for   the    disbarment  of  at- 

defendant  then  had  the  petition  filed,  and  tomeys    for    misconduct   are    not    for  the 

sent    the    same,    with    the    entry,    to    the  purpose  of  punishment,  but  are  entertained 

county  Judge,  who  lived  at  some  distance;  for  the  protection  of  the  court,  the  proper 

that,    after    filing   the    petition,    defendant  administration  of  Justice,  the  digni^  and 

learned  that  a  petition  for  the  probate  of  purity  of  the  profession,   the  public  good, 

the  will  was   on   file,   but  did   not  inform  and   the   protection    of   clients:     Ehc  parte 

the  Judge,  who  approved  the  petition  sent  Finn,  32  Or.  619,  62  Pac   766,   67  Am.  St 

him  by  defendant,  signed  the  Journal  en-  Rep.  650. 

1 1068.    By  Whom  Proceeding  to  be  Instituted. 

The  proceeding  to  remove  an  attorney^  as  provided  in  the  last  section, 
shall  be  taken  by  the  conrt,  of  its  own  motion^  for  matters  within  its  knowl- 
edge^ or  that  of  any  of  the  judges  thereof;  otherwise^  it  may  be  taken  upon 
the  information  of  another.     [L.  1862 ;  D.  Cd.  §  1016 ;  H.  C.  §  1048.] 

i  1068.    Accusatian  Against  Attorney,  how  Made. 

If  the  proceedings  be  upon  the  motion  of  the  court  or  judges  thereof, 
for  matters  within  its  knowledge^  the  accusation  shall  be  made  by  an  order 
of  the  court  reciting  the  facts  charged.  If  upon  the  information  of  another, 
the  accusation  must  be  presented  to  the  court  in  writing,  and  verified  by 
the  oath  of  the  person  making  it,  or  of  some  other  person,  to  the  effect  that 
the  charges  therein  contained  are  true,  as  he  believes.  [L.  1862;  D.  Cd. 
§1017;H.  C.  §1049.] 

§  1070.    Order  for  Accused  to  Appear  and  Answer. 

After  the  accusation  has  been  made  or  received,  the  court  shall  forthwith 
make  an  order  requiring  the  accused  to  appear  and  answer  the  accusation  at 
a  specified  time  in  the  same  or  a  subsequent  term,  and  shall  cause  a  copj 
of  the  order  and  of  the  accusation  to  be  served  upon  the  accused,  within  a 
prescribed  time,  before  the  day  appointed  in  the  order  to  appear  and  answer; 
but  when  the  proceeding  is  upon  the  information  of  another,  the  accusation 
shall  be  dismissed  at  once,  unless  it  appear  therefrom  that  the  accused  should 
be  required  to  appear  and  answer  the  same.  [L.  1862;  D.  Cd.  §1018; 
H.  C.  §  1050.] 


Chap,  v.]     Op  Removal  or  Suspension  op  Attorneys,  etc.     477 

f  1071.    If  Accused  do  not  Appear,  Court  to  Proceed. 

The  accused  must  appear  at  the  time  appointed  in  the  order  and  answer 
the  accusation^  unless  for  sufficient  cause  the  court  assign  another  day  for 
that  purpose.  If  he  do  not  appear,  the  court  may  proceed  and  determine 
the  accusation  in  his  absence.     [L.  1862;  D.  Cd.  §  1019;  H.  C.  §  1051.] 

1 1075.  Accusation  May  be  Demurred  to  or  Controverted. 

The  accused  may  demur  to  the  accusation  for  insufficiency,  or  controvert 
it  by  answer.  The  demurrer  and  answer  shall  be  in  writing,  and  the  latter 
shall  be  verified  by  the  oath  of  the  accused  in  the  same  manner  as  a  pleading 
in  an  action  at  law.     [L.  1862;  D.  Cd.  §  1020;  H.  C.  §  1062.] 

11073.  Must  Answer  Forthwith,  when — Judgment  for  Want  of  Answer  or 
After  TriaL 

If  a  demurrer  for  insufficiency  be  not  sustained,  the  accused  shall  answer 
forthwith.  If  he  plead  guilty  or  refuse  to  answer  the  accusation,  the  court 
shall  proceed  to  judgment  of  removal  or  suspension.  If  he  controvert  the 
matters  charged,  the  court  shall  then,  or  at  such  time  as  it  may  appoint, 
proceed  to  try  the  accusation,  and  give  a  judgment  of  removal,  suspension, 
or  acquittal,  according  to  law  and  the  right  of  the  case.  [L.  1862 ;  D.  Cd. 
§  1021 ;  H.  C.  §  1053.] 

1 1074.  Accusation  Presumed  to  be  True,  in  what  Case  —  May  be  Shown  Other- 
wise; 

When  an  accusation  is  made  upon  the  knowledge  of  the  court  or  the 
judges  thereof,  the  facts  therein  stated  are  presumed  to  be  true;  but  if  the 
accused  controvert  the  accusation,  he  is  allowed,  on  the  trial,  to  overcome 
such  presumption  by  the  introduction  of  any  proper  or  pertinent  evidence 
therefor.     [L.  1862;  D.  Cd.  §  1022;  H.  C.  §  1064.] 

i  1075.    Circuit  or  County  Court  May  Suspend  Attorney. 

Any  circuit  or  county  court  may  suspend  an  attorney  from  practicing 
therein  for  any  of  the  causes  mentioned  in  section  1067,  for  a  period  not 
beyond  the  adjournment  of  the  next  term  of  the  supreme  court.  The  mode 
of  proceeding  shall  be  the  same  as  provided  in  like  proceedings  in  the 
supreme  court.  The  court  giving  the  judgment  of  suspension  shall  cause  a 
certified  copy  of  the  judgment,  pleading,  and  proceedings  to  be  transmitted 
to  the  supreme  court  at  the  next  term  thereof,  and  thereupon  such  court 
shall  proceed  against  the  party  suspended  as  if  the  proceeding  had  originated 
in  that  court.     [L.  1862 ;  D.  Cd.  §  1023 ;  H.  C.  §  1056.] 

1 1076.  Attorney  May  be  Required  to  Deliver  Money  or  Papers. 

When  an  attorney  refuses  to  deliver  over  money  or  papers  to  a  person 
from  or  for  whom  he  has  received  them  in  the  course  of  professional  employ- 
ment, whether  in  a  judicial  proceeding  or  not,  he  may  be  required  by  an 
order  of  the  court  in  which  a  judicial  proceeding  was  prosecuted  or  defended. 
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or  if  none  were  prosecuted  or  defended,  then  by  an  order  of  the  circuit  court 
or  judge  thereof  for  the  county  where  such  attorney  resides  or  may  be 
found,  to  do  so  within  a  specified  time,  or  show  cause  why  he  should  not  be 
punished  for  a  contempt.     [L.  1862;  D.  Cd.  §  1024;  H.  C.  §  1056.] 

§  1077.    How  Court  to  Proceed  if  Attorney  Claims  a  Lien. 

If,  however,  the  attorney  claim  a  lien  upon  the  money  or  papers,  under 
the  provisions  of  section  1063,  the  court  shall, — 

1.  Impose,  as  a  condition  of  making  the  order,  that  the  cUent  give 
security,  in  form  and  amount  to  be  directed,  to  satisfy  the  lien,  when  de- 
termined in  an  action  or  suit;  or, 

2.  Summarily  inquire  into  the  facts  on  which  the  claim  of  a  hen  is 
founded,  and  determine  the  same;  or, 

3.  Direct  the  trial  of  the  controversy  by  a  jury,  or  refer  it,  and  upon 
the  verdict  or  report,  determine  the  same  as  in  other  cases.  [K  1862; 
D.  Cd.  §  1025 ;  H.  C.  §  1057.] 


CHAPTEE   VI. 

OF  PERSONS   SPECIALLY  AUTHORIZED  TO  EXECUTE   PROCESS  IX 

PARTICULAR   CASES. 


§  1078.    EUiBor,  when  and  by  whom  Appointed. 

Process  in  any  action,  suit,  or  proceeding  may  be  executed  by  a  person 
specially  appointed  by  the  court  or  judge  thereof,  who  is  denominated  an 
elisor,  in  either  of  the  following  cases : — 

1.  When  the  sheriff  and  coroner  are  parties ; 

2.  When  either  of  those  oflBcers  is  a  party,  and  the  process  is  against 
one  of  them  for  a  disobedience  of  an  order  or  process  against  the  other; 

3.  When  the  oflBce  of  sheriff  and  coroner  are  vacant,  or  when  it  appears 
to  the  satisfaction  of  such  court  or  judge  that  such  process  should  be  executed 
immediately,  and  before  the  sheriff  or  coroner  could  be  reached-  [L.  1862; 
D.  Cd.  §  1026 ;  H.  C.  §  1058.] 

Where  an  objection  is  made  to  allowing  iff  has  simply  expressed  an  opinion  as  to 

the  sheriff  to  summon  talesmen  for  a  Jury  the   guilt   of   the   defendant   the   action  of 

on   the   ground   that   he   is   Interested   and  the  court  in  refusing  to  appoint  elisors  is 

prejudiced,  which  Is  denied,  the  action  of  not  an  abuse  of  discretion:    State  v.  Sav- 

the  court  is  discretionary  as  to  appointing  age,  86  Or.  201,  60  Pac.  610. 
elisors  for  such  duty;  and  where  the  sher- 

§  1079.    Powers  and  Duties  of  Elisor. 

An  elisor  may  be  required  to  give  security  in  such  manner  as  the  court 
may  direct.  When  process  is  delivered  to  him,  he  must  execute  it  in  the  same 
manner  as  the  sheriff  should  execute  similar  process,  and  in  the  execution 
thereof,  and  in  every  matter  incidental  thereto,  he  is  invested  with  the  powers, 
duties,  and  responsibilities  of  the  sheriff.  [L.  1862;  D.  Cd.  §  1027;  H.  C 
§  1059.] 
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CHAPTER   VII. 

OF   RECEIVERS. 

§  1080.    Receiver,  Definition  Of. 

A  receiver  is  a  person  appointed  by  a  court  or  judicial  oflBcer  to  take 
charge  of  property  during  the  pendency  of  a  civil  action,  suit,  or  proceeding, 
or  upon  a  judgment,  decree,  or  order  therein,  and  to  manage  and  dispose  of 
it  as  the  court  or  officer  may  direct.     [L.  1862 ;  D.  Cd.  §  1028 ;  H.  0.  §  1060.] 

$  1061.    Receiver,  in  what  Cases  Appointed. 

A  receiver  may  be  appointed  in  any  civil  action,  suit,  or  proceeding, 
other  than  an  action  for  the  recovery  of  specific  personal  property, — 

1.  Provisionally,  before  judgment  or  decree,  on  the  application  of  either 
party,  when  his  right  to  the  property,  which  is  the  subject  of  the  action,  suit, 
or  proceeding,  and  which  is  in  the  possession  of  an  adverse  party,  is  probable, 
and  the  property  or  its  rents  or  profits  are  in  danger  of  being  lost  or  materially 
injured  or  impaired; 

2.  After  judgment  or  decree,  to  carry  the  same  into  effect ; 

3.  To  dispose  of  the  property  according  to  the  judgment  or  decree,  or 
to  preserve  it  during  the  pendency  of  an  appeal,  or  when  an  execution  has 
been  returned  unsatisfied,  and  the  debtor  refuses  to  apply  his  property  in 
satisfaction  of  the  judgment  or  decree; 

4.  In  cases  provided  in  this  code,  or  by  other  statutes,  when  a  corporation 
has  been  dissolved,  or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights; 

5.  In  the  cases  provided  in  this  code  when  a  debtor  has  been  declared 
insolvent.     [L.  1862 ;  D.  Cd.  §  1029 ;  H.  C.  §  1061.] 

RECEIVERS.— In   a  suit   for   the   disso-  The  title  of  a  receiver  on  his  appoint- 

lution  of  a  partnership,  it  is  proper  to  ap-  ment  dates   back  to  the  time  of  granting 

point   a   receiver,    if   necessary    to   protect  the  order:    Pope  v.   Ames.   20   Or.   199.   25 

the  property   involved,   or   If  the   members  Pac.  393. 

of  the   Arm  can   not  agree  on  an  adjust-  In    a    decree    determining   the    rights    of 

ment:      Fleming    v.    Carson.    37    Or.    262.  certain  water  approprlators.  the  court  may 

€2  Pac.  874.  prescribe    the    manner    of    measuring    the 

On  appeal   in  a  suit  for  the  dissolution  water    allowed,    and,    If    necessary    to    the 

of  a  partnership,  the  appointment  of  a  re-  carrying  out  of  such  decree,   may  appoint 

ceiver  and  the  proceedings  thereunder  will  a   receiver:     Tolman   v.    Ceusey.    15   Or.    89, 

not  be   disturbed   on   the   ground   that  the  13  Pac.  669. 

findings  of  the  court  on  flnal  hearing  did  The    appointment   of   a   receiver   for   an 

not   snow    cause   for   the    appointment,    if  Insolvent  corporation,  on  a  direct  appllca- 

the  appointment  was  Justified  when  made:  tion   of   a   stockholder   in   a   suit    brought 

Fleming  v.   Carson,  supra.  for  the  sole  purpose  of  closing  up  the  af- 

In  a  suit  for  an  accounting  and  winding  fairs  of  the  corporation,  is  not  subject  to 

up  of  a  partnership,  it  was  proper  for  the  collateral    attach,    where    the    court    had 

court  to  direct  a  receiver  to  sell  the  part-  Jurisdiction    of   the   corporation,    since    the 

nership  property  in  order  to  finally  adjust  subject-matter  was  within  its  Jurisdiction: 

the    firm's    affairs:      Fleming    v.     Carson.  McNary  v.  Bush,  36  Or.  121,  66  Pac.  646. 

supra.  A    receiver     who     has     been     appointed 

In  a  suit  for  the  dissolution  of  partner-  pendente    lite   in   a   suit    to   wind    up   the 

ship,  and  an  accounting,  the  court  should  affairs  of  an  Insolvent  corporation  may  be 

appoint  a  receiver  to  convert  the  property  discharged  without  notice  to  the  creditors 

into  cash,  and  should  award  each  partner  generally,  and  the  suit  itself  may  be  dls- 

hls  share  of  the  net  assets  after  payment  missed  on  motion  of  the  complaining  par- 

of  firm  liabilltites.  less  what  he  may  have  ties:     Rockwell    v.    Portland    Sav.    Bank, 

already  received:     Durkhelmer  v.   Heilner,  31  Or.  431.  60  Pac.  666. 

24  Or.  270.  33  Pac.  401.  Upon     a     receiver's     appointment,     the 

The  court  may  refuse  to  appoint  a  re-  debtor's  choses  In  action  pass  to  him.  sub- 
celver  where  it  is  not  shown  that  there  is  Ject  to  the  equitable  right  of  set-off  then 
<3anger  that  the  partnership  property  will  existing  against  the  debtor:  Re  Assign- 
be  ultimately  lost:  Wellman  v.  Marker,  ment  of  Hamilton.  26  Or.  679.  38  Pac.  1088. 
3  Or.  263.  A  debtor  of  a  suspended  bank,  acquiring 
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a  check  thereon  with  knowled^  of  the  establish  any  claim  to  it:  Thompson  t. 
suspension,  can  not  set-off  the  amount  Holladay,  16  Or.  63,  14  Pac.  725. 
thereof  agralnst  his  debt,  though  he  ac-  When  a  receiver  is  in  possession  of  prop- 
quire  the  check  before  a  receiver  for  the  erty  pending  a  suit  involving  the  rigtit  lo 
bank  is  appointed:  Re  Assignment  of  its  possession  merely,  as  in  a  suit  to  re- 
Hamilton,  26  Or.  679,  38  Pac.  1088.  deem    from    a    mortgage,    the   court  is  of 

An  order  appointing  a  receiver  to  take  opinion  that  a  mere  sale  of  such  property 
charge* of  the  Arm  assets,  in  an  action  to  on  a  process  of  another  court  is  not  an 
dissolve  a  partnership,  and  providing  for  Interference  with  such  duties,  but  In  defer- 
the  collection  of  debts  due  tne  firm,  and  ence  to  the  dicta  of  Mr.  Justice  Nelson 
the  application  of  the  proceeds  to  the  pay-  in  Wishwell  v.  Sampson,  65  U.  S.  (14  How.) 
ment  of  its  liabilities,  operates  as  an  equit-  62,  the  court  declined  to  direct  a  sale: 
able  assignment  for  the  benefit  of  the  firm's  The  Holladay  Case,  29  Fed.  226. 
creditors,  cuid  the  receiver  has  a  lien  A  decree  of  the  supreme  court  allowed 
thereon  from  the  time  of  his  appointment;  the  plaintiff  in  a  case  to  redeem  propertv 
the  property  is  in  custodla  legls  for  the  therein  mentioned  from  certain  conTey- 
beneflt  of  such  persons  as  shall  show  them-  ances  to  the  defendant  therein  on  pay- 
selves  entitled  to  it:  Re  Assignment  of  ment  of  a  certain  sum  of  money  within 
Hamilton,  26  Or.  679,  88  Pac.  1088.  ninety  days  therefrom.     The  circuit  court 

A  creditor  who  seeks  to  reach  property  to   which    the   mandate   was   sent   on  the 

in  the  hands  of  a  receiver  and  have  it  ap-  application   and   consent   of   parties,  made 

plied  to   the  payment  of  his  claim  should  an  order  enlarging  the  time  for  redemption 

proceed   in   the   receivership   suit   by   peti-  to   three   years,    and   placing   the   property 

tion,   and   not   by   original   suit   in   equity:  in   the  hands  of  two  persons  as  receivers 

Qoodnough  v.  Gatch.  37  Or.  6,  €0  Pac.  883.  during  that  time.     It  was  held  that  these 

A    railroad    mortgagee    is    not   liable   for  persons  were  not  receivers,  but  only  agents 

unpaid  wages  or  other  obligations  incurred  of  the  parties,  and  their  appointment  would 

by  a  receiver  appointed  at  the  mortgagee's  not  prevent  the  United  States  court  from 

instance  in  a  foreclosure  suit,  although  the  directing  the  sale  of  a  certain  portion  of 

trust  fund  is  insufllclent  to  pay  them,  un-  said  property  on  which   the  plaintiff  in  a 

less  such  responsibility  was  imposed  by  the  federal  action   had   a   lien   by   virtue  of  a 

court  as  a  condition  of  the  appointment,  or  judgment:    The  Holladay  Case.  29  Fed.  226. 

the  continuance   of   the  receiver  in  office:  APPEIAL. — ^An  order  requiring  a  receiver 

Farmers'   Loan  Co.  v.  Oregon  Pac.  R.  Co.  to  Join  an  administrator  in  the  sale  of  cer- 

31  Or.  237.  48  Pac.  70€,  66  Am.  St  Rep.  822,  tain  property  in  which  the  estate  had  an 

38  L.  R.  A.  424.  interest,   and  which  was   in   the  hands  of 

A*  receiver,  while  acting  as  such,  can  not  such  receiver,  is  not  an  appealable  order: 
take  a  mortgage  from  a  party  in  the  pro-  Steel  v.  Holladay,  18  Or.  151.  22  Pac  S35. 
ceeding  upon  property  in  his  custody  as  An  order  providing  for  the  compensation 
such  receiver:  Thompson  v.  Holladay,  16  of  a  receiver  is  a  final  order  affecting  a 
Or.  34,  14  Pac.  726.  substantial  right,  and  is  appealable:  Mar- 
Property  in  a  receiver's  hands  is  in  the  tin  v.  Martin.  14  Or.  166,  12  Pac.  234. 
custody  of  the  law.  and  he  has  no  power  COMPENSATION. — If  no  measure  of 
to  make  any  contract  respecting  it,  un-  compensation  is  provided  for  by  statute, 
less  ratified  by  the  court  appointing  him:  the  court  may  allow  a  receiver  a  reason- 
Thompson  v.  Holladay,  16  Or.  66,  14  Pac.  able  sum:  Martin  v.  Biartln,  14  Or.  165. 
726.  12  Pac.  234.     The  fact  that  a  receiver  may 

After  a  case  has  been  remanded  to  the  perform   a   duty   from   which   others   may 

circuit    court,    and    the    parties    have    en-  derive    benefit,    or   which    he    may   not  be 

tered  into  a  stipulation  to  modify  the  de-  required  to  perform,  but  may  employ  oth- 

cree,    the    circuit     court     has     power     to  ers   to  do,    yet,    if   he   chooses   to  perform 

continue  the  receivers  in  office  until  their  such  services,  and  his  authority  to  do  it  is 

appointment    is    revoked    by    it,    especially  derived    from    his    office,    it    furnishes   no 

where  their   services  are  as   necessary  as  basis  for  an  extra  charge,  but  is  included 

at   first,    and   the   supreme   court   will    not  in  his  compensation  as  receiver:    Thompson 

review  the  matter  of  their  continuance  in  v.  Willamette  MlTg.  Co.  16  Or.  604,  16  Pac. 

office    in    collateral    proceedings:     Thomp-  647. 

son  V.  Holladay.  16  or,  34,  14  Pac.  725.  But  if  a  receiver  performs  duties  in  ad- 

The    circuit    court    has    power    to    make  dltlon  to  those  ordinarily  required,  it  may 

substitution  of  receivers  on  stipulation  of  form   the  basis   for  an   application  for  an 

the   parties   to  that   effect:     Thompson   v.  extra    allowance,    which     the     court    may 

Holladay.  15  Or.  61.  14  Pac.  726.  grant:    Thompson  v.   Willamette  Mfg.  Co. 

If  a  receiver  appointed  by  a  court  ad-  16  Or.  604.  16  Pac.  647. 
vances  money  to  defendant  pending  lltlga-  The  commission  and  expenses  of  a  re- 
tion,  while  he  can  not  become  a  mortgagee  celver  appointed  by  court  should  be  al- 
of  the  property  in  his  hands  as  such  re-  lowed  out  of  the  funds  in  controversy  in  a 
celver,  he  is  entitled  to  a  decree  for  the  case  where  all  parties  have  an  interest 
amount  of  his  debt  against  the  defendant  and  the  appointment  of  a  receiver  is  right- 
personally,  and  the  receivers  who  have  been  ful  and  proper,  as,  where  the  defendants 
subsequently  substituted,  in  their  official  have  a  residuary  Interest  In  property  cov- 
capacity:  Thompson  v.  Holladay,  16  Or.  34,  ered  by  certain  chattel  mort^iges,  and  are 
14  Pac.  726.  creditors  of  the  mortgagee,   having  a  Hen 

The  duty  of  a  receiver  is  to  execute  the  by  virtue   of  certain  attachments  on  any 

authority  of  the  court  appointing  him,  and  surplus    remaining   after   the    mortgage    is 

his  relations  are  of  a  fiduciary  character:  satisfied,    although     the     mortgagees  have 

Thompson  v.  Holladay,   16  Or.  66,   14  Pac.  priority   of   claim   as    to   property   covered 

725.  by   said    mortgage:     Hembree   v.   Dawson. 

Suit  can   not   be   brought   against   a   re-  18  Or.  474,  23  Pac.  264. 

celver  until   leave   of   court   has   been   ob-  When  the  parties  to  a  litigation,  by  their 

talned:    Thompson  v.   Holladay,  16  Or.  48,  attorneys,  asked  the  appointment  of  a  per- 

14    Pac.    726;    but    an    order    of    court    ob-  son    as    receiver    who    was    an    interested 

tained  ex  parte  and  without  notice  to  in-  party,  and  represented  to  the  court  that  his 

terested  parties  authorizing  a  suit  against  appointment  would  save  the  salary  to  the 

a    receiver,    does    not    preclude    the    court  estate  of  the  receiver  then  in  olflce.  and 

from  dismissing  ouch  suit  on  the  ground  the  court  made  such  appointment,  and  he 

that  the  plaintilT  has  mistaken  his  remedy:  served    as    such    receiver     until     removed, 

Ooodnough  V.  Qatch.  37  Or.  5,  60  Pac.  883.  without  making  any  claim  for  compensa- 

If  property  in  litigation  \b  taken  into  the  tion,    upon   application   to   the   court  after 

custody  of  the  court  through  the  interven-  such  removal  to  be  allowed  salary  during 

tion  of  a  receiver,  a  party  Interested  can  the  time  he  so  served  and  the  court  below 

not   go    into   another   form   of   co-ordinate  committed    no   error   in   refusing   to  make 

jurisdiction,  whether  state  or  federal,  and  such  allowance:    Steel  v.  Holladay,  19  Or. 

517,  25  Pac.   77. 
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I  loss.    Oath  and  Undertaking  of  Receiver. 

A  receiver,  before  entering  upon  his  duties,  shall  be  sworn  faithfully  to 
perform  his  trust,  to  the  best  of  his  ability,  and  shall  also  file  with  the  clerk 
of  the  court  an  undertaking,  of  one  or  more  sufiBcient  sureties,  in  a  specified 
sum,  to  be  fixed  by  the  court  or  judge  thereof,  to  the  eflEect  that  he  will  faith- 
fully discharge  the  duties  of  receiver,  and  will  obey  the  orders  of  the  court 
or  judge  thereof  in  respect  thereto.  The  sureties  must  justify  in  the  same 
manner  as  bail  upon  an  arrest.     [L.  1862;  D.  Cd.  §  1030;  H.  C.  §  1062.] 

i  1063.    Receivers  must  Pay  Wages  Accrued  Within  Six  Months  —  Employees 
Paid  Every  Thirty  Days. 

Whenever  the  business  or  property  of  any  person,  company,  or  corpora- 
tion in  this  state  shall  be  placed  by  any  court  in  this  state  in  the  hands  of  a 
receiver,  whether  upon  foreclosure  or  creditor's  bill,  it  shall  be  the  duty  of 
such  receiver  to  report  immediately  to  the  court  so  appointing  him,  the 
amount  due  by  said  person,  company,  or  corporation,  at  the  date  of  such 
receiver's  appointment,  to  employees  and  laborers  of  such  person,  company, 
or  corporation;  and  it  shall  be  the  duty  of  said  court  to  order  the  said 
receiver  to  pay  out  of  the  first  receipts  and  earnings  of  said  person,  company, 
or  corporation,  after  paying  current  operating  expenses  under  his  adminis- 
tration, the  wages  of  all  employees  and  laborers  which  had  accrued  within 
six  months  prior  to  the  appointment  of  such  receiver.  It  shall  also  be  the 
duty  of  such  court  to  ord<^r  such  receiver  to  pay  the  wages  of  all  employees 
and  laborers  employed  by  him,  at  least  once  every  thirty  days,  out  of  the 
first  receipts  and  earnings  of  such  person,  company,  or  corporation  while 
imder  his  management ;  but  should  such  receiver  not  take  in  sufiBcient  moneys 
from  the  receipts  and  earnings  of  such  person,  company,  or  corporation  to 
pay  such  employees  and  laborers,  at  least  once  every  thirty  days,  then  such 
leceiver  shall  issue  and  deliver  to  each  of  such  employees  and  laborers,  upon 
demand,  a  receivers  certificate,  showing  the  amoimt  due  such  employee  or 
laborer  in  money,  which  certificate  shall  draw  interest  at  the  rate  of  eight 
per  cent  per  annum  from  the  date  of  its  issuance  until  paid;  and  such  receiver 
shall  thereafter  pay  such  certificates  out  of  the  first  moneys  coming  into  his 
hands  from  the  receipts  and  earnings  of  the  properties  under  his  charge  in 
the  order  of  their  issuance.     [L.  1893,  p.  30.] 


CHAPTER   VIII. 

OF  THE   TRIAL  FEB. 

SlOM.    Trial  and  District  Attorney  Fees. 

Parties  to  a  judicial  proceeding  are  required  to  contribute  towards  the 
eipense  of  maintaining  courts  of  justice,  or  a  particular  action,  suit,  or 
proceeding  therein,  by  the  payment  of  certain  sums  of  money,  as  provided 
in  this  chapter,  which  are  denominated  trial  and  district  attorney  fees. 
[L  1862 ;  D.  Cd.  §  1031 ;  H.  C.  §  1063.] 

Vou  I.-31. 
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§  1085.    Trial  Fee,  Amount  of,  in  the  Several  Courts. 

The  trial  fee  in  the  several  courts  is  as  follows : — 

1.  In  the  supreme  court,  upon  each  appeal  heard  and  determined,  six 
dollars ; 

2.  In  the  circuit  court,  for  every  trial  by  jury,  twelve  dollars ;  for  every 
trial  by  the  court,  six  dollars ;  for  every  judgment  or  decree  without  trial, 
three  dollars; 

3.  In  the  county  court,  one  half  the  amount  required  in  the  circuit  court 
in  like  cases ; 

4.  In  justice^s  court,  for  every  trial  by  jury,  six  dollars.  [L.  1862; 
D.  Cd.  §  1032 ;  H.  C.  §  1064.] 

§  1086.    Coroner's  Fees,  Elntitled  to  Same  as  Sheriff. 

Coroners  of  the  several  counties  of  the  state  shall  also  be  entitled  to  the 
same  fees  now  allowed  for  the  performance  of  service  in  any  action,  suit,  or 
proceeding  when  the  sheriff  is  a  party,  and  the  party  paying  the  same  shall 
be  entitled  to  recover  the  amount  paid  from  the  adverse  party  of  the  disburse- 
ment, when  entitled  to  costs  in  the  case.     [L.  1895,  p.  82,  §  7.] 

See  note  to  succeedinsr  section  referrinfir  to  L.  1901,  p.   136.     Coroner  in  Multnomah 
County  has  a  salary  in  lieu  of  all  fees. 

§  1087.    Fees  to  be  Elxacted  from  Parties  in  Circuit  and  County  Courts. 

It  shall  be  the  duty  of  the  several  clerks  of  circuit  and  county  courts 
in  the  state  at  the  time  of  the  filing  of  any  suit,  action,  or  proceeding  for  the 
enforcement  of  private  rights,  including  appeals  and  writs  of  review,  pro- 
ceedings in  probate,  petitions  for  probate  of  wills,  for  letters  of  administra- 
tion and  complaints  in  law,  contest  proceedings,  divorce,  injunction  and 
mandamus  suits,  to  exact  from  the  plaintiff  or  moving  party  in  said  suit  or 
action,  or  proceedings,  the  sum  of  five  dollars:  Provided,  that  in  all  cases 
where  the  amount  prayed  for  or  demanded  exceeds  the  sum  of  five  hundred 
dollars,  and  five  dollars  in  all  cases  where  the  amount  prayed  for  or  demanded 
is  five  hundred  dollars  or  less,  except  in  probate  proceedings,  where  the  fol- 
lowing fees  shall  be  required  to  be  paid  before  the  filing  of  any  proceedings 
in  probate,  including  petitions  for  the  probate  of  wills,  for  letters  of  admin- 
istration and  in  will-contest  proceedings,  and  in  such  probate  matters  the 
following  fees  shall  be  charged  and  collected  by  the  clerk  before  the  filing  of 
any  papers  therein,  to  wit :  Where  the  amount  of  the  estate  is  five  hundred 
dollars  or  less,  two  dollars  and  fifty  cents ;  where  the  amount  of  the  estate  is 
one  thousand  dollars  or  less,  and  not  less  than  five  hundred  dollars,  five 
dollars ;  where  the  amoimt  of  the  estate  is  two  thousand  dollars  or  less,  and 
not  less  than  one  thousand  dollars,  seven  dollars  and  fifty  cents ;  where  the 
amount  of  the  estate  is  four  thousand  dollars  or  less,  and  not  less  than  two 
thousand  dollars,  ten  dollars ;  where  the  amount  of  the  estate  is  eight  thousand 
dollars  or  less,  and  not  less  than  four  thousand  dollars,  fifteen  dollars,  ^d 
where  the  amount  of  the  estate  exceeds  eight  thousand  dollars,  twenty  dollars; 
and  no  complaint,  transcript  on  appeal,  petition  for  writ  of  review,  or  anj 
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of  the  papers  in  probate  proceedings  above  mentioned  shall  be  filed  therein 
until  such  payment  is  made.  S,uch  clerk  shall  also  at  the  time  of  filing  any 
answer^  demurrer,  or  motion  in  any  such  action,  suit,  or  proceeding  upon 
the  part  of  such  defendant,  exact  from  such  defendant  the  sum  of  five  dollars 
in  all  cases  where  the  amount  in  controversy  exceeds  the  sum  of  five  hundred 
dollars,  and  two  dollars  and  fifty  cents  in  all  cases  where  the  amount  in 
controversy  is  five  hundred  dollars  or  less,  except  in  probate  proceedings, 
where  the  party  filing  such  demurrer,  answer,  motion,  or  objection  shall  in 
all  cases  be  required  to  pay  the  sum  of  three  dollars,  and  such  paper  shall  not 
be  deemed  filed  unless  such  payment  is  made;  and  such  clerks  shall  also 
exact  from  such  plaintiff  or  moving  party  at  the  time  such  suit,  action,  or 
proceeding  when  contest  comes  on  for  final  trial  or  hearing  upon  a  question 
of  fact  and  law  involved  therein,  imless  referred  to  a  referee,  or  on  demurrer 
or  motion,  an  additional  sum  of  two  dollars,  which  shall  be  paid  before  any 
such  trial  shall  be  had  therein.     [L.  1895,  p.  82,  §  8;  L.  1899,  p.  151.] 

See  8  3017,  et  seq.,  post,  (L.  1901.  p.  387,)  as  amended,  (L.  1901.  p.  136,)  by  which  the 

establishing  fees  In  counties  of  more  than  coroner  when  acting  as  sheriff  is  allowed 

fifty   thousand    inhabitants,    the    effect    of  the  same  fees  as  sheriff,  except  in  Mult- 

which  is  to  establish  a  special  table  of  fees  nomah  County  where  a  salary  is  provided 

for  Multnomah  County,  and  see  also  9  2976  in  lieu  of  all  fees. 

i  1088.    Fees  Paid  Under  Preceding  Section  are  in  Lieu  of  Trial  and  Other  Fees 
Heretofore  Collected. 

The  several  sums  required  to  be  paid  by  the  parties  litigant  to  the  clerk 
of  the  circuit  or  county  courts  in  appeals,  actions,  suits,  and  proceedings  as 
provided  for  in  the  two  preceding  sections  of  this  act,  are  to  be  in  lieu  of  all 
the  fees  such  parties  have  heretofore  been  required  to  pay  to  clerks,  sherififs 
and  all  other  officials  in  such  matters,  and  the  trial  fee  provided  for  in  the 
preceding  section  of  this  act  shall  be  in  lieu  of  the  trial  fee  such  parties  were, 
prior  to  the  adoption  of  this  act,  required  by  law  to  pay,  and  no  such  fees  or 
trial  fee  last  referred  to,  or  any  other  fee,  shall  hereinafter  be  exacted  from 
the  parties  to  any  suit,  action,  or  proceeding.     [L.  1895,  p.  82,  §  9.] 

The    requirement    that    the    plaintiff    in  his  duties  are   referred   to  therein:     State 

every  divorce   suit  shall  pay  a  stated  fee  ex  rel.   v.   Moore,   37   Or.   641,   62   Pac.   26. 

to   the   district    attorney    is    not    affected  This    decision,    however,    applies    only    to 

by  this  and  the  preceding:  section  relating  Multnomah    County:      Howard    v.    Clatsop 

to  the  fees  of  certain  named  officers,   for  County,  41  Or.  ,  68  Pac.  426. 

neither  the  district  attorney,  his  fees,  nor 

1 1088.    Clerk  to  Receipt  and  Account  for  Fees  Collected. 

The  clerk  of  the  county  or  circuit  courts  shall  receive  and  receipt  for 
said  sums,  stating  in  said  receipt  the  amount  so  received,  from  whom  received 
and  on  what  account  said  sums  were  received,  specifying  the  cause  or  pro- 
ceeding; and  if  it  be  ascertained  at  any  time  that  such  official  has  received 
any  money  for  such  fees  not  so  accounted  for,  or  done  service  without  exacting 
fees  therefor  as  above  mentioned,  or  neglected  his  duty  in  any  other  respect, 
the  payment  of  his  salary  shall  be  withheld  until  the  matter  is  fully  rectified. 
[L.  1895,  p.  83,  §  10.] 

1 1080.    Trial  Fee  Recovered  as  a  Disbursement,  When. 

The  trial  fee  is  to  be  paid  by  the  plaintiff,  appellant,  or  moving  party. 
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before  he  is  entitled  to  or  can  claim  the  trial  or  other  proceeding  upon  which 
such  fee  is  imposed^  and  if  the  party  paying  vsuch  fee  prevail  in  the  action^ 
suit^  or  proceedings  so  as  to  be  entitled  to  recover  costs  therein,  such  fee  shall 
be  allowed  and  taxed  as  a  disbursement,  and  collected  off  the  adverse  party. 
[L.  1862 ;  D.  Cd.  §  1033 ;  H.  C.  §  1065.] 


Th«  provision  that  the  moving  party 
must  pay  the  trial  fee  before  he  is  entitled 
to  a  trial  is  not  repusrnant  to  the  provision 
of  the  constitution  that  Justice  shall  be 
administered  without  purchase.  Nor  does 
it  violate  the  T\ght  of  trial  by  Jury,  within 
the  meaning  of  the  constitutional  restric- 
tion upon  that  subject:  Bailey  v.  Frush, 
6  Or.  136. 

In   a   court   of   ori^^inal   Jurisdiction   the 


moving  party,  whether  plaintiff  or  defend- 
ant, must  pay  the  trial  fee;  but  on  appeal 
the  appellant  is  in  all  cases  required  to 
advance  the  fee.  If  he  fail  to  do  so  the 
court  may  dismiss  the  appeal  and  affirm 
the  Judflrment  from  which  the  appeal  was 
taken:     Bailey   v.    Frush.   5   Or.   136. 

When  a  party  is  unable  to  advance  the 
trial  fee,  he  need  not  do  so  to  maintain  the 
action  or  suit:    Bailey  v.  Frush.  5  Or.  136. 


I  lOei.    Sute  or  County  Need  not  Pay  Trial  Fee.    . 

When  the  state  or  any  county  therein  is  a  party  to  a  judicial  proceeding, 
it  need  not  pay  the  trial  fee  in  advance^  and  if  it  be  entitled  to  recover  costs 
therein^  such  fee  shall  be  allowed  and  taxed  in  its  favor  as  a  disbursement,  and 
collected  oflf  the  adverse  party  as  in  ordinary  cases.  [L.  1862 ;  D.  Cd.  §  1034; 
H.  C.  §  1066.] 

§  1098.    In  Justice's  Court,  when  and  to  whom  Paid. 

The  trial  fee  in  a  justice^s  court  shall  be  paid  to  the  justice  upon  the 
demand  for  a  jury^  and  unless  so  paid^  the  demand  shall  be  disregarded,  and 
the  trial  proceed  as  if  no  such  demand  had  been  made,  except  when  a  party 
is  prosecuted  in  a  criminal  action  at  the  suit  of  the  state^  in  which  case  the 
party  is  entitled  to  a  jury  trial  without  the  prepayment  of  such  fee;  and 
if  judgment  be  given  against  him,  the  fee  shall  be  allowed  and  taxed  in  favor 
of  the  state  as  other  disbursements  in  ordinary  cases.  [L.  1862;  D.  Cd. 
§1035;  H.  C.  §1067.] 

§  1083.    When  Party  too  Poor  to  Pay  Trial  Fee,  May  Proceed  Without  It 

If  at  any  time  it  appear  to  the  satisfaction  of  the  court  or  judge  thereof, 
from  the  affidavit  of  the  party  or  other  evidence,  that  he  can  not  pay  the  trial 
fee,  such  court  or  judge  may  direct  that  he  be  allowed  to  proceed  without  the 
prepayment  thereof ;  but  if  such  party  prevail  so  as  to  be  entitled  to  collect 
such  fee,  as  a  disbursement,  oflf  the  adverse  party,  when  collected  it  shall  be 
retained  by  the  clerk  as  if  paid  in  advance.  [L.  1862 ;  D.  Cd.  §  1037 ;  H.  C. 
§  1069.] 

§  1094.    Trial  Fee  to  be  Paid  Clerk  —  How  Accounted  For. 

The  trial  fees  shall  be  paid  to  the  clerk  of  the  court,  who  shall  keep  a 
regular  account  of  them,  and  by  whom  paid,  in  his  fee  book,  and  pay  the 
amount  of  such  fees  received  to  the  treasurer  of  the  county,  as  often  as  once 
a  month,  taking  his  receipt  therefor  in  duplicate,  one  of  which  such  clerk 
shall  file  in  his  oflBce,  and  the  other  he  may  retain  as  his  private  property. 
At  the  annual  accounting  of  the  county  oflBcers  with  the  county  court,  the 
clerk  shall  exhibit  to  such  court  a  detailed  statement  of  the  trial  fees  received 
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by  him  in  the  course  of  the  year,  verified  by  his  own  oath.     [L.  1862 ;  D.  Cd. 
§1038;  H.  C.  §1070.] 

1 1095.    Trial  Fee  in  Supreme  Court,  how  Disposed  Of. 

The  trial  fees  in  the  supreme  court  shall  be  paid,  deposited,  and  ac- 
counted for  as  provided  in  the  last  section,  except  that  they  shall  be  paid  by 
the  clerk  to  the  treasurer  of  the  state,  and  that  the  verified  statement  of  the 
clerk  shall  be  made  to  the  secretary  of  state  on  or  before  the  first  Monday 
in  September,  for  the  year  preceding.  [L.  1862 ;  D.  Cd.  §  1039 ;  H.  C. 
§  1071.] 

i  1096.    Trial  Fee  to  be  Paid  Jury  by  Justice. 

In  justice's  court,  the  trial  fee  is  paid  to  the  justice.  He  shall  keep  an 
account  of  them,  and  by  whom  paid,  and  distribute  the  amount  among  the 
jury  in  the  particular  case,  in  payment  of  their  legal  fees.  [L.  1862 ;  D.  Cd. 
§1040;H.  C.  §1072.] 

§  1097.    Fee  of  District  Attorney. 

The  district  attorney,  in  addition  to  the  salary  and  per  diem  allowed 
him  by  law,  shall  receive  the  following  fees: — 

1.  In  a  criminal  action  when  the  punishment  is  death  or  imprisonment 
for  life,  if  the  defendant  is  convicted,  twenty-five  dollars,  or  if  acquitted, 
one  half  thereof; 

2.  In  a  criminal  action  when  the  punishment  is  imprisonment  in  the 
penitentiary  for  a  term  of  years,  if  the  defendant  is  convicted,  fifteen  dollars, 
or  if  acquitted,  one  half  thereof; 

3.  In  a  criminal  action  for  a  misdemeanor,  if  the  defendant  is  convicted, 
ten  dollars,  or  if  acquitted,  one  half  thereof; 

4.  In  a  civil  action  for  the  recovery  of  any  fine,  penalty,  or  forfeiture, 
ten  per  centum  on  the  amount  actually  collected; 

5.  For  prosecuting  or  defending  any  other  civil  action,  suit,  or  proceed- 
ing not  herein  mentioned,  to  which  the  state  or  any  county  in  his  district  is 
a  party,  twenty-five  dollars ; 

6.  For  actually  defending,  on  behalf  of  the  state,  a  suit  for  the  dissolu- 
tion of  the  marriage  contract,  or  to  declare  the  same  void,  ten  dollars ; 

7.  For  prosecuting  or  defending  any  action,  suit,  or  proceeding,  herein 
mentioned,  or  appeal  to  the  supreme  court,  twenty  dollars.  [L.  1862 ;  D.  Cd. 
§1041;  L.  1878,  p.  97;  H.  C.  §  1073.] 

The  requirement  of  this  section  that  the  except  services  rendered  for  or  on  behalf 
plaintiff  in  every  divorce  suit  shall  pay  a  of  the  state  or  for  or  on  behalf  of  Mult- 
stated  fee  to  the  district  attorney  is  not  nomah  County,  for  which  no  charge  should 
affected  by  the  acts  of  1S95  and  1899  relat-  be  made,  should  continue  and  remain  es- 
iof  to  changes  in  fees  of  certain  named  tabllshed  fees,  and  providiner  that  the  offl- 
officers,  for  neither  the  district  attorney,  cers  should  collect  from  the  person  for 
nor  his  fee,  nor  his  duties  are  referred  whom  services  should  be  rendered,  as  the 
to  therein.  Nor  was  it  repealed  by  Impli-  exception  in  the  act  of  1898  as  to  services 
cation  by  the  act  of  1898,  placing  the  dis-  on  behalf  of  the  state  was  intended  to  ap- 
trict  attorney  on  a  salary  and  providing  ply  to  instances  in  which  the  district  at- 
that  certain  fees,  percentages,  commissions,  torney  had  theretofore  been  authorized  to 
and  charges  then  established  by  law,  or  in  charge  and  collect  from  the  state,  and  not 
any  manner  allowed  for  the  performance  of  to  cases  where  his  fees  were  to  be  col- 
any  act  or  duty  required  or  the  attorney,  looted  from  private  parties  for  whom  the 
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services  were  rendered,  or  who  mlerht  have  The  Oregon  cases  applying  to  the  corn- 
been  charged  with  the  payment  thereof:  pensatlon  due  from  the  state  to  the  dls- 
State  ex  rel.  v.  Moore,  37  Or.  536,  62  Pac.  trlct  attorney  will  not  be  noted  here,  as 
26.  This  section,  and  the  decision  In  State  the  law  In  that  regard  has  been  changed 
ex  rel.  v.  Moore,  supra,  applies  only  to  by  the  acts  placing  the  district  attorney 
Multnomah  County:  Howard  v.  Clatsop  upon  a  salary. 
County,  41  Or.  ,  68  Pac.  426. 

S  1098.    Plaintiff  in  Divorce  Suit  must  Deposit  Ten  Dollars  Before  Complaint 
Filed 

The  fees  provided  for  in  the  last  section  shall  be  paid  to  the  district 
attorney  by  the  county  where  the  services  are  rendered,  excepting  the  fees  in 
the  prosecution  or  defense  of  a  civil  action,  suit,  or  proceeding  to  which  the 
state  is  a  party,  and  in  divorce  suits.  At  each  term  of  the  court,  the  court 
shall  ascertain  the  fees  to  which  the  district  attorney  is  entitled  for  the  term, 
and  direct  an  order  to  be  entered  upon  the  journal  that  the  same  be  paid. 
Upon  presentation  of  a  certified  copy  of  such  order  to  the  proper  officer  of 
the  state  or  county,  it  shall  be  his  duty  to  draw  his  warrant  upon  the  treas- 
urer of  the  state  or  county  for  amount  therein  specified,  excepting  his  fees 
in  divorce  suits.  It  is  hereby  made  the  duty  of  the  plaintiff  in  every  divorce 
suit  to  deposit  with  the  clerk  of  the  court  in  which  the  suit  is  instituted, 
before  the  complaint  is  filed,  the  sum  of  ten  dollars,  which  sum  shall  be  paid 
to  the  district  attorney  by  the  clerk  as  his  fee  in  such  suit,  when  his  fee 
therein  is  allowed  by  the  court  as  aforesaid;  and  if  the  plaintiff  prevail  in 
such  suit,  he  or  she  shall  be  allowed  such  sum  of  ten  dollars  as  a  disbursement 
against  the  defendant.  The  clerk  shall  not  receive  or  file  the  complaint  in 
any  suit  for  divorce  until  such  fee  be  deposited.  [L.  1864;  D.  Cd.  §  1042; 
L.  1878,  p.  98;  H.  C.  §1074.] 

See  note  to  9  1097. 

I  lOM.    Fees  of  District  Attorney  in  Civil  and  Criminal  Actions;  how  Taxed. 

In  a  criminal  action,  if  the  defendant  is  convicted,  the  clerk  shall  allow 
and  tax  in  favor  of  the  county  the  amount  of  the  district  attorney  fee  in  the 
action,  which  shall  be  collected  off  the  defendant.  Such  fees  shall  be  paid 
by  the  clerk  to  the  treasurer  of  the  county,  and  accounted  for  in  the  same 
manner  as  trial  fees.  In  an  action,  suit,  or  proceeding,  other  than  a  criminal 
action,  the  fee  of  the  district  attorney  is  not  taxed  as  a  disbursement,  but  the 
county  that  is  liable  to  pay  such  fee  is  entitled  to  costs  off  the  adverse  party, 
as  in  ordinary  cases.  Such  costs,  when  collected,  shall  be  paid  by  the  clerk 
to  the  treasurer  of  the  county,  and  accounted  for  in  the  same  manner  as  trial 
fees.  Fees  earned  in  the  supreme  court  are  to  be  paid  by  the  county  from 
whence  the  appeal  was  taken,  upon  the  order  of  the  court,  as  in  the  courts 
below,  and  when  collected  are  disposed  of  in  the  same  manner.  [L.  1862; 
D.  Cd.  §§  1043,  1044;  H.  C.  §§  1076,  1076.] 

See  note  to  9  1097. 
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CHAPTER  I. 

OF   GENERAL   PROVISIONS. 

1 1100.    Forms  of  Pleadings  in  Probate  Proceedings  — -  Nature  of  Proceeding  -* 
Powers  of  Court,  How  Exercised. 

There  are  no  particular  pleadings  or  forms  thereof  in  the  county  court, 
when  exercising  the  jurisdiction  of  probate  matters^  as  specified  in  section 
911,  other  than  as  provided  in  this  title.  The  mode  of  proceeding  is  in  the 
nature  of  that  in  a  suit  in  equity  as  distinguished  from  an  action  at  law. 
The  proceedings  are  in  writing,  and  are  had  upon  the  application  of  a  party 
or  the  order  of  the  court.    The  court  exercises  its  powers  by  means  of — 

1.  A  citation  to  the  i)arty; 

2.  An  affidavit  or  the  verified  petition  or  statement  of  a  party; 

3.  A  subpoena  to  a  witness; 

4.  Orders  and  decrees; 

6.  An  execution  or  warrant  to  enforce  them.  [L.  1862;  D.  Cd.  §§  1045, 
1046;  H.  C.  §§1077,  1078.] 

As  to  jurisdiction  of  county  court  as  a  ment  at  law  as  distlngruished  from  a  suit, 

court  of  probate,  see  8  911,  ante.  and    is    to    be    treated    so    in    proceedings 

Proceedings  under  9  1161,  post,  to  deter-  upon  appeal:    Johnson  v.   Schofner,  23  Or. 

mine  a  disputed  claim  and  an  order  in  re-  111;  Wilkes  v.  Cornelius,  21  Or.  341,  28  Pac. 

gard  thereto,  are  in  the  nature  of  a  Judg-  135. 
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An  adjudication  of  the  county  court  set-  of   a   suit,    a   decree   for   the   payment  of 

tllnsf  the  final  account  of  an  administrator  money  can  not  be  enforced  as  for  a  con- 

and   directing   the  distribution   of   the   es-  tempt;    the  proper  Process  is  anexecution: 

tate,  is  a  decree  and  not  a  Judenment,  and-  Rostel  v.  Morat,  19  Or.  185,  23  Pac.  900. 

on   an   appeal   the   evidence   must   accom-  The  power  of  the  court  is  wholly  statu- 

pany  the  transcript,  and  the  case  be  tried  tory,   and   is   brought   into  action  only  by 

anew:    Re  Plunketfs  Estate,  33  Or.  414,  64  the  means  provided  in  this  section:    Wright 

Pac.  152.  V.  Edwards,  10  Or.  301. 

Probate  proceedings  being  in  the  nature 

%  1101.    Probate  Proceedings  Recorded  in  What  Books. 

The  proceedings  in  probate  matters  shall  be  entered  and  recorded  in 
the  following  books : — 

1.  A  register,  in  which  shall  be  entered  a  memorandnm  of  all  oflScial 
business  transacted  by  the  court  or  judge  thereof,  appertaining  to  the 
estate  of  each  person  deceased  under  the  name  of  such  person;  that  per- 
taining to  the  guardianship  of  an  infant  under  the  name  of  such  infant; 
that  pertaining  to  an  insane  person  or  a  drunkard  under  his  name ; 

2.  A  tecord  of  wills,  in  which  shall  be  recorded  all  wills  proven  be- 
fore the  court  or  judge  thereof,  with  the  order  of  probate  thereof,  and 
of  all  wills  proved  elsewhere  upon  which  letters  of  administration  are 
issued  by  the  direction  of  such  court  or  judge; 

3.  A  record  of  the  appointment  of  administrators,  whether  general  or 
special,  or  of  a  partnership,  and  of  executors ; 

4.  A  record  of  the  appointment  of  guardians  of  infants,  insane  per- 
sons, and  drunkards; 

6.  A  record  of  accounting  and  distribution,  in  which  shall  be  entered 
a  summary  balance  sheet  of  the  accounts  of  administrators,  executors,  and 
guardians,  with  the  orders  and  decrees  relating  to  the  same;  a  memoran- 
dum of  executions  issued  thereon,  with  a  note  of  satisfaction  when  sat- 
isfied ;  also  orders  and  decrees  relating  to  the  sale  of  real  property  and  to 
the  distribution  of  the  proceeds  thereof;  and  notices  of  all  money  or  secur- 
ities paid  or  deposited  in  court  as  proceeds  of  such  sales  or  otherwise;  and 
a  statement  showing  the  names  of  creditors,  and  the  debts  established  and 
entitled  to  distribution,  the  amount  to  which  each  person  is  entitled  out 
of  such  funds,  and  the  amount  actually  paid  to  each  person,  and  when 
paid; 

6.  A  record  of  the  appointment  of  admeasurer  of  dower,  with  all  orders 
and  decrees  relating  to  the  same,  and  the  admeasurer's  report ; 

7.  An  order  book,  in  which  shall  be  entered  orders  directing  the  con- 
duct of  executors,  administrators,  or  guardians;  orders  for  publication  of 
notice  to  creditors ;  orders  in  behalf  of  creditors  directing  debts  to  be  paid, 
or  allowing  an  execution  to  be  issued;  appointments  of  special  guardians, 
appraisers,  and  referees;  orders  relating  to  the  production  of  a  wiU,  to  re- 
moval of  executors,  administrators,  or  guardians,  or  to  sureties  therefor; 
and  generally,  all  other  orders  not  required  to  be  entered  in  some  other 
book.  To  each  of  such  books  there  shall  be  attached  an  index,  securely 
bound  in  the  volume,  referring  to  the  entries  or  records  in  alphabefcical 
order,  under  the  name  of  the  person  to  whose  estate  or  business  they  rehte, 
and  naming  the  page  of  the  book  where  the  entry  or  record  is  made. 
[L.  1862;  D.  Cd.  §§  1047,  1048;  H.  C.  §§  1079,  1080.] 
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Mioa.    Costs  and  Disbursements,  How  Awarded — Decrees  for  Payment  of 
Money,  How  Enforced. 

Costs  may  be  awarded  in  favor  of  one  party  against  another,  to  be  paid 
personally  or  out  of  the  estate  or  fund,  in  any  proceedings  contested  adversely, 
but  such  costs  can  not  exceed  those  allowed  in  the  trial  of  a  civil  action 
in  the  county  court.  Witness'  fees  and  other  disbursements  similar  to  those 
allowed  on  the  trial  of  a  civil  action  may  also  be  allowed,  to  be  paid  in 
like  maimer.  Orders  or  decrees  for  the  payment  of  money  may  be  enforced 
by  execution,  or  otherwise,  in  the  same  manner  as  orders  or  decrees  for  th^ 
payment  of  money  in  the  circuit  court  [L.  1862;  D.  Cd.  §§  1049,  1050; 
H.  C.  §§  1081,  1082.] 

As  to  the  amount  of  costs  allowed  to  parties,  see  {  664,  ante. 


CHAPTEB   II. 

OF  THE  PRODUCTION  AND  PROOF  OF  WILLS,  AND  THE  APPOINT- 
MENT OF  EXECUTORS  AND  ADMINISTRATORS. 

1 1108.    Custodian  of  Will  Must  Deliver  Same  to  County  Court  Having  Juria* 
diction. 

Every  custodian  of  a  will,  within  thirty  days  after  receipt  of  infor- 
mation that  the  maker  thereof  is  dead,  must  deliver  the  same  to  the 
county  court  having  jurisdiction  of  the  estate,  or  to  the  executor  named 
therein,  and  any  such  custodian  who  shall  fail  or  neglect  to  comply  with 
the  provisions  of  this  section  shall  be  held  responsible  for  any  damages 
sustained  by  any  person  injured  thereby.     [L.  1893,  p.  31,  §  1.] 

i  1104;    Who  May  Petition  for  Probate  of  WilL 

Any  executor,  devisee,  or  legatee  named  in  any  will,  or  any  other  per- 
son interested  in  the  estate,  may,  at  any  time  after  the  death  of  the 
testator,  petition  the  court  having  jurisdiction  to  have  the  will  proved, 
whether  the  same  be  in  his  possession  or  not,  or  is  lost  or  destroyed,  or 
beyond  the  jurisdiction  of  the  estate,  or  is  a  nuncupative  will.  [L.  1893, 
p.  31,  §  2.] 

f  1105.    Order  for  Production  of  Will  —  Disobedience  of.  How  Punished. 

If  it  is  alleged  in  any  petition  that  any  will  is  in  possession  of  a  third 
person,  and  the  court  is  satisfied  that  the  allegation  is  correct,  an  order  must 
be  issued  and  served  upon  the  person  having  possession  of  said  will,  requiring 
him  to  produce  it  at  a  time  and  place  named  in  the  order.  If  said  third 
person  has  possession  of  the  will,  and  refuses  or  neglects  to  produce  it  in 
obedience  to  the  said  order,  he  may  be  punished  for  contempt,  as  in  other 
cases  of  disobedience  of  the  order  of  the  court.     [K  1893,  p.  32,  §  3.] 
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§  1106.    In  What  County  Will  May  be  Proven,  and  When, 

-  Proof  of  a  will  shall  be  taken  by  the  county  court  as  follows : — 

1.  When  the  testator,  at  or  immediately  before  his  death,  was  an  inhab- 
itant of  the  county,  in  whatever  place  he  may  have  died; 

2.  When  the  testator,  not  being  an  inhabitant  of  this  state,  shall  have 
died  in  the  county,  leaving  assets  therein; 

3.  When  the  testator,  not  being  an  inhabitant  of  this  state,  shall  have 
died  out  of  the  state,  leaving  assets  in  the  county ; 

4.  When  the  testator,  not  being  an  inhabitant  of  this  state,  shall  have 
died  out  of  the  state,  not  leaving  assets  therein,  but  where  assets  thereafter 
came  into  the  county; 

5.  When  real  property,  devised  by  the  testator,  is  situated  in  the  county, 
and  no  other  county  court  has  gained  jurisdiction  under  either  of  the  pre- 
ceding subdivisions  of  this  section.     [L.  1862 ;  T>.  Cd.  §  1061 ;  H.  C.  §  1083.] 

VThen  the  court  of  a  county  has  taken  as  a  dweller  therein:    Holmes  v.  Oregon  ft 

jurisdiction,    and    granted    letters    of    ad-  Cal.  R.  Co.  6  Fed.  62S. 

ministration  upon  a  petition  showing  that  The  decision   of  a  county  court   on  the 

the  testator  was  an  Inhabitant  of  the  county  question  of  Inhabitancy,  properly  presented 

at   or   Immediately   before   his   death,    the  for  Its  adjudication.  Is  not  open  to  exam- 

Jurlsdlctlon  of  such  court  Is  exclusive,  and  inatlon    In    subsequent    proceedings    In   a 

while    such    administrator    Is    acting    the  federal   court:     Holmes   v.   Oregon   &  CaL 

court    of    no    other    county    has    power    to  R.   Co.  9   Fed.  229. 

appoint  another  administrator  of  such  de-  In   probating  a  will   In  this   state  there 

ceased:    Holmes  v.   Oregon  A  Cal.  R.   Co.  are    no    "adverse   parties"    to   be   notified. 

6  Fed.  623;  Chow  v.  Brockway,  21  Or.  440.  since   the  proceeding  Is  entirely  ex  parte, 

28  Pac.  384.  and  It  Is  the  duty  of  the  county  court  to 

The   word   "Inhabitant'*   has  a  narrower  probate  a  will  with  convenient  speed  after 

and  more  limited  meaning  than  "domicile,"  its    presentation,    and    no    one    Is    entitled 

and  Implies  personal  presence  In  the  county  to   notice   as   a   matter   of   right:     Malone 

v.  Cornelius.  S4  Or.  196.  56  Pac.  636. 

§1107.    Who   to   be  Appointed   Executor   or   Administrator   With  the  VTiU 
Annexed. 

When  a  will  is  proven,  letters  testamentary  shall  be  issned  to  the  persons 
therein  named  as  executors,  or  to  such  of  them  as  give  notice  of  their  accept- 
ance  of  the  trust  and  are  qualified.  If  all  the  persons  therein  named  decline 
to  accept,  or  be  disqualified,  letters  of  administration  with  the  will  annexed 
shall  be  issued  to  the  person  to  whom  the  administration  would  have  been 
granted  if  there  had  been  no  will.     [L.  1862 ;  D.  Cd.  §  1052 ;  H.  C.  §  1084.] 

Where  a  will  has  been  probated  In  com-  A  will  appointing  executors,  and  direct- 

mon  form,  and  the  validity  thereof  Is  at**  Ing  the  payment  of  funeral  expenses  and 

tacked  by  direct  proceeding,    It   lies  upon  expenses   of  administration,    is   entitled  to 

the  person  seeking  to  maintain  the  valid-  probate,  thouarh  its  other  provisions  creat- 

ity  of  the  will  to  reprobate  the  same  by  ing  a  charitable  trust  are  Invalid:    In  re 

original  proof   in   the   same   manner  as   if  John's    Will.    SO    Or.    494.    47    Pac.   341.   M 

no   probate   thereof  had   been  had,    except  L.  R.  A.  242. 

as  to  such  matters  as  are  admitted  by  the  The   payment   of   claims  against  an  es- 

pleadings.     In   every   such   case   the   onus  tate   by   one   who  assumes   to  act  as  ad- 

probandi  is  upon  the  party  propounding  the  ministrator  thereof,  under  an  appointment 

will:    Hubbard  v.  Hubbard,  7  Or.  42.  void  for  want  of  Jurisdiction  in  the  court 

An  order  appointing  or  removing  an  ad-  making   the  appointment,   will  not  oonstl- 

ministrator    can    not    be    collaterally    at-  tute   a   defense    to   an   action   brought  by 

tacked:     Ramp    v.    McDaniel.    12    Or.    108.  the    rightful    administrator   for   conversion 

6  Pac.  456.  of    the   property    of   the   estate:     Chow  v. 

Administration  is  void  when  granted  by  a  Brockway,  21  Or.  440,  28  Pac.  384. 

wrong  ordinary,  but  voidable  when  granted  An   executor   is   a   person    to   whom  the 

to  the  wrong  person:    Ramp  v.   McDaniel.  decedent  has  confided  the  execution  of  bis 

12  Or.   108.  6  Pac.  456.  last  will,   and  he  derives  his  appointment 

A  will  that  appoints  an  executor  is  en-  from   it.      Letters    testamentary   issued  by 

titled   to  probate  regardless   of  whether   it  the   probate   Judge   are   but   the   authentic 

purports    to    dispose    of    anything    or    not:  evidence    of    the    power   conferred    by  the 

In  re  John's  Will,  30  Or.  494,  47  Pac.  341,  will,  and  are  founded  upon  the  probate  of 

36  L.  R.  A.  242.  that  instrument:    Holladay  v.  Holladay,  16 

Or.  147,  19  Pac.  81. 
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f  1108.    Contest  as  to  Validity  <^  Will,  Must  be  Begun  Within  what  Time. 

When  a  will  has  been  admitted  to  probate,  any  person  interested  may, 
at  any  time  within  one  year  after  such  probate,  contest  the  same  or  the 
validity  of  such  will;  and  in  case  a  will  has  been  heretofore  admitted  to 
probate,  such  contest  may  be  made  at  any  time  within  one  year  from  the 
taking  effect  of  this  act ;  and  all  proceedings  for  such  contests  or  for  probating 
wills  must  be  begun  within  the  time  herein  specified :  Provided,  that  if  a 
person  entitled  to  contest  the  probate  of  a  will  or  the  validity  thereof  be 
laboring  under  any  legal  disability,  the  time  in  which  he  may  institute  such 
contest  shall  be  extended  one  year  from  and  after  the  removal  of  such  dis- 
ability.    [L.  1893,  p.  32,  §  4.] 

i  UOe.    Record  of  Will,  Must  be  Made  Where  TesUtor  Left  Real  Prc^erty. 

That  in  all  cases  where  any  will  is  admitted  to  probate  in  the' State  of 
Oregon,  in  addition  to. having  the  same  recorded  in  the  county  where  the 
same  is  admitted  to  probate,  it  shall  be  the  duty  of  the  executor  or  admin- 
istrator, with  the  will  annexed,  to  have  such  will  (or  a  copy  thereof  duly 
certified  to  be  such  copy  by  the  oflBcer  having  the  custody  of  such  will,) 
recorded  in  every  county  in  the  state  in  which  the  testator  left  any  real 
property  in  the  record  of  deeds  of  such  counties.  [L.  1891,  p.  3,  §  1 ; 
L  1893,  p.  196,  §  1.] 

flUO.    Any  Person  May  have  Certified  Copy  <^  Probated  Will  Made,  and 
Record  the  Same  Where  Testator  Left  Real  Property. 

Any  person  desiring  to  do  so  may  have  a  certified  copy  made  of  any 
will  heretofore  probated  in  this  state,  and  have  the  same  recorded  in  any 
county  in  the  state  in  which  the  testator  left  any  real  property,  such  person 
pajdng  the  necessary  expense  of  such  copy  and  record.     [L.  1891,  p.  3,  §  2.] 

S  nil.    Original  Record  or  Certified  Copy  Competent  Testimony. 

In  all  such  cases  the  original  record  of  such  will  or  copy,  or  a  duly 
certified  copy  of  the  same,  shall  be  received  as  competent  testimony  in  all 
controversies  relating  to  real  property  situate  in  any  county  where  such 
record  is  made.     [L.  1891,  p.  4,  §  3.] 

Sins.    In  What  Court  Administration  to  be  Granted,  and  Who  is  Entitled 
Thereto. 

Administration  of  the  estate  of  an  intestate  shall  be  granted  by  the 
county  court  authorized  to  take  proof  of  a  will,  as  prescribed  in  section 
1106,  in  case  such  intestate  had  made  a  will.  Administration  shall  be 
granted  and  letters  thereof  issued,  as  follows: — 

1.  To  the  widow  or  next  of  kin,  or  both,  in  the  discretion  of  the  court ; 

2.  To  one  or  more  of  the  principal  creditors;  or, 

3.  To  any  other  person  competent  and  qualified  whom  the  court  may 
select.    [L.  1862 ;  D.  Cd.  §  1053 ;  H.  C.  §  1085.] 
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Granting:  letters  of  administration  out  of  estate,  asking  for  the  appointment  of  pe- 

the   order   prescribed   In   this   section   will  titloner  as  administrator  of  the  estate  and 

be  erroneous,  but  not  a  nullity.     The  per-  for   the   removal   of  anotlier  creditor  who 

son  claiming  the  rig^ht  to  administer  should  has   been  appointed,   is   insufficient  unless 

apply  to  be  appointed,  or  the  rlgrht  will  be  he  avers   the   facts   which   make   him  the 

waived:     Ramp   v.    McDaniel,    12    Or.    108,  principal  creditor;   a  general  allegation  to 

6  Pac.  466.  that    effect    is    not    sufficient:     Cusick   t. 

A  petition  by  one  who  alleges  himself  to  Hammer,   26   Or.   478,   36  Pac.   626. 
be  the  principal  creditor  of  the  decedent's 

§  1113.    When  Person  Entitled  Must  Apply. 

The  persons  named  in  the  subdivisions  of  the  last  section^  if  qualified 
and  competent  for  the  trusty  shall  be  entitled  to  the  administration  in  the 
order  therein  named.  If  those  named  in  subdivision  1  do  not  apply  for  the 
administration  within  thirty  days  from  the  decease  of  the  intestate,  they 
shall  be  deemed  to  have  renounced  their  right  thereto;  but  the  court  or 
judge  thereof  in  its  discretion  may,  if  they  reside  within  the  county,  direct 
that  a  citation  issue  to  them,  requiring  them  within  such  period  to  apply 
for  or  renounce  their  right  of  administration;  and  if  the  persons  named  in 
subdivision  2  do  not  make  such  application  within  forty  days  from  such 
decease,  they  shall  be  deemed  to  have  renounced  their  right  to  the  adminis- 
tration also.     [L.  1862;  D.  Cd.  §  1064;  H.  C.  §  1086.] 

1 1114.    Administration,  when  Granted  to  the  Husband. 

If  the  deceased  were  a  married  woman,  the  administration  of  her  estate 
shall  in  all  cases  be  granted  to  her  husband,  if  he  be  qualified  and  competent 
for  the  trust,  and  apply  therefor  within  thirty  days  from  her  decease,  unless 
by  force  of  a  marriage  settlement,  or  otherwise,  she  shall  have  made  some 
testamentary  disposition  of  her  property  which  shall  render  it  necessary  and 
proper  to  grant  the  administration  to  some  other  person.  [L.  1862;  D.  Cd. 
§  1055 ;  H.  C.  §  1087.] 

ft  1115.    Undertaking  of  Executor  or  Administrator. 

No  executor  or  administrator  is  authorized  to  act  as  such  until  he  shall 

file  with  the  clerk  of  the  county  court  having  jurisdiction  of  the  estate  an 

undertaking  in  a  sum  not  less  than  double  the  probable  value  of  the  estate, 

with  one  or  more  suflBcient  sureties,  to  be  approved  by  the  county  judge,  to 

'    l^,  be  void  upon  the  condition  that  such  executor  or  administrator  shall  faith- 

^""^    "  fully  perform  the  duties  of  his  trust  according  to  law :  Provided,  that  when 

^*     ^V         by  the  terms  of  his  will  a  testator  shall  expressly  declare  that  no  bonds  shall 

^-  be  required  of  his  executors,  such  executors  may  act  upon  taking  an  oath 

to  faithfully  fulfill  his  trust  without  filing  the  undertaking  in  this  section 
^^.  mentioned:    Provided  further,  that  such  executor  shall  be  criminally  and 

^  civilly  liable  as  other  executors  and  administrators  are  for  any  dereliction 

C^^  /.  -^      of  duty.     [L.  1862;  D.  Cd.  §  1056;  L.  1870,  p.  45,  §  1;  H.  C.  §  1088.] 

The  county  court  may,  .when  It  has  rea-  A  bond  voluntarily  given  for  the  faith- 
son  to  believe  that  an  estate  has  been  or  ful  performance  of  his  duty  by  an  executor, 
will  be  mismanaged,  or  fraudulently  admin-  which  contains  no  provisions  that  are  either 
istered,  require  an  executor  to  give  a  bond  unauthorized  by  law  or  against  public  pol- 
on  a  proper  application  by  a  legatee  or  icy,  is  valid  as  a  common -law  obilgauon, 
creditor,  notwithstanding  an  express  decla-  though  the  court  had  no  authority  to  re- 
ration  in  the  will  that  no  bond  or  security  quire  such  a  bond:  Bellinger  v.  ThompsoDf 
shall  be  required  of  the  executor:  Bellin-  26  Or.  336.  37  Pac.  714. 
ger  v.  Thompson,  26  Or.  333,  37  Pac.  714.  Where  an  executor  is  also  appointed  tnu- 
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tee  to  convert  the  assets   Into  cash  and  If  he  fails,  after  order,  to  file  a  new  ap- 

pay  over  the  proceeds  as  directed,  and  as-  plication:    Levy  v.  Rlley,  4  Or.  392. 

sumes    such    duties    in    the    capacity    of  An    administrator   can    not   be   sued    on 

executor,   his  sureties  in  an  action  on  his  his  bond  until  final  settlement  of  his  ac- 

bond  can  not  escape  liability  by  claiming  count,  and  his  removal  for  misconduct  does 

that  he  was  acting  as  trustee  and  not  as  not  change  the  rule:    Adams  v.  Petrain.  11 

executor,  for  both  he  and  they  are  estopped  Or.  304,  3  Pac.  163;  nor  can  the  sureties  be 

by  his  conduct  from  questioning  the  capac-  held  until  the  liability  of  the  principal  is  so 

1^    in    which     he     acted:      Bellinger     v.  determined:    Hamlin  v.   Kinney,   2  Or.   91. 

Thompson,  26  Or.  820,  87  Pac.  714.  Where   it  was   provided   by   a  will   that 

Sureties   on  an  executor's  bond,    condl-  the  executor  therein  named  should  not  be 

tioned  for  the  faithful  performance  of  his  required  to  give  bonds,  and  the  executor, 

duty  according  to  law,  are  liable  for  as-  who  was  a  partner  of  the  deceased,  ad- 

aets  misappllea  before  the  execution  of  the  ministered  upon  the  general  estate  of  the 

bond:    Bellinger  v.  Thompson,  26  Or.  820,  deceased,   and  also   caused  himself  to   be 

87  Pac  714.  appointed  administrator  of  the  partnership. 

An   administrator's   bond   expressing   no  he   should   be   required   to   give   bonds   as 

amount  and  containing  no  blank  therefor  is  executor  of  the  partnership  estate,  notwlth- 

not  a  binding  obligation:    Evarts  v.  Steger,  standing  the  provision  of  the  will:    Fallclo 

6  Or.  55.  V.  Bigne,  16  Or.  146,  18  Pac.  766. 

The  authority  of  an  administrator  ceases 

S 1110.    When  Undertaking  May  be  Given  with  Three  or  More  Sureties. 

Whenever  the  penal  sum  mentioned  in  the  undertaking  prescribed  in  the 
preceding  section  exceeds  two  thousand  dollars^  three  or  more  sureties  may 
become  severally  liable  for  portions  of  said  snm^  if  the  aggregate  sum  for 
which  snch  sureties  become  liable  shall  equal  the  penal  sum  required  in  the 
undertaking.     [L.  1862 ;  D.  Cd.  §  1057 ;  L.  1870,  p.  46,  §  2 ;  H.  C.  §  1089.] 

11117.  A  Nonresident  or  Minor  May  Qualify  as  Executor  After  Removal  of 
DisabiUty. 

If  a  person  be  named  in  a  will  as  executor,  who  is  a  nonresident  of  the 
state  or  a  minor,  upon  the  removal  of  such  disability,  he  is  entitled  to  qualify 
as  such  executor  if  he  apply  therefor  within  thirty  days  from  the  removal  of 
such  disability,  if  otherwise  competent.  If,  in  the  meantime,  an  adminis- 
trator with  the  will  annexed  has  been  appointed,  his  powers  and  duties  cease 
with  the  qualification  of  such  executor;  but  if  another  executor  has  qualified 
and  is  acting  as  such^  they  thereby  become  joint  executors.  [L.  1862; 
D.  Cd.  §1058;  H.  C.  §1090.] 

The  rule  that  if  a  person  entitled  to  ad-  may  appoint  any  of  the  persons  specified, 
minister  as  a  matter  of  ri^rht  fails  to  ap-  after  such  time,  notwithstanding  their  fall- 
ply  within  thirty  days,  the  ri^rht  is  deemed  ure  to  so  apply:   Ramp  v.  McDanlel,  12  Or. 
to  be  waived,   is   a   principle  of  evidence  108,   6  Fac.   466. 
rather  than  of  positive  law,  and  the  court 

11118.  Appointment  of  Special  Administrator. 

When  for  any  reason  there  shall  be  delay  in  issuing  letters  testamentary 
or  of  administration^  and  the  property  of  the  deceased  is  in  danger  of  being 
lost,  injured,  or  depreciated,  the  court  or  judge  thereof  may  appoint  a  special 
administrator  to  take  charge  of  the  estate,  who  shall  qualify  in  like  manner, 
and  have  the  powers  and  perform  the  duties  of  an  administrator  generally, 
except  that  he  is  not  authorized  to  pay  the  debts  of  or  otherwise  discharge 
any  obligation  against  the  deceased.  Upon  the  issuing  of  letters  testamentary 
or  of  administration,  the  powers  of  the  special  administrator  cease.  [L.  1862 ; 
D.  Cd.  §1059;H.  C.  §1091.] 

Where  a  will  is  admitted  to  probate  and  letters  issued  thereunder,  the  powers  of 
uiy  administrator  who  may  have  been  appointed  cease  immediately:  Malone  v. 
CorneUus,  34  Or.  196.  65  Pac.  636. 
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1 1119.    Petition  to  State  Facts  Necessary  to  Give  Court  Jurisdiction. 

In  an  application  to  prove  a  will  or  for  the  appointment  of  an  executor 
or  administrator,  the  petition  shall  set  forth  the  facts  necessary  to  give  the 
court  jurisdiction;  and  also  state  whether  the  deceased  left  a  will  or  not, 
and  the  names,  age,  and  residence,  so  far  as  known,  of  his  heirs.  [L.  1862; 
D.  Cd.  §  1060 ;  H.  C.  §  1092.] 

It  Is  not  necessary  to  cite  the  next  of  Is  wholly  ex  |>arte,  and  there  are  no  par- 
kin of  the  testator  In  order  to  make  proof  ties  to  be  notified:  Malone  v.  Cornelius.  34 
of  a  will,  but  if  this  is  not  done  and  the  Or.  196.  56  Pac.  636. 

wUl  is  probated  ex  parte,   it  is  necessary  In  collateral  proceedings  the  decree  ad- 

upon    the   will    being   afterwards   attacked  mitting  the  will  to  probate  is  conclusive: 

by   direct   proceedings,    to   reprobate,    and  Jones  v.  Dove,  6  Or.  189;  Hubbard  v.  Hub- 

the  burden  of  proof  in  such  case  is  upon  bard.  7  Or.  42. 

the  person  propounding  the  will:    Hubbard  The  petition  should  state  the  residence 

V.  Hubbard,  7  Or.  42;  Luper  v.  Werts,  19  of  the  decedent:    Holmes  v.  Oregon  A  CaL 

Or.   126,  23  Pac.  860;  Clark  v.  Ellis.  9  Or.  R.    Co.    9    Fed.    232;    Moore   v.    Willamette 

183.  Transp.  Co.  7  Or.  369. 

Under  out  statute  the  probate  of  a  will 


f  1190.    Proceedings,  when  Will  Pound  After  Administration  Granted. 

If,  after  administration  has  been  granted  npon  an  estate,  a  will  of  the 
deceased  be  found  and  proven,  the  letters  of  administration  shall  be  revoked, 
and  letters  testamentary  or  of  administration  with  the  will  annexed  shall  be 
issued;  and  if  after  a  will  has  been  proven,  and  letters  testamentary  or  of 
administration  with  the  will  annexed  have  been  issued  thereon,  such  will 
should  be  set  aside,  declared  void,  or  inoperative,  such  letters  shall  be  revoked, 
and  letters  of  administration  issued.    [L.  1862 ;  D.  Cd.  §  1061 ;  H.  C.  §  1093.] 

§  1121.    Heir,  etc..  May  Apply  for  Removal  of  Executor  or  Administrator. 

Any  heir,  legatee,  devisee,  creditor,  or  other  person  interested  in  the 
estate  may  apply  for  the  removal  of  an  executor  or  administrator  who  has 
become  of  unsound  mind,  or  been  convicted  of  any  felony,  or  a  misdemeanor 
involving  moral  turpitude,  or  who  has,  in  any  way,  been  unfaithful  to  or 
neglected  his  trust,  to  the  probable  loss  of  the  applicant.  Such  application 
shall  be  by  petition,  and  upon  notice  to  the  executor  or  administrator,  and 
if  the  court  find  the  charge  to  be  true,  it  shall  make  an  order  removing  such 
executor  or  administrator,  and  revoke  his  letters.  [L.  1862;  D.  Cd.  §  1062; 
H.  C.  §1094.] 

An  administrator  should  be  cited  to  ap-  sort  can  be  had  to  his  official  bond:  Adams 

gear.    In   order  to  have  an  opportunity  to  v.  Pe train,  11  Or.  304,  3  Pac.  163. 

e  heard,  on  the  question  of  his  removal.  An  executor  may  be  removed  for  wUlftil 

yet  these  requirements  are  sufficiently  com-  mismanasrement   of  his   decedent's  estate: 

piled  with  when  there  is  a  hearing:  on  the  Re  Partridsre's  Estate,  31  Or.  307,  SI  Fac 

officer's  reports,  and  If  good  cause  appears  82. 

in  this  proceeding,  the  court  may  remove  A  failure  to  file  an  inventory  within  the 

him  without  a  special  hearing:  on  that  par-  time    prescribed    is   such   a    dereliction  of 

ticular  matter:     Re  Partridge's  E2state,  31  duty  as  will  warrant  removal:    In  re  Hol- 

Or.  307,  61  Pac.  82.  laday's  Estate,  18  Or.  168,  22  Pac.  750;  Re 

The    power    to    remove    an    executor    or  Mill's  Estate.   22   Or.  210.   29  Pac.  463;  Be 

administrator  necessarily  carries  with  it  as  Barnes'  Estate,  36  Or.  282,  69  Pac  464. 

an   incident   thereof   the   authority   to   re-  Failure    to   publish    a    notice    calling  on 

quire  him  to  render  an  account,  and  to  pay  creditors   to  present  their  claims   is  8UlB> 

over  all  moneys   in  his  hands  and  to  de-  clent  cause  for  removal:    Re  Barnes'  Bi- 

llver    all    property    in    his    possession    be-  tate.  36  Or.  282,  59  Pac.  464. 

longing  to  the  estate  to  his  successor,  and  Where  the  decedent  in  his  lifetime  has 

any  failure  to  comply  therewith  is  a  vio-  made    conveyance    of    property,    which    is 

latlon  of  the  provisions  of  law  and  a  breach  void  as  against  creditors,  it  is  the  duty  of 

of  the  conditions  of  his  bond:    Rutenic  v.  the    administrator   to   petition    the   county 

Hamakar,  40  Or.  .  67  Pac.  200.  court   for   leave   to   sue   to  set   aside  such 

Removal  of  an  administrator  for  mlscon-  conveyances;  and  where  the  administrator 

duct  before  the  estate  had  been  fully  ad-  of    an     insolvent    estate    is    one    of    the 

ministered  does   not  obviate  the  necessity  grantees   in  a  series  of  deeds  claimed  by 

of  a  settlement  of  his  accounts  before  re-  creditors  to  be  void  for  lack  of  considera- 
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tion  he  should  be  removed  without  regard  An  administrator  selling  real  estate  un- 
to the  question  whether  the  conveyances  der  order  of  court,  and  ordered  by  the 
are  void,  since  his  personal  interests  are  court  to  deliver  the  deed  to  the  vendee 
in  conflict  with  his  duties  as  administrator:  upon  receipt  of  the  purchase  price,  may  be 
Marks  v.  Coats.  37  Or.  609,  62  Pac.  488.  removed  as  being  guilty  of  neglect  of  his 

Where  a  petition  for  the  removal  of  an  trust   in  delvering   such   deed   without  re- 
administrator    not    only    alleges    that    the  ceiving    the    purchase  ^ price:     Knight    v. 

estate    is    Indebted   to    the   petitioner,    but    Hamakar,  40  Or.  ,  67  Pac.  107. 

calls  attention  to  the  record  of  former  An  order  of  the  county  court  allowing 
proceedings  in  the  administration  suit,  certain  attorney's  fees  against  a.n  estate, 
showing  that  his  claim  is  for  attorney's  which  is  not  set  aside,  modified,  or  re- 
fees  for  services  rendered  the  former  ad-  versed,  is  sufficient  evidence  of  the  attor- 
mlnlstrator.  it  is  not  bad  as  being  a  mere  ney's  interest  in  the  estate  to  support  a 
conclusion,    but    is    a    sufficient   allegation  Petjtion     to     remove     the     administrator: 

of    the    petitioner's    interest    to    show    his    ^^^^  v.   Hamakar,   40  Or.   ,   67   Pac. 

right    to    petition    under    this    section,    as  107. 

the  court  will  take  Judicial  notice  of  the  ,  The   probate   court   has   large   discretion 

record  of  such  former  proceedings:    Knight-  in  passing  upon  an  application  to  remove 

V.  Hamakar,  40  Or.  .  67  Pac.  107.  an  administrator,   and   an  abuse   naust   be 

Though   an   attorney   performed   services  shown    to    Justify    reversal:      Re    Barnes 

for    an     estate,     thus    acquiring    a    claim  B«tate,   36  Or.   279.   59  Pac.   464. 

against     the     administrator     which     may.  When   an   administrator   appears    in   re- 

upon  the  approval  of  the  county  court  at  sponse  to  a  petition  for  his  removal,  and 

final    settlement,    become    a    valid    claim  contests  the  matter  on  Its  nierlts.  he  will 

against  the  estate,  he  is  not  a  creditor  of  not  thereafter  be  heard  to  object  that  the 

the  estate  until  his  claim  is  so  approved;  petition  was   insufficient;    technical   objec- 

but,  nevertheless,  he  has  an  Interest  therein  Ji°?*^^®5f  ??*^«)?o^?a*?5.^®'*1??*  ^®  Barnes 

sufficient  to  authorize  him  to  petition  for  Estate.  36  Or.  278,  59  Pac.  464. 
the  removal  of  the  administrator:    Knight 

V.  Hamakar.  40  Or.  ,  67  Pac.  107.^ 

i  118S.    If  Executor  or  Admimatrator  Became  Nonresident,  May  be  Removed. 

If  an  executor  or  an  administrator  become  a  nonresident  of  this  state^ 
he  may  be  removed  and  his  letters  revoked  in  the  manner  prescribed  in  the 
last  section,  except  that  the  notice  may  be  given  by  publication  for  such 
time  as  the  court  or  judge  thereof  may  direct.  [L.  1862 ;  D.  Cd.  §  1063 ; 
H.  C.  §  1095.] 

See  note  to  preceding  section. 

In  case  of  removal  of  an  executor  or  adminlstator  from   the  estate,   no   notice   Is   re- 
quired:   Moore  v.  Willamette  Transp.  Co.  7  Or.  368. 

1 1188.    New  Undertaking  when  Old  Insufficient. 

Whenever  the  amount  of  an  executor^s  or  administrator's  undertaking 
is  insuflBcient,  or  the  sureties  therein  or  either  of  them  have  become  non- 
residents of  this  state^  or  are  likely  to  or  have  become  insolvent,  such  executor 
or  administrator  shall  be  required  to  give  a  new  and  sufficient  undertaking. 
The  application  for  such  new  undertaking  may  be  made  by  any  heir,  legatee, 
devisee,  creditor,  or  other  person  interested  in  the  estate,  and  in  the  manner 
prescribed  in  section  1121  for  the  removal  of  executors  and  administrators. 
[L.  1862 ;  D.  Cd.  §  1064 ;  H.  C.  §  1096.] 

The  ^Tlng  of  a  second  or  subsequent  an  executor  is  conclusive  on  both  the  ex- 
bond  by  an  executor,  pursuant  to  an  order  ecutor  and  his  bondsmen,  in  the  absence  of 
of  substitution  made  solely  on  his  own  ap-  fraud,  and  can  not  be  attacked  in  a  subse- 
plication,  and  not  under  the  provisions  of  quent  suit  brought  for  that  purpose  by  one 
this  and  the  succeeding  section,  does  not  of  such  sureties:  Thompson  v.  Dekum,  32 
relieve  the  sureties  on  the  first  or  prior  Or.  616,  62  Pac.  617,  766;  Bellinger  v. 
bond;  they  are  still  liable  for  the  conduct  Thompson,  26  Or.  320,  37  Pac.  714,  40  Pac. 
of  their  principal,  the  bond  being  cumula-  229. 

tive:    Thompson  v.  Dekum,  32  Or.  612,  62  VThen  an  administrator  Is  ordered  to  file 

Pac.  617;  Bellinger  v.  Thompson,  26  Or.  346,  a  new  undertaking,  and  fails  to  comply  with 

37  Pac.  714,  40  Pac.  229.    See  Vol.  11,  S  6770,  such    order,    thenceforward    his    authority 

statute  authorizing  release  of  surety  from  shall  cease,  and  he  shall  be  deemed  removed 

bond  on  application.  and  his  letters  revoked:    Levy  v.  Riley,  4 

The  final  settlement  of  the  accounts  of  Or.  393. 

I IIM.    ££Fect  of  New  Undertaking  or  the  Failure  to  Give  It. 

Such  new  undertaking,  when  given  and  received,  shall  discharge  the 
sureties  in  the  former  undertaking  from  any  liabilities  on  account  of  their 


496        Proceedings  in  Administration  op  Estates.     [Title  xvi. 

principal^  arising  from  his  acts  or  omissions  subsequent  thereto.  When  a 
new  undertaking  is  ordered,  if  the  executor  or  administrator  fail  to  comply 
therewith  within  five  days  from  the  entry  thereof,  or  such  further  time  as 
the  order  may  prescribe,  thenceforward  the  authority  of  such  executor  or 
administrator  shall  cease,  and  he  shall  be  deemed  removed  and  his  letters 
revoked.     [L.  1862 ;  D.  Cd.  §  1066 ;  H.  C.  §  1097.] 

See  note  to  preceding  section. 

S 1126.    Death,  Resignation,  or  Removal  of  Executors  or  Administrators,  Effect 

Whenever  an  executor  or  administrator  shall  die,  resign,  or  be  removed, 
if  there  be  a  coexecutor  or  administrator  he  shall  thenceforward  exercise  the 
powers  and  perform  the  duties  of  the  trust ;  and  if  all  the  executors  or  ad- 
ministrators shall  die,  resign,  or  be  removed,  administration  of  the  estate 
remaining  unadministered  shall  be  granted  to  those  next  entitled,  if  they 
be  competent  and  qualified.     [L.  1862;  D.  Cd.  §  1066;  H,  C.  §  1098.] 

An  appeal  from  an  order  deposing  an  ad-  Kniffht  v.  Hamaker,  38  Or.  164,  54  Pac  277, 

ministrator  does  not  suspend  the  operation  669. 

of  the  order.  Such  is  the  effect  of  the  stat-  Under  this  and  the  succeeding*  section  an 
utes  which  provide  that  upon  the  removal  administrator  de  bonis  non  may  recover 
of  an  administrator  or  executor  his  power  from  the  representative  of  the  former  ad- 
shall  terminate,  and  the  further  manage-  ministrator,  or  his  surety,  assets  converted 
ment  of  the  estckte  shall  devolve  upon  a  by  the  first  administrator:  Herren's  Estate, 
cotrustee,   or  whoever  may   be  appointed:    40  Or. ,  66  Pac.  688. 

S  1186.    New  Administrator  May  Maintain  Action  Against  Farmer  one,  his  Sure- 
ties or  Representatives. 

The  surviving  or  remaining  executor  or  administrator,  or  the  new 
administrator,  as  the  case  may  be,  is  entitled  to  the  exclusive  administration 
of  the  estate,  and  for  that  purpose  may  maintain  any  necessary  and  proper 
action,  suit,  or  proceeding  on  account  thereof,  against  the  executor  or  admin- 
istrator ceasing  to  act,  or  against  his  sureties  or  representatives.  [L.  1862; 
D.  Cd.  §  1067 ;  H.  C.  §  1099.] 

An  administrator  de  bonis  non  may  main-  B.,  deceased,  came  into  the  possession  or 

tain  an  action  upon  the  former  adminis-  under  the  control  of  Mary  L.  B..  she  can 

trator's  bond  upon  his  failure  to  turn  over  not  be  called  upon  to  file  an  account:  tli&t 

and  account  for  all  property,  upon  proper  her   trust  as  administratrix  of  W.  A.  B., 

citation:    Rutenic  v.  Hamakar,  40  Or.  ,  deceased,  does  not  create  the  duty  of  filing 

67  Pac.  196.  an  account  in  the  estate  of  O.  J.  B.,  de- 

This  section  does  not  authorize  an  action  ceased:     cross   v.    Baskett,    17   Or.   84,  21 

on  the  bond  of  an  administrator  who  has  Pac.  47. 

been  removed,  until  after  final  settlement       In  an  action  by  an  administrator  with  the 

of  his  accounts  in  the  county  court:   Adams  will  annexed  against  his  predecessor  in  the 

V.  Petrain.   11  Or.  804,  3  Pac.   163.  trust   for  devastavit   in   failing   to  redeem 

W.  A.  B.  was  administrator  with  will  an-  certain  stock  in  a  private  corporation  be- 

nexed  of  O.  J.  B.  deceased;  he  filed  his  final  longln«r  to  said  estate,  and  which  had  been 

account  as  such,  but  before  he  obtained  an  sold  under  a  decree  of  the  United  States 

order  discharging  him   from  his   trust  he  court,  and  was.  by  the  terms  of  said  sale. 

died.     Mary  L.  B.  qualified  as  administra-  subject  to  redemption  within  six  months, 

trix  of  W.  A.  B.,  deceased,  and  E.  C.   C.  the  complaint  must  allege  that  there  were 

qualified  as  administrator  de  bonis  non  with  assets    in    the    executor's   hands   available 

will   annexed   of   Q.    J.    B.,    deceased,    and  and  applicable  to  the  purpose  of  redemp* 

then  filed  a  petition  to  have  Mary  L.   B.  tion.    and    that    the    proper    county  court 

file  an  account  of  the  estate  of  G.  J.  B.    It  ordered  the  redemption  to  be  made:   Steel 

was   held,    that,    where   it   is   not   charged  v.  Holladay,  20  Or.  76,  25  Pac.  69. 
that  any  of  the  property  or  estate  of  G.  J. 

S  1187.    Power  of  the  Court  Over  an  Administrator. 

Whenever  it  appears  probable  to  the  court  or  judge  that  any  of  the 
causes  for  removal  of  an  executor  or  administrator  exist  or  have  transpired, 
as  specified  in  section  1121,  it  shall  be  the  duty  of  such  court  or  judge  to  cite 
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such  executor  or  administrator  to  appear  and  show  cause  why  he  should 
not  be  removed^  and  if  he  fail  to  appear  or  to  show  sufficient  cause^  an  order 
shall  be  made  removing  him  and  revoking  his  letters;  and  it  is  the  duty 
of  the  court  or  judge  thereof  to  exercise  a  supervisory  control  over  an  executor 
or  administrator^  to  the  end  that  he  faithfully  and  diligently  perform  the 
duties  of  his  trust  according  to  law.    [L.  1862 ;  D.  Cd,  §  1068 ;  H.  C.  §  1100.] 

8e€  note  to  §  1121,  ante.  In  removing:  an  executor  or  administrator: 

Section  1121  provides  for  the  manner  of  Re  HoUaday's  Estate,   18  Or.   168,  22  Pac. 

removal  upon  the  petition  of  an  heir,  lega-  750;  Re  Barnes'  Estate,  36  Or.  282,  69  Pac. 

tee.  devisee,  creditor,  or  other  person  inter-  464. 

ested    in    the    estate,    while    this    section  The  court  in  its  supervisory  control  over 

provides  for  the  removal  by  the  court  upon  executors  has  certain  powers;  it  may,  per- 

its  own  motion:    Ranip  v.  McDanlel,  12  Or.  haps,   incidentally  pass  upon  the  question 

114.  6  Pac.  456;  Re  Partrid^re's  Estate,  81  of  title,  so  far  as  to  determine  whether  the 

Or.   307,    61   Pac.    82;    Re   Barnes'    ESstate,  administrator   has   been   unfaithful   to   his 

36  Or.  282,  59  Pac,  464.  trust  in  not  inventorying  the  property,  but 

The  supervisory  control  griven  by  this  and  it  has  no  power  to  strike  from  an  inventory 
other  sections  to  the  probate  court  over  property  listed  by  him,  where  there  is  a 
executors  and  administrators  is  sufficient  dispute  between  him  and  another  as  to  the 
authority  for  the  county  court  to  require  an  possession  thereof.  Such  controversy  in- 
additional  bond  when  it  believes  that  the  volves  a  pure  question  of  title,  and  must 
estate  is  liable  to  mismanagement:  Bel-  be  determined  in  the  regular  courts  for  de- 
linger  v.  Thompson,  26  Or.  336.  37  Pac.  714.  terminlng   such    questions:     Re    Bolander's 

Where    the   administrator    is    before   the  Estate,  38  Or.  493,  63  Pac.  689;  Gardner  v. 

court  to  have  his  report  allowed,  if  it  ap-  Qillihan.  20  Or.  598,  27  Pac.  220. 

pears  therefrom  that  there  has  been  gross  This   section,    taken   in   connection   with 

mismanagement   of    the    estate,    the    court  others,    makes    it    evident   that   an   appeal 

may  remove  such  executor  without  further  from  an   order  deposing  an  administrator 

citation  or  notice:    Re  Partridge's  Estate,  does    not    suspend    the    operation    of    the 

81  Or.  307,  51  Pac.  82.  order:     Knight  v.  Hamaker,  83  Or.  166,  64 

The  court  has  a  large  discretionary  power  Pac.  659. 

(1128.    Inventory  and  Appraisement  of  Estate,  when  Deceased  a  Member  of 
Copartnership. 

The  executor  or  administrator  of  a  deceased  person,  who  was  a  member 
of  a  copartnership,  shall  include  in  the  inventory  of  such  person's  estate,  in 
a  separate  schedule,  the  whole  of  the  property  of  such  partnership ;  and  the 
appraisers  shall  estimate  the  value  thereof,  and  also  the  value  of  such  person's 
individual  interest  in  the  partnership  property,  after  the  payment  or  satis- 
faction of  all  the  debts  and  liabilities  of  the  partnership.  [L.  1862 ;  D.  Cd. 
§1069;  H.  C.  §1101.] 

illS9.    Partnership  Property  May  be  Administered  by  Surviving  Partner—- 
Application  Therefor. 

After  the  inventory  is  taken,  the  partnership  property  shall  be  in  the 
custody  and  control  of  the  executor  or  administrator  for  the  purposes  of 
administration^  unless  the  surviving  partner  shall,  within  five  days  from  the 
filing  of  the  inventory,  or  such  further  time  as  the  court  or  judge  may  allow^ 
apply  for  the  administration  thereof,  and  give  the  undertaking  therefor 
hereinafter  prescribed.     [L.  1862;  D.  Cd.  §  1070;  H.  C.  §  1102.] 


Into.    Denominated  an  Administrator  of  the  Partnership  —  His  Powers  and 
Duties. 

If  the  surviving  partner  apply  therefor,  as  provided  in  the  last  section, 
he  is  entitled  to  the  administration  of  the  partnership  estate,  if  he  have  the 
qualifications  and  competency  required  for  a  general  administrator.  He  is 
denominated  an  administrator  of  the  partnership,  and  his  powers  and  duties 

Vol.  I.-S2. 
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extend  to  the  settlement  of  the  partnership  business  generally,  and  the  pay- 
ment or  transfer  of  the  interest  of  the  deceased  in  the  partnrship  property 
remaining  after  the  payment  or  satisfaction  of  the  debts  and  liabilities  of  the 
partnership,  to  the  executor  or  general  administrator  within  six  months 
from  the  date  of  his  appointment,  or  such  further  time,  if  necessary,  as  the 
court  or  judge  may  allow.  In  the  exercise  of  his  powers  and  the  performance 
of  his  duties,  the  administrator  of  the  partnership  is  subject  to  the  same 
limitation  and  liabilities,  and  control  and  jurisdiction  of  the  court,  as  a 
general  administrator.     [L.  1862 ;  D.  Cd.  §  1071 ;  H.  C.  §  1103.] 

The  administrator  of  a  partnership  has    tlon  real  property:  Bumslde  v.  Savler,  €  Or. 
no  power,  and  the  county  court.  In  the  ex-    164. 

erclse  of  Jurisdiction  of  a  court  of  probate.  The  partnership  estate  should  be  closed 
can  not  confer  upon  him  power,  to  parti-    up  before  the  individual  estate:    Pallcio  t. 

Bl«rne.  15  Or.  147.  13  Fac.  76S. 

i  llSl.    Undertakiiig  of  Adminiatrator  of  the  Partnership. 

The  undertaking  of  the  administrator  of  the  partnership  shall  be  in  a 
sum  not  less  than  double  the  value  of  the  partnership  property,  and  shall 
be  given  in  the  same  manner  and  be  to  the  same  effect  as  the  undertaking 
of  a  general  administrator.     [L.  1862 ;  D.  Cd.  §  1072 ;  H.  C.  §  1104.] 

§  1182.    When  Administration  of  Partnership  Property  Devolves  iqK>n  Genenl 
Administrator. 

In  case  the  surviving  partner  is  not  appointed  administrator  of  the 
partnership,  the  administration  thereof  devolves  upon  the  executor  or  general 
administrator;  but  before  entering  upon  the  duties  of  such  administration 
he  shall  give  an  additional  undertaking  in  double  the  value  of  the  partnership 
property.     [L.  1862 ;  D.  Cd.  §  1073 ;  H.  C.  §  1105.] 

Where  the  survivlner  partner  is  made  ad-  be  required  to  srive  bond  as  executor  of  the 

mlnlstrator  of  the  general  estate  of  a  de-  partnership  estate,  notwithstandinsr  the  will 

ceased,    and    qualifies    as    such,    and    also  provided  that  he  should  not  be  required  to 

causes   himself   to   be   appointed   admlnls-  give   bonds:    Palicio  v.   "Blgne,  16  Or.  146. 

trator  of  the  partnership  estate,  he  should  IS  Pac.  766. 

§  1188.    Duty  of  Surviving  Partner  Towards  Administrator. 

Every  surviving  partner,  on  the  demand  of  an  executor  or  administrator 
of  a  deceased  partner,  shall  exhibit  and  give  information  concerning  the 
property  of  the  partnership  at  the  time  of  the  death  of  the  deceased  partner, 
so  that  the  same  may  be  correctly  inventoried  and  appraised;  and  in  case  the 
administration  thereof  shall  devolve  upon  the  executor  or  administrator, 
such  survivor  shall  deliver  or  transfer  to  him  on  demand  all  the  property  of 
the  partnership,  including  all  books,  papers,  and  documents  pertaining  to  the 
same,  and  shall  afford  him  all  reasonable  information  and  facilities  for  the 
performance  of  the  duties  of  his  trust.  [L.  1862;  D.  Cd.  §  1074;  H.  C. 
§  1106.] 

§  1184.    How  Last  Section  May  be  E^orced. 

Any  surviving  partner  who  shall  refuse  or  neglect  to  comply  with  the 
requirements  of  the  last  section  may  be  cited  to  appear  before  the  court  or 
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judge,  and  unless  he  show  cause  to  the  contrary,  the  court  or  judge  shall 
require  him  to  comply  with  such  section  in  the  particular  complained  of. 
[L.  1862;  D.  Cd.  §  1076;  H.  C.  §  1107.] 

S  1185.    Who  not  qualified  to  Act  as  Executor  or  Administrator. 

The  following  persons  are  not  qualified  to  act  as  executors  or  adminis-  N<^  ^^^ 

trators:  nonresidents  of  this  state;  minors,  judicial  officers,  other  than  jus-  "'^      ^ 
tices  of  the  peace;  persons  of  unsound  mind,  or  who  have  been  convicted  of  [      '^ 

any  felony,  or  of  a  misdemeanor  involving  moral  turpitude;  or  a  married  ,^ 

woman.     [L.  1862;  D.  Cd.  §  1076;  H.  C.  §  1108.]  ,,   "^ 

The  code  has  disqualified  many  persons  form  his  trust.    When,  therefore,  a  will  is  ^     k^/ 

who.  at  common  law,   were  competent  to  proven,  it  is  the  plain  duty  of  the  court  to  a>    iS 

serve   as   executors.     All   persons   not  ex>  grant   letters   testamentary   to   the   person 

pressly  forbidden  may  serve  as  executors,  named   in   the   will,   upon  his   application, 

and   when   one  or  more  are  so  appointed  provided  he  should   not  be  disqualified  by 

by  the  testator,  the  court  must  grive  heed  the  statute:    Holladay  v.  HoUaday,  16  Or. 

to  his  choice,  and  Issue  the  necessary  let-  148,  19  Pac.  81. 
ters  to  enable  such  representative  to  per- 

i  11S6.    Letters  Testamentary,  Form  Of. 

Letters  testamentary  may  be  in  the  following  form : — 

State  of  Oregon,  ) 

County  op .j    ' 

To  all  persons  to  whom  these  presents  shall  come,  greeting: 

Know  ye,  that  the  will  of ,  deceased,  a  copy  of  which  is 

hereto  annexed,  has  been  duly  proven  in  the  county  court,  for  the  county 

aforesaid,  and  that  ,  who  is  named  executor  therein,  has 

been  duly  appointed  such  executor  by  the  court  aforesaid;  this  therefore 

authorizes  the  said to  administer  the  estate  of  the  said 

,  deceased,  according  to  law. 


[l.  8.] 


In  testimony  whereof,  I, ,  clerk  of  the  county  court,  have 

hereunto  subscribed  my  name  and  affixed  the  seal  of  said  court,  this 


day  of ,  A.  D.  19^—.        A.  B.,  Clerk  County  Court. 


[L.  1862;  D.  Cd.  §  1077;  H.  C.  §  1109.] 

1 1137.    Letters  of  Administration,  Form  Of. 

Letters  of  administration  may  be  in  the  following  form: — 

State  of  Oregon^  J  ^ 

County  of .j    ' 

To  all  persons  to  whom  these  presents  shall  come,  greeting: 

'  Know  ye,  that  it  appearing  to  the  court  aforesaid,  that 


has  died  intestate,  leaving  at  the  time  of  his  death  property  in  this  state, 

such  court  has  duly  appointed administrator  of  the  estate  of 

such ;  this  therefore  authorizes  the  said to 

administer  the  estate  of  the  said y  deceased,  according  to  law. 

In  testimony  whereof,  etc.,  the  same  as  in  letters  testamentary.    Letters 

to  an  administrator  of  the  partnership  with  the  will  annexed,  or  to  a  special 

administrator,  may  be  issued  according  to  the  foregoing  forms,  with  such 

variations  as  may  be  proper  in  the  particular  case.     [L.  1862 ;  D.  Cd.  §  1078 ; 

H.  C.  §  1110.] 
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S 11S8.    Resignation  of  Elxectttor  or  Administrator  Allowed  in  Discretion  of 
Court  —  How  Made. 

The  court  or  judge  thereof,  in  its  discretion,  may  allow  an  executor  or 
administrator  to  resign,  when  it  appears  that  such  executor  or  administrator 
has  published  a  notice  of  his  intention  to  apply  therefor  in  some  newspaper 
in  general  circulation  in  the  county,  for  the  period  of  four  weeks  prior  to 
such  application,  and  that  he  is  not  in  default  in  any  matter  connected  with 
the  duties  of  his  trust.  Such  executor  or  administrator  shall  pay  the  cost 
of  the  proceeding,  and  if  the  application  is  allowed,  he  shall  surrender  his 
letters  to  be  canceled,  and  his  powers  as  such  shall  cease  from  that  time 
forward.     [L.  1862;  D.  Cd.  §  1079;  H.  C.  §  1111.] 

It   is    not   necessary   that  a   reslffnatlon  section,   it  would  seem   that  an  adminis- 

should   be   made   In   conformity   with   this  trator  may,  with  the  consent  of  the  court. 

section,  requirin|r  notice  of  intention  to  re-  resism   his   office:     Ramp   v.   McDanlel.  12 

sli^n    to    be   published.      Apart   from    such  Or.   108,   6  Pac.   466. 


CHAPTER   III. 

OF  THE  INVENTORY  OF  THE  ESTATE, 

1 1138.    Inventory  of  Estate,  when  and  how  Made. 

An  executor  or  administrator  shall,  within  one  month  from  the  date  of 
his  appointment,  or,  if  necessary,  such  further  time  as  the  court  or  judge 
thereof  may  allow,  make  and  file  with  the  clerk  an  inventory,  verified  by  his 
own  oath,  of  all  the  real  and  personal  property  of  the  deceased  which  shall 
come  to  his  possession  or  knowledge.    [L.  1862;  D.  Cd.  §1080;  H.  C 

§  1112.] 

A  failure  to  file  the   inventory   as  here  Or.  282,  59  Pac.  464;  Re  Bolander*8  Estate, 

provided  is  a  sufficient  violation  of  duty  to  88  Or.  493,  63  Pac.  689. 

authorize  the  removal  of  the  executor  or  A  Judgment  in  favor  of  the  estate  should 

administrator:    In  re  Hollaoay's  Estate,  18  be   inventoried  by   the  executor:    Conaer's 

Or.  171,  22  Pac.  750;  In  re  Mill's  Estate.  22    Estate,  40  Or.  .  66  Pac.  607. 

Or.  210.  29  Pac.  463;  Marks  v.  Coats.  37  Or.  The  word  ' 'appointment,*'  as  here  used, 

610,    62    Pac.    488;    Re    Barnes'    £«state,    36  means   the   actual   installment    into  oiflce: 

Wells   v.   Applegate,   10   Or.    520. 

§  1140.    Inventory,  What  to  Contain. 

The  inventory  shall  contain  an  account  of  all  money  belonging  to  the 
deceased^  or  a  statement  that  none  has  come  to  the  possession  or  knowledge 
of  the  executor  or  administrator;  also  a  statement  of  all  debts  due  the  de- 
ceased,  the  written  evidence  thereof,  and  the  security  therefor,  if  any  exist, 
specifying  the  name  of  each  debtor,  the  date  of  each  written  evidence  of  debt, 
and  security  therefor,  the  sum  originally  payable,  the  indorsements  thereon, 
if  any,  and  their  dates,  and  the  sum  appearing  then  to  be  due  thereon. 
[L.  1862;  D.  Cd.  §  1081;  H.  C.  §  1113.] 

(  1141.    Appraisement,  and  Appointment  of  Appraisers. 

Before  the  inventory  is  filed,  the  property  therein  specified  shall  be 
appraised  at  its  true  cash  value  by  three  disinterested  and  competent  persons^ 
who  shall  be  appointed  by  the  court  or  judge  thereof;  but  if  any  part  of  the 
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property  shall  be  in  a  county  other  than  that  where  the  administration  id 
granted^  the  appraisers  thereof  may  be  appointed  by  such  court  or  judge, 
or  the  court  or  judge  thereof  of  the  county  where  the  property  shall  be;  in 
the  latter  case,  a  certified  copy  of  the  order  of  appointment  shall  be  filed 
with  the  inventory.     [L.  1862;  D.  Cd.  §  1082;  H.  C.  §  1114.] 

S  1148.    Oath  of  Appraisers. 

Before  making  the  appraisement,  the  appraisers  shall  each  take  and 
subscribe  an  afiidavit,  to  be  filed  with  the  inventory,  to  the  effect  that  he  will 
honestly  and  impartially  appraise  the  property  which  shall  be  exhibited  to 
him  according  to  the  best  of  his  knowledge  and  ability.  [L.  1862 ;  D.  Cd. 
§  1083 ;  H.  C.  §  1115.] 

§  1143.    Appraisement  of  Money  and  Debts. 

The  appraisers  shall  appraise  each  article  of  property  separately,  and 
set  down  the  value  thereof  in  dollars  and  cents,  opposite  the  entry  of  the 
article  in  the  inventory.  Money,  of  whatever  nature,  that  is  a  legal  tender, 
is  to  be  appraised  at  its  nominal  value;  but  debts,  of  all  descriptions  or  kinds, 
are  to  be  appraised  at  that  sum  which,  in  the  judgment  of  the  appraisers, 
may  be  realized  from  them  by  due  process  of  law.  When  the  appraisement 
is  completed,  the  inventory  shall  be  signed  by  the  appraisers.  [L.  1862; 
D.  Cd.  §1084;  H.  C.  §1116.] 

1 1144.  Debt  Due  by  Person  Named  in  Will  as  Executor. 

The  naming  any  one  executor  in  a  will  shall  not  operate  to  discharge 
such  executor  from  any  claim  which  the  testator  had  against  him,  but  the 
claim  shall  be  included  in  the  inventory ;  and  if  the  person  so  named  after- 
wards take  upon  himself  the  administration  of  the  estate,  he  shall  be  liable 
for  such  claim  as  for  so  much  money  in  his  hands  at  the  time  the  claim 
became  due  and  payable;  otherwise  he  is  liable  for  such  claim  as  any  other 
debtor  of  the  deceased.     [L.  1862;  D.  Cd.  §  1085;  H.  C.  §  1117.] 

1 1145.  Discharge  or  Bequest  of  a  Claim  by  Will,  ££Pect  Of. 

The  discharge  or  bequest  in  a  will  of  any  claim  of  the  testator  agaihst 
a  person  named  as  executor  therein,  or  against  any  other  person,  shall,  as 
against  the  creditors  of  the  deceased,  be  invalid.  Such  claim  shall  be  in- 
cluded in  the  inventory,  and  for  all  the  purposes  of  administration  is  to  be 
deemed  and  treated  as  a  specific  legacy  of  that  amount.  [L.  1862;  D.  Cd. 
§1086;  H.  C.  §1118.] 

i  1146.    Property  Discovered  After  Filing  Inventory. 

If,  after  the  filing  of  the  inventory,  property  not  mentioned  therein 
shall  come  to  the  knowledge  or  possession  of  the  executor  or  administrator, 
it  is  his  duty  immediately  to  make  an  inventory  thereof,  and  cause  the  same 
to  be  appraised  in  the  manner  prescribed  in  this  title,  and  file  the  same  with 
the  clerk.     [L.  1862;  D.  Cd.  §  1087;  H.  C.  §  1119.] 
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(  1147.    Who  EUititled  to  Possession  and  Control  of  Property. 

The  executor  or  administrator  is  entitled  to  the  possession  and  control 
of  the  property  of  the  deceased,  both  real  and  personal,  and  to  receive  the 
rents  and  profits  thereof  until  the  administration  is  completed,  or  the  same 
is  surrendered  to  the  heirs  or  devisees  by  order  of  the  court  or  judge  thereof; 
but  where  such  property,  or  any  portion  thereof,  is  in  the  possession  of  a 
third  person,  by  virtue  of  a  valid  subsisting  lease  or  bailment,  the  possession 
and  control  of  the  executor  or  administrator  is  subordinate  to  the  right  of 
the  lessee  or  bailee.  During  the  time  the  property  is  in  the  possession  or 
control  of  the  executor  or  administrator,  it  is  his  duty  to  keep  the  same  in 
repair,  and  preserve  it  from  loss  or  decay  as  far  as  possible.  [L.  1862 ;  D.  Cd. 
§1088;  H.  C.  §1120.] 

The  power  of  the  probate  court  to  sur-  thereof,  as  against  the  wife  of  the  testator, 

render  property  to  heirs  or  devisees  is  con-  to  whom  the  use  was  given  by  will,  antil 

fined  to  the  property  and  cases  specified  in  disposition  should  be  made  thereof  by  the 

II 1222   and   1223,   post:    Hanner  v.   Silver,  executor.     The  right  of  the  possession  of 

2  Or.  339.  the  property  of  a  deceased  person,  given  by 

The  executor's  right  to  the  possession  and  law  to  executors  and  administrators,  is  a 

receipt  of  property  and  payment  of  claims  mere    statute   power,    to   be    exercised   by 

g recedes  the  right  of  the  wife  to  receive  them   for  the  purposes  of  administration: 

er  third  as  her  dower:    Leonard  v.  Grant,  Humphreys  v.  Taylor,  5  Or.  261. 
8  Or.  276.  The   administrator   does    not   necessarily 

The  right  of  the  widow  to  dower  in  no  take  possession  of  the  estate,  but  may  do  so 
wise  interferes  with  the  possession  of  the  for  the  purpose  of  administration  by  means 
administrator  until  the  administration  is  of  this  section.  The  real  estate  descends 
complete.  The  county  court  has  the  power  to  the  heirs  immediately  upon  the  death 
to  make  the  necessary  orders  to  protect  of  the  ancestor,  and  such  heirs  are  entitled 
the  widow's  right  to  dower:  Butler  v.  to  take  possession  thereof,  unless  the  ad- 
Smith,   20  Or.   131,  25  Pac.  381.  ministrator  exercises  his  power  to  do  so. 

The  possession  of  the  executor  may  be  If  the  administrator  take  possession,  the 
tacked  to  that  of  his  decedent  in  order  to  running  of  the  statute  of  limitation  against 
establish  an  estate  by  adverse  possession:  the  heir  is  suspended  during  such  posses- 
Rowland  V.  Williams,  23  Or.  524,  32  Pac.  sion,  but  the  mere  appointment  of  an  ad- 
402.  ministrator  does  not  affect  the  operation  of 

The  executor  has  not  such  an  estate  in  the  statute:    Clark  v.   Bundy,   29  Or.  193. 

the  lands  of  the  decedent  as  to  entitle  him  44  Pac.  282. 
to  maintain  an  action  for  the  possession 

§  1148.    Proceeiclings  for  Secreting  Property  of  Writing  Relating  Thereto. 

Whenever  it  appears  probable  from  the  aflSdavit  of  an  executor  or  admin- 
istrator, or  that  of  an  heir  or  other  person  interested  in  the  estate,  that  any 
person  has  concealed  or  in  any  way  secreted  or  disposed  of  any  property  of 
the  estate,  or  any  writing  relating  or  pertaining  thereto,  or  that  such  person 
has  knowledge  of  any  such  property  or  writing  being  so  concealed,  secreted, 
or  disposed  of,  and  refuses  to  disclose  the  same  to  the  executor  or  adminis- 
trator, the  court  or  judge  thereof,  upon  the  application  of  such  executor  or 
administrator,  may  cite  such  person  to  appear  and  answer  under  oath  con- 
cerning the  matter  charged.     [L.  1862 ;  D.  Cd.  §  1089 ;  H.  C.  §  1121.] 

This  section  and  the  three  succeeding  au-  598.   27  Pac.   220.     To  the  same  effect,  see 

thorise  the  probate  court  to  entertain  pro-  Dray  v.  Bloch,  29  Or.  363.  46  Pac  772. 

ceedings  in  the  nature  of  a  discovery,  but  A  county  court  exercising  probate  Juris- 

it  can  not  determine  title  to  property  as  diction  has  no  power  to  determine  an  issue 

between  the  executor  and  a  third  person,  between  the  administrator  and  a  claimant 

In  case  such  a  question  Is  to  be  examined,  to    property    Inventoried    by    the    admlnis- 

It  must  be  done  in  the  courts  of  ordinary  trator  as  an  asset  of  his  estate:    Re  Bo* 

Jurisdiction:     Gardner    v.    Gillihan,    20    Or.  lander's  Estate.  38  Or.  490,  63  Pac.  689. 

§  1149.    Mode  of  Examination  of  Such  Persons. 

Such  examination  may  be  oral  or  upon  written  interrogatories  filed  by 
the  applicant,  but  in  either  case  the  answers  of  the  person  cited  shall  be 
reduced  to  writing,  and  subscribed  by  him  and  filed.    If  such  person  be  not 
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in  the  county  where  administration  is  granted,  the  proceeding  may  be  either 
before  the  court  or  judge  thereof  of  such  county,  or  before  the  court  or  judge 
thereof  of  the  county  where  such  person  resides  or  may  be  found.  In  the 
latter  case,  a  certified  copy  of  the  written  interrogatories,  if  any,  and  the 
examination  or  other  proceeding  thereon  or  connected  therewith,  shall  be 
filed  with  the  clerk  of  the  court  where  administration  is  granted.  [L.  1862 ; 
D.  Cd.  §  1090 ;  H.  C.  §  1122.] 

§  1150.     Proceedings  in  Case  Such  Person  Refuses  to  Appear  and  Answer. 

If  the  person  so  cited  refuse  to  appear,  or  to  answer  such  interrogatories 
as  may  be  allowed  to  be  put  to  him  touching  the  matter  charged,  he  may  be 
punished  for  a  contempt,  or  may  at  once  be  committed,  by  the  warrant  of 
the  judge,  to  the  county  jail,  there  to  remain  in  close  custody  until  he  submits 
to  the  order  of  the  court  or  judge.     [L.  1862 ;  D.  Cd.  §  1091 ;  H.  C.  §  1123.] 

1 1151.    Person  Intrusted  with  Property  of  Estate  Compelled  to  Account. 

The  court  or  judge  thereof,  upon  the  application  of  the  executor  or 
administrator,  may  cite  any  person  who  has  been  intrusted  with  any  of  the 
property  of  the  deceased,  to  appear  and  answer  concerning  the  same  when 
it  appears  probable  that  such  person  refuses  or  neglects  to  render  to  the 
executor  or  administrator  a  true  account  thereof.  The  application  shall  be 
made  and  the  proceeding  conducted  in  the  manner  prescribed  in  sections 
1148,  1149,  and  1150,  concerning  property  or  writings  alleged  to  be  con- 
cealed, and  with  like  effect.     [L.  1862 ;  D.  Cd.  §  1092 ;  H.  C.  §  1124.] 

§  116S.    Damages  for  Conversion  of  Property  Before  Administration. 

If  any  person  shall,  before  administration  is  granted,  embezzle,  alien,  or 
in  any  way  convert  to  his  own  use  any  of  the  property  of  a  deceased  person, 
he  is  liable  to  the  executor  or  administrator  in  double  the  amount  of  damages 
which  may  be  assessed  therefor.     [L.  1862;  D.  Cd.  §  1093;  H,  C.  §  1125.] 


CHAPTER   IV. 

OP  TUB  SUPPORT  OF  THE  WIDOW  AND  MINOR  CHILDREN. 

S  1153.    Provision  for  Widow  or  Minor  Children  Before  Administration. 

Until  administration  of  the  estate  has  been  granted  and  the  inventory 
filed,  the  widow  and  minor  children  of  the  deceased  are  entitled  to  remain 
in  the  possession  of  the  homestead,  all  the  wearing  apparel  of  the  family 
and  household  furniture  of  the  deceased,  and  also  to  have  a  reasonable  pro- 
vision for  their  support  during  such  period,  to  be  allowed  by  the  court  or 
judge  thereof.     [L.  1862;  D.  Cd.  §1094;  H.  C.  §1126.] 

The  provision  made  for  the  widow  In  this  completed:    Leonard  v.  Grant,  8  Or.  276. 

section  is  Intended  to  be  In  lieu  of  dower  This  section  does  not  repeal  or  modify  the 

during    the    administration    of   the    estate;  section  allowlner  the  widow  to  remain  in  the 

thererore.  she  is  not  entitled  to  an  asslgrn-  dwellingr  house  of  her  husband  for  one  year 

ment  of  dower  in  the  lands  of  her  deceased  without  being  chargeable  for  rent:   Aiken  v. 

husband   until   after   the  administration   is  Aiken,  12  Or.  203,  6  Pac.  682. 


504       Pbocebdinos  in  Administration  of  Estates.    [ title  xvi. 

§  1154.    Property  Set  Apart  to  Widow  — Such  Property,  how  Used. 

Upon  the  filing  of  the  inventory,  the  court  or  judge  thereof  shall  make 
an  order,  setting  apart,  for  the  widow  or  minor  children  of  the  deceased, 
if  any,  all  the  property  of  the  estate  by  law  exempt  from  execution.  The 
property  thus  set  apart,  if  there  be  a  widow,  is  her  property,  to  be  used  or 
expended  by  her  in  the  maintenance  of  herself  and  minor  children,  if  any; 
or  if  there  be  no  widow,  it  is  the  property  of  the  minor  child ;  or  if  more  than 
one,  of  the  minor  children  in  equal  shares,  to  be  used  or  expended  in  the 
nurture  and  education  of  such  child  or  children,  by  the  guardian  thereof,  as 
the  law  directs.     [L.  1862 ;  D.  Cd.  §  1095 ;  H.  C.  §  1127.] 

The  court  may  appoint  a  commissioner,  court;  and  if  the  widow  is  satisfied,  and  the 

with  the  consent  of  the  widow,  to  make  se-  selected  property  is  exempt  from  execution, 

lection  of  her  dower,  and  on  approval  of  the  administrator  can  not  complain:    Me- 

such  selection  it  becomes   the  act  of  the  Atee  v.  McAtee.  23  Or.  469,  32  Pac  297. 

S 1155.    Further  Order  for  Support,  when  Made. 

If  the  property  so  exempt  is  insuflBcient  for  the  support  of  the  widow 
and  minor  children,  according  to  their  circumstances  and  condition  in  life, 
for  one  year  after  the  filing  of  the  inventory,  the  court  or  judge  thereof  may 
order  that  the  executor  or  administrator  pay  to  such  widow,  if  any,  and  if 
not,  then  to  the  guardian  of  such  minor  children,  an  amount  sufScient  for 
that  purpose ;  but  such  order  shall  not  be  made  unless  it  appear  probable  that 
the  estate  is  sufficient  to  satisfy  all  the  debts  and  liabilities  of  the  deceased, 
and  pay  the  expenses  of  administration  in  addition  to  the  payment  of  such 
amount.     [L.  1862 ;  D.  Cd.  §  1096 ;  H.  C.  §  1128.] 

The  right  of  the  county  court  to  make  an  talnin^r   by   the   executors   of  an   order  of 

order  allowing  an  amount  for  the  support  court  for  a  monthly  allowance,  agreed  for 

of  the  widow  can  not  be  controverted,  when  a  valuable  consideration  that  It  should  be 

it   sufficiently   appears   that   the   estate   is  in  lieu  of  dower,  does  not  Justify  the  ex- 

sufflcient  to  satisfy  all  the  debts  and  lia-  ecutors   in   refusing  to  pay  such  monthly 

bilities  of  the  deceased,  and  to  pay  the  ex-  allowance  except  on  condition  that  she  re- 

penses    of    administration,    together    with  celpts  for  the  same  as   in  lieu  of  dower, 

such  allowance:   Re  Dekum's  Estate,  28  Or.  ^here  the  order  contains  no  provision  that 

99.  41  Pac.  169.  it  should  be  so  received:    Re  Dekum's  E^- 

The  fact  that  a  widow,  prior  to  the  ob-  tate,  28  Or.  99,  41  Pac.  169. 

§  1156.    When  the  Whole  Estate  to  be  set  Apart  to  Widow  and  Children. 

If  from  the  inventory  of  an  intestate's  estate,  who  died  leaving  a  widow 
or  minor  children,  it  appears  that  the  value  of  the  estate  does  not  exceed 
one  hundred  and  fifty  dollars  over  and  above  property  exempt  from  execution, 
upon  the  filing  of  the  inventory  the  court  or  judge  thereof  shall  make  a  decree 
providing  that  the  whole  of  the  estate,  after  the  payment  of  funeral  expenses 
and  expenses  of  administration,  be  set  apart  for  such  widow  or  minor  children 
in  like  manner  and  with  like  effect  as  in  case  of  property  exempt  from  exe- 
cution. There  shall  be  no  further  proceeding  in  the  administration  of  such 
estate,  unless  further  property  be  discovered.  [L.  1862;  D.  Cd.  §1097; 
H.  C.  §  1129.] 

§  1157.    When  Estate  All  to  be  Deemed  Assets. 

If  an  intestate  leave  neither  widow  nor  minor  children,  all  the  property 
of  the  estate  is  assets  in  the  hands  of  the  administrator,  for  the  payment  of 
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funeral  expenses,  expenses  of  administration,  payment  of  the  debts  of  the 
deceased,  or  distribution  according  to  law.  [L.  1862 ;  D.  Cd.  §  1098 ;  H.  C. 
§  1130.] 


CHAPTEB   V. 

OF  claims  against  the  estate. 


%  1168;    Publication  of  Notice  by  Executor  or  Administrator,  and  Contents 
Thereof. 

Every  executor  or  administrator  shall,  immediately  after  his  appoint- 
ment, publish  a  notice  thereof,  in  some  newspaper  published  in  the  county, 
if  there  be  one,  or  otherwise  in  such  paper  as  may  be  designated  by  the  court 
or  judge  thereof,  as  often  as  once  a  week,  for  four  successive  weeks,  and 
oftener  if  the  court  or  judge  shall  so  direct.  Such  notice  shall  require  all 
persons  having  claims  against  the  estate  to  present  them,  with  the  proper 
vouchers,  within  six  months  from  the  date  of  such  notice,  to  the  executor 
or  the  administrator,  at  a  place  within  the  county  therein  specified. 
[K  1862;  D.  Cd.  §  1099;  H.  C.  §  1131.] 

To    present   a   claim    against   an    estate  court:    Re  Barnes'   Estate,   36  Or.   282,   69 

means    to    display    or    proffer    the    claim  Pac.  464. 

properly  veriiled.  and  to  leave  it  with  the  On  the  final  accounting  of  an  executor,  an 

executor    or    administrator    a    reasonable  objection   by   a   residuarv   legatee   because 

length  of  time  to  enable  him  to  determine  proof  of  publication  of  the  notice  required 

its  validity:    Willis  v.  Marks,  29  Or.  601,  46  by  thi£,  section  was  made  by  the  publisher 

I'AC.  293;  and  after  a  reasonable  time  for  of  the  paper  In  which  the  notice  was  pub* 

inspection,    the    person    who    exhibits    the  Hashed,  and  not  by  the  printer  or  his  lore- 

claim   is   entitled   to   its   possession  again,  man.  was  without  merit,  as  the  statute  is 

A  verified  claim  against  decedent's  estate,  for  the  benefit  of  claimants,  and  the  resid- 

presented   by   the  assignee   thereof   to  the  uary  legatee  is  not  a  claimant  within  the 

administrator   thereof  for   allowance,    may  meaning  of  the  provision,   and  the  notice 

be  recovered  by  replevin  action  on  refusal  is  not  a  prerequisite  to  the  executor's  en- 

of  the  administrator  to  surrender  it,  after  tering  upon    the   discharge   of   his   duties: 

he  lias  had  a  reasonable  opportunity  to  ex-    Conser's   Elstate,   40  Or.  ,   66  Pac.   607. 

amiue  it:    Willis  v.   Marks,  29   Or.  493,   45  Where  it  does  not  appear  that  one  having 

Pac.  298.  a  claim  against  an  estate  is  injured  by  the 

Failure  of  an  executor  for  more  than  six  failure  of  the  executor  to  publish  a  notice 

months  to  file  an  inventory  or  to  publish  a  as  required  by  this  section,  such  claimant 

notice  calling  on  creditors  to  present  their  can    not   urge   such   objection   against   the 

claims,    is  a  sufficient  reason   for  his   re-  Allowance  of  the  executor's  final  account: 

moval.    in    the   discretion    of    the    probate  Conser's  Estate,  supra. 

f  1108.    Proof  of  Publication  —  E£Pect  of  not  Presenting  Claim  According  to 
Notice. 

Before  the  expiration  of  the  six  months  mentioned  in  the  last  section, 
a  copy  of  the  notice  as  published,  with  the  proper  proof  of  publication,  shall 
be  filed  with  the  clerk.  A  claim  not  presented  within  six  months  after  the 
first  publication  of  the  notice  is  not  barred,  but  it  can  not  be  paid  until  the 
claims  presented  within  that  period  have. been  satisfied;  and  if  the  claim 
be  not  then  due,  or  if  it  be  contingent,  it  shall  nevertheless  be  presented  as  any 
other  claim.  Until  the  administration  has  been  completed,  a  claim  against 
the  estate  not  barred  by  the  statute  of  limitations  may  be  presented,  allowed, 
and  paid  out  of  any  assets  then  in  the  hands  of  the  executor  or  administrator 
not  otherwise  appropriated  or  liable.  [L.  1862;  D.  Cd.  §1100;  H.  C. 
§  1132.] 
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§  1160.    Claim,  how  Presented  and  Verification  Of. 

Every  claim  presented  to  .the  executor  or  administrator  shall  be  verified 
by  the  affidavit  of  the  claimant^  or  some  one  on  his  behalf,  who  has  personal 
knowledge  of  the  fact,  to  the  effect  that  the  amount  claimed  is  justly  due, 
that  no  payments  have  been  made  thereon,  except  as  stated,  and  that  there  is 
no  just  counterclaim  to  the  same,  to  the  knowledge  of  the  affiant.  When  it 
appears  or  is  alleged  that  there  is  any  written  evidence  of  such  claim,  the 
same  may  be  demanded  by  the  executor  or  administrator,  or  that  its  non- 
production  be  accounted  for.     [L.  1862;  D.  Cd.  §  1101;  H.  C.  §  1133,] 

§  1161.    Allowance  or  Rejection  of  Claim  —  If  Barred  not  to  be  Allowed. 

When  the  claim  is  presented  to  the  executor  or  administrator,  as  pre- 
scribed in  the  last  section,  if  he  shall  be  satisfied  that  the  claim  thus  pre- 
sented is  just,  he  shall  indorse  upon  it  the  words  ^'examined  and  approved," 
with  the  date  thereof,  and  sign  the  same  officially,  and  shall  pay  such  claim 
in  due  course  of  administration;  but  if  he  shall  not  be  so  satisfied,  he  shall 
indorse  thereon  the  words  "examined  and  rejected,"  with  the  date  thereof, 
and  sign  the  same  officially.  Every  executor  or  administrator  shall  keep  a 
list  of  all  demands  legally  exhibited  against  the  estate  of  the  testator  or 
intestate,  and  shall,  every  three  months,  file  with  the  county  court  a  state- 
ment of  all  such  claims  as  have  been  presented,  and  whether  the  same  have 
been  allowed  or  rejected  by  him.  If  any  executor  or  administrator  shall 
refuse  to  allow  any  claim  or  demand  against  the  deceased,  after  the  same 
may  have  been  exhibited  to  him  in  accordance  with  the  provisions  of  this  act, 
said  claimant  may  present  his  claim  to  the  county  court  for  allowance,  giving 
the  executor  or  administrator  ten  days^  notice  of  such  application  to  the  court. 
The  court  shall  have  power  to  hear  and  determine  in  a  summary  manner  aU 
demands  against  any  estate  agreeably  to  the  provisions  of  this  act,  and  which 
have  been  so  rejected  by  the  executor  or  administrator,  and  shall  cause  a 
concise  entry  of  the  order  of  allowance  or  rejection  to  be  made  on  the  record, 
which  order  shall  have  the  force  and  effect  of  a  judgment  from  which  an 
appeal  may  be  taken  as  in  ordinary  cases:  Provided,  that  no  claim  which 
shall  have  been  rejected  by  the  executor  or  administrator,  as  aforesaid,  shall 
be  allowed  by  any  court,  referee,  or  jury,  except  upon  some  competent  or 
satisfactory  evidence  other  than  the  testimony  of  the  claimant.  N'o  claim 
shall  be  allowed  by  the  executor  or  administrator  or  the  county  court  which 
is  barred  by  the  statute  of  limitation.  [L.  1862 ;  D.  Cd.  §  1102 ;  L.  1885, 
p.  44,  §1;  H.  C.  §1134.] 

See  note  to  9  1158.  by   the   assent   of   the   claimant,    and  pre- 

A  claim  must  be  verified  by  the  claimant:  sented   to   the  administrator,   was  not  le- 

Zachary  v.  Chambers.  1  Or.  321.  gB.lly    presented:     Zachary    v.     Chambers. 

When  there  is  no  legal  presentment  of  a  supra, 

claim  to  the  administrator  within  ,the  time  But  the  holder  of  a  Judgment  against  the 

prescribed,  no  action  can  be  maintained  on  deceased  is  not  required  to  present  his  daiia 

such  claim:    Zachary  v.   Chambers,   supra,  to  the  executor  or  administrator:    Knott  v. 

Section  4  of  the  act  of  January  14.  1853,  Shaw.  5  Or.  482. 
was.  in  substance,  identical  with  this  sec-  Where  one  having  a  claim  against  the  es- 
tion,  except  that  it  provided  that  the  claim  tate  of  a  deceased  person  presented  it  to 
should  be  verified  by  the  "affidavit  of  the  the  administrator  for  allowance,  and  it  was 
claimant."  omitting  the  words  "or  some  rejected  by  him,  and  no  action  was  after- 
one  on  his  behalf."  The  supreme  court  wards  commenced  by  the  claimant  against 
held  that  the  affidavit  must  be  made  by  the  the  administrator  to  establish  its  validity, 
claimant  himself,  and  that  a  claim  verified  tlie  holder  thereof  can  not,  after  the  fln&i 
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settlement  of  the  administration  accounts,  need  not  contain  the   evidence,   since  the 

maintain   a  suit  in  equity  to  recover  the  case  is  at  law  and  not  in  equity:    Johnston 

daim  from  the  next  of  kin  of  the  deceased  v.  Shofner,  23  Or.  Ill;  Wilkes  v.  Cornelius, 

person  out  of  the  distributive  share  which  21  Or.  341,  28  Pac.  136. 

he   may   have  received:    Grange  Union  v.  Although  no  formal  pleadings  are  required 

Burkhaz^  8  Or.  61.  in  a  summary  adjudication  by  the  county 

A  creditor  who  has  acquired  an  attach-  court,  yet  the  trial  in  such  a  case  must  be 

ment  lien  before  the  death  of  the  defendant,  had  upon  the  claim  as  presented,  and  it  is 

does  not  lose  his  right  to  enforce  such  lien  error  to  admit  evidence  of  an  express  agree- 

by  presenting  the  claim  on  which  the  ac-  ment   in   support   of  a  claim   based   on   a 

tlon  was  based  to  the  administrator  of  the  quantum  meruit:    Wilkes  v.   Cornelius,   21 

deceased  and  having  it  allowed:    White  v.  Or.  348,  28  Pac.  136. 

Ladd,  34  Or.  429,  66  Pac.  616.  Under   the   provision   that   no   claim   re- 

A  mortgagor,  after  presenting  his  claim,  jected   by   the   administrator   shall   be   al- 

whether  It    be    rejected    or   allowed,    may  lowed,  except  upon  evidence  other  than  that 

Broceed  In  a  court  of  equity  to  foreclose  the  of  the  claimant,  the  production  of  a  note, 

en  upon  the  property:    Verdier  v.  Bigne,  with  payments  indorsed  thereon  after  such 

16  Or.  210,   19  Pac.  64.  note  was  barred  by  the  statute,   and   the 

Where  a  person  has  a  note  secured  by  a  testimony  of  a  stranger  that  decedent  once 

mortgage    against    the    deceased,    he   need  gave  him  money  to  deliver  to  plaintiff  as 

not  present  his  claim  for  allowance  to  the  payment  "on  that  note,"  does  not  identify 

executor  of  said  deceased,  but  may  proceed  the  note,  nor  show  part  payment  of  an  ad- 

against   the  property  either  then  or  after  mitted   larger  debt,   and   Is   insufficient   to 

the  six  months  allowed  for  presenting  the  establish  such  a  claim,  for  in  order  to  give 

claim.     The   only   difference   made   by   his  a  payment  made  on  a  debt  against  which 

failure  to  present  his  claim  is  that  he  must  the  statute  has  run  the  effect  of  reviving 

look  entirely  to  the  mortgaged  property  for  the  obligation,  it  must  clearly  appear  that 

his  payment,  and  can  not  recover  a  personal  it   was   made   and   received   as   part   of   a 

judgment  against  the  estate  for  any  bal-  larger   indebtedness,   and   under  such   cir- 

ance  of  the  debt:    Teel  v.  Winston,  22  Or.  cumstances  as  to  warrant  a  jury  in  finding 

489,  29  Pac.  142.  an    implied   promise    to  _pay   the   balance: 

Complainant's   bill  against  the  adminis-  Harding  v.  Grim,  26  Or.  606,  36  Pac.  684. 

tratrtx  alleged  that  one  who  had  been  in-  Where,  in  an  action  by  a  daughter  against 

debted   to    deceased  and   complainant   had  her  father's  executor  to  establish  a  rejected 

assigned    a   judgment   to   decedent   on   an  claim  against  his  estate,  she  introduces  in 

understanding  between  all  parties  that  de-  evidence  a  power  of  attorney  from  her  to 

ceased   should   collect   the   judgment,    dis-  her  father  to  sell  certain  real  estate  and  to 

change  his  claim,  and  then  pay  the  balance  manage  the  proceeds  thereof,  and  a  deed 

to  plaintiff,  or  that,  on  receiving  the  sum  showing  such  sale  by  him  for  a  designated 

due,  he  would  assign  the  judgment  to  plain-  amount   nearly   twenty   years   before,    and 

tiff;  that  deceased  had  collected  his  claim;  testifies  herself  that  he  had  sent  her  only 

that  the  administratrix  refused  to  assign,  a  few  dollars,  she  has  made  out  a  suflScient 

and  that  the  money  due  on  the  judgment  case  under  this  section,  providing  that  no 

had  been   deposited  with  the  clerk  of  the  rejected  claim  shall  be  allowed  except  upon 

county  court,   to  which  sum  plaintiff  was  competent  evidence  other   than  the  testi- 

eotitled.     Held,  that  the  bill  was  not  ob-  mony  of  the  claimant:    Quinn  v.  Gross,  24 

jectionable   on   the  ground   that  plaintiffs  Or.  160,  33  Pac.  636. 

demand  was  an  ordinary  one  against  the  A  verified  claim  against  the  decedent's 
decedent's  estate,  of  which  the  county  court  estate,  presented  by  the  assignee  thereof 
had  exclusive  jurisdiction,  but  was  a  suit  to  the  administrator  for  allowance,  may  be 
to  impress  on  the  estate  a  Hen  for  a  trust  recovered  by  a  replevin  action  on  the  re- 
fund within  the  equity  jurisdiction  of  the  fusal  of  the  administrator  to  surrender  it 
circuit  court:  Dunham  v.  Siglin,  39  Or.  291,  after  he  has  had  a  reasonable  opportunity 
64  Paa  661.  to  examine  it:    Willis  v.  Marks,  29  Or.  498, 

An  action  may  be  maintained  against  the  46  Pac.  293. 
estate  of  a  deceased  person,  without  pre-  if  the  affidavit  to  a  claim  against  the 
sentatlon  to  the  county  court  for  allow-  estate  of  a  decedent  contains  the  substance 
ance,  under  this  section:  Ray  v.  Hodge,  16  of  the  statutory  requirements,  but  the  claim 
Or.  20,  13  Pac.  699.  is  irregular  in  form,  and  is  rejected  bv  the 
The  mere  allowance  of  a  claim  by  the  administrator  on  that  account,  he  should 
Riimlnistrator  does  not  make  out  a  prima  specify  the  nature  of  his  objections;  other- 
fade  case  in  favor  of  its  validity,  if  ob-  wise,  he  will  be  deemed  to  have  waived 
jected  to  on  final  accounting,  but  claimant  them:  Aiken  v.  Coolidge,  12  Or.  244,  6 
must  substantiate  his  claim  by  proof:    Re  Pac.  712. 

Chambers'  Elstate,  38  Or.  131,  62  Pac.  1013.  If  there  is  no  limitation  to  the  time  within 

The  decision  of  the  county  court  in  sum-  which  a  claim   may  be   presented  against 

laarily  settling  a  claim,  under  this  section,  the  estate,  a  delay  in  the  proceedings  is  not 

to  a  judgment  and  not  a  decree,  and  on  an  ground  for  refusing  an  application  by  the 

appeal    from    the   decision    of    the    county  administrator  to  sell  real  property:   Re  Bs- 

court,   the  appellant   is  entitled   to  a  jury  tate  of  Houck.  23  Or.  10,  17  Pac.  461. 
trial  In  the  circuit  court.     The  transcript 

11162.    Judgment  Against  Executor  or  Administrator,  Effect  Of. 

The  effect  of  a  judgment  or  decree  against  an  executor  or  administrator, 
on  account  of  a  claim  against  the  estate  of  his  testator  or  intestate,  is  only 
to  establish  the  claim,  as  if  it  had  been  allowed  by  him,  so  as  to  require  it 
to  be  satisfied  in  due  course  of  administration,  unless  it  appear  that  the  com- 
plaint alleged  assets  in  his  hands  applicable  to  the  satisfaction  of  such  claim, 

Mid  that  such  allegation  was  admitted  or  found  to  be  true,  in  which  case  the 
judgment  or  decree  may  be  enforced  against  such  executor  or  administrator 

peTsonally.     [L,  1862;  D.  Cd.  §  1103;  H.  C.  §  1135.] 
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Where  an  executor  or  administrator,  be-  confesses  judgment  against  himself  for  a 
llevlnff  he  has  assets  sufficient  to  i>ay  all  debt  of  his  testator  or  Intestate,  upon  a 
debts,  suffers  Judgment  against  himself,  miscalculation  of  assets  in  his  hands,  and 
he  will  be  relieved  in  equity,  if  the  assets  it  appears  afterwards  that  the  assets  are 
become  insufficient  through  an  unexpected  insufficient  to  satisfy  it,  he  will  not  be  re- 
depreciation  of  their  value.  The  reason  Is  lieved  in  equity  against  the  Judgment: 
that  the  defense  arises  subsequently  to  the  Brenner  v.  Alexander,  16  Or.  361,  19  Pac  $, 
Judgment,  and  without  fault  of  the  admin-  8  Am.  St.  Rep.  301. 
istrator;  but  if  an  executor  or  administrator 

§  1163.    Judgment  Against  Deceased  in  hia  Lifetime. 

A  claim  established  by  judgment  or  decree  against  the  deceased  in  his 
lifetime  need  not  be  verified  by  affidavit,  but  it  is  suflScient  to  present  a  cer- 
tified copy  of  the  judgment  docket  thereof  to  the  executor  or  administrator 
for  allowance  or  rejection,  as  in  other  cases ;  but  this  section  is  not  to  be  con- 
strued to  prevent  an  execution  from  being  issued  upon  such  judgment  or 
decree,  as  elsewhere  provided  in  this  code.  [L.  1862;  D.  Cd.  §  1104;  H.  C. 
§  1136.] 

A  judsrment  creditor,  whose  Judsrment  was  ing  the  death  of  such  debtor:     Bower  v. 

recovered    against    the    debtor    during   the  Holladay,   18  Or.   496,   22   Pac.  653. 

lifetime  of  the  latter,  is  entitled  to  have  an  The  holder  of  a  Judgment  is  not  required 

execution    on    the    judgment    against    the  to    present    his    claim    established   by  the 

property  of  the  debtor,  or  for  the  delivery  Judgment   to   the   executor   for  allowance: 

of  real  or  personal  property,  notwlthstand-  Knott  v.  Bhaw,  6  Or.  484. 

( 1164.    When  and  how  Claim  May  be  Referred. 

If  the  executor  or  administrator  doubt  the  validity  of  any  claim  pre- 
sented to  him,  he  may  agree  in  writing  with  the  claimant  that  an  order  of 
reference  be  made  by  the  court  or  judge  thereof  concerning  the  same.  Upon 
the  filing  of  such  agreement,  such  court  or  judge  shall  make  the  order  accord- 
ingly.    [L.  1862;  D.  Cd.  §  1105;  H.  C.  §  1137.] 

S  1165.    Proceedings  by  Referee  and  Effect  Of. 

The  referee  shall  proceed  to  hear  and  determine  the  matter,  and  report 
thereon  to  the  court,  where  the  order  of  reference  was  made,  in  the  same 
manner  and  with  like  effect  as  if  the  order  was  made  in  an  action  or  suit 
upon  such  claim.     [L.  1862;  D.  Cd.  §  1106;  H.  C.  §  1138.] 

S  1166.    Claim  of  Executor  or  Administrator. 

If  the  executor  or  administrator  is  himself  a  creditor  of  the  testator 
or  intestate,  his  claim,  duly  verified,  may  be  presented  to  the  court  or  judge 
thereof,  for  allowance  or  rejection;  but  the  allowance  of  such  claim  by  such 
court  or  judge  does  not  conclude  a  creditor,  heir,  or  other  person  interested 
in  the  estate,  in  any  action,  suit,  or  proceeding  between  such  executor  or 
administrator  and  such  creditor,  heir,  or  other  person.  [L.  1862;  D.  Cd. 
§1107;  H.  C.  §1139.] 

%  1167.    Such  Claim  May  be  Determined  on  the  Settlement  of  Final  Account 

If  the  court  or  judge  thereof  reject  the  claim  of  the  executor  or  admin- 
istrator, either  in  whole  or  in  part,  or  in  case  the  same  is  not  presented  for 
allowance  as  provided  in  the  last  section,  the  executor  or  administrator  may 
retain  the  amount  thereof  until  the  final  settlement  of  his  accounts,  when,  i^ 
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the  same  is  controverted  or  objected  to  by  any  person  interested  in  the  estate, 
the  right  of  the  executor  or  administrator  to  have  the  allowance  claimed  shall 
be  tried  and  determined  by  the  court.  If  the  claim  is  not  presented  to  the 
court  or  judge,  as  provided  in  section  1166,  before  it  is  barred  by  the  statute 
of  limitations,  such  claim  can  not  be  allowed,  retained,  or  recovered. 
[L.  1862 ;  D.  Cd.  §  1108 ;  H.  C.  §  1140.] 


CHAPTER   VI. 

OF   THE   SALE  OF  PROPERTY  BY  EXECUTORS   OR  ADMINISTRATORS. 

S  1168.    Sale  of  Property,  how  made,  and  Application  Therefor. 

Xo  sale  of  the  property  of  an  estate  is  valid  unless  made  by  order  of  the 

court  or  judge  thereof,  as  in  this  title  prescribed,  unless  herein  otherwise  pro- 

vided.    The  application  for  an  order  of  sale  shall  be  by  the  petition  of  the 

executor  or  administrator,  and  in  case  of  real  property,  a  citation  to  the  heirs 
and  others  interested  in  such  property.  [L.  1862;  D.  Cd.  §1109;  H.  C. 
§  1141.] 

No  sale   without  an   order   of  court,    on  When  the  real  property  has  been  devised 

petition  by  the  administrator  and  citation  to  trustees  to  be  held  by  them  for  the  pur- 

to  the  heirs  and  others,  is  valid:    Wrl^rht  pose   of   paying   testator's   debts,    and   the 

▼.  E«dwards,  10  Or.  801;  Gilmore  v.  Taylor,  residue  for  other  purposes,   the  legal  title 

5  Or.  89.  vests    in   them,    and   they   have   power   to 

By  the  death  of  the  mortgagor  the  mort-  sell  the  land  for  money  to  pay  the  debts 

gagee  is  \iot  compelled  to  present  his  claim  without  an  order  of  the  probate  court;  nor 

to  the  executor,  but  may  proceed  against  Is  it  necessary  that  such  sale  should  be  con- 

the  land  without  any  proceeding  whatever  firmed  by  cnat  court:    Brown  v.  Brown,  7 

in  the  probate  matter:   Verdier  v.  Blgne,  16  Or.    286.     See,   however,    Northop   v.    Mar- 

Or.   209,   19  Pac.  64.  quam.    16   Or.    173,    8   Pac.    449,    annotated 

A  Judgment  creditor,  whose  Judgment  was  below, 
recovered  against  the  debtor  during  the  In  an  order  of  sale  of  property  of  de- 
lifetime  of  the  latter,  is  entitled  to  have  ceased  persons,  a  mistake  in  making  up 
an  execution  issued  on  the  Judgment  against  the  record  will  be  presumed  rather  than 
the  property  of  the  debtor,  or  for  the  de-  that  the  order  was  made  before  the  return 
livery  of  real  or  personal  property,  not-  day:  Russell  v.  Liewis,  3  Or.  880. 
withstanding  the  death  of  such  debtor:  The  administrator  shall  sell  as  much  real 
Bower  v.  Holladay,  18  Or.  491,  22  Pac.  653.  property    as    is    necessary    to    pay    claims 

A  sale  of  real  property  belonging  to  the  against  the  estate  when  the  personalty  is 

estate  of  a  deceased  person,   made  by  an  exhausted.    The  tender  of  the  amount  of  a 

executor    or   administrator   thereof,  .under  legitimate  claim  against  the  decedent's  es- 

an  order  of  the  county  court  sitting  in  pro-  tate,  made  by  his  heir's  grantee,  conditioned 

bate,  and  having  Jurisdiction  over  the  es-  upon  the  assignment  of  such  claim  to  the 

tate,   is  not  necessarily  void,  although  the  party  making  such  tender  is  invalid,   and 

petition  for  the  order  of  sale,  the  citation  constitutes  no  legal  ground  for  refusing  an 

to  the  heirs,  and  the  service  of  the  citation  order  of  sale  of  the  real  estate  to  pay  such 

are    defective.      Such    defects,    under    the  claim:    Weill  v.  Clark,  9  Or.  887. 

curative  acts  of  1874  and  1878,  should  be  The  sale  of  the  decedent's  real  estate  to 

disregarded,    where    the    property    sold    at  pay  the  debts,  by  virtue  of  an  order  of  the 

such  sale  hiu  been  purchased  for  a  valua-  probate  court,  is  void  as  to  an  infant  heir 

ble  consideration,  wich  has  been  paid  by  not  made  a  party  to  the  proceedings,  for 

the  purchaser  to  the  executor  or  adminis-  whom   no  guardian   was  appointed.     Such 

trator,  or  his  successor,  in  good  faith,  and  proceedings  are  hostile  to  the  heirs,   who 

the  sale  has   not  been  set  aside,   but  has  are    necessary    parties,    and    the    probate 

been   confirmed  and  acquiesced  in  by  the  court  must  have  Jurisdiction  of  the  persons, 

court:     MitcheU   v.    Campbell,    19    Or.    198,  as  well  as  the  subject-matter,  in  the  man- 

24  Pac   465.  ner  provided  for  in  the  statute,  or  the  sale 

At  common  law  the  title  to  personal  prop-  will  oe  void:   Flske  v.  Kellogg,  3  Or.  503. 

erty  was  vested  in  the  executor  or  admin-  One  who  purchases  land  at  a  sale  by  an 

istrator.  and  he  had  full  power  to  dispose  administrator  who  has  been  disqualified  by 

thereof  by  sale,  but  the  statute  has  limited  falling  to  file  a  new  undertaking,  etc.,  with- 

that  right  to  the  sale  of  only  such  personal  out  knowledge  of  his  disqualiflcation.  will 

property  as  is  visible  and  tangible,  except  be    entitled   to   relief   in   equity:     Levy   v. 

by  an  order  of  the  probate  court.     With  Riley.  4  Or.  892. 

this  difference,  the  power  of  disposition  re-  If  a  petition  to  the  county  court  for  an 

mains  as  at  common  law.    He  may  sell  or  order   to  sell   real   estate   of  the  intestate 

dispose  of  the  choses  in  action,  by  indorse-  omits  wholly  to  allege  material  facts  essen- 

ment  to  another  or  to  a  distributee,  without  tial    to    confer    Jurisdiction,    the    court    is 

an  order  of  the  probate  court,  and  such  without  authority  to  act,  and  its  proceed - 

transfer  passes   the  title  so  as   to  enable  ings  are  a  nullity,  and  confer  no  right  or 

the  transferee  or  distributee  to  maintain  an  title:    Wright  v.  Edwards,  10  Or.  298. 

action  thereon:    Welder  v.  Osborne,  20  Or.  While  the  constitution  provides  that  the 

310,  25  Pac.  715.  county   court  shall   have   Jurisdiction   per- 
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tainincT  to  probate  courts,   its  authority  to  debts  does  not  grive  the  executor  of  the  will 

order  the  sale  of  real  property  of  the  in-  creatine  the  charge  power  to  sell  the  lands; 

testate  is  derived  entirely  from  the  statute,  they  descend  to  the  heir  or  devisee  subject 

Proceedings  are  required  to  be  in  writing,  to  the  charge:   Worley  v.  Taylor,  21  Or.  5S9, 

and  the  power  of  the  court  is  brought  into  28  Pac.  903. 

action  by  means  of  a  verified  petition  by        Where  a  will  fails  to  name  or  provide  for 

the    administrator:      Wright    v.    Edwards,  a  child,  the  will  is  void  as  to  such  child,  and 

10  Or.  298.  a  sale  of  land  by  the  executor  under  an- 

Where  a  petition  is  presented  for  the  sale  thority  of  the  will  does  not  divest  the 
of  real  property  of  a  decedent  to  pay  debts,  child's  estate  therein:  Worley  v.  Taylor, 
the  only  proper  inquiries  are,  whether  there  21  Or.  689,  28  Pac.  903. 
are  legitimate  claims  unpaid,  and  whether  The  county  court  has  Jurisdiction  to  li- 
the proceeds  of  the  sale  of  personal  prop-  cense  the  sale  of  lands  by  a  guardian  ap- 
erty  have  been  exhausted.  The  question  pointed  by  itself,  upon  the  presentation  by 
of  heirship  does  not  arise  until  the  final  such  guardian  of  a  verified  petition  there- 
distribution  of  the  estate:  Re  Elstate  of  for.  stating  the  condition  of  the  ward's 
Houck,  23  Or.   10,  17  Pac.   461.  estate,    and   the   circumstances  tending  to 

When  a  testator  makes  a  provision  in  his  show  the  necessity  of  expediency  of  siidi 

will  for  the  sale  of  land  of  which  he  died  sale,  and  the  petition  is  sufficient  to  give 

seised,  the  executor  may  sell  the  same  by  Jurisdiction,   when   the  order  granting  the 

virtue  of  the  power  conferred  by  the  will,  license  is  collaterally  attacked,  if  It  appears 

but    such    sale    must    be    reported    to    the  therefrom,  or  by  reasonable  inference  from 

county    court   and    confirmed   as    in   other  the  facts  stated  therein,  that  the  ward  had 

cases  of  sale  of  real  property  by  executors  no  income,   and  that  it  was  necessair  to 

or   administrators:     Northop   v.    Marquam,  sell  the  land  to  maintain  him  in  the  In- 

16  Or.   173,   18  Pac.   449.  sane  asylum,  as  provided  by  law:    Sprigg 

The   mere   charging   land   with   specified  v.  Stump,  8  Fed.  207. 

§  1168.    Order  of  Sale  of  Personal  Property. 

Upon  the  filing  of  the  inventory,  or  at  the  next  term  of  the  court,  the 
executor  or  administrator  may  make  an  application  to  sell  the  personal  prop- 
erty of  the  estate  for  the  purpose  of  paying  the  funeral  charges,  expenses  of 
administration,  the  claims,  if  any,  against  the  estate,  and  for  the  purposes  of 
distribution;  and  it  shall  be  the  duty  of  the  court  or  judge  to  grant  such 
order,  if  in  his  judgment  it  is  for  the  best  interest  of  the  estate,  and  to  direct 
and  prescribe  the  terms  of  sale  upon  which  such  property  shall  be  sold, 
whether  for  cash  or  on  credit.  [L.  1862 ;  D.  Cd.  §  1110 ;  L.  1891,  p.  143,  §  1; 
H.  C.  §  1142.] 

The  personal  estate  of  a  decedent  is  prl-  make  an  order  for  the  sale  of  real  estate 

marily  chargeable  with  the  debts  and  ex-  to  liquidate  any  expenses  or  debts,  and  the 

penses    of    administration,    but    when    the  only   inquiries  when  such   petition  Is  pre- 

estate   is   suflacient,   the   testator  may  ex-  sented   are    whether    there   are   legitimate 

onerate  the  personal  estate,  and  charge  it  debts  unpaid,  and  whether  the  proceeds  of 

upon  the  real  estate:    Worley  v.  Taylor,  21  the   sale    of   personal   property   have  been 

Or.  502,  28  Pac.  008.  exhausted.     The  question  of  heirship  does 

When  a  proper  showing  is  made  under  not  arise:    Re  Estate  of  Houck,  23  Or.  10, 

this   section,   the  court  can   not  refuse   to  17  Pac.  461. 

§  1170.    Sale  of  Property  Under  Order,  and  Manner  Thereof. 

Thereafter  the  executor  or  administrator  shall  sell  such  personal  prop- 
erty from  time  to  time  for  the  purposes  specified  in  the  last  section,  and  as 
often  and  as  much  thereof  as  may  be  necessary.  Such  sale  shall  be  condncted 
in  the  same  manner  as  a  sale  of  personal  property  on  execution,  imlese 
otherwise  provided  in  this  chapter.    [L.  1862 ;  D.  Cd.  §  1111 ;  H.  C,  §  1143.] 

§  1171.    Personal  Property  May  be  Sold  at  Private  Sale  —  Articles  Exempt  from 
Sale. 

If,  upon  the  application  for  an  order  of  sale,  or  upon  a  subsequent  appli- 
cation for  that  purpose,  it  appears  to  the  court  or  judge  that  it  would  be  for 
the  interest  of  the  estate,  it  may  order  that  the  executor  or  administrator 
may  sell  all  the  personal  property  of  the  estate  or  any  article  thereof  at 
private  sale.  If  any  articles  of  personal  property  have  been  specially  be- 
queathed, they  are  to  be  exempt  from  the  operation  of  the  order  of  sale  so 
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long  as  any  property  of  the  estate  not  specially  devised  or  bequeathed  remains 
unsold  or  appropriated  to  the  purposes  specified  in  section  1169.  [L.  1862 ; 
D.  Cd.  §  1112 ;  H.  C.  §  1144.] 

See  note  to  precedlxier  sections.  etc.,   incurred  for  this  purpose,   should  be 

Under  this  section  the  court  may  order  allowed  In  the  final  settlement  as  expenses 

an  executor  to  sell  a  stock  of  eroods  In  the  of  administration:    Re  Osborn's  Estate,  86 

reg;ular  course  of  business,  and  the  neces-  Or.  12,  68  Pac.  621. 
expenses  of  llsrhtin^,  clerk  hire,  rent. 


§  117S.    When  Real  Property  May  be  Sold  —  When  same  Specially  Devised. 

When  the  proceeds  of  the  sale  of  personal  property  have  been  exhausted, 
and  the  charges,  expenses,  and  claims  specified  in  section  1169  have  not  all 
been  satisfied,  the  executor  or  administrator  shall  sell  the  real  property  of 
the  estate,  or  so  much  thereof  as  may  be  necessary  for  that  purpose.  If  any 
of  such  real  property  have  been  specially  devised,  it  shall  be  exempt  from 
the  operation  of  the  order  of  sale  in  the  same  manner  as  personal  property 
specially  bequeathed.     [L.  1862;  D.  Cd.  §  1113;  H.  C.  §  1145.] 

See  note  to  precedlnsr  sections. 

§  1173.    Petition  for  Order  of  Sale  of  Real  Property,  what  to  Contain. 

The  petitioin  for  the  order  of  sale  of  real  property  shall  state  the  amount 
of  the  sales  of  personal  property,  the  charges,  expenses,  and  claims  still  un- 
satisfied, so  far  as  the  same  can  be  ascertained,  a  description  of  the  real  prop- 
erty of  the  estate,  the  condition  and  probable  value  of  the  different  portions 
or  lots  thereof,  the  amount  and  nature  of  any  liens  thereon,  the  names,  ages, 
and  residence  of  the  devisees,  if  any,  and  of  the  heirs  of  the  deceased,  so  far 
as  known.     [L.  1862;  D.  Cd.  §  1114;  H.  C.  §  1146.] 

See  note  to  preceding  sections. 

f  1174.    Citation  to  Show  Cause  on  Application  to  Sell  Real  Property. 

Upon  the  filing  of  the  petition  a  citation  shall  issue  to  the  devisees  and 
heirs  therein  mentioned,  and  to  all  others  unknown,  if  any  such  there  be,  to 
appear  at  a  term  of  court  therein  mentioned,  not  less  than  ten  days  after  the 
service  of  such  citation,  to  show  cause,  if  any  exist,  why  an  otier  of  sale 
should  not  be  made  as  in  the  petition  prayed  for.  L.  1862;  D.  Gd.  §  1115; 
H.  C.  §  1147.] 

§  1175.    Service  of  Citation. 

Upon  an  heir  or  devisee,  known  and  resident  within  this  state,  such 
citation  shall  be  served  and  returned  as  a  summons;  and  upon  an  heir  or 
devisee,  unknown  or  nonresident,  it  may  be  served  by  publication  in  a  news- 
paper published  in  the  county  chosen  by  the  administrator  or  executor,  not 
less  than  four  weeks,  or  for  such  further  time  as  the  court  or  judge  may 
prescribe.  When  service  of  the  citation  is  made  by  publication,  there  shall 
be  published  with  it  a  brief  description  of  the  property  described  in  the 
petition.     [L.  1862 ;  D.  Cd.  §  1116 ;  H.  C.  §  1148 ;  L.  1901 ;  p.  398,  §  1.] 

1 1176.    Hearing  and  Order  of  Sale. 

If,  upon  the  hearing,  the  court  find  that  it  is  necessary  that  the  real 
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property,  or  any  portion  thereof,  should  be  sold,  it  shall  make  the  order 
accordingly,  and  prescribe  the  terms  thereof,  whether  of  cash  or  credit,  or 
both;  and  if  the  court  find  that  such  property  can  not  be  divided  without 
probable  injury  and  loss  to  the  estate,  it  may  order  that  it,  or  any  specific  lot 
or  portion  thereof,  shall  be  sold  wholly,  whether  otherwise  necessary  or  not. 
[L.  1862;  D.  Cd.  §  1117;  H.  C.  §  1149.] 

1 1177.    Sale,  how  Made — Security  for  Purchaae  Money,  how  Taken. 

Upon  the  order  being  made,  the  executor  or  administrator  shall  sell  the 
property  therein  specified  upon  the  terms  therein  directed,  and  in  the  manner 
herein  otherwise  provided.    Such  sale  shall  be  made  in  the  same  manner,  if 
sold  at  public  auction,  as  like  property  is  sold  on  execution :   Provided  how- 
ever, that  the  judge  may,  if  thought  best,  order  said  property  to  be  sold  on 
the  premises:   Provided  further,  that  if  upon  application  for  an  order  of 
sale,  or  upon  a  subsequent  application  for  the  purpose,  it  appears  to  the  court 
or  judge  that  it  would  be  for  the  best  interest  of  the  estate,  the  court  or  judge 
may  order  that  the  executor  or  administrator  may  sell  all  the  real  property 
of  the  estate  or  any  part  thereof  at  private  sale.    Before  proceeding  to  sell 
the  real  property  of  an  estate  at  private  sale  as  aforesaid,  the  executor  or 
administrator  shall  publish  a  notice,  particularly  describing  the  property  to 
be  sold,  for  four  weeks  successively  in  a  newspaper  of  the  county  where  the 
property  is  to  be  sold,  if  there  be  one,  or  if  none,  then  in  a  newspaper  pub- 
lished nearest  to  the  property  to  be  sold,  which  notice  shall  also  state  the 
terms  of  sale,  and  that  from  and  after  a  day  certain  named  therein  that  the 
executor  or  administrator  shall  proceed  to  sell  the  real  estate  described  in  said 
notice  at  private  sale :  Provided,  that  all  sales  of  real  property  made  at  private 
sale  shall  be  reported  to  the  county  court  in  the  same  manner  and  be  subject 
to  resale  and  require  confirmation  in  the  same  manner  as  other  sales  of  real 
property  made  by  executors  or  administrators.    That  the  executor  or  admin- 
istrator shall  post  copies  of  said  notice  in  three  public  places  of  the  county  in 
which  the  property  to  be  sold  is  situated.    When  the  sale  is  upon  credit,  the 
executor  or  administrator  shall  take  the  note  of  the  purchaser  for  the  pur- 
chase money,  with  a  mortgage  upon  the  property  to  secure  the  payment 
thereof :  Provided,  that  when  the  inventory  of  any  estate  shows,  or  it  other- 
wise appears  to  the  satisfaction  of  the  county  court  or  judge  thereof,  that  ail 
the  property  left  by  the  deceased  within  the  jurisdiction  of  the  court  does  not 
exceed  in  value  the  sum  of  three  hundred  and  fifty  dollars,  the  county  court 
or  judge  thereof  may  order  the  property  sold,  if  any  sale  thereof  be  necessary, 
without  notice,  or  upon  such  notice  as  the  court  or  judge  thereof  may  direct 
in  a  summary  manner,  at  public  or  private  sale,  and  with  or  without  appraise- 
ment; and  in  such  cases  the  notice  of  the  appointment  of  the  administrator 
may  be  given  by  posting  the  same  in  three  public  places  of  the  county  for  four 
weeks  successively,  and  notice  of  the  filing  of  the  final  account  may  be  given 
in  the  same  manner.     [L.  1862;  D.  Cd.  §  1118;  L.  1876,  p.  11,  §  1;  H.  C. 
§1150;  L.  1893,  p.  96.] 
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1 1178.  Return  of  Sale  and  Objections  Thereto.  ^^    C' 

At  the  term  of  court  next  following  the  sale  of  real  property,  the  executor  ^ 

or  administrator  shall  make  a  return  of  his  proceedings  concerning  such  sale.  ^ 

At  such  time  any  of  the  persons  cited  to  appear  on  the  application  for  the  "^           ^ 

order  of  sale  may  file  his  objection  to  the  confirmation  of  such  sale.    [L.  1862 ;  >    w    ' 

D.  Cd.  §  1119;  H.  C.  §  1151.]  ^  "^    "" 

The  purchasers  at  an  executor's  or  ad- '^required  by  statute  to  be  cited  to  appear  on 
minlstrator's  sale  are  not  entitled  to  appear    an  application  for  an  order  to  sell:   Levy  v. 
and  oppose   the  order  of  confirmation,   as    Riley,  4  Or.  898. 
the  heirs  and  devisees  are  the  only  ones 

1 1179.  When  Sale  Confirmed  and  when  Vacated. 

Upon  the  hearing,  the  court  shall  confirm  the  sale,  and  decree  that  the 
executor  or  administrator  make  a  conveyance  to  the  purchaser,  unless  it 
appear  that  there  were  irregularities  in  the  sale,  or  that  the  sum  bidden  for 
the  property  is  disproportionate  to  the  value  thereof,  and  that  a  sum  exceed- 
ing such  bid  at  least  ten  per  centum,  exclusive  of  the  expenses  of  a  new  sale, 
may  be  obtained  therefor,  in  either  of  which  cases  the  court  shall  make  an 
order  vacating  the  sale,  and  directing  that  the  property  be  resold;  and  upon 
such  second  sale,  the  property  or  any  specific  portion  or  lot  thereof  ordered 
to  be  resold  shall  be  sold  as  if  no  previous  sale  had  taken  place.  In  case 
no  objections  are  made  to  the  confirmation  of  the  sale  as  provided  in  section 
1178,  the  court  shall  nevertheless  examine  the  proceedings  concerning  such 
sale,  and  if  it  appear  proper,  may  make  the  order  of  resale  provided  for  in 
this  section,  in  the  same  manner  and  with  like  effect  as  if  objections  had  been 
filed  thereto.     [L.  1862;  D.  Cd.  §  1120.  H.  C.  §  1152.] 

Where   an  administrator  has  sold  prop-       A  curative  act  may  cure  any  Irregularities 

erty  by  order  of  a  court,  and  received  a  In   an   administrator's    or   executor's    deed 

certain  sum  In  payment,  and  failed  to  ac-  caused  from  a  failure  to  comply  with  the 

count  therefor,   nis  successor  as  such  ex-  conditions  upon  which  the  power  to  make  it 

ecutor  can  not  refuse  to  give  a  deed  to  such  was  delegated  by  the  lesrlslature,  and  which 

property  upon  the  payment  of  the  balance  It  could  have  dispensed  with  In  the  begrln- 

of  such  purchase  price:    Dray  v.  Bloch,  27  nlng:    Mitchell  v.  Campbell,  19  Or.  198,  24 

Or.  &61,    41  Pac.  660.  Pac.    466. 

S  1180.    Recitals  in  Conveyance,  and  Effect  Of. 

A  conveyance  executed  by  an  executor  or  administrator  shall  set  forth 
the  date  of  the  order  directing  the  sale,  and  the  book,  number  thereof,  and 
page  containing  the  same,  and  the  date  of  the  order  confirming  the  sale  and 
directing  the  conveyance,  and  the  book,  number  thereof,  and  page  containing 
the  same,  and  the  title  of  the  court  making  such  orders,  and  shall  operate  to 
convey  all  the  estate,  right,  and  interest  of  the  testator  or  intestate  in  the 
premises  at  the  time  of  his  death.  [L.  1862;  D.  Cd.  §  1121;  L.  1882,  p.  65, 
§1;H.  C.  §1163.] 

This   section  authorizes  simply  the  sale  such  sale  to  believe  that  he  would  acquire 

of  the  Interest  of  the  testator  or  Intestate  a  title  free  from  her  dower,  she  is  not  es- 

in  the  premises.     A  sale,  therefore,  by  an  topped  to  claim  same  by  the  fact  that  the 

executor  does  not  affect  the  widow's  right  proceeds  were  used  to  pay  a  mortgasre  debt 

of  dower,  whether  the  debts  for  which  the  under  which  her  dower  was  about   to  be 

property  was  sold  be  a  lien  on  the  land  or  sold:     Whiteaker   v.    Belt,    25    Or.    494,    36 

only  contract  debts;  and  where  the  widow  Pac.  634. 
has  done  nothing  to  lead  a  purchaser  at 

1 1181.    When  Real  Property  May  be  Sold  to  Make  up  Deficiency. 

When  a  testator  shall  have  specially  bequeathed  any  specific  article  of 

Voi^  I.— 83. 
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personal  property,  or  given  any  legacy  by  will,  and  there  shall  not  be  sufficient 
personal  property,  besides  such  specific  article  pr  the  value  of  such  legacy, 
to  pay  the  funeral  charges,  expenses  of  administration,  and  claims  against 
the  estate,  the  executor  or  administrator  shall  obtain  an  order  to  sell  the  real 
property  sufficient  to  make  up  the  deficiency,  in  the  manner  hereinbefore 
provided.     [L.  1862 ;  D.  Cd.  §  1122 ;  H.  C.  §  1164.] 

S  1188.    Sale  o£  Property  Under  WilL 

When  the  testator  shall  make  provision  in  his  will  for  the  sale  or  dispo- 
sition of  all  or  any  particular  portion  of  his  estate,  for  the  payment  of  funeral 
charges,  expenses  of  administration,  or  of  claims  against  the  estate,  the  prop- 
erty so  appropriated  may  be  sold  or  disposed  of  as  directed,  by  the  executor 
or  administrator  with  the  will  annexed,  without  an  order  of  the  court 
therefor ;  but  he  shall  be  bound  to  conduct  the  sale  and  make  a  return  thereof 
in  all  respects  as  if  it  were  made  by  order  of  the  court,  unless  there  are 
special  directions  in  the  will  concerning  the  manner  and  terms  of  sale,  in 
which  case  he  shall  be  governed  by  such  directions  in  such  respects. 
[L.  1862;  D.  Cd.  §  1123;  H.  C.  §  1166.] 

The  testator  having  devised   real   prop-  plied,  the  sale  beln^  necessary  in  order  to 

erty  to  the  executors  as   trustees  for  the  pay  the  debts:    Brown  v.  Brown,  7  Or.  2tt. 

purpose  of  paylngr  his  debts,  and  the  res!-  Where  the  testator  makes  provision  for 

due  to  be  sold  for  other  specified  purposes,  the  sale  of  property,  by  his  will,  the  exec- 

the  legal  title  is  in  the  trustees,  and  they  utor  may  sell  without  an  order  of  court,  but 

have  power  to  sell  the  land  to  pay  the  debts  in  such  case  the  sale  must  be  reported  to 

without  an  order  of  court,  nor  is  it  neces-  the  county  court,  and  confirmed  as  in  other 

sary  that  such  sale  be  confirmed,  although  cases  of  sales  of  real  property  by  executors 

in  such  a  devise  no  express  power  is  given  and  administrators:    Northop  v.  Marquam, 

to  sell  the  property,   which  power  is   im-  16  Or.  187.  18  Pac.  449. 

S  1183.    Proceeding  in  Case  Property  Appropriated  by  Will  Insufficient. 

If  the  provision  made  by  the  will,  or  the  property  thereby  appropriated, 
be  insuflBcient  for  the  purpose  intended,  the  remaining  portion  of  the  estate 
may. be  sold  for  that  purpose,  according  to  the  provisions  of  this  chapter. 
[L.  1862;  D.  Cd.  §  1124;  H.  C.  §  1166.] 

§  1184.    Bequests  and  Legacies,  when  Liable  for  Debts. 

The  property,  real  and  personal,  given  by  the  will  to  any  devisee  or 
legatee,  is  liable  for  the  payment  of  the  funeral  charges,  expenses  of  admin- 
istration, and  of  claims  against  the  estate,  and  if  there  be  more  than  one  such 
devisee  or  legatee,  then  in  proportion  to  the  value  or  amount  of  the  several 
devises  or  legacies;  except  that  specific  devises  and  legacies  shall  be  exempt 
from  such  liability,  if  such  appear  to  have  been  the  intention  of  the  testator, 
and  there  be  other  sufficient  property  to  satisfy  such  charges,  expenses,  and 
claims.     [L.  1862;  D.  Cd.  §  1125;  H.  C.  §  1157.] 

§  1185.    Sale  of  Contract  for  the  Purchase  of  Real  Property. 

If  the  deceased  was,  at  the  time  of  his  death,  a  party  to  a  contract  for 
the  purchase  of  real  property,  his  interest  in  such  real  property  by  virtue  of 
such  contract  may  be  sold  in  the  same  manner  as  if  such  contract  had  been 
executed  in  the  lifetime  of  the  deceased,  by  a  conveyance  to  him  of  such 
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property  according  to  the  legal  effect  and  terms  of  such  contract.     [L.  1862 ; 
D.  Cd.  §  1126 ;  H.  C.  §  1168.] 

11186.    Sale  Subject  to  Payments  to  be  Made  on  Contract  —  Undertaking  of 
Purchaser. 

If  there  be  any  payments  due,  or  to  become  due,  on  such  contract  to  the 
vendor  of  the  deceased,  the  sale  is  made  subject  thereto,  and  before  the  same 
can  be  confirmed,  or  the  contract  assigned  to  the  purchaser,  such  purchaser 
shall  execute  an  undertaking  with  one  or  more  suflBcient  sureties,  in  an 
amount  not  less  than  double  the  value  of  all  the  payments  then  due,  or  to 
become  due,  for  the  benefit  of  whom  it  may  concern,  to  be  void  upon  the 
condition  that  such  purchaser  will  make  all  such  payments  according  to  the 
terms  of  such  contract,  and  indemnify  the  executor  or  administrator,  or 
ethers  whom  it  may  concern,  against  all  damages,  costs,  and  expenses  by 
reason  of  any  covenant  or  agreement  contained  in  such  contract.  [L.  1862 ; 
D.  Cd.  §  1127 ;  H.  C.  §  1169.] 

§  1187.    Assignment  o£  Contract,  and  Effect  Thereof. 

The  order  of  confirmation  of  such  sale  shall  direct  the  executor  or  ad- 
ministrator to  make  an  assignment  of  such  contract  to  the  purchaser,  which 
assignment  shall  vest  in  the  purchaser,  his  heirs  and  assigns,  all  the  estate, 
right,  and  interest  of  the  deceased  at  the  time  of  his  death  in  such  real  prop- 
erty, and  give  to  the  purchaser  the  same  rights  and  remedies  against  the 
vendor  thereof  as  the  deceased  would  have  had  or  been  entitled  to  if  living. 
[L.  1862;  D.  Cd.  §  1128;  H.  C.  §  1160.] 

S 1188.    Order  to  Redeem  Mortgaged  Property. 

If  the  deceased  left  any  property,  real  or  personal,  under  mortgage,  and 
did  not  devise  or  provide  for  the  redemption  of  the  same  by  will,  the  court 
or  judge  thereof,  upon  the  application  of  the  executor  or  administrator,  or 
the  application  of  an  heir  or  creditor,  or  other  person  interested  in  the  estate, 
may  order  the  executor  or  administrator  to  redeem  such  property  out  of  the 
proceeds  of  the  other  personal  property,  if  it,  appear  that  such  redemption 
would  be  for  the  interest  of  the  estate,  and  not  prejudicial  to  creditors. 
[L,  1862 ;  D.  Cd.  §  1129 ;  H.  C.  §  1161.] 

Under  §  1180  It  was  held  that  a  widow's  by  this  and  the  two  succeedlngr  sections, 

light  of  dower  was  unaffected  by  the  sale  of  As  the  latter  point  was  not  necessary  to  the 

an  administrator,  where  she  had  done  noth-  decision   of  the   case   it  was   not  decided: 

lug  to   lead   the  i^urchaser  to  believe  that  ^hlteaker  v.  Belt,  26  Or.  494,  36  Pac.  634. 
he  would  acquire  a  title  clear  of  her  right  '     By  this  and  the  succeeding  sections  It  Is 

of  dower.    It  was  there  stated  that  the  rule  evident  that  the  death  of  the  testator  does 

is  the  same  whether  the  sale  Is  made  to  pay  not  affect  the  ordinary  mode  of  f  credos - 

or  discharge  a  lien  upon  the  premises,  or  to  Ing  a  mortgage  on  the  property  of  the  de- 

pay  simple  contract  debts  of  the  Intestate,  ceased,    and   vest   such   proceeding   in   the 

unless,  perhaps.  It  is  made  on  an  applica-  c6unty  court:    Verdier  v.*  Bigne,  16  Or.  210, 

tlon  for  an  order  of  redemption,  as  provided  19  Pac.  64. 

1 1189.    Order  for  the  Sale  of  Mortgaged  Property. 

If,  upon  such  application,  such  redemption  be  deemed  not  proper,  or 
inexpedient,  the  court  shall  order  such  property  to  be  sold  in  like  manner 
and  with  like  effect  as  is  provided  in  other  cases  of  the  sale  of  real  property 
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by  this  title ;  and  the  conveyance  to  the  purchaser  shall  operate  to  convey  to 
him  all  the  estate,  right,  and  interest  which  the  deceased  would  have  had  in 
the  property  had  not  the  same  been  mortgaged  by  him.  [L.  1862;  D.  Cd. 
§1130;H.  C.  §1162.] 

§  1190.    Order  Making  Application  of  Proceeds  of  Sale  of  Mortgaged  Property. 

Ten  days  before  making  an  order  for  the  application  of  the  proceeds  of 
such  sale,  the  mortgagee,  or  other  person  to  whom  the  debt  which  is  secured 
by  such  mortgage  is  payable,  shall  be  cited  to  appear  and  show  the  amount  of 
his  debt,  and  make  his  objections,  if  any,  to  the  report  of  the  expenses  of  the 
proceeding  and  sale  as  claimed  by  the  executor  or  administrator,  and  there- 
upon the  court  shall  order  that  the  proceeds  of  the  sale  be  first  appUed  to 
the  payment  of  the  proper  expenses  of  the  proceeding  and  sale,  and  secondly, 
to  the  satisfaction  of  such  debt,  and  the  residue,  if  any,  in  due  course  of 
administration.     [L.  1862 ;  D.  Cd.  §  1131 ;  H.  C.  §  1163.] 

This  section,  with  others.  Indicates  that  Is  prior  In  time;  and  In  any  event  only  the 

it  is  not  Intended  that  the  compensation  of  costs  of  sale  under  the  special  procedure 

an  executor  or  administrator  and  the  ex-  in  the  county  court  to  divest  the  lien  and 

penses  of  administration  should  become  a  the  tsjces  upon  thQ  property  are  entitled  to 

lien  superior  in  rigrht  to  a  morUragre  of  the  precedence  in  the  order  of  payment:   Shep- 

deceased,  which,   in  the  nature  of  things,  ard  v.  Saltzman.  34  Or.  43,  54  Pac  882. 

f  1191.    Sections  Not  Construed  to  Include  What  Mortgage  or  Other  Lien. 

Sections  1188,  1189,  and  1190  shall  not  be  construed  to  include  a  mort- 
gage which  has  been  foreclosed,  or  upon  which  a  suit  has  been  commenced 
for  foreclosure,  before  the  application  for  the  order  of  redemption  or  sale 
is  made,  nor  to  any  other  lien  arising  upon  judgment  or  decree  given  against 
the  deceased  in  his  lifetime.     [L.  1862 ;  D.  Cd.  §  1132 ;  H.  C.  §  1164.] 

§  1198.    When  Debt  Not  Due,  How  Satisfied. 

If  the  debt  secured  by  the  mortgage  mentioned  in  section  1188  be  not 
due  at  the  time  of  the  making  of  the  order  for  redemption  or  application  of 
the  proceeds  of  sale,  the  party  to  whom  it  is  payable  shall  be  entitled  to 
receive  in  satisfaction  thereof  such  sum  as  may  be  ascertained  to  be  equal 
to  the  present  value  thereof.     [L.  1862 ;  D.  Cd.  §  1133 ;  H.  C.  §  1165.] 

§1193.    Effect  of  Order  of  Confirmation  of  Sale  —  Purchase  by  Executor  or 
Administrator  Void. 

The  order  of  confirmation  of  sale  in  this  chapter  mentioned  is  conclnsite 
as  to  the  regularity  of  the  sale,  and  no  further.  All  purchases  of  the  prop- 
erty of  the  estate  by  an  executor  or  administrator,  however  made,  whether 
directly  or  indirectly,  are  prohibited,  and  if  made  are  void.  [L.  1862; 
D.  Cd.  §1134;H.  C.  §1166.] 

§  1194.    Property  of  Estate  Sold  on  Foreclosure  May  be  Redeemed  by  Executor 
or  Administrator. 

Hereafter  it  shall  be  lawful  for  any  executor  or  administrator  of  an 
estate  of  any  decedent  to  redeem,  for  the  benefit  of  the  estate,  any  real 
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estate  belonging  to  the  estate  which  may  at  any  time  hereafter  be  sold  at 
public  auction^  either  by  decree  of  court  on  foreclosure  of  mortgage  or  upon 
judgment,  in  the  same  manner  and  upon  the  same  terms  that  property  may 
be  redeemed  by  any  debtor.     [L.  1898,  p.  34,  §  1.] 

1 1195.    May  Borrow  Money  and  Execute  Mortgage  to  Fund  Indebtedness. 

That  it  shall  be  lawful  for  any  executor  or  administrator,  at  any  time 
hereafter,  with  the  consent  of  the  county  court  within  whose  jurisdiction  such 
property  may  lie,  to  borrow  money  upon  any  property  belonging  to  the  estate, 
and  to  execute  a  mortgage  thereon  as  security,  for  the  purpose  of  funding  the 
indebtedness  against  the  estate,  when  it  is  shown  by  affidavit  that  the  money 
can  be  secured  for  the  same  or  a  less  rate  of  interest  than  that  already  paid, 
and  for  the  further  purpose  of  paying  the  interest  on  outstanding  obligations 
that  are  liens  on  premises  to  be  mortgaged,  when  it  is  shown  by  affidavit  to 
be  necessary,  whether  said  property  has  or  has  not  before  that  time  been 
mortgaged  by  the  decedent  or  his  executor  or  administrator.  [L.  1898, 
p.  34,  §  2.] 

1 1190.    When  Executor  or  Administrator  May  Avoid  Fraudulent  Acts  of  the 
Deceased  —  Conveyance  and  Judgments. 

Whenever  the  assets  of  the  estate  are  insufficient  to  satisfy  the  funeral 
charges,  expenses  of  administration,  and  the  claims  against  the  estate,  and 
the  deceased  shall  in  his  lifetime  have  made  or  suffered  any  conveyance, 
transfer,  or  sale  of  any  property,  real  or  personal,  or  any  right  or  interest 
therein,  with  intent  to  delay,  hinder,  or  defraud  creditors,  or  when  such  con- 
veyance, transfer,  or  sale  has  been  so  made  or  suffered  that  the  same  is  void 
in  law  as  against  creditors,  or  when  the  deceased  in  his  lifetime  has  suffered, 
consented,  or  procured  any  judgment  or  decree  to  be  given  against  him  with 
such  intent  or  in  such  manner  as  to  be  likewise  void,  it  is  the  duty  of  such 
executor  or  administrator  to  make  application  by  petition  to  the  county 
court  or  judge  thereof  for  leave  to  commence  and  prosecute  to  final  judgment 
or  decree  the  necessary  and  proper  actions,  suits,  or  proceedings  to  have  such 
conveyance,  transfer,  sale,  judgment,  or  decree  declared  void,  and  the  prop- 
erty affected  thereby  discharged  from  the  effect  therof.  [L.  1862;  D.  Cd. 
§1135;  H.  C.  §1167.] 

The  object  and  effect  of  this  section  is  to  administrator  shall  proceed  as  directed  in 

declare  that  an  executor  or  administrator  this  section;  and  if  he  refuse  to  do  so,  or 

shall  not  upon  his  own  motion,  and  without  if  his  personal  interests  are  such  as  to  pre- 

any  showing  of  the  necessity  therefor  for  vent  him  from  doing:  his  official  duty,  he  is 

the  purpose  of  administration,  institute  or  not  a  suitable  person  to  be  intrusted  with 

maintain  suits  to  determine  questions  af-  the  duties  of  the  office,  and  should  be  re- 

fectinsT  the  title  to  the  real  estate  of  de-  moved.  Where,  therefore,  the  administrator 

cedent:    Kiner  v.  Boyd,  4  Or.  332.  is  one  of  the  grantees  in  a  series  of  deeds. 

The  administrator  can  only  institute  pro-  claimed    by    the    creditors    to   be    void    for 

ceedinss  to  set  aside  a  conveyance  when  lack    of    consideration,    he    should    be    re- 

the  assets  of  the  estate  in  his  hands  are  moved,    without    regrard    to    the    question 

insufficient  to  satisfy  the  funeral  charges,  whether  the  conveyances  are  void,  since  his 

the  expenses  of  administration  and  claims  personal  interests  are  in  conflict  with  his 

against  the  estate:   Humphreys  v.  Taylor,  6  duties  as  administrator:    Marks  v.   Coats, 

Or.  268.  •  37  Or.  611,  62  Pac.  488. 

If  the  estate  of  the  decedent  is  insolvent.       When    land   of   the   value   of   $2,000   was 

and  it   appears  that  he  made  conveyance  conveyed   for   a   consideration   of   $100,    as 

of  land  in  his  lifetime,  which  there  is  rea-  against   existing   creditors   such   deed   was 

sonable  ground  to  believe  fraudulent,   the  constructively     fraudulent:       Scroggin     v. 

creditors  have  the  right  to  insist  that  the  Schloath,   16  Or.  380,  15  Pac.   636. 
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1 1197.  Order  Allowing  Proceedings  Therefor. 

If  upon  the  application  it  appear  to  such  court  or  judge  that  the  assets 
are  insufficient  for  the  purposes  specified  in  the  last  section^  and  that  it  is 
probable  that  the  conveyance,  transfer,  judgment,  or  decree  was  made, 
suffered,  consented  to,  or  procured  with  the  intent  or  in  the  maimer  specified 
in  the  last  section,  it  shall  make  the  order  directing  the  proceedings  to  be 
commenced  and  prosecuted  as  to  any  or  all  of  the  matters  alleged  in  the 
petition  and  necessary  to  supply  the  deficiency  in  the  assets.  [L.  1862; 
D.  Cd.  §1136;  H.  C.  §1168.] 

1 1198.  Disposition  of  Property  Recovered  on  Such  Proceedings. 

The  property  recovered  by  means  of  any  proceeding  in  pursuance  of  the 
last  two  sections  is  to  be  sold  and  appropriated  to  supply  the  deficiency  men- 
tioned in  section  1193  in  the  same  manner  as  other  like  property;  but  the 
right  to  or  interest  in  the  surplus,  if  any,  remains  as  if  such  proceeding  had 
not  been  allowed  or  commenced.     [L.  1862;  D.  Cd.  §  1137;  H.  C.  §  1169.] 


CHAPTER  VII. 

OF    THE    ACCOUNTS    OF    EXECUTORS    AND    ADMINISTRATORS. 

§  1199.    Account  of  Executor  or  Administrator,  when  Filed  and  what  to  Contain. 

An  executor  or  administrator  shall,  within  the  first  ten  days  of  April 
and  of  October  of  each  year,  until  the  administration  is  completed  and  he 
is  discharged  from  his  trust,  render  an  account  verified  by  his  oath,  and 
file  the  same  with  the  clerk,  showing  the  amount  of  money  received  and 
expended  by  him,  from  whom  received  and  to  whom  paid,  with  the  proper 
vouchers  for  such  payments,  the  amount  of  the  claims  presented  against 
the  estate  and  allowed  or  disallowed,  and  the  name  of  the  claimants  of  each, 
and  any  other  matter  necessary  to  show  the  condition  of  the  affairs  thereof: 
Provided  however,  that  in  case  the  daite  of  the  notice  of  the  appointment  of 
said  executor  or  administrator  shall  be  within  sixty  days  next  preceding 
the  first  day  of  April  or  October,  the  filing  of  such  account  shall  be  omitted 
until  the  succeeding  April  or  October.  [L.  1862;  D.  Cd.  §  1138;  L.  1895, 
p.  89,  §  1 ;  H.  C.  §  1170.] 

S  1900.    Proceeding  if  Administrator  Neglect  to  File  an  Account. 

An  executor  or  administrator  who  shall  fail  to  file  an  account,  as  re- 
quired in  the  last  section,  may  be  required  by  a  citation,  ordered  by  the 
court  or  judge,  to  appear  and  do  so,  either  upon  the  application  of  an  heir 
or  creditor,  or  other  person  interested  in  the  estate,  or  without  it  If  the 
executor  or  administrator  refuse  or  neglect  to  appear  when  cited,  or  to  file 
the  account  as  required,  he  may  be  punished  for  a  contempt,  or  by  warrant 
of  the  judge  be  committed  at  once  to  close  custody  in  the  jail  of  the  county 
until  he  consent  to  do  so.    [L.  1862 ;  D.  Cd.  §  1139 ;  H.  C.  §  1171.] 
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In  a  suit  on  an  administrator's  bond,  an  person  at  the  hearing,  but  declined  further 

objection  that  he  had  not  been  cited  to  ren-  to   attend    the    trial,    the   appearance   dis- 

der  an  account,  and  that  therefore  the  ac-  pensing  with  the  necessity  for  a  citation: 

tion  was  premature,  was  untenable,  where  Rutenic  v.  Hamakar,  40  Or.  ,   67  I^c. 

11  appeared  that  he  filed  an  answer  to  the  197. 
petition  for  an  accountin^r,  and  appeared  in 

S  1901.    Order  for  Payment  of  the  Expenses,  Charges^  and  Claims. 

At  the  first  term  of  the  court  after  the  filing  of  the  first  semiannual 
account  and  each  semiannual  account  thereafter^  the  court  shall  ascertain 
and  determine  if  the  estate  be  sufficient  to  satisfy  the  claims  presented  and 
allowed  by  the  executor  or  administrator,  within  the  first  six  months  or  any 
succeeding  period  of  six  months  thereafter,  after  the  date  of  the  notice  of  his 
appointment,  after  paying  the  funeral  charges  and  expenses  of  administration ; 
and  if  so,  it  shall  so  order  and  direct;  but  if  the  estate  be  insufficient  for  that 
purpose,  it  shall  ascertain  what  per  centum  of  such  claims  it  is  sufficient  to 
satisfy,  and  order  and  direct  accordingly.  [L.  1862;  D.  Cd.  §  1140;  H.  C. 
§  1172.] 

B7  paying:  claims  in  advance  of  an  order  annual  account,  and  it  has  been  approved 
of  the  court,  an  administrator  or  executor  by  the  court,  and  he  is  directed  to  pay  the 
takes  the  risk  of  securing;  the  approval  of  claim  allowed  in  whole  or  in  part,  this  con- 
his  acts  by  the  court  when  his  accounts  and  stitutes  an  intermediate  or  partial  settle- 
vouchers  shall  be  presented:  Rostel  v.  ment,  which  is  prima  facie  evidence  of  the 
Morat,  19  Or.  183,  23  Fac.  900.  correctness  of  the  account.     The  passing, 

Frequent  accountings  are  required  of  the  however,  of  the  account  by  the  court  is  not 
executor  to  be  submitted  for  the  approval  conclusive,  and  objections  to  an  item  in 
of  the  court.  At  any  of  these  accountings  the  account  may  be  made  on  the  final  ac- 
the  court  may  order  a  distribution  of  the  counting.  Where  the  court  has  not  passed 
funds  on  hand,  and  an  entry  of  such  order  upon  a  claim,  however,  the  mere  allowance 
per  se  fixes  personal  liability  upon  the  ad-  of  it  by  the  administrator  does  not  make 
minlstrator  in  favor  of  the  claimant  in  the  out  a  prima  facie  case  in  favor  of  its  valid- 
amount  required  to  be  so  distributed  by  ity,  and  such  claim  must  be  supported  by 
htm:  Willis  v.  Marks,  29  Or.  &02,  45  Pac.  proof  when  objected  to  upon  final  account- 
293.  ing:    Re  Chambers'  Estate,  38  Or.  134,  62 

When  the  administrator  has  filed  a  semi-  Pac.  1013. 

1 1S02.    Final  Account,  when  Filed  and  what  to  Contain. 

When  the  estate  is  fully  administered^  it  shall  be  the  duty  of  the  execu- 
tor or  administrator  to  file  his  final  account.  Such  account  shall  be  verified 
by  his  own  oath,  and  contain  a  detailed  statement  of  the  amount  of  money 
received  and  expended  by  him,  from  whom  received  and  to  whom  paid,  and 
refer  to  the  vouchers  for  such  payments,  and  the  amount  of  money  and 
property,  if  any,  remaining  unexpended  or  appropriated.  Upon  the  filing 
of  the  final  accoimt,  the  court  or  judge  thereof  shall  appoint  a  day  at  some 
time  subsequent  thereto  for  the  hearing  of  objections  to  such  final  account 
and  the  settlement  thereof,  and  shall  direct  the  administrator  or  executor 
to  give  notice  thereof  in  some  newspaper  published  in  the  county,  and 
designated  by  said  administrator  or  executor,  if  there  be  one,  or  otherwise 
in  such  newspaper  as  may  be  designated  by  the  said  court  or  judge,  as  often 
as  once  a  week  for  four  successive  weeks,  and  oftener  if  the  court  or  judge 
6haU  so  direct.    [L.  1862 ;  D.  Cd.  §  1141 ;  L.  1901,  p.  131,  §  1 ;  H.  C.  §  1173.] 

In  presenting  a  claim  for  extra  compen-  has  no  power  to  allow  or  consider  a  further 
sation  of  an  executor,  the  account  should  or  supplemental  report  without  eriving:  no- 
show  particularly  each  service  on  which  tice  to  all  parties  interested  and  allowing 
the  claim  is  based,  with  such  explanation  them  an  opportunity  to  be  heard:  Dray  v. 
as  wUl  enable  interested  persons  to  fairly  Bloch,  29  Or.  361,  45  Pac.  772. 
understand  the  situation:  Re  Partridge's  The  probate  court,  in  proceedings  to  set- 
Estate,  81  Or.  297,  61  Pac.  82;  Steel  v.  Hoi-  tie  an  administrator's  account,  has  no  Juris- 
laday,  20  Or.  462,  25  Pac.  69.  diction  to  pass  on  the  right  of  the  adminls- 

Under  this  and  8  1210,  post,  after  an  order  trator   to  set-oflf  a  personal   debt   to   him 

has  been  made  passing  on  a  final  account  against  the  claim  of  a  distributee;  but  it 

of  an  executor  or  administrator,  the  court  has  Jurisdiction  to  determine  the  right  of 


520       Proobbdings  in  Administration  op  Estates,    [title  xvi. 

the    administrator,     as     such,     to     set-off  detailed  report:    In  re  Osbum's  Estate,  3€ 

against    the    claim    of    a    distributee    the  Or.  11.  68  Pac.  521. 

amount  of  costs  which  accrued  in  favor  of  Bix.  parte  orders  of  a  county  court  dlrect- 

the   estate   in  suits   brought  by  such  dis-  ing  an  administrator  to  pay  bills  that  on 

tributee,  as  such  a  claim  would  be  a  debt  final  settlement  are  disallowed,  can  afford 

due  the  estate:    Dray  v.  Bloch.  29  Or.  3&3.  no  protection  to  the  administrator   in  his 

46  Pac.  772.  final   account:     In   re   Osbum's   Estate,   S< 

A  decree  approving  the  final  account  of  Or.  14,  68.  Pac.  621. 

an  executor  or  administrator  is   only  pri-  Where   it  satisfactorily  appears  that  an 

mary   evidence   of   the   correctness   of   the  administrator  has  really  accounted  for  all 

account.     Such  a  decree  is  not  conclusive,  the  property  of  the  estate,  and  has  received 

but  prima   facie   evidence   only:     Cross   v.  substantially  its  appraised  value,  he  should 

Baskett,  17  Or.  88,  21  Pac.  47.  not  be  charged  with  more  than  the  amount 

The  mere  allowance  of  a  claim  by  an  ad-  received:    In  re  Osbum's  Estate.  36  Or.  15, 

ministrator   does    not   make    out   a   prima  68  Pac.  621. 

facie  case  in  favor  of  its  validity  if  objected  An  allowance  of  $31  for  carriages  and  a 
to  on  final  accounting,  but  the  claimant  hearse  and  for  caring  for  the  body  of  de- 
must  substantiate  his  claim  by  proof:  Re  ceased,  where  the  estate  is  appraised  at 
Chambers'  EiState,  38  Or.  134,  62  Pac.  1013.  12.400  is  not  unreasonable,  nor  an  allowanoe 

Where  the  property  of  the  estate  was  dis-  of  |100  for  attorney's  fees  in  settling  such 

posed  of  by  auction  and  private  sale,  and  estate:    In  re  Osbum's  Estate,  36  Or.  13.  68 

the  administrator  shows  that  it  was  impos-  Pac.  621. 

sible  to  keep  an  account  of  each  article  sold.  After  an  administrator  has  filed  a  final 

or  of  the  purchasers'  names,  the  court,  if  account  showing  an  administration  on  the 

convinced  that  the  administrator  made  an  estate,  he  is  estopped  to  deny  his  represen- 

honest  effort  to  sell  for  the  interests  of  all  tative  capacity  or  his  liability  to  account: 

concerned,  will  not  require  an  itemized  and  In  re  Osbum's  ESstate,  86  Or.  11.  68  Pac.  621. 

(  1908.    Objections  to  Final  Account,  by  whom  and  when  Made. 

An  heir,  creditor,  or  other  person  interested  in  the  estate  may,  on  or 
before  the  day  appointed  for  such  hearing  and  settlement,  file  his  objec- 
tions thereto,  or  to  any  particular  item  thereof,  specifying  the  particulars 
of  such  objections;  but  no  creditor  shall  be  allowed  to  object  to  such  ac- 
count whose  claim  has  been  satisfied,  as  allowed  by  the  executor  or  admin- 
istrator, or  established  by  judgment  or  decree.  [L.  1862;  D.  Cd.  §1142; 
H.  C.  §  1174.] 

(  1904.    Decree  upon  Final  Account,  and  ££Fect  Thereof. 

Upon  the  hearing,  the  court  shall  give  a  decree  allowing  or  disallow- 
ing the  final  account,  either  in  whole  or  in  part,  as  may  be  just  and  right; 
and  such  decree  in  any  other  action,  suit,  or  proceeding  between  the  parties 
interested  or  their  representatives  is  primary  evidence  of  the  correctness  of 
the  account  as  thereby  allowed  and  settled.  [L.  1862;  D.  Cd.  §  1143;  H.  C. 
§  1176.] 

An  adjudication  of  the  county  court  set-  appeal   the  evidence  must  accompany  th« 

tiing  the  flnal  account  of  an  administrator  transcript:   Re  Plunkett's  Estate,  33  Or.  41i 

and  directlnsr  the  distribution  of  the  estate,  64  Pac.  162. 

is  a  decree  and  not  a  Judgment,  and  on  an  See  note  to  S  1202,  ante. 

§  1905.    Administrator  Chargeable  with  the  Amount  of  Inventory. 

An  executor  or  administrator  is  chargeable  in  his  account  with  all  the 
property  of  the  estate  which  may  come  into  his  possession,  at  the  value  of 
the  appraisement  contained  in  the  inventory,  except  as  in  this  chapter 
otherwise  provided.    [L.  1862;  D.  Cd.  §  1144;  H.  C.  §  1176.] 

The  Inventory  beingr  the  basis  upon  which  celved:    In  re  Osbum's  Estate,  86  Or.  16,  SS 

the  final  account  of  the  administrator  is  ex-  Pac.  621. 

amlned.  and  the  filingr  of  the  flnal  account  Where  there  Is  any  loss  In  value  of  the 

makes  the  inventory  upon  which  It  is  based  assets  of   an  estate  as  shown  by  the  in- 

a   part   of   the   record,    such    Inventory    is,  ventory  of  the  executor,  the  burden  la  on 

therefore,    properly    included    in    the   tran-  him  to  show  that  the  loss  occurred  without 

script  whether   It   is  erlven   in   evidence  or  fault  on  his  part:     Conser's  ESstate.  40  (^. 

not:    In  re  Osbum's  Estate,  36  Or.   11,   68    ,  66  Pac.  608. 

Pac.  621.  Where   an   executor   shows    that  he  re* 

Where   It  satisfactorily  appears   that  an  celved  for  a  note  and  mortsa^e  all  that  they 

administrator  has  really  accounted  for  all  were    reasonably   worth,    he    Is   not  to  be 

the  property  of  the  estate,  and  has  received  charged  with   the  dlCTerence  between  sach 

substantially  its  appraised  value,  he  should  sum  and  the  amount  at  which  the  note  and 

not  be  charsredwlth  the  full  appraised  value,  mortgage  were  appraised:    Conser's  Estate, 

but  simply  with  the  amount  he  actually  re-    40  Or.  »  66  Pac.  608. 
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%  1S08.    Administrator  or  Executor  not  to  Profit  or  Suffer  Through  Change  of 
Values  or  Inability  to  Collect. 

He  shall  not  make  profit  by  the  inci^ease  in  value  of  the  property  of 
the  estate^  nor  suflfer  loss  for  the  decrease  in  value  or  the  destruction  thereof, 
without  his  fault;  and  if  any  of  the  property  of  the  estate  sell  for  more 
than  its  appraised  value,  he  shall  account  for  the  excess;  and  if  any  such 
property  sell  for  less  than  its  appraised  value,  he  shall  not  be  responsible  for 
the  loss,  unless  occasioned  by  his  fault.  He  shall  not  be  accountable  for 
the  debts  due  the  estate,  if  it  appear  that  they  remain  imcollected  without 
his  fault.  He  shall  not  purchase  any  claim  against  the  estate  which  he 
represents,  and  if  he  satisfies  any  such  claim  for  less  than  its  nominal  value, 
he  is  only  entitled  to  charge  in  his  account  the  sum  actually  paid.  [L.  1862 ; 
D.  Cd.  §  1145 ;  H.  C.  §  1177.] 

i  1SK)7.     Expenses  and  Compensation  of  Administrator. 

An  executor  or  administrator  shall  be  allowed,  in  the  settlement  of  his 
account,  all  necessary  expenses  incurred  in  the  care,  management,  and  set- 
tlement of  the  estate,  including  reasonable  attorney  fees  in  any  necessary 
litigation  or  matter  requiring  legal  advice  or  counsel.  For  his  services 
he  shall  receive  such  compensation  as  the  law  provides;  but  when  the  de- 
ceased, by  his  will,  has  made  special  provision  for  the  compeiisation  of  his 
executor,  such  executor  is  not  entitled  to  any  other  compensation  for  his 
services,  unless  he  shall,  within  ten  days  after  his  appointment,  subscribe 
and  file  with  the  clerk  a  written  declaration  renouncing  the  compensation 
provided  by  the  will.    [L.  1862;  D.  Cd.  §  1146;  H.  C.  §  1178.] 

An  executor  la  entitled  to  reasonable  at-       An  administrator  who  has  made  two  dlf- 

tomey's  fees  in  any  necessary  litigation  or  ference  charges,  one  of  $30,  and  the  other  of 

matter  requiring  legal  advice:   Steel  v.  Hoi-  $100,  for  the  same  trip,  will  be  allowed  but 

llday,  20  Or.  464,  25  Pac.  69.  $60  for  the  two  trips,  where  it  is  shown  that 

An  item  in  an  administrator's  final  ac-  $30  is  sufficient  to  cover  the  expenses:    Re 

count,  paid  to  his  attorney  for  making  an  McCullough's  Estate,  31  Or.  93,  49  Pac.  886. 
inventory,  may  be  rejected,  when  such  at-       The  claim  of  an  executor  for  attorney's 

tomey    is    allowed    a    gross    sum    for    his  fees  should  ordinarily  be  presented  in  an 

services  in  the  management  and  settlement  itemized  form,   and  not  for  an  aggregate 

of  the  estate:    Re  McCullough's  Estate,  31  amount  by  the  year,  but  under  peculuir  clr- 

Or.  86,  49  Pac.  886.  cumstancea-thls  rule  may  not  be  enforced: 

The   executor  can   only   bind   the  estate  Steel  v.  HoUaday,  20  Or.  467,  2&  Pac.  69. 
for  expenses   in  protecting  it,   or  by  stat-       An  allowance  of  $100  for  attorney's  fees 

utory   authority.     This    section   permits   a  in  settling  an  estate  of  $2,400,  consisting  of 

contract  with  an  attorney  to  undertake  litl-  a  stock  of  goods,  is  not  unreasonable:    Re 

gation  for  a  liberal  fee  contingent  on  sue-  Osburn's  Estate.  36  Or.  13,  58  Pac.  621. 
cess:     Re  McCullough's  Estate.  31  Or.   96,        The   claim    of   an   administrator   for   his 

49  Pac.  886.  necessary  expenses  does  not  give  him  a  lien 

An  attorney  may  be  allowed  his  expenses  prior  to  a  mortgage  on  the  testator's  lands, 

necessarily    incurred    In   traveling   for   the  though  the  other  property  is  not  sufficient 

estate  which  he  represents,  and  a  gross  sum  to  pay  such  expenses:   Shepard  v.  Saltzman, 

for  his  services:    Re  McCullough's  E«state,  34  Or.  43.  54  Pac.  882. 
31  Or.  98,  49  Pac.  886.  The   allowance    by    the    county    court   of 

An  administrator,  who.  before  decedent's  attorney's  fees  to  the  attorney  of  the  ad- 
death  visited  him  at  his  request,  is  not  ministrator,  before  the  final  accounting  of 
entitled  to  charge  the  estate  for  his  ex-  the  latter,  creates  a  valid  claim  against  the 
penses.  when  no  promise  of  payment  by  estate  which  will  authorize  the  attorney  to 
decedent  is  shown,  and  the  parties  were  petition  for  the  removal  of  the  successor 
relatives  and  on  friendly  terms;  but  the  of  such  administrator,  as  this  section  does 
administrator  is  entitled  to  payment  for  not  limit  the  right  to  grant  such  fees  to 
traveling  expenses  incurred  on  a  visit  to  the  the  final  settlement:    Knight  v.  Hamakar, 

executrix,  at  her  request,  to  consult  as  to  40  Or.  ,  67  Pac.  107. 

the  proper  management  of  the  estate:    Re 
McCullough's  Estate,  31  Or.  92,  49  Pac.  886. 

1 1908.    When  Court  to  Reduce  Compensation  Provided  by  WilL 

Notwithstanding  the  provision  in  the  will  for  the  compensation  of  an 
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executor^  if  the  estate  be  insufficient  to  satisfy  the  claims  against  it,  the 
court  shall  reduce  such  compensation^  so  far  as  may  be  necessary  to  sat- 
isfy such  claims,  to  an  amount  equal  to  what  the  executor  would  have  been 
entitled  if  no  such  provision  had  been  made.  [L.  1862;  D.  Cd,  §  1147;  H.  C. 
§  1179.] 

1 1909.    Amount  of  Compensation  Allowed  Executor  or  Administrator. 

The  compensation  provided  by  law  for  an  executor  or  administrator  is 
a  commission  upon  the  whole  estate  accounted  for  by  him^  as  follows : — 

1.  For  the  first  thousand  dollars,  or  any  less  sum,  at  the  rate  of  seven 
per  centimi  thereof; 

2.  For  all  above  that  sum  and  not  exceeding  two  thousand  dollars,  at 
the  rate  of  five  per  centum  thereof; 

3.  For  all  above  two  thousand  and  not  exceeding  four  thousand  dollars, 
at  the  rate  of  four  per  centum  thereof; 

4.  For  all  above  the  last  mentioned  simi,  at  the  rate  of  two  per  centum 
thereof. 

In  all  cases,  such  further  compensation  as  is  just  and  reasonable  maj 
be  allowed  by  the  court  or  judge  thereof,  for  any  extraordinary  and  unusual 
services  not  ordinarily  required  of  an  executor  or  administrator  in  the  dis- 
charge of  his  trust.    [L.  1862;  D.  Cd.  §  1148;  H.  C.  §  1180.] 

The  allowance  of  extra  compensation  to  been  rendered,  with  Its  particular  Talne, 
administrators  or  executors  for  their  serv-  and  until  such  an  account  Is  presented  no 
Ices  Is  a  matter  largely  within  the  dlscre-  allowance  should  be  made  therefor:  Steel  t. 
tlon  of  the  county  court,  which  can  only  be  Holladay.  20  Or.  464,  26  Pac  69;  Re  Far- 
reviewed  for  a  manifest  abuse:  Re  McCul-  tridge's  ESstate,  81  Or.  297,  61  PajG.  82. 
lough's  Estate,  81  Or.  94,  49  Pac.  886;  Re  An  allowance  of  8200  for  eight  months* 
Partridge's  Estate,  81  Or.  306,  61  Pac.  82.  work  In  closing  out  a  stock  of  goods  under 

Unusual    and    extraordinary    services    of  the  court's  order  Is  not  unreasonable:  In  re 

an  executor,  for  which  the  court  is  author-  Osbum's  Estate,  86  Or.  14,  68  Pac  681. 

Ized    to   allow    a    compensation,    are    such  No   commission   can   be   allowed  an  ex- 

services  as  are  not  ordinarily  required  of  ecu  tor  on  property  which  never  came  Into 

an  executor  in  the  discharge  of  the  duties  his  possession,  nor  on  property  which,  al- 

of  his  trust:    Steel  v.  Holladay,  20  Or.  464,  though  it  belonged  to  the  estate,  has  not 

26  Pac.  69.  been  administered  on,  and  is  not  under  the 

The  claim  of  an  executor  for  unusual  or  control  of  the  probate  court:    Steel  v.  Hoi- 

extraordinary    services    should    contain    a  laday,  20  Or.  464,  26  Pac  69. 
statement  or  each  service  claimed  to  have 

S  1810.    Proceedings  in  Case  of  Neglect  to  File  Final  Account. 

Before  the  time  appointed  for  the  hearing  and  settlement  of  a  final 
account^  the  executor  or  administrator  shall  file  with  the  clerk  a  copy  of 
the  notice  thereof,  with  the  proper  proof  of  its  publication  as  directed.  An 
executor  or  administrator  who  shall  fail  to  file  his  final  account  as  pro- 
vided in  section  1202  may  be  proceeded  against  in  Uke  manner  and  with 
like  effect  as  provided  in  section  1200  in  case  of  failure  to  file  a  semiannual 
account.   [L.  1862;  D.  Cd.  §  1149;  H.  C.  §  1181.] 

After  an  order  has  been  made  passlngr  on  without    sriving   notice    to   all   the  parties 

the  flnal  account  of  an  executor  or  adminis-  interested  and  allowingr  them  an  opportunity 

trator,  the  court  has  no  power  to  allow  or  to  be  heard:    Dray  v.  Bloch,  29  or.  851,  45 

consider  a  further  or  supplemental  report,  Pac.  772. 

§  1811.    Administrator  May  Compound  for  Debts  Due  Estate. 

Whenever  a  debtor  of  a  deceased  person  is  unable  to  pay  all  his  debts, 
an  executor  or  an  administrator,  by  order  of  the  court  Or  judge  thereof,  may 
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compound  with  him  and  give  him  a  discharge  npon  receiving  a  fair  and 
just  proportion  of  his  effects;  but  if  such  compounding  is  procured  or  in- 
duced by  the  false  or  fraudulent  representations  or  conduct  of  such  debtor, 
such  payment  shall  only  operate  to  discharge  a  like  amount  of  the  debt. 
[L.  1862 ;  D.  Cd.  §  1160 ;  H.  C.  §  1182.] 


CHAPTER  VIIL 

OF  THE  PAYMENT  OF  CLAIMS  AND  CHARGES. 

1 1818.    Order  of  Faytntnt  of  Charges  and  Claims. 

The  charges  and  claims  against  the  estate  which  have  been  presented 
and  allowed,  or  presented  and  disallowed,  but  subsequently  established  by 
judgment  or  decree  within  the  first  six  months  after  the  date  of  the  notice 
of  appointment  of  the  executor  or  administrator,  shall  be  paid  in  the  fol- 
lowing order,  and  those  presented  and  allowed  or  established  in  like  manner 
within  each  succeeding  period  of  six  months  thereafter,  during  the  con- 
tinuance of  the  administration,  in  the  same  manner: — 

1.  Funeral  charges; 

2.  Taxes  of  whatever  nature  due  the  United  States; 

3.  Expenses  of  last  sickness; 

4.  Taxes  of  whatever  nature  due  the  state,  or  any  county  or  other 
public  corporation  therein; 

5.  Debts  preferred  by  the  laws  of  the  United  States; 

6.  Debts  which,  at  the  death  of  the  deceased,  were  a  lien  upon  his 
property,  or  any  right  or  interest  therein,  according  to  the  priority  of  their 
several  liens; 

7.  Debts  due  employees  of  decedent  for  wages  earned  within  the  ninety 
days  immediately  preceding  the  death  of  the  decedent; 

8.  All  other  claims  against  the  estate.  [L.  1862;  D.  Cd.  §  1151;  L.  1891, 
p.  86,  §  1 ;  H.  C.  §  1183.] 

flSlS.    Proceeds  of  Real  Property,  when  Applied  in  Satisfaction  of  Lien. 

The  preference  given  by  subdivision  6  of  the  last  section  shall  only  ex- 
tend to  the  proceeds  of  the  property  upon  which  the  lien  exists,  and  as  to 
such  proceeds,  such  debt  is  to  be  preferred  to  any  of  the  classes  mentioned 
in  such  section  other  than  the  taxes  upon  such  property.  [L.  1862 ;  D.  Cd. 
§1152;  H.  C.  §1184.] 

S 1814.    How  Judgment  or  Decree  Given  in  Lifetime  of  Deceased  Satisfied. 

U  such  debt  has  been  established  by  judgment  or  decree  against  the 
deceased  in  his  lifetime,  such  judgment  or  decree,  if  the  proceeds  of  the 
personal  property  be  not  suflBcient  to  satisfy  it,  may,  in  the  discretion  of 
the  court  or  judge  thereof,  be  either  satisfied  from  the  proceeds  of  the  sale 
of  the  property  by  the  executor  or  administrator,  upon  which  it  is  a  lien. 
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or  enforced  by  execution  against  such  property.  Such  sale  by  the  executor 
or  administrator  discharges  the  property  from  the  lien  of  the  judgrCient  or 
decree^  but  the  same  attaches  to  the  proceeds  thereof  after  deducting  there- 
from the  expenses  of  sale.    [L.  1862;  D.  Cd.  §  1153;  H.  C.  §  1185.] 

A  Ju<Unnent  creditor  whose  Judgment  was  standinsr  the  death  of  such  debtor:    Bower 

recovered  against  the  debtor  during  the  life-  v.  Holladay,  18  Or.  496»  22  Pac.  553. 
time  of  the  latter,  is  entitled  to  have  an       A  person  whose  debt  has  been  reduced  to 

execution  issued  on  the  judgment  against  a  Judgment  is  not  compelled  to  present  his 

the  property  of  the  debtor,  or  for  the  deliv-  claim  to  the  executor  for  aUowance:   Knott 

ery  of  real  or  personal  property,  notwith-  v.  Shaw,  6  Or.  484. 

§  1815.    If  Estate  Insu£Bcient  to  Pay  Claims  of  One  Class,  Payment  to  be  in 
Proportion. 

Except  as  specially  provided  in  the  last  three  sections^  if  the  estate  be 
insui&cient  to  pay  all  the  claims  and  charges  of  any  one  class^  payable  within 
any  period  of  six  months  during  the  administration,  as  provided  in  section 
1212,  each  creditor  of  such  class  shall  be  paid  in  proportion  to  the  amount 
of  his  claim,  and  not  otherwise.   [L.  1862;  D.  Cd.  §  1154;  H.  C.  §  1186.] 

1 1816.    Funeral  Charges,  Who  May  Incur  Them,  and  when  Allowed. 

The  executor  named  in  the  will,  or  if  there  be  none,  or  if  he  do  not 
attend  to  it,  then  the  husband,  widow,  or  next  of  kin,  in  the  order  herein 
named,  are  authorized  to  incur  funeral  charges,  on  account  of  the  estate, 
in  the  burial  of  the  deceased  before  administration  of  the  estate  is  granted; 
and  the  burial  of  the  deceased  may  be  in  a  manner  and  at  a  cost  according 
to  his  circumstances  and  condition  in  Ufe,  but  no  funeral  charges,  except 
those  necessary  to  give  the  deceased  a  plain  and  decent  burial,  shall  be  al- 
lowed out  of  the  estate  where  the  assets  are  not  sufficient  to  satisfy  all  other 
claims  against  it,  including  the  legacies  and  devises,  if  there  be  any. 
[L.  1862;  D.  Cd.  §  1155;  H.  C.  §  1187.] 

$  1817.    Administrator  May  Retain  Compensation  and  Expenses. 

The  executor  or  administrator  may  retain  in  his  hands,  in  preference 
to  any  claim  or  charge  against  the  estate,  the  amount  of  his  own  compensa- 
tion and  the  necessary  expenses  of  administration.  [L.  1862;  D.  Cd.  §  1156; 
H.  C.  §  1188.] 

This  section  does  not  give  the  executor  a  erty  is  not  sufficient  to  pay  such  executor's 

lien  for  the  amount  of  his  expenses  against  expenses:    Shepard  v.  Saltsman»  84  Or.  41. 

the  land  of  the  testator,  prior  to  that  of  a  64  Pac.  882. 
mortgagre  thereon,  although  the  other  prop- 

S  1818.    Debts  not  Due  or  Contingent,  how  Paid. 

A  debt  due  and  payable  is  not  entitled  to  preference  over  one  of  the 
same  class  not  due,  if  the  latter  be  presented  within  the  same  period.  A 
debt  not  due,  whether  contingent  or  absolute,  upon  being  presented  shall, 
if  absolute,  be  satisfied  by  the  payment  of  such  sum  as  the  court  or  judge 
thereof  may  prescribe  by  order,  to  be  equal  to  its  present  value,  and  if  con- 
tingent, by  the  payment  into  court  for  the  benefit  of  the  creditor,  subject 
to  the  contingency,  of  a  sum  to  be  ascertained  in  like  manner,  equal  to  its 
present  value.    [L.  1862;  D.  Cd.  §1157;  H.  C.  §1189.] 

§  1819.    Administrator  Liable  to  Creditor  Personally,  When. 

When,  upon  the  filing  of  a  semiannual  account,  an  order  is  made  deter- 


Chap.  VIII.]    Of  the  Payment  op  Claims  and  Charges.  525 

mining  apd  prescribing  the  amount  of  assets  applicable  to  the  claims  then 
presented,  as  provided  in  section  1201,  thereafter  the  executor  or  adminis- 
trator is  personally  liable  to  each  creditor  included  in  such  order  for  such 
amount.     [L.  1862;  D.  Cd.  §  1158;  H.  C.  §  1190.] 

The  principle  that  a  judgment   creditor,  must  be  construed  in  connection  with  this 

whose  claim  has  been  reduced  to  a  judg-  section,  since  the  operation  t>f  such  a  prin- 

ment  during  the  lifetime  of  the  decedent,  clple   seems   in   conflict   with   this   section: 

need  not  present  his  claim  to  the  executor,  Bower  v.  Holladay,  18  Or.  498.  22  PaC  553. 

1 1820.    Distribution  and  Payment  of  Legacies,  When  Decreed. 

If  all  the  charges  and  claims  shall  have  been  satisfied  upon  the  first 
distribution  of  the  assets,  or  as  soon  thereafter  as  they  may  be,  the  court 
or  judge  thereof  shall  direct  the  payment  of  legacies  and  the  distribution 
of  the  remaining  proceeds  of  the  personal  property  among  the  heirs  or 
other  persons  entitled  thereto.     [L.  1862;  D.  Cd.  §  1159;  H.  C.  §  1191.] 

1 1S21.    When  Real  Property  Discharged  From  Administration. 

The  real  property  of  the  deceased  is  the  property  of  those  to  whom  it 
descends  by  law  or  is  devised  by  will,  subject  to  the  possession  of  the  executor 
or  administrator,  and  to  be  applied  to  the  satisfaction  of  claims  against 
the  estate,  as  by  this  title  provided;  but  upon  the  settlement  of  the  estate, 
and  the  termination  of  the  administration  thereof,  so  much  of  such  real 
property  as  remains  unsold  or  unappropriated  is  discharged  from  such 
possession  and  liability  without  any  order  or  decree  therefor;  but  if  there 
be  any  surplus  of  the  proceeds  of  the  sale  of  such  real  property,  or  any  part 
thereof,  the  court  or  judge  thereof  shall  order  and  direct  a  distribution  of 
such  surplus  among  those  who  would  have  been  entitled  to  such  land  if  the' 
same  had  not  been  sold.     [L.  1862;  D.  Cd.  §  1160;  H.  C.  §  1192.] 

Under  this  and  other  sections  of  the  code,  right  the  operation  of  the  statute  of  llmita- 

the  county  court  has,  by  necessary  Impllca-  tlon  against  the  heir  Is  suspended  during 

tlon.    the   power    to   construe   wills   so   far  the  administrator's  possession,  but  the  mere 

as   they    may    dispose    of    personalty,    and  appointment  of  an  administrator  does  not 

perhaps,  also,  as  to  real  property;  but  the  afFect  the  operation  of  the  statute,  as  it  is 

probate  court  ought  not  to  entertain  a  pro-  not  necessary  that  he  should  take  posses - 

cteding  instituted  merely  for  the  purpose  of  slon:  Clark  v.  Bundy.  29  Or.  193,  44  Pac.  282. 

having  a  Judicial  construction  of  a  will.  The  A  widow  is  not  entitled  immediately  on 

construction  of  such  an  instrument  should  the   death   of  her  husband   to  receive   one 

be  only  a  step  In  the  attainment  of  some  third  of  thp  rents  and  profits  of  the  lands  of 

other  object:    In  re  John's  Will,  SO  Or.  504,  which  he  was  the  owner  and  died  seised  In 

47  Pac.  341.  36  L.  R.  A.  292.  right  of  her  dower  interest  therein:  but  the 

The  estate  descends   immediately  to  the  executor  or  administrator  of  the  estate  is 

heir  on  the  death  of  the  ancestor,  and  the  entitled   to   the   possession  and   control   of 

heir  is  entitled  to  take  and  hold  possession,  the    same,    and    to   receive    the   rents    and 

unless  the  administrator  exercises  his  right  profits  thereof,  to  be  applied  to  the  satlsfac- 

of  possession  in  the  administration  of  the  tlon  of  claims  against  the  estate:    Leonard 

estate.    If  the  administrator  exercises  such  v.  Grant.  8  Or.  278. 

1 128S.    Application  of  Heir  or  Other  Person  for  Share  of  Real  Estate. 

At  any  time  after  the  filing  of  the  first  semiannual  account,  any  heir, 
devisee,  or  legatee  may  apply  to  the  court,  by  petition,  for  an  order  that  he 
have  the  possession  and  rents  and  profits  thereof  of  the  portion  of  the  real 
property  to  which  he  may  be  entitled,  and  that  payment  be  made  to  him 
of  his  legacy  or  distributive  share  of  the  personal  property  of  such  estate, 
as  the  case  may  be.     [L.  1862;  D.  Cd.  §  1161;  H.  C.  §  1193.] 

I  IttS.    Notice  of  Application,  and  Proceedings  Thereon. 

Notice  of  the  application  shall  be  given  to  the  executor  or  administrator 
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ten  days  before  the  term  at  which  it  is  made.  If  upon  the  hearing  it  appear 
that  the  estate  is  but  little  in  debt,  the  court  in  its  discretion  may  grant 
the  petition  or  some  part  thereof,  upon  the  condition  that  such  applicant 
file  with  the  clerk,  within  a  time  in  the  order  specified,  an  undertaking,  with 
one  or  more  sufficient  sureties,  for  the  benefit  of  whom  it  may  concern,  in 
a  sum  double  the  value  of  such  re^l  property,  legacy,  or  distributive  share, 
to  be  void  upon  the  condition  that  such  heir,  legatee,  or  devisee  will  pay, 
when  required,  his  proportion  towards  satisfying  any  claim  against  the 
estate.     [L.  1862 ;  D.  Cd.  §  1162 ;  H.  C.  §  1194.] 

§  1284.    Qualification  of  Sureties  and  Undertaking  —  Costs  of  Application. 

The  sureties  in  such  undertaking  shall  have  the  same  qualifications  as 
sureties  in  bail  upon  arrest,  and  shall  justify  before  the  court  or  judge 
thereof  in  like  manner.  The  costs  of  the  proceeding  shall  be  paid  by  the 
applicant.     [L.  1862 ;  D.  Cd.  §  1163 ;  H.  C.  §  1195.] 

§  1225.    Application  for  Decree  to  Refund  —  Notice  Thereof. 

If,  after  the  giving  of  such  undertaking,  it  shall  become  necessary  to 
satisfy  any  claim  against  the  estate,  to  require  the  payment  of  all  or  any 
part  of  the  sum  therein  specified,  it  shall  be  the  duty  of  the  executor  or 
administrator  to  apply  by  petition  to  the  court  for  a  decree  to  that  effect. 
Notice  of  the  application  shall  be  given  to  the  party  filing  the  undertaking 
ten  days  before  the  term  at  which  the  application  is  made.  [L.  1862 ;  D.  Cd. 
§1164;H.  C.  §1196.] 

§  1226.    Proceedings  Thereon,  and  How  Decree  Enforced. 

If,  upon  the  hearing,  it  appear  necessary  and  proper  that  such  pay- 
ment should  be  made,  the  court  shall  decree  accordingly,  specifying  therein 
the  amount  to  be  paid,  and  within  what  time;  and  if  the  amount  be  not 
paid  within  the  time  specified,  the  decree  may  be  enforced  against  such 
party  and  the  sureties  in  the  undertaking,  by  execution,  in  the  same  man- 
ner as  a  decree  in  the  circuit  court.     [L.  1862 ;  D.  Cd.  §  1165 ;  H.  C.  §  1197.] 

TITLE  XVII. 

OP  THE  STYLE  OP  PROCESS. 

§  1227.    Style  of  Process. 

All  process  authorized  by  this  code,  to  be  issued  by  any  court  or  officer 
thereof,  shall  run  in  the  name  of  the  State  of  Oregon,  and  be  signed  by  the 
oflBcer  issuing  the  same ;  and  if  such  process  be  issued  by  a  clerk  of  a  court, 
he  shall  affix  thereto  his  seal  of  office.  In  all  actions,  suits,  or  proceedings 
by  or  against  the  state,  it  is  to  be  styled  the  State  of  Oregon.  [L.  1862; 
D.  Cd.  §1166;  H.  C.  §1198.] 

A  summons  is  not  a  process  in  such  a  contest  is  process  in  the  technical  sense: 

sense  as  that  It  must  run  In  the  name  of  Whitney  v.  Blackburn.  17  Or.  571,  21  Pat 

the  state:    Bailey  v.  Williams,  6  Or.  71.  874,  11  Am.  St.  Rep.  857. 

It  is  doubtful  whether  a  notice  of  election 


Chap.  L]  Of  Classification  of  Offenses.  527 


CRIMINAL  CODE. 


TITLE  XVIII. 


OF  PEOCEDURE  IN  CRIMINAL  ACTIONS. 


Ghapteb  I.     Of  Classification  of  Offenses        ....  1228 
II.     Of  Limitation  of  Cbiminal  Actions          .       .  1235 
III.     Of  the  Venue  of  Criminal  Actions        .       .       .  1239 
rv.     Of  Pboceedings  by  Information          .       .       -  1258 
V.     Of  the  Formation  of  the  Grand  Jury    .       .       .1265 
VI.     Of  the  Powers  and  Duties  of  the  Grand  Jury  1277 
VII.     Of  the  Findings  and  Presentation  of  the  In- 
dictment                1294 

VIII.     Of  Forms  of  Criminal  Actions  and  Requirements 

OF  Indictments 1301 

IX.     Of  Arraignment,    Pleadings,    aih)    Proceedings 

Thereon 1327 

X.     Of  Trials,  Verdicts,  and  New  Trials  in  Crimi- 
nal Actions            1375 

XL     Of  Arrest  of  Judgment 1426 

XII.     Of  Judgments  and  the  Enforcement  Thereof  1430 

XIII.  Of  Appeals,  when  Allowed  and  how  Tab:en        .  1461 

XIV.  Of  Bail  and  Forfeiture  Thereof        .       .       .  1492 
XV.     Of  Compelling  the  Attendance  of  Witnesses      .  1541 

XVI.     Of  Compromising  Certain  Cases          .       .       .  1554 
XVII.     Of  Dismissal  of  Action  for  Want  of  Prosecu- 
tion OR  Otherwise 1558 

XVIII.     Custody  and  Disposal  op  Stolen  Property          .  1565 

XIX.     Of  Reprieves,  Commutations,  and  Pardons      .  1572 
XX.     Of  the  Information,   and   of   the  Warrant  of 

Arrest 1581 

XXI.     Of  the  Arrest,  How  and  by  Whom  Made       .       .  1601 
XXII.     Of  the    Examination    of    the    Case    and    Dis- 
charge OF  THE  Defendant  or  Holding  Him 

TO  Answer           1620 

XXTIL     Of  THE  Prevention  of  Crimes  and  Security  to 

Keep  the  Peace 1654 

XXIV.     Of  the    Coroner's    Inquest    and    Proceedings 

Thereon 1683 

XXV.     Op  Search  Warrants,  and  Proceedings  Thereon  1700 
XXVI.     Of  Proceedings  in  Relation  to   Fugitives  from 

Justice 1718 


528  Op  Procedure  in  Criminal  Actions.      [ title  xviii. 

CHAPTER  I. 
OF  classification  of  offenses. 

§  1888.    Definition  of  Crime. 

A  crime  or  public  offense  is  an  act  or  omission  forbidden  by  law,  and 
punishable  upon  conviction  by  either  of  the  following  punishments:— 

1.  Death; 

2.  Imprisonment; 

3.  Fine; 

4.  Bemoval  from  office; 

5.  Disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  constitution  or  laws  of  this  state.  [L.  1864;  D.  Cd.  §  1;  H.  C. 
§  1200.] 

§  1889.    Division  of  Crimes. 

Crimes  are  divided  into, — 

1.  Felonies;  and, 

2.  Misdemeanors.    [L.  1864 ;  D.  Cd.  §  2 ;  H.  C.  §  1201.] 

§  1830.    Felony  Defined. 

A  felony  is  a  crime  which  is  punishable  with  death,  or  by  imprison- 
ment in  the  penitentiary  of  this  state.  When  a  crime  punishable  by  im- 
prisonment in  the  penitentiary  is  also  punishable  by  a  fine  or  imprisonment 
in  a  county  jail,  in  the  discretion  of  the  court,  it  shall  be  deemed  a  mis- 
demeanor for  all  purposes  after  a  judgment  imposing  a  punishment  other 
than  imprisonment  in  the  penitentiary.  [L.  1864;  D.  Cd.  §  3;  H.  C.  §  1202; 
L.  1895,  p.  68.] 

It  is  held  in  United  States  v.  Watklns,  6  for  a  certain  crime  was  either  Imprison- 

Fed.  162,  that  a  felony  Is  a  crime  the  con-  ment  In  the  penitentiary  or  a  fine,  aod  the 

vlctlon  of  which  will  take  away  a  person's  prisoner,  upon  conviction  by  pleading  guiltjr, 

elective   franchise    under   the   constitution,  was  punished  by  flne  but  not  imprisoned,  it 

When  by  any  law  such  crime  may  be  pun-  was  held  that  he  forfeited  his  right  to  vote, 

ished  by  Imprisonment  in  the  penitentiary  This    decision    was    rendered    before   the 

or  death,  the  fact  that  It  also  may  be  or  is  amendment  of  1896  of  this  section  and  the 

otherwise    punished    does    not    changre    its  effect  thereof  as  an  authority  Is  no  doubt 

grade  or  character  in  this  respect.     Thus,  avoided  by  this  amendment, 
where  the  punishment  provided  by  statute 

§  1831.    Misdemeanor  Defined. 

Every  other  crime  is  a  misdemeanor.  [L.  1864;  D.  Cd.  §4;  H.  C 
§  1203.] 

§  1232.    Crimes,  how  Prosecuted. 

No  person  can  be  tried  for  the  commission  of  a  crime  bnt  upon  the 
indictment  of  a  grand  jury,  unless  otherwise  expressly  provided  by  law. 
[L.  1864 ;  D.  Cd.  §  5 ;  H.  C.  §  1204.] 

See  law  for  criminal  prosecutions  by  information,  S5  1258-1264. 
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f  1883.    Criminal  Action  Defined. 

The  proceedings  by  which  a  person  is  tried  and  punished  for  the  com- 
mission of  a  crime  is  known  in  this  code  as  a  criminal  action.  [L.  1864; 
D.  Cd.  §6;H.  C.  §  1205.] 

1 1284.    Parties  to  Criminal  Actions. 

In  a  criminal  action  the  State  of  Oregon  is  the  plaintiff  and  the  per- 
son prosecuted  is  the  defendant.     [L.  1864;  D.  Cd.  §  7;  H.  C.  §  1206.] 


CHAPTER  II. 

OF   LIMITATION   OP   CRIMINAL   ACTIONS. 

1 1886.    Criminal  Acdons  Must  be  Commenced  Within  Prescribed  Time. 

Criminal  actions  must  be  commenced  within  the  periods  prescribed  in 
this  chapter^  unless  otherwise  expressly  provided  by  law.  [L.  1864;  D.  Cd. 
§8;H.  C.  §1207.] 

1 188e.    Time  Within  Which  Criminal  Actions  Must  be  Commenced. 

The  time  for  the  commencement  of  criminal  actions  shall  be  as  fol- 
lows : — 

1.  For  murder  or  manslaughter,  at  any  time  after  the  death  of  the 
person  killed; 

2.  For  any  other  felony,  within  three  years  after  its  commission; 

3.  For  any  misdemeanor,  within  two  years  after  its  commission. 
[L.  1864;  D.  Cd.  §  9;  H.  C.  §  1208.] 

f  1887.    Absence  of  Defendant  From  State  —  Limitation  Does  Not  Run. 

If,  when  the  crime  is  committed,  the  defendant  be  out  of  the  state, 
the  action  may  .be  commenced  within  the  time  herein  limited,  after  his 
coming  within  the  state;  and  no  time  during  which  the  defendant  is  not 
an  inhabitant  of  or  usually  resident  within  the  state,  or  during  which  he 
secretes  himself  therein  so  as  to  prevent  process  being  served  upon  him, 
is  a  part  of  the  limitation  herein  prescribed.  [L.  1864;  D.  Cd.  §  10;  H.  C. 
§  1209.] 

f  1888.    When  Criminal  Action  Deemed  Commenced. 

An  action  is  commenced,  within  the  meaning  of  this  chapter,  when 
the  indictment  is  found  by  a  grand  jury  and  duly  filed  with  the  clerk  of 
the  court,  or  in  cases  triable  without  indictment  found  by  a  grand  jury, 
when  the  indictment  or  complaint  is  filed  or  lodged  in  the  court  or  with 
the  oflBcer  having  jurisdiction  of  the  action.  [L.  1864;  D.  Cd.  §  11;  H.  C. 
§  1210.] 

Vol.  I.— 84. 
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CHAPTER  III. 

OP  THE  VENUE  OF  CRIMINAL  ACTIONS. 

§  1889.    Jurisdiction  of  Crimes  Committed  Within  State. 

Every  person^  whether  an  inhabitant  of  this  state,  or  any  other  state, 
territory,  or  country,  is  liable  to  punishment  by  the  laws  of  this  state  for 
a  crime  committed  by  him  therein,  except  where  such  crime  is  by  law 
cognizable  exclusively  in  the  courts  of  the  United  States.  [L.  1864;  D-  Cd. 
§12;  H.  C.  §1211.] 

f  1840.    Where  Crime  Commenced  Out  of  but  Consummated  in  State. 

When  the  commission  of  a  crime  commenced  without  this  state  is 
consummated  within  its  boundaries,  the  defendant  is  liable  to  punishment 
therefor  in  this  state  if  he  be  a/terwards  found  therein,  though  he  were 
out  of  the  state  at  the  time  of  the  commission  of  the  crime  charged,  pro- 
vided he  consummated  it  in  this  state,  through  the  intervention  of  an 
innocent  or  guilty  agent,  or  by  any  means  proceeding  directly  from  him- 
self; and  in  such  case,  the  action  therefor  may  be  commenced  and  tried  in 
the  county  in  which  the  offense  is  consummated.  [L.  1864;  D.  Gd.  §13; 
H.  C.  §  1212.] 

A  person  committing  larceny  In  a  foreigrn  country,  and  converting  the  stolen  prop- 
erty to  his  own  use  in  this  state,  either  personally  or  by  Innocent  agents.  Is  guilty  of 
larceny  in  this  state:    State  v.  Barnett,  16  Or.  79,  14  Pac.  737. 

§  1941.    Murder  or  Manslaughter  Without  State. 

When  the  crime  of  murder  or  manslaughter  has  been  committed  by 
means  of  a  mortal  wound  given,  or  injury  inflicted,  or  poison  administered 
without  this  state,  and  the  person  so  wounded,  injured,  or  poisoned  shall 
die  thereof  within  this  state,  the  person  committing  such  crime  is  liable 
to  punishment  therefor  in  this  state,  provided  he  be  found  or  come  therein; 
and  in  such  case,  the  action  therefor  may  be  commenced  and  tried  in 
the  county  where  the  death  may  happen.  [L.  1864 ;  D.  Cd.  §  14 ;  H.  C. 
§  1213.] 

fl  IMS.    In  What  County  Action  Triable. 

When  a  crime  is  committed  partly  in  one  county  and  partly  in  another, 
or  the  acts  or  effects  thereof  constituting  or  requisite  to  the  consummation 
of  the  crime  occur  in  two  or  more  counties,  an  action  therefor  may  be 
commenced  and  tried  in  either  county.  [L.  1864 ;  D.  Cd.  §  15 ;  H.  C. 
§  1214.] 

I  IMS.    Place  of  Trial  When  Crime  Committed  in  More  Than  One  County. 

When  property  feloniously  taken  in  one  county,  by  burglary,  robbery, 
larceny,  or  embezzlement,  is  brought  into  another  county,  an  action  for 
such  crime  may  be  commenced  and  tried  in  either  county,  or  when  prop- 
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erty  so  taken  without  the  state  is  brought  within  it,  the  action  may  be 
commenced  and  tried  in  any  county  therein  into  which  such  property  may 
be  brought.    [L.  1864;  D.  Cd.  §  16;  H.  C.  §  1215.] 

I  IMC    When  Crime  Committed  on  or  Near  County  Boundary. 

When  a  crime  is  committed  on  or  within  one  mile  of  the  boundary  line 
of  two  or  more  counties,  or  when  the  boundary  line  between  two  or  more 
counties  is  unknown  or  uncertain,  and  it  is  doubtful  in  which  county  such 
crime  was  committed,  an  action  therefor  may  be  commenced  and  tried  in 
either  county.    [L.  1864;  D.  Cd.  §17;  H.  C.  §1216.] 

1 12145.    When  Crime  Committed  on  Water  Forming  County  Boundary. 

When  a  crime  is  committed  upon  any  bay,  lake,  river,  or  other  water 
situate  in  two  or  more  counties,  or  forming  the  boundary  between  two  or 
more  counties,  an  action  therefor  may  be  commenced  and  tried  in  any 
county  bordering  on  such  bay,  lake,  river,  or  other  water,  and  opposite  to 
the  place  where  the  crime  was  committed.  [L.  1864;  D.  Cd.  §  18;  H.  C. 
§  1217.] 

1 1M6.    Action  Against  Accessory  after  Fact,  when  Commenced. 

In  the  case  of  an  accessory  after  the  fact  in  the  commission  of  a  crime, 
the  action  must  be  commenced  and  tried  in  the  county  where  the  crime  of 
the  accessory  was  committed,  notwithstanding  the  principal  crime  was  com- 
mitted in  another  county.    [L.  1864;  D.  Cd.  §19;  H.  C.  §1218.] 

i  1847.    Conviction  or  Acquittal  in  Another  State,  Country,  or  Territory  as  Bar. 

When  an  act  declared  to  be  a  crime  is  within  the  jurisdiction  of  another 
state,  country,  or  territory,  as  well  as  of  this  state,  a  conviction  or  acquittal 
thereof  in  the  former  is  a  bar  to  a  prosecution  therefor  in  this  state. 
[L.  1864 ;  D.  Cd.  §  20 ;  H.  C.  §  1219.] 

See  note  to  Art.  I.  9  12. 

$  1248.    Conviction  or  Acquittal  in  Another  County  as  Bar. 

When  an  action  for  a  crime  may  be  commenced  and  tried  in  either  of 
two  or  more  counties,  a  conviction  or  acquittal  thereof  in  one  county  is 
a  bar  to  a  prosecution  therefor  in  another.  [L.  1864 ;  D.  Cd.  §  21 ;  H.  C. 
§  1220.] 

{  1M8.    Unless  Otherwise  Provided,  Trial  Must  be  in  County  Where  Crime  was 
Committed. 

Except  as  in  this  chapter  otherwise  specially  provided,  all  criminal  ac- 
tions must  be  commenced  and  tried  in  the  county  where  the  crime  was  com- 
mitted.   [L.  1864;  D.  Cd.  §  22;  H.  C.  §  1221.] 

The  place  where  the  crime  was  committed  The  crime  of  inveiglement,  described  by 

Is  a  Jurisdictional  fact  which  must  be  al-  §  1774.  post,  is  completely  committed  when- 

leged  in  the  indictment,  and,  if  controverted,  ever,  by  false  or  fraudulent  representations, 

proved:    Holmes  v.   Oregon  &  Cal.   R.   Co.  or  other  means  adequate  to  that  end,   the 

9  Fed.  238. 
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person   Inveigled   Is  caused   or  Induced  to  the   one    In   which   the   inveigleznent  took 

surrender  himself  to  the  ^ruidance  or  con-  place:    In  re  Kelly,  46  Fed.  653. 

trol  of  those  whom  the  party  gruilty  of  the  The  preliminary  examination  of  a  person 

inveiglement  proposes   or  expects   to   take  charged   with  a  crime   Is   a  stage  in  the 

him  or  cause  him  to  be  taken  out  of  the  prosecution*    and    must   be    in   the  county 

state,  and  the  prosecution,   therefore,   can  where   the   crime   was   committed:    In  re 

not  be  maintained  in  any  other  county  than  Kelly,  46  Fed.  669. 

§  1850.    Action  for  Felony,  when  Place  of  Trial  May  be  Changed 

In  an  action  for  a  felony^  when  the  cause  is  at  issue  upon  a  question 
of  f act^  the  court  may  order  the  place  of  trial  to  be  changed,  as  follows  :— 

1.  When  it  appears  by  affidavit,  to  the  satisfaction  of  the  court,  that 
a  fair  and  impartial  trial  can  not  be  had  in  the  county  where  the  action 
is  commenced; 

2.  When  the  action  is  commenced  in  one  county,  and  might  have  been 
commenced  in  another,  the  place  of  trial  may  be  changed  to  such  other 
county,  if  it  appears  in  like  manner  that  the  ends  of  justice,  the  con- 
venience of  parties  and  witnesses,  would  be  promoted  thereby;  and, 

3.  That  the  motion  is  not  made  for  delay.  [L.  1864;  D.  Cd.  §23; 
H.  C.  §  1222.] 

Under  this  section  the  court  has  a  dlscre-  chancre  of  place  of  trial,  under  this  section: 

tfon  in  the  matter  of  chancring  the  venue.  State  v.  Hawkins,  18  Or.  479,  23  Pac.  475. 
which  is  reviewable  only  for  abuse:   State  v.       The  affidavit  need  not  expressly  state  that 

Pomeroy,  30  Or.   19,   46  Pac.   797;   State  v.  the  motion  is  not  made  for  the  purpose  of 

Savaflre,  36  Or.  198,  60  Pac.  610.  delay,  but  if  that  fact  sufficiently  appears 

Where  it  is  made  to  sufficiently  appear  fiom  the  facts  stated,  the  requirements  of 

that  the  accused  will  not  receive  a  fair  and  this  section  are  complied  with:    Packwood 

impartial  trial  because  of  the  prejudice  of  v.  State,  24  Or.  262.  33  Pac.  674;  State  v. 

the  community  against  him,  it  is  the  duty  Savagre,  36  Or.  198,  60  Pac  610. 
of  the  court  to  change  the  place  of  trial  to       No  provision  is  made  in  the  criminal  code 

another  county:    State  v.  Olds,  19  Or.  427.  for  change  of  place  of  trial  in  the  case  of 

24  Pac.  394.  misdemeanors:    Packwood  v.  State.  24  Or. 

Where  the  defendant  fears   that  he  will  263,  33  Pac.  674. 
not  receive  an   impartial   trial   because  of       As  to  change  of  venue,  generally,  see  {45. 

the  prejudice  of  the  community,  the  proper  and  note.  ante, 
motion  is  not  for  a  postponement  but  for  a 

§  1261.    To  what  County  Action  May  be  Changed. 

When  the  motion  for  the  change  of  place  of  trial  is  allowed,  the  court 
shall  order  the  action  to  be  tried  in  any  other  county  where  the  action  might 
have  been  commenced,  or  in  the  nearest  county  where  a  fair  and  impar- 
tial trial  can  be  had,  as  the  case  may  be.  [L.  1864;  D.  Cd.  §24;  H.  C. 
§  1223.] 

§  1252.    Transcript  on  Change. 

When  the  place  of  trial  has  been  changed,  the  clerk  shall  forthwith 
transmit  to  the  clerk  of  the  proper  court  a  transcript  of  the  proceedings  in 
such  cause,  with  all  the  original  papers  filed  therein;  having  first  made 
out  and  filed  in  his  own  oflBce  authenticated  copies  of  all  such  original 
papers.  Such,  transcript  and  papers  may  be  transmitted  by  mail,  or  by 
the  hands  of  some  suitable  person  appointed  by  the  court  or  judge  thereof. 
[L.  1864;  D.  Cd.  §25;  H.  C.  §1224.] 

fi  1253.    When  Change  Deemed  Complete. 

Upon  the  filing  of  the  transcript  and  papers  with  the  clerk  of  the 
couri;  to  which  the  cause  is  transferred,  the  change  of  the  place  of  trial 
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shall  be  deemed  complete,  and  thereafter  the  action  shall  proceed  as  though 
it  had  been  commenced  in  that  court.   [L.  1864;  D.  Cd.  §  26;  H.  C.  §  1225.] 

f  1254.    Costs  of  Change. 

The  expenses  of  the  change  of  the  place  of  trial  shall  be  taxed  as 
expenses  of  the  action,  and  the  costs  and  expenses  of  the  action  shall  be 
taxed  in  the  court  and  paid  by  the  county  wherein  the  trial  is  had;  but 
if  such  costs  and  expenses  are  not  recovered  off  the  defendant  in  the  action, 
they  shall  be  repaid  to  such  county  by  the  county  wherein  the  action  was 
conmienced.    [L.  1864;  D.  Cd.  §27;  H.  C.  §  1226.] 

§  1256.    Defendant  on  Bail  Must  Appear  at  Place  to  Which  Action  is  Changed. 

When  an  order  is  made  changing  the  place  of  trial,  if  the  defendant  has 
given  bail,  he  must,  without  further  notice,  appear  at  the  time  and  place 
appointed  for  trial,  and  not  depari;  therefrom  without  leave  of  the  court, 
and  the  undertaking  of  the  bail  in  such  case  shall  be  held  and  deemed  to 
be  security  therefor,  in  all  respects  as  if  the  action  had  proceeded  to  final 
determination  in 'the  court  where  it  was  commenced.  [L.  1864;  D.  Cd. 
§28;  H.  C.  §1227.] 

$  1256.    If  Defendant  in  Custody,  Warrant  to  Remove  Him. 

Blit  in  such  case,  if  the  defendant  be  in  custody,  the  clerk  shall  issue 
a  warrant,  directed  to  the  sheriff  of  the  county,  commanding  him  to  safely 
convey  the  defendant  to  the  jail  of  the  county  where  he  is  to  be  tried,  and 
dehver  him  to  the  jailor  thereof,  to  be  there  safely  kept  until  discharged  by 
due  course  of  law.    [L.  1864;  D.  Cd.  §  29;  H.  C.  §  1228.] 

%  1257.    Either  Party  May  have  Change  of  Place  of  Trial. 

Either  party  may  have  the  place  of  trial  changed  once,  and  no  more, 
unless  for  causes  not  in  existence  when  the  first  change  was  allowed;  and 
in  no  criminal  action  shall  the  place  of  trial  be  changed  except  as  in  this 
chapter  provided  and  allowed.    [L.  1864;  D.  Cd.  §  30;  H.  C.  §  1229.] 


CHAPTEE  IV. 

OF   PROCEEDINGS    BY    INFORMATION. 

11258.    District  Attomesrs  Required  to  Prosecute  all  Crimes  by  Information. 

Hereafter  it  shall  be  lawful  for  the  district  attorney  of  any  judicial 
district  of  this  state,  and  it  is  hereby  made  his  duty,  to  file,  in  the  proper 
circuit  court,  an  information  charging  any  person  or  persons  with  the 
commission  of  any  crime  defined  and  made  punishable  by  any  of  the  laws  of 
this  state,  and  which  shall  have  been  committed  in  the  county  where  the 
information  is  filed.    [L.  1899,  p.  99,  §  1.] 
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See  post,   §  1264,   authorlzlnsr  Rrand  Jury  The  act  permitting  a  district  attorney  to 

to  be  convened  in  the  discretion  of  court,  file   information  is  not  In  violation  of  the 

The  act  of  which  this  section  is  a  part.  Fourteenth  Amendment  to  the  United  States 

permitting    district    attorneys    to    file    in-  Constitution.    Due  process  of  law,  as  there 

formations  charging  crime,  in  place  of  pre-  used,  refers  to  the  right  of  a  fair  and  reg- 

sentment  by  the  grand  jury,  is  not  obnox-  ular  trial,  not  to  the  manner  of  preferring 

ious  to  Art.  VII,  9  18,  authorizing  the  legls-  the  charge:    State  v.  Tucker.  36  Or.  292.  61 

lature   to  modify   or  abolish   grand  Juries:  Pac.  894,  61  L.  R.  A.  246. 
State  V.  Tucker.  36  Or.  297,  61  Pac.  894. 

§- 1359.    Form  of  Information  —  Manner  of  Stating  Criminal  Act. 

Information  shall  be  substantially  in  the  form  prescribed  in  section 
130-i  of  the  criminal  code  of  the  State  of  Oregon,  except  that  the  words 
"district  attorney"  shall  be  used  instead  of  the  words  "grand  jury''  wher- 
ever the  same  occur;  and  the  manner  of  stating  the  act  constituting  the 
crime,  as  set  forth  in  the  appendix  to  said  criminal  code,  shall  be  sufficient 
in  any  such  information  in  all  cases  where  the  forms  there  given  are  appU- 
cable;  and  in  other  cases,  forms  may  be  used  as  nearly  similar  as  the 
nature  of  the  case  shall  permit.    [L.  1899,  p.  99,  §  2.] 

§  1260.    Information,  how  Construed  —  When  Filed  —  Proceedings  Under. 

Prom  the  time  any  information  is  filed  as  provided  in  this  act,  the 
same  shall  be  construed  like  an  indictment,  and  shall  be  deemed  to  be 
in  all  respects  the  same  as  an  indictment  within  the  meaning  of  the 
present  statutes  of  this  state,  and  thereafter  until  and  including  final  judg- 
ment and  execution.  The  same  proceedings  shall  be  had,  and  with  like 
eflPect,  as  in  cases  where  indictments  are  returned  by  a  grand  jury:  Pro- 
vided, that  when  a  defendant  has  been  held  to  answer,  as  provided  in 
chapter  XXII  of  title  XVIII  of  said  criminal  code,  the  information  against 
him  shall  be  filed  on  or  before  the  first  day  of  the  next  regular  term  of  the 
circuit  court,  before  which  he  is  required  to  appear,  unless  such  circuit  court, 
upon  good  cause  stated  by  the  district  attorney,  shall  extend  the  time; 
otherwise,  on  the  second  day  of  such  term,  or  at  the  expiration  of  the  time 
so  extended,  the  court  must  order  that  the  defendant  if  in  custody  be  dis- 
charged, or  if  he  has  given  bail  that  his  sureties  be  exonerated,  or  money 
deposited  in  lieu  of  bail  be  refunded ;  but  such  order  shall  not  be  a  bar  to 
another  prosecution  for  the  same  crime,  unless  it  shall  be  a  misdemeanor. 
[L.  1899,  p.  99,  §  3.] 

§1261.    Witnesses  Compelled  to  Testify  Before  District  Attorney  —  Refusal  a 
Contempt  of  Court. 

Any  person  within  this  state  can  be  compelled  by  subpoena  to  appear 
before  a  district  attorney  to  testify  as  a  witness,  in  like  manner  as  before 
a  grand  jury,  concerning  any  crime  inquired  of  by  such  district  attorney, 
and  any  district  attorney  shall  have  power  to  administer  oaths  or  aflSrma- 
tions  to  witnesses  and  to  compel  them  to  testify.  If  any  person  to  whom 
a  district  attorney  has  administered  an  oath  or  affirmation  shall  willfully 
testify  falsely  as  to  any  matter  material  to  the  inquiry  being  made  by 
such  district  attorney,  such  person  shall  be  deemed  guilty  of  perjury,  and 
shall  be  punished  accordingly ;  and  the  refusal  to  be  sworn  or  to  testify  as 
a  witness  before  a  district  attorney  shall  be  deemed  a  contempt  of  the 
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circuit  court  of  the  county  in  which  such  refusal  shall  occur,  and  shall  be 
punishable  accordingly.    [L.  1899,  p.  100,  §  4.] 

S 126S.    Name  of  Witness  Must  be  Attached  to  Information. 

» 

The  name  of  each  witness  examined  on  oath  or  afi&rmation  by  a  dis- 
trict attorney  in  the  support  of  any  information  shall  be  inserted  at  the 
foot  of  such  information,  or  indorsed  thereon  before  the  same  is  filed; 
otherwise,  the  testimony  of  such  witnesses  can  not  be  heard  against  the 
defendant  at  the  trial  of  such  information.    [L.  1899,  p.  100,  §  5.] 

S  1S68.    Information  May  be  Filed,  in  What  Special  Cases. 

The  district  attorney  may  also  file  an  information  in  manner  and 
form  as  provided  in  sections  1258  and  1259  in  the  following  cases: 
(1)  Whenever  an  indictment  returned  by  a  grand  jury  has  been  set  aside, 
or  a  demurrer  thereto  sustained,  and  the  grand  jury  returning  the  same  is 
not  in  session  or  has  been  discharged;  (2)  when  a  case  has  been  appealed 
to  the  supreme  court  and  reversed  on  account  of  any  defect  in  the  indict- 
ment or  information;  (3)  when  an  information  filed  as  hereinbefore  pro- 
vided has  been  set  aside,  or  the  demurrer  thereto  sustained,  and  the 
court  grants  leave  for  or  directs  the  filing  of  another  information.  [L.  1899, 
p.  100,  §  6.] 

S 1264.    Grand  Jury  May  be  Convened  in  Discretion  of  Court. 

This  act  shall  not  prevent  the  circuit  court  from  convening  a  grand 
jury  whenever  in  its  opinion  it  is  deemed  advisable  to  do  so.  [L.  1899, 
p.  100,  §  r.] 

This  statute  authorizes  the  court  to  con-  opinion  as   to  the   necessity  therefor,   and 

vene  a  srand  jury  whenever  in  its  opinion  It  need  not  make  a  special  flndin^^  in  respect 

It  would  be  advisable,  and  an  order  to  have  thereto:    State  v.  Carlson,  39  Or.  19,  62  Pac. 

a  jury  drawn  is  an  expression  of  the  court's  1017. 

CHAPTER  V. 

OF  THE  FORMATION  OF  THE  GRAND  JURY. 

f  1866.    Grand  Jury  Defined  —  Jurisdiction  Of. 

A  grand  jury  is  a  body  of  men,  seven  in  number,  drawn  by  lot  from 
the  jurors  in  attendance  upon  the  court,  having  the  qualifications  pre- 
scribed by  title  XIII  of  the  code  of  civil  procedure,  and  sworn  to  inquire 
of  crimes  committed  or  triable  within  the  county  from  which  they  are  se- 
lected.   [L.  1864;  D.  Cd.  §31;  H.  C.  §1230.] 

Under  an  act,  approved  February  24,  1885.  ^tutional  law  is  invalid,  and  a  conviction 
(L.  1885.  p.  78.)  providing  for  selecting  and  thereon  must  be  reversed:  State  v.  Law- 
summoning  grand  and  trial  Jurors  from  the  rence,  12  Or.  297,  7  Pac.  116. 
body  of  the  county  in  different  classes,  this  The  fact  that  a  grand  jury,  or  one  of  its 
section  and  88  1268  and  1272  were  amended  members,  is  irregularly  chosen,  though 
by  substituting  the  sections  adapted  to  the  under  a  valid  law,  does  not  render  its  pro- 
propoeed  plan;  but  the  act  was  declared  un-  ceedings  invalid:  State  v.  Witt,  33  Or.  694, 
constitutional   In   respect    to   the    mode    of  55  Pac.  1053. 

selecting  grand  Jurors:    State  v.  Lawrence,  An  objection  that  a  grand  Jury,  or  some 

12  Or.  297,  7  Pac.  116.  member   thereof,   was   irregularly   selected. 

An   Indictment   found   by   a   grand   Jury  must  be  taken  before  plea:    State  v.  Witt, 

drawn  in  accordance  with  such  unconstl-  33  Or.  594,  55  Pac.  1053. 
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8  1S66.    When  Resummoned  After  Discharge. 

If  a  crime  be  committed  during  the  sitting  of  the  court,  and  after 
the  discharge  of  the  grand  jury,  the  court  may,  in  its  discretion,  order  the 
sheriff  to  resummon  them  to  inquire  thereof,  or  that  another  grand  jury  be 
drawn  and  formed  for  that  purpose  from  the  jurors  then  in  attendance 
upon  the  court.     [L.  1864;  D.  Cd.  §  32;  H.  C.  §  1231.] 

§  1267.    Drawing  of  Grand  Jury. 

Under  the  direction  of  the  court,  the  clerk  shall  write  the  name  of 
each  juror  in  attendance  upon  the  court  upon  a  separate  ballot,  and  place 
such  ballots  in  the  trial  jury  box,  and  draw  therefrom,  one  by  one,  the 
ballots  containing  the  names  of  such  jurors,  until  seven  of  them  are  drawn 
and  accepted  by  the  court,  and  the  seven  persons  thus  chosen  shall  con- 
stitute the  grand  jury.     [L.  1864 ;  D.  Cd.  §  33 ;  H.  C.  §  1232.] 

Section  11  of  tho  act  approved  February  The  provision  of  S  966.  ante,  that  a  juror 

24,  1886,  (L.  1886,  p.  78,)  purports  to  repeal  shall  not  be  sworn  in  any  cause  who  has 

this   section.     See   explanation   to   note   to  served  as  a  juror  within  a  year,  does  not 

S  1265,  ante.  apply  to  grand  Jurors,  and  the  fact  that  one 

Whether  the  section  purporting  to  repeal  of  the  grand  Jurors  had  sat  on  a  trial  Jury 

this  section  falls  along  with   the  positive  within  a  year  will  not  be  cause  for  reversal 

provisions  of  the  act  of  1886  may  be  ques-  of  the  Judgment  in  the  action  in  which  he 

tloned.    It  has  been  thought  best,  however,  sat  as  a  grand  Juror:   State  v.  Bro?m,  28  Or 

to  retain  the  section   in  this   compilation,  151,  41  Pac.  1042. 
accompanying  it  with  this  note. 

$  1268.    Court  to  Determine  Qualifications  of  Jurors. 

Before  accepting  a  person  drawn  as  a  grand  juror,  the  court  must  be 
satisfied  that  such  person  is  duly  qualified  to  act  as  a  juror,  but  when  drawn 
and  found  qualified,  he  must  be  accepted,  unless  the  court,  on  the  application 
of  the  juror  and  before  he  is  sworn,  shall  excuse  him  from  such  service  for 
any  of  the  reasons  prescribed  by  title  XIII  of  the  code  of  civil  procednie. 
[L.  1864;  D.  Cd.  §  34;  H.  C.  §  1233.] 

No  appeal  existing  by  right  from  the  de-  qualification  can  not  be  reviewed:   Staie  t. 

cision  of  the  court  as  to  the  qualifications  Carlson.  39  Or.  19.  62  Pac.  1016. 

of  grand  Jurors,  and  none  being  conferred  That  a  person,  whose  name  is  on  the  jnrr 

by  the  statute,  the  decision  is  conclusive  on  list   is   temporarily  absent   from   the  state 

that  ground,  and  the  court's  refusal  to  set  on  business,  and  without  intent  to  chAOge 

aside  an  indictment  because  of  alleged  dis-  his  habitation,  does  not  disqualify  him  is  a 

grand  Juror:   State  v.  Carlson,  62  Pac  }016. 

§  1369.    Panel,  Challenge  to,  not  Allowed. 

No  challenge  shall  be  made  or  allowed  to  the  panel  from  which  the 
grand  jury  is  drawn,  nor  to  an  individual  grand  juror,  unless  when  made 
by  the  court  for  want  of  qualification,  as  prescribed  in  section  1268. 
[L.  1864;  D.  Cd.  §35;  H.  C.  §1234.] 

CHALLENGE  TO  THE  PANEL. — This  is  An   objection   to  a  juror  on   the  ground 

the  common -law  challenge  to  the  array,  and  that  he  is  drawn  from  a  particular  panel 

is  abolished  by  the  above  section,  and  the  and  not  that  he  is  personally  disqualifled  or 

section  applies  as  well  to  grand  as  to  trial  improperly  summoned,  is  a  challenge  to  the 

jurors:    State  v.  Fitzhugh,  2  Or.  227.  panel:    State  v.  Dale.  8  Or.  229. 

§  1270.    Foreman,  how  Appointed. 

The  court  must  appoint  a  foreman  of  the  grand  jury  from  the  per- 
sons chosen  to  constitute  that  body.    [L.  1864;  D.  Cd.  §  36;  H.  C.  §  1235.] 
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5 1871.    Oath  of  Grand  Jury  — Juror  May  Afiirm. 

Before  the  grand  jury  enter  upon  the  discharge  of  their  duties,  the 
following  oath  must  be  administered  to  them: — 

"You,  and  each  of  you,  as  grand  jurors  for  the  county  of y  do 

solemnly  swear  that  you  will  diligently  inquire  into,  and  true  present- 
ment or  indictment  make,  of  all  crimes  against  this  state,  committed  or 
triable  within  this  county,  that  shall  come  to  your  knowledge;  that  the 
proceedings  before  you,  the  counsel  of  the  state,  your  own  counsel,  and  that 
of  your  fellows,  you  -will  keep  secret;  that  you  will  indict  no  person 
through  envy,  hatred,  or  malice,  nor  leave  any  person  not  indicted  through 
fear,  favor,  affection,  or  hope  of  reward,  but  that  you  will  indict,  accord- 
ing to  the  truth,  upon  the  evidence  before  you,  and  the  laws  of  this  state;  so 
help  you  God.'^ 

In  administering  this  path,  the  blank  therein  must  be  filled  with  the 

name  of  the  county  in  which  the  court  is  sitting;  and  if  any  juror  prefer, 
he  must  be  allowed  to  aflSrm  thereto,  when,  instead  of  the  final  sentence 
thereof,  must  be  added,  "and  this  you  promise  under  the  pains  and  penalties 
of  perjury.^'    [L.  1864;  D.  Cd.  §  37;  H.  C.  §  1236.] 

The  oath  required  of  the  grand  jury  makes  clent,  unless  some  proceeding  has  been  had 

It  their  duty  to  return  a  new  Indictment  on  such  Indictment  which  amounts  to  a  bar 

against  a  defendant  If,  in  their  opinion,  the  to  further  prosecution:    State  v.  Relnhart, 

former   Indictment,   which   is  still  pending  26  Or.  473,  38  Pac.  822. 
and  undisposed  of,   is  defective  or  Insuffl- 

§  1872.    Grand  Juror  Incapacitated,  Another  Juror  to  be  Drawn. 

If,  after  the  formation  of  the  grand  jury  and  before  they  are  finally 
discharged,  a  grand  juror  become  sick,  or  for  any  reason  is  unable  to  con- 
tinue in  the  discharge  of  his  duty,  the  court  may  order  such  juror  to  be 
discharged  therefrom,  and  direct  that  another  person  be  drawn  and  sworn 
from  the  jurors  then  in  attendance  upon  the  court,  to  take  his  place  upon 
the  grand  jury.    [L.  1864 ;  D.  Cd.  §  38 ;  H.  C.  §  1237.] 

§  1273.    Grand  Jury  to  Be  Charged  by  Court. 

When  the  grand  jury  is  formed,  they  must  be  charged  by  the  court,  and 
in  doing  so  the  court  must  give  them  such  information  as  it  may  see 
proper  concerning  the  nature  of  their  powers  and  duties,  or  charges  for 
crime  returned  to  the  court  or  likely  to  come  before  the  grand  jury. 
[L.  1864;  D.  Cd.  §  39;  H.  C.  §  1238.] 

1 1274.    Grand  Jury  to  Retire  to  Private  Room. 

The  grand  jury  must  then  retire  into  a  private  room,  and  inquire  into 
the  offenses  cognizable  by  them.    [L.  1864 ;  D.  Cd.  §  40 ;  H.  C.  §  1239.] 

§  1275.    Grand  Jury  to  Appoint  Clerk. 

The  grand  jury  must  appoint  one  of  their  number  as  clerk,  who  must 
keep  minutes  of  their  proceedings  (except  the  votes  of  the  individual  ju- 
rors), and  of  the  substance  of  the  evidence  given  before  them.  [L.  1864; 
D.  Cd.  §  41 ;  H.  C.  §  1240.] 
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§  1276.    Discharge  of  Grand  Jury. 

When  the  business  of  the  grand  jury  is  completed,  they  must  be  dis- 
charged by  the  court;  but  whether  the  same  be  completed  or  not,  they 
are  discharged  by  the  final  adjournment  of  the  court.  [L.  1864;  D.  Cd. 
§  42 ;  H.  C.  §  1241.] 


CHAPTEE  VI. 

OF  THE  POWERS  AND  DUTIES  OF  THE  GRAND  JURY. 

§  1277.    Inquiry  of  Grand  Jury  into  Crimes  Committed  Within  Coimty. 

The  grand  jury  has  power,  and  it  is  thetr  duty,  to  inquire  into  all 
crimes  committed  or  triable  in  the  county,  and  present  them  to  the  court, 
either  by  presentment  or  indictment,  as  provided  in  this  chapter.  [L.  1864; 
D.  Cd.  §43;  H.  C.  §1242.] 

If  for  any  reason  an   indictment  Is  de-  dlctment    which    amounts    to   a   bar  to  ft 

fective  or  insufficient,  it  is  the  duty  of  the  further  prosecution:    State  v.  Reinhart.  26 

errand  jury  to  return  another,  unless  some  Or.  473,  38  Pac.  822. 
proceeding  has  been  had  on  such  former  in- 

§  1278.    Defendant  not  Held  to  Answer  May  be  Indicted. 

The  grand  jury  may  indict  or  present  a  person  for  a  crime,  when 
they  believe  him  guilty  thereof,  whether  such  person  has  been  held  to 
answer  for  such  crime  or  not.    [L.  1864;  D.  Cd.  §  44;  H.  C.  §  1243.] 

§  1279.    Grand  Jury  May  Present  for  Opinion  of  Court. 

When  the  grand  jury  are  in  doubt  whether  the  facts,  ag  shown  by 
the  evidence  before  them,  constitute  a  crime  in  law,  or  whether  the  same 
has  ceased  to  be  punishable  by  reason  of  lapse  of  time  or  a  former  acquittal 
or  conviction,  they  may  make  a  presentment  of  the  facts  to  the  court, 
without  mentioning  the  names  of  individuals,  and  ask  the  court  to  instruct 
them  concerning  the  law  arising  thereon.  [L.  1864;  D.  Cd.  §45;  H.  C 
§  1244.] 

§  1280.    Presentment,  Duty  of  Court  in  Relation  Thereto. 

A  presentment  can  not  be  found  and  presented  to  the  court  except 
as  provided  in  section  1279,  and  when  so  foimd  and  presented,  the  court 
shall  give  such  instructions  to  the  grand  jury  concerning  the  law  of  the 
case  as  it  may  think  proper  and  necessary.  [L.  1864;  D.  Cd.  §46;  H.  C. 
§  1245.] 

§  1281.    Foreman  May  Administer  Oaths  to  Witnesses. 

The  foreman  of  the  grand  jury  may  administer  an  oath  to  any  wit- 
ness appearing  before  them.    [L.  1864;  D.  Cd.  §47;  H.  C.  1246.] 

§  1282.    Grand  Jury  to  Hear  Legal  Evidence. 

In  the  investigation  of  a  charge  for  the  purpose  of  indictment,  the 
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grand  jury  shall  receive  no  other  evidence  than  such  as  might  be  given 
on  the  trial  of  the  person  charged  with  the  crime  in  question.  [L.  1864; 
D.  Cd.  §  48 ;  H.  C.  §  1247.] 

f  1283.    May  Order  Ebcplanatory  Evidence  to  be  Produced. 

The  grand  jury  is  not  bound  to  hear  evidence  for  the  defendant, 
but  it  is  their  duty  to  weigh  all  the  evidence  submitted  to  them,  and  when 
they  have  reason  to  believe  that  other  evidence  within  their  reach  will 
explain  away  the  charge,  they  should  order  such  evidence  to  be  produced, 
and  for  that  purpose  may  require  the  district  attorney  to  issue  process  for 
the  witnesses.    [L.  1864 ;  D.  Cd.  §  49 ;  H.  C.  §  1248.] 

§  1284.    Evidence,  What  WiU  Warrant  Indictment. 

The  grand  jury  ought  to  find  an  indictment  when  all  the  evidence  before 
them,  taken  together,  is  such  as  in  their  judgment  would,  if  uneicplained 
or  uncontradicted,  warrant  a  conviction  by  the  trial  jury.  [L.  1864;  D.  Cd. 
§50;H.  C.  §1249.] 

f  1286.    Grand  Juror  Must  Disclose  his  EInowledge  of  Crime. 

If  an  individual  grand  juror  know,  or  have  reason  to  believe,  that  a 
crime  has  been  committed,  which  is  triable  in  the  county,  he  must  disclose 
the  same  to  his  fellow-jurors,  who  must  thereupon  investigate  the  same. 
[L.  1864;  D.  Cd.  §  51;  H.  C.  §  1250.] 

S  1288.    May  Inquire  into  Conditions  of  Prisons  and  Offices. 

In  addition  to  the  power  and  duty  prescribed  by  section  1277,  the  grand 
jury  has  power,  and  it  is  their  duty,  to  inquire, — 

1.  Into  the  condition  and  management  of  every  public  prison  in  the 
county ;  and, 

2.  Into  the  condition  and  the  management  of  the  offices  pertaining  to 
the  courts  of  justice  in  the  county.     [L.  1864;  D.  Cd.  §  52;  H.  C.  §  1251.] 

S 1287.    To  Have  Access  to  Prisons  and  Records. 

They  shall  be  entitled  to  free  access  at  all  reasonable  times  to  the  prisons 
and  offices  mentioned  in  section  1286,  and  also  to  the  examination,  without 
charge,  of  all  public  records  in  the  county.  [L.  1864 ;  D.  Cd.  §  53 ;  H.  C. 
§  1252.] 

§  1288.    District  Attorney  to  Present  Indictment,  When. 

The  district  attorney  must  submit  an  indictment  to  the  grand  jury,  and 
cause  the  evidence  in  support  thereof  to  be  brought  before  them,  in  the  case 
of  every  person  held  to  answer  a  criminal  charge  in  the  court  wherein  such 
jury  is  formed.    [L.  1864;  D.  Cd.  §  54;  H.  C.  §  1253.] 

1 1288.    District  Attorney  May  Submit  an  Indictment  in  any  Case. 

The  district  attorney  may  submit  an  indictment  to  the  grand  jury,  in 
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any  case,  when  he  has  good  reason  to  believe  that  a  crime  has  been  com- 
mitted which  is  triable  within  the  county.  [L.  1864;  D.  Cd.  §  55;  H.  C. 
§  1254.] 

§  1980.    District  Attorney  Must  Attend  Sittings  ^  Who  May  be  Present 

The  district  attorney,  when  required  by  the  grand  jury,  must  prepare 
indictments  or  presentments  for  them,  and  attend  their  sittings  to  advise 
them  in  relation  to  their  duties  or  to  examine  witnesses  in  their  presence; 
but  no  person  other  than  the  district  attorney,  or  a  witness  actually  under 
examination,  can  be  allowed  to  be  present  during  the  sittings  of  the  grand 
jury,  nor  either  such  attorney  or  witness  when  the  grand  jury  are  delib- 
erating or  voting  upon  a  matter  before  them.  [L.  1864;  D.  Cd.  §  56;  H.  C. 
§  1255.] 

It  is  improper,  although  authorized  by  a  The   testimony  of  a  grand  Juror,  as  to 

district  attorney,  for  a  stranger  to  be  pres-  what  the  defendant  testified  to  before  the 

ent  during  the  sitting  of  the  grand  Jury,  grand  Jury,   if  such  evidence  is  otherwise 

for  the  purpose  of  aiding  them  In  the  exam-  competent,  may  be  admitted.  If,  In  the  opin- 

Ination  of  witnesses,  but  such  irregularity.  Ion  of  the  trial  court,  the  ends  of  Justice 

after  trial  and  verdict  and  without  any  sug-  require  It:     State  v.  Moran,  16  Or.  274,  14 

gestlon   of   Injustice   or   unfairness   to   the  Pac.  419. 

prisoner.    Is   not  sufildent   ground   for  re-  A  member  of  the  grand  Jury  may  be  called 

versal:    State  v.  Justus,  11  Or.  180,  8  Pac.  on  the  trial  to  show  that  the  defendant  tau 

337.  60  Am.  Rep.  470.  made    statements    inconsistent    with   her 

The  presence  of  an  attorney  engaged  to  present  testimony,  after  the  proper  founda* 

assist  the  district  attorney  in  the  ezamina-  tlon  has  been  laid  for  admitting  evldenoe  of 

tlon  before  the  grand  Jury  is  not  cause  for  such    contradictory    statements:     State  t. 

setting  aside  the   indictment,   nor   for  re-  Brown,  28  Or.  161,  41  Pac.  1042. 
vorsal  of  the  Judgment:    State  v.  Whitney, 

7  Or.  886. 

§  1891.    Grand  Juror  Making  Statement  Must  be  Sworn. 

An  indictment  or  presentment  must  not  be  found  upon  the  statement 
of  a  grand  juror,  unless  he  be  sworn  and  examined  as  a  witness.  [L.  1864; 
D.  Cd.  §  67 ;  H.  C.  §  1256.] 

8  1898.    When  Grand  Juror  Bound  to  Disclose  Testimony  of  Witness. 

A  member  of  a  grand  jury  may  be  required  by  any  court  to  disclose 
the  testimony  of  a  witness  examined  before  such  grand  jury,  for  the  pTl^ 
pose  of  ascertaining  whether  it  is  consistent  with  that  given  by  the  wit- 
ness before  the  court,  or  to  disclose  the  testimony  given  before  such  grand 
jury  by  any  person,  upon  a  charge  against  such  person  for  perjury,  or  upon 
his  trial  therefor.    [L.  1864;  D.  jCd.  §  68;  H.  C.  §  1267.] 

§  1893.    Immunity  of  Grand  Jury  —  For  What  May  be  Questioned. 

A  grand  juror  can  not  be  questioned  for  anything  he  may  say  or  any 
vote  he  may  give,  while  acting  as  such,  in  irelation  to  any  matter  legally 
pending  before  the  grand  jury,  except  for  a  perjury,  of  which  he  may  hare 
been  guilty  in  giving  testimony  before  such  jury.  [L.  1864;  D.  Cd.  §59; 
H.  C.  §  1258.] 
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CHAPTBE  VII. 

OF   THE   FINDING  AND   PRESENTATION   OF  THE   INDICTMENT. 

f  ISM.    Five  Grand  Jurors  Must  Concur  —  Indictment,  how  Indorsed. 

An  indictment  can  not  be  found  without  the  concurrence  of  at  least 
five  grand  jurors ;  and  when  so  found  it  must  be  indorsed  %  true  bill/'  and 
such  indorsement  signed  by  the  foreman  of  the  jury.  [L.  1864;  D.  Cd.  §  60; 
H.  C.  §  1259.] 

The  objection  that  an  Indictment  was  not  the  objection:   State  v.  Relnhart,  26  Or.  471» 

found  and  presented  by  the  grand  Jury,  as  38  Pac.  822. 

provided   by   this   chapter,   must  be   taken  An    Indictment   found    by   a   grand   Jury 

advantage  of  by   motion  to  set  aside  the  formed  under  an  unconstitutional  law  is  In- 

Indlctment,  and  if  not  so  made,  the  defend-  valid,   and   a  conviction   thereon   must   be 

ant   is   precluded   from   afterwards   taking  reversed:     State  v.   Lawrence,   12   Or.   297, 

7  Pac.  116. 

11985.    Names   of   Witnesses   Must   be   Inserted  ^  Volunteer   Witness,   how 
Designated. 

When  an  indictment  is  founds  the  names  of  the  witnesses  examined  be- 
fore the  grand  jury  must  be  inserted  at  the  foot  of  the  indictment^  or 
indorsed  thereon,  before  it  is  presented  to  the  court;  and  if  the  indict- 
ment be  for  a  misdemeanor  only,  and  any  witness  has  voluntarily  appeared 
before  the  grand  jury  to  complain  of  the  defendant,  his  name  must  be 
marked  as  private  prosecutor.    [L.  1864;  D.  Cd.  §  61;  H.  C.  §  1260.] 

The  objection  that  the  names  of  witnesses  resubmission  must  contain  the  names  of 
are  not  indorsed  on  the  indictment  must  be  the  witnesses  examined  when  the  first  in- 
taken  before  the  defendant  pleads,  or  it  Is  dlctment  was  found,  as  well  as  those  exam- 
waived:    §  1350,  post.  Ined  when  the  second  one  was  found:   State 

The  prosecution  can  not  be  deprived  of  v.  Andrews,  36  Or.  390,  68  Pac.  766. 

the  benefit  of  the  testimony  of  a  witness  at  The  objection  that  the  witnesses'  names 

the  trial  who  has  been  examined  before  the  are  not  all  indorsed  on  the  indictment  may 

grand  Jury,  but  whose  name  by  Inadvertence  be  taken  at  any  time  before  plea;  and  if 

or  mistake   has   not  been   inserted  at  the  upon  the  arrai^rnment  the  defendant  be  al- 

foot  or  Indorsed  upon  the  Indictment;  or,  lowed  a  day  to  plead  or  answer  the  Indict - 

under  like  circumstances,  omitted  from  the  ment,    he   may   before   otherwise   pleading* 

copy  delivered  to  the  defendant  on  his  ar-  thereto  move  to  set  it  aside  in  answer  to 

ralgnment.  where  he  has  not  been  misled  or  the  arraigmment:    State  v.  Pool,  20  Or.  150, 

J  prejudiced  thereby  with  respect  to  his  de-  25  Pac.  375;  but  If  a  demurrer  is  filed  and 

ense:    State  v.  Anderson,  10  Or.  452.  overruled,  it  is  then  too  late  to  move  to  set 

Where  an  indictment  Is  set  aside  and  the  aside  the  indictment  on  this  srround:    State 

cases  resubmitted  to  the  same  srrand  Jury,  v.  Smith,  33  Or.  485,  55  Pac.  534. 
a  subsequent  indictment  found  under  such 

S 1296.    Indictment,  how  Presented  —  In  What  Cases  a  Public  Record. 

An  indictment,  when  found  by  the  grand  jury,  as  prescribed  in  sec- 
tions 1294  and  1295,  must  be  presented  by  their  foreman,  in  their  presence, 
and  filed  with  the  clerk,  and  remain  in  his  office  as  a  public  record;  but  if 
the  defendant  has  not  been  held  to  answer  the  charge,  neither  the  indictment 
nor  any  order  or  process  in  relation  thereto  must  be  inspected  by  any  per- 
son other  than  the  judge  of  the  court  or  an  officer  thereof  in  the  discharge 
of  a  duty  concerning  the  same,  until  after  the  arrest  of  the  defendant. 
[L.  1864 ;  D.  Cd.  §  62 ;  H.  C.  §  1261.] 

1 1987.    Disclosure  of  Facts  by  Grand  Juror  or  Officer,  Prohibited. 

No  grand  juror  or  officer  of  the  court  must  disclose  any  fact  concern- 
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ing  such  indictment  while  it  is  not  subject  to  public  inspection;  and  a 
violation  of  this  section,  or  the  prohibitions  of  section  1296,  is  punishable 
as  a  contempt.    [L.  1864;  D.  Cd.  §  63;  H.  C.  §  1262.] 

§  1898.    Proceeding,  When  Indictment  not  Found  True  BilL 

When  a  person  has  been  held  to  answer  a  criminal  charge,  and  the 
indictment  in  relation  thereto  is  not  found  '^a  true  bill,"  as  provided  in 
section  1294,  it  must  be  indorsed  "not  a  true  bill,"  which  indorsement  must 
be  signed  by  the  foreman,  and  presented  to  the  court  and  filed  with  the 
clerk,  and  remain  a  public  record;  but  in  the  case  of  an  indictment  not 
found  "a  true  bill,"  against  a  person  not  so  held,  the  same,  together  with 
the  minutes  of  the  evidence  in  relation  thereto,  must  be  destroyed  by  the 
grand  jury.    [L.  1864;  D.  Cd.  §  64;  H.  C.  §  1263.] 

f  1289.    Return  **Not  a  True  Bill"  Bars  Further  Proceedings. 

When  an  indictment,  indorsed  "not  a  true  bill,"  has  been  presented 
in  court  and  filed,  the  effect  thereof  is  to  dismiss  the  charge;  and  the  same 
can  not  be  again  submitted  to  or  inquired  of  by  the  grand  jury,  unless 
the  court  so  order.    [L.  1864 ;  D.  Cd.  §  65 ;  H.  C.  §  1264.] 

§  1300.    Presentment,  how  Made. 

A  presentment  is  made  to  the  court,  by  the  foreman,  in  the  presence 
of  the  grand  jury,  and  with  the  concurrence  of  five  of  their  number;  but 
being  a  mere  informal  statement  of  facts,  for  the  purpose  of  obtaining  the 
advice  of  the  court  as  to  the  law  arising  thereon,  is  not  to  be  filed  in  court 
or  preserved  beyond  the  sitting  of  the  grand  jury.  [L.  1864;  D.  Cd.  ^66; 
H.  C.  §  1265.] 

m 

CHAPTER  VIII. 

OF   FORMS  OF  CRIMINAL  ACTIONS  AND   REQUIREMENTS  OF 

INDICTMENTS. 

§  1301.    Forms  of  Pleadings  in  Criminal  Actions. 

All  the  forms  of  pleading  in  criminal  actions  heretofore  existing  are 
abolished;  and  hereafter,  the  forms  of  pleading,  and  the  rules  by  which 
the  sufficiency  of  pleadings  is  to  be  determined,  are  those  prescribed  by 
this  code.    [L.  1864;  D.  Cd.  §  67;  H.  C.  §  1266.] 

The  intention  of  this  section  is  not  to  criminal  Jurisprudence  are  ignored  by  our 
abolish  or  dispense  with  any  of  the  essential  statutes:  State  v.  Dougherty,  4  Or.  2(N). 
rertuirements  of  an  indictment,  as  sane-  As  pleadings  in  criminal  actions  are  goT- 
tioned  by  the  wisdom  and  experience  of  the  erned  alon^  by  statute,  and  the  code  no- 
past  and  determined  by  the  well  established  where  requires  the  state  to  reply  to  a  plea 
rules  of  sound  reasoning.  None  of  the  sub-  of  former  conviction  or  acquittal,  failure  to 
stantial  elements  of  a  good  indictment  as  deny  an  allegation  in  the  defendant's  plea 
tC'Sted  by  the  long  established  principles  of  to  that  effect  is  not  a  confession  there<tf: 

State  V.  Howe,  27  Or.  146,  44  Pac  672. 

§  1302.    Indictment,  First  Pleading  on  Part  of  State. 

The  first  pleading  on  the  part  of  the  state  is  the  indictment.  [L.  1864; 
D.  Cd.  §  68 ;  H.  C.  §  1267.] 
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f  1308.    Indictment,  What  to  Contain. 

The  indictment  must  contain, — 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to  which 
the  indictment  is  presented,  and  the  names  of  the  parties ; 

2.  A  statement  of  the  acts  constituting  the  offense  in  ordinary  and 
concise  language,  without  repetition,  and  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended.  [L.  1864; 
D.  Cd.  §  69 ;  H.  C.  §  1268.] 

The   Clime   charged   to  have  been  com-  An  Indictment  dated  on  Sunday  la   not 

mitted  must  be  named  in  the  Indictment,  or,  void;  the  defect  is  only  Irregular  at  most, 

if  it  have  no  general  name,  it  must  be  Indi-  and  could  only  be  taken  aavantage  of  by 

cated   by  a  brief  description  aa   given  by  proper   motion  before   the   trial:     State   v.~ 

law:   State  v.  Vowels,  4  Or.  326.  Norton.  16  Or.  106,  17  Pac.  744. 

The  wrong  name  given  to  a  crime  in  the  In  an  indictment  for  selling  Intoxicating 
preliminary  part  in  the  indictment  is  an  Ir-  liquors  in  Alaska,  the  name  of  the  pur- 
regularly  only  and  not  fatal;  the  charging  chaser,  if  known,  ought  to  be  alleged  as  a 
part  of  the  indictment  must  be  looked  to  to  convenient  means  of  identifying  the  trans- 
determine  the  character  of  the  offense:  action,  but  the  omission  so  to  do  is  not 
State  v.  Jarvis,  18  Or.  360,  23  Pac.  261.  sufllclent  cause  for  reversal  of  the  Judg- 

An  indictment,  as  a  rule,  is  sufBcient  if  it  ment:    Nelson  v.  United  States,  30  Fed.  118. 

describe    the   offense  as   explicitly   as    the  An   indictment   which   charges   one   who 

statute  which  creates  it:    State  v.  Carr,  6  was  an  aider  and  abettor  as  a  principal  is 

Or.  134;  State  v.  Lee,  17  Or.  488,  21  Fac.  466;  sufficient:    State  v.  Kirk,  10  Or.  506;  State 

State  V.  Ah  Sam,  14  Or.  347,  13  Pac.  303.  v.  Steeves,  29  Or.  88.  43  Pac.  947. 

But  when  a  more  particular  statement  is  .   When  the  statute  makes  the  commission 

necessary  to  set  forth  the  facts  with  requi-  of  different  acts  a  crime,  and  such  acts  are 

site   certainty,    then   the   particulars   must  stated  disjunctively  in  the  statute,  the  in- 

be  averred:    State  v.   Lee,   17  Or.   488,   21  dictment  may,  as  a  general  rule,  embrace 

Pac  465.  the  whole  in  a  single  count,  but  it  must  use 

An  Indictment  charging  assault  with  In-  the  conjunctive  "and"  where  "or"  occurs, 

tent  to  kill,  which  follows  the  language  of  or  else  it  will  be  defective  for  uncertainty: 

the  statute,  and  omits  to  state  the  acts  con-  State  v.  Carr,  6  Or.  134;  State  v.  Dale,  8 

stituting  the  offense,  is  sufficient,  where  no  Or.  229. 

objection  is  made  to  it  until  after  verdict.  An   indictment  charging  that  defendant, 

but  if  demurred  to,  such  indictment  is  in-  being  a  male  citizen  over  sixteen  years  of 

sufficient:    State  v.  Doty,  5  Or.  493.  age,   did   forcibly   ravish   and   nave   carnal 

An  indictment  should  contain  such  a  criminal  intercourse  with  a  specified  female 
specification  of  acts  and  descriptive  clr-  child  under  sixteen  years  of  age,  charges 
cumstances  as  will,  upon  its  face,  fix  and  common  law  as  well  as  statutory  rape,  and 
determine  the  Identity  of  the  offense,  and  is  open  to  an  objection  for  duplicity.  After 
enable  the  court  by  an  inspection  of  the  a  conviction  on  evidence  of  forcible  ravish- 
record  alone  to  determine  whether,  admit-  ment,  the  allegations  as  to  age  will  be  re- 
ting  the  truth  of  the  specific  acts  charged,  Jected,  the  charge  being  complete  without 
a  thing  has  been  done  which  is  forbidden  by  them:  State  v.  Lee,  33  Or.  609.  66  Pac.  415. 
law:    State  v.  Dougherty,  4  Or.  202.  Where  there  are  exceptions  or  provisos   in 

Where  a  statute  make  it  a  criminal  of-  a  statute,  and  they  are  a  material  part  of 

fense  "willfully  and  knowingly  to  charge,  the  description  of  the  offense.  It  is  neces- 

take,   or  receive  any   fee  or  compensation  sary   to  negative  them  in   the   indictment, 

other  than  that  authorised  or  permitted  by  The    indictment   must   contain   such   aver- 

Jiw  for  any  official  service   or  duty   per-  ments  as  show  affirmatively  an  offense:  and 

formed*'  by  an  officer,  the  indictment  should  where  the  exceptions  or  provisos  are  ma- 

show  for  what  service  or  duty  the  charge  terlal  parts  of  the  description  of  the  offense, 

was  made  or  the  money  taken:    State  v.  the    indictment   should   aver   that   the   act 

Packard,  4  Or.  160.  charged  does  not  come  within  the  exception 

In  an  Indictment  for  murder,  where  the  or  proviso:    State  v.  Tamler,  19  Or.  630,  25 

caption  does  not  specify  the  degree,   it  is  Pac.  71. 

sufficient  if  from  the  body  of  the  indictment  An  indictment  for  assaulting  and  wound- 
it  sufficiently  appears  that  murder  in  the  ing  an  officer  of  the  penitentiary  with  a 
™  degree  is  stated:    State  v.  Wlntzinger-  deadly  weapon  must  state  that  the  accused 

.*  ».Or.  166.                                    ^         ^  .  knew   that   the   party  assaulted   was   such 

An  Indictment  for  uttering  a  forged  in-  officer:    State  v.  Smith,  11  Or.  206.  8  Pac 

strument  need  not  set  out  the  tenor  of  the  343. 

writing:    State  v.  Childers,  32  Or.   121,   49  An  indictment  for  larceny  was  held  suffi- 

5'  *?^j*  X        X  *                       ,.     _j         1-  cient    which    charged    that    the    defendant 

An  indictment  for  muroer  charging  that  feloniously  took  and  carried  away  personal 
the  defendant  feloniously,  purposely,  and  of  property  therein  described,  without  employ- 
deliberate  and  premeditated  malice,  inflicted  ing  the  word  'steal"  in  any  form:  State  v. 
upon  deceased  a  mortal  wound,  of  which  he  Lee  Yan  Yan,  10  Or.  366. 
instantly  died,  is  a  sufficient  allegation  of  Where  an  indictment  charges  the  defend- 
premeditated  and  deliberate  malice  in  kill-  ant  with  stealing  "from  and  on  the  por- 
ing him:  Fitspatrlck  v.  United  States,  178  son,"  the  words  "and  on"  may  be  rejected 
u.  8.  308.                                                       ,  as  surplusage:    State  v.  Lee  Ping  Bow,  10 

An  Indictment  charging  that  "defendant  Or.  27. 

unlawfully  and  feloniously  assaulted  one  D.  in  an  indictment  for  obstructing  the  high- 

Jith  a  dangerous  weapon,  with  intent  to  way  It  is  not  necessary  to  state  the  termini, 

kill  by  shooting  at  him  with  a  loaded  pistol,  but  it  is  sufficient  to  allege  that  the  road  is 

Which  he  held  within  shooting  distance  and  a  highway;  it  is  different,  however,  in  plead - 

pointed   at   him,"    charges   that   defendant  ing  a  private  way:    State  v.  Hume.  12  Or. 

shot  at  D.  with  intent  to  kill  him.  and  not  133.  6  Pac.  427. 

tnat  he  Intended  to  kill  D.  by  shooting  at  An  indictment  for  taking  money  by  force 

Wm:  State  v.  Lavery.  86  Or.  404,  58  Pac.  107.  from  the  person  of  another  need  not  allege 
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that  the  money  taken  was  the  property  of  acceptation  In  common  language:    State  v. 

another  than  the  defendant:  State  v.  DUley,  O'NelU  21  Or.   170.   27  Pac.  1038. 

16  Or.  73,  13  Pac.  648.  As  to  duplicity  in  indictment,  see  1 130S. 

Words  used  in  an  indictment  must*  with  and  note, 
few  exceptions,  be  construed  in  their  usual 

S  1304.    Form  of  Indictment. 

The  indictment  may  be  substantially  in  the  following  form : — 
The  State  of  OreqonI 

A.  B.  is  accused  by  the  grand  jury  of  the  county  of ,  by  this  in- 
dictment, of  the  crime  of ^  (here  insert  the  name  of  the  crime,'  if  it 

have  one,  such  as  treason,  murder,  arson,  manslaughter,  or  the  like;  or  if  it  be 
a  crime  having  no  general  name,  such  as  libel,  assault,  and  battery,  and  the 
like,  insert  a  brief  description  of  it  as  given  by  law,)  committed  as  follows : — 

The  said  A.  B.,  on  the day  of ,  19 — ,  in  the  county  afore- 
said, (here  set  forth  the  act  charged  as  a  crime,  according  to  the  form  adapted 
to  the  case,  as  provided  in  the  next  section). 

Dated  at ,  in  the  county  aforesaid,  the day  of , 

A.  D.  19—. 

(Signed) :  C.  D.,  District  Attorney. 

(Indorsed) :    ''A  true  bill.^' 

(Signed)  :  E.  P.,  Foreman  of  the  Qrand  Jurv. 

[L.  1864;  D.  Cd.  §  70;  H.  C.  §  1269.] 

An   indictment   for   murder   in   the  form  trict  attorney"  are  substituted  for  "grand 

here  prescribed  is  sufficient:   State  v.  Wint-  Jury":    State  v.  Tucker,  36  Or.  298,  61  Pac 

sin^erode.  9  Or.  153.  894.  61  L*.  R.  A.  246. 

In  cases  of  information  the  words  *'dis- 

1 1S05.    Manner  of  Stating  Act  Constituting  Crime. 

The  manner  of  stating  the  act  constituting  the  crime,  as  set  forth 
in  the  appendix  to  this  code,  is  sufficient,  in  all  cases  where  the  forms  there  * 
given  are  applicable,  and  in  other  cases  forms  may  be  used  as  nearly  simi- 
lar as  the  nature  of  the  case  will  permit.     [L.  1864;  D.  Cd.  §  71;  H.  C. 
§  1270.] 

An  indictment  which  contains  every  alle-  other  forms  as  nearly  similar  as  the  case 

gation  mentioned  In  the  form  grlven  in  the  will  permit  may  be  used:    State  v.  Wright, 

appendix    to    the    criminal    code   for   such  19  Or.  258,  24  Pac.  229. 

crime  is  sufficient:    State  v.  Ah  Lee,  18  Or.  This  section   does   not  purport  to  make 

540.  23  Pac.  424;  State  v.  Childers,  32  Or.  122;  the  forms  given  in  the  appendix  exclusive  of 

49  Pac.   801;  State  v.  Dllley,   15  Or.  73,  18  other   forms    the    pleader    may    choose  to 

Pac.  648;  State  v.  Spencer,  6  Or.  163;  State  adopt,  and  If  another  form  has  sufficient  al- 

V.  Brown,  7  Or.  199;  State  v.  Lee  Tan  Yan,  legations,    It   is   not  objectionable  on  that 

10  Or.  366.  account:    Fitxpatrick  v.  United  States.  178 

When   the   forms   given  are   inapplicable  U.   S.   308. 

S  1S06.    Indictment,  as  to  What,  Must  be  Direct  and  Certain. 

The  indictment  must  be  direct  and  certain,  as  it  regards, — 

1.  The  party  charged; 

2.  The  crime  charged;  and, 

3.  The  particular  circumstances  of  the  crime  charged  when  they  are 
necessary  to  constitute  a  complete  crime.  [L..  1864;  D.  Cd.  §72;  H.  C. 
§  1271.] 

S  1307.    Proceeding  When  Defendant  Indicted  by  Fictitious  Name. 

When  a  defendant  is  indicted  by  a  fictitious  or  erroneous  name,  and 
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ill  any  stage  of  the  proceedings  his  true  name  is  discovered^  it  may  be 
inserted  in  the  subsequent  proceedings^  referring  to  the  fact  of  his  being 
indicted  by  the  name  mentioned  in  the  indictment.  [L.  1864;  D.  Cd.  §  73; 
H.  C.  §  1272.] 

f  1808.    Indictment  Must  Charge  but  One  Crime  and  in  One  Form. 

The  indictment  must  charge  but  one  crime,  and  in  one  form  only; 
except  that  where  the  crime  may  be  committed  by  use  of  diflEerent  means 
the  indictment  may  allege  the  means  in  the  alternative.  [L.  1864;  D.  Cd. 
§74;H.  C.  §1273.] 

See  note  to  fi  1303.  ante.  ment,    the   aUegatlons    as    to   agre   will   be 

An  indictment  whicii  charges  more  than  rejected,  the  charge  being  complete  with- 
one  crime  is  bad,  and  if  an  objection  Is  out  them:  State  v.  Lee,  SS  Or.  508,  56  Pac.  416. 
taken  by  demurrer  at  the  proper  time  it  Error  In  overruling  a  demurrer  to  an  in- 
must  prevail;  but  if  the  objection  is  not  dlctment  for  duplicity  is  not  waived  by  a 
thus  taken,  it  is  waived:  State  v.  Jarvis,  18  plea  of  "not  guilty,"  nor  cured  by  a  Judg- 
Or.  360,  23  Pac.  251;  State  v.  Lee,  33  Or.  ment  of  conviction:  State  v.  Hinkle,  33 
606.  66  Pac.  415.  Or.  93,  54  Pac.  166. 

When  the  statute  makes  the  commission  An  indictment  which,  in  the  same  count, 

of  different  acts  a   crime,    and   such   acts  charges  defendant  as  an  accessory  before 

are  stated  disjunctively  in  the  statute,  the  the  fact  in  the  crime  of  murder,  and  also 

indictment   may,    as    a   general    rule,    em-  as  an  accessory  after  the  fact,   is  bad  for 

brace  the  whole  in  a  single  count,   but  it  duplicity:     State  v.   Hinkle,   33   Or.    93,    64 

must    use    the    conjunctive    "and"    where  Pac.  155. 

**or"  occurs,  or  else  it  will  be  defective  for  But  an   indictment  which   charges   facts 

uncertainty:    State  v.  Carr,  6  Or.  134;  State  constituting   crimes,    one   of   which    Is   in- 

v.  Dale,  8  Or.  229.  eluded  in  the  other,  is  not  bad  for  duplic- 

An  Indictment  charging  that  defendant,  ity:  State  v.  Savage,  36  Or.  194,  60  Pac.  610. 
being  a  male  citizen  over  sixteen  years  of  An  Indictment  which  charges  that  de- 
age,  did  forcibly  ravish  and  have  carnal  fendant  committed  an  act  which  grossly 
criminal  intercourse  with  a  specified  female  injures  the  persons  and  property  of  others, 
child  under  sixteen  years  of  age,  charges  and  grossly  disturbs  the  public  health,  and 
common  law  as  well  as  statutory  rape,  and  openly  outrages  public  decency,  does  not 
is  open  to  an  objection  for  duplicity.  After  charge  more  than  one  crime:  State  v. 
a  conviction  on  evidence  of  forcible  ravish-  Bergman,  6  Or.  341. 

1 1809.    Time,  When  Material,  to  be  Stated  Precisely,  Otherwise  Not. 

The  precise  time  at  which  the  crime  was  committed  need  not  be  stated 
in  the  indictment,  but  it  may  be  alleged  to  have  been  committed  at  any 
time  before  the  finding  thereof,  and  within  the  time  in  which  an  action 
may  be  commenced  therefor,  except  where  time  is  a  material  ingredient  in 
the  crime.     [L.  1864;  D.  Cd.  §  75;  H.  C.  §  1274.] 

Where  an  offense   in   its   nature  is  con-  the  trial  jury:    State  v.  Adams,  20  Or.  626, 

tlnuing   from   day   to   day,    or   constituted  26  Pac.  837. 

one  of  a  series  of  minor  acts,   it  Is  suffl-  In  prosecutions  for  perjury  the  common- 

cient   to   charge   the   act   as    having   been  law  rule  seems  to  be  that  the  time  when 

committed  on  a  particular  day:     State  v.  the   crime   was   committed   must   be   truly 

Ah  Sam,  14  Or.  347,  13  Pac.  303.  alleged   in  the   indictment,   and   proved  as 

In  an  indictment  for  selling  liquor  with-  laid.     Quaere:     Whether   this   section   has 

out  a  license,   if   the  statute  of  limitation  changed   that   rule:     State   v.    Ah   Lee,    18 

is  not  involved,  the  statement  of  the  time  Or.  646,  23  Pac.  424. 

in  the   indictment   is   not  material:     State  In  an   indictment   for  forgery   it   is   not 

v.  Cutting,  3  Or.  260.  necessary   to   name  any  particular  person 

Where    the   statute   of   limitation   is   in-  in  the  indictment  who  has  been  defrauded, 

volved,    an   allegation   that   the   defendant  but  if  any  person  is  named,  the  proof  will 

did  the  act  charged  on  or  about  a  certain  be  confined   to  the  commission  of  the  of- 

day,  is  void  for  uncertainty:    United  States  fense  as  concerns  the  person  named:    State 

v.  Winslow.  3  Saw.  337.  v.  Lurch,  12  Or.  104,  6  Pac.  411. 

The  only  object  of  alleging  time,  unless  it  Where,  in  an  indictment  for  larceny,  the 
enters  into  the  nature  of  the  offense,  is  stolen  property  is  alleged  to  be  the  prop- 
to  show  that  the  prosecution  is  not  barred  erty  of  A,  proof  showing  it  to  be  the  part- 
by  the  statute  of  limitations;  therefore,  it  nership  property  of  A  &  B  is  not  sufficient 
is  improper  for  the  defense  to  introduce  to  sustain  the  allegation,  unless  it  appears 
evidence  tending  to  prove  that  the  par-  from  the  evidence  that  such  property  was 
ttcular  act  of  gambling  investigated  by  in  the  possession  of  and  under  the  control 
the  grand  Jury  was  different,  and  occurred  of  A  under  some  arrangement  of  the  par- 
on  a  different  day  in  the  same  month,  and  ties  creating  a  special  property  in  A:  State 
in  a  different  place  in  the  same  town,  v.  Wilson,  6  Or.  429. 
from  the  one   then  being  Investigated   by 

Vol.  I.-86. 
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S  ISIO.    Statement  as  to  Person  Injured  or  Intended  to  Be. 

When  a  crime  involves  the  commission  of  or  an  attempt  to  commit  a 
private  injury,  and  is  described  with  suflBcient  certainty  in  other  respects 
to  identify  the  act,  an  erroneous  allegation  as  to  the  person  injured  or 
intended  to  be  injured  is  not  material.  [L.  1864;  D.  Cd.  §76;  H.  C. 
§  1275.] 

f  1811.    Animal,  What  Description  of,  Sufficient. 

When  a  crime  involves  the  taking  of  or  injury  to  an  animal,  the 
indictment  is  sufficiently  certain  in  that  respect  if  it  describe  the  animal 
by  the  common  name  of  its  class.    [L.  1864 ;  D.  Cd.  §  77 ;  H.  C.  §  1276.] 

§  181S.    Construction  of  Words  Used  in  Indictment 

The  words  used  in  an  indictment  must  be  construed  in  their  usual  ac- 
ceptation, in  common  language,  except  words  and  phrases  defined  by  law, 
which  are  to  be  construed  according  to  their  legal  meaning.  [L.  1864; 
D.  Cd.  §78;  H.  C.  §1277.] 

The  words  used   In  an  Indictment  must,  larceny  "In  a  dwelUng,  namely,  the  River- 

with  few  exceptions,  be  construed  in  their  side  Hotel,"  it  sufllclently  allegres  the  crime 

usual    acceptation    in    common    languasre:  to  have  been  committed  in  a  house:   State 

Where,    therefore,    an    indictment    charges  v.  O'Nell,  21  Or.  170,  27  Pac  1038. 

1 1818.    Words  of  Statute  Need  Not  be  Strictly  Pursued. 

Words  used  in  a  statute  to  define  a  crime  need  not  be  strictly  pursued 
in  the  indictment,  but  other  words,  conveying  the  same  meaning,  may  be 
used.    [L.  1864;  D.  Cd.  §  79;  H.  C.  §  1278.] 

The  word  "steal"  need  not  be  used  In  an  Thus  the  word  "violently"  in  an  indlct- 

Indictment  for  larceny,  but  it  is  sufficient  ment,  instead  of  "forcibly,"  as  used  in  the 

to  allege  that  defendant  "feloniously  took  statute,  is  sufficient:    State  v.  Daly.  16  Or. 

and  carried  away"  the  property  described:  241,  18  Pac.  367. 
State  v.  Lee  Tan  Yan,  10  Or.  366. 

S  1814.    Indictmeat,  When  Sufficient. 

The  indictment  is  sufficient  if  it  can  be  understood  therefrom : — 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it,  thou^ 
the  name  of  the  court  be  not  accurately  stated ; 

2.  That  is  was  found  by  a  grand  jury  of  the  county  in  which  the 
court  was  held ; 

3.  That  the  defendant  is  named,  or  if  his  name  can  not  be  discovered, 
that  he  is  described  by  a  fictitious  name,  with  the  statement  that  his  real 
name  is  to  the  jury  unknown; 

4.  That  the  crime  was  committed  within  the  jurisdiction  of  the  court, 
except  where,  as  provided  by  law,  the  act,  though  done  without  the  county 
in  which  the  court  is  held,  is  triable  therein ; 

5.  That  the  crime  was  committed  at  some  time  prior  to  the  finding 
of  the  indictment,  and  within  the  time  limited  by  law  for  the  commence- 
ment of  an  action  therefor; 

6.  That  the  act  or  omission  charged  as  the  crime  is  clearly  and  dis- 
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tinctly  set  forth,  in  ordinary  and  concise  language,  without  repetition,  and 
in  such  a  manner  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended; 

7.  That  the  act  or  omission  charged  as  the  crime  is  stated  with  such 
a  degree  of  certainty  as  to  enable  the  court  to  pronounce  judgment,  upon 
a  conviction,  according  to  the  right  of  the  case.  [L.  1864;  D.  Cd.  §80; 
H.  C.  §1279.] 

The  entltlinfir  of  an  Indictment  returned  indictment   is   dated   on   Sunday   it   is   not 

in   the   district   court   for   the   District   of  void.     The  defect  at  most  Is  only  formal, 

Alaska  "in  the  district  court  of  the  United  and  could  only  be  taken  advantasre  of  by 

States  for  the  District  of  Alaska/'  althougrh  proper  motion  before  trial:   State  v.  Norton, 

Inaccurate,  is  merely  a  clerical  or  technical  16  Or.  106,  17  Pac.  744. 

error   which    does   not   vitiate   the    indict-  The  aJlesations,  "and  on  divers  other  of 

ment:    Jackson  v.  United  States,  102  Fed.  said   days    between   said    days,"    etc.,   and 

481.  'to  divers  other  persons  whose  names  are 

The  deslfirnation  of  the  grand  jurors,   in  to  the  grand  Jury  unknown,"  in  an  Indlct- 

an  indictment  found  in  the  District  Court  ment    for    the    sale    of    spirituous    liquors, 

for  the  District  of  Alaska,  as  "grand  Jurors  are  surplusage,  and  do  not  vitiate  the  in- 

of  the  United  States  of  America,  selected,  dlctment:    Burchard  v.  State,   2  Or.  79. 

impaneled,  sworn,  and  charged  within  and  An  indictment  for  illegal  voting  is  suffl- 

for  the  District  of  Alaska,"  is  not  a  sub-  dent    after    verdict    when    It    charges    de- 

stantlal    error    which    vitiates    the    indict-  fendant   with   having  willfully,    knowingly, 

ment:    Jackson  v.  United  States,  102,  Fed.  and  unlawfully  voted  at  a  legally  author- 

481.  ized    election   for   a   representative    to    the 

The  omission  to  allege  the  name  of  the  congress  of  the  United  States,  held  at  a 
person  to  whom  intoxicating  liquors  were  specified  time  and  place,  although  the  In- 
sold  In  Alaska  Is  not  sufficient  cause  for  dlctment  does  not  disclose  the  reason  of 
reversal  of  the  Judgment:  Nelson  v.  United  the  disqualification  of  defendant:  State  v. 
States,  30  Fed.  118.  Bruce.  6  Or.  69,  20  Am.  Rep.  734. 

All  unnecessary  words  in  an  Indictment  An    Indictment   averring   that   the    crime 

may,  after  judgment,   be  rejected  as  sur-  was  committed  in  the  county  is  sufficient, 

plusage;   and   if  an  indictment,  after  such  and    need    not    negative    the    fact    that    It 

rejection,    contains    all    the    essential    ele-  might   be   committed   in    that   part   of   the 

ments  to  constitute  the  crime,  the  convic-  county  over  which  the  federal  courts  have 

tion  must   stand:     State  v.   Home,   20   Or.  exclusive  jurisdiction,   this  being  a  matter 

486.  26  Pac.   666.  of   defense:     State    v.    Carlson.    39    Or.    19, 

The  date   not  being  a  necessary  fact  to  62  Pac.  1016. 
be  stated  to  constitute  the  offense,   if  an 

1 1S15.    Indictment  Not  Insufficient  for  Defect  of  Form. 

No  indictment  is  insufficient,  nor  can  the  trial,  judgment,  or  other 
proceedings  thereon  be  affected  by  reason  of  a  defect  or  imperfection  in 
matter  of  form  which  does  not  tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits.     [L.  1864 ;  D.  Cd.  §  81 ;  H.  C.  §  1280.] 

See  note  to  preceding  section. 

S 1S16.    Presumptions  of  Law  or  Matters  Judicially  Known  Need  Not  be  Stated. 

Neither  presumptions  of  law,  nor  matters  of  which  judicial  notice  ie 

taken,  need  be  stated  in  an  indictment.  [L.  1864 ;  D.  Cd.  §  82 ;  H.  C. 
§  1281.] 

As  to  presumptions  of  law,  see  fiS  787  and  788. 
As  to  matters  Judicially  noticed,  see  S  720,  ante. 

1 1S17.    Pleading  a  Judgment  or  Proceeding  Before  Court  of  Special  Jurisdiction. 

In  pleading  a  judgment  or  other  determination  of  or  proceeding  be- 
fore a  court  or  oflBcer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment,  determination,  or  proceed- 
ing may  be  stated  to  have  been  duly  given  or  made.  The  facts  conferring 
jurisdiction,  however,  must  be  established  on  the  trial.  [L.  1864;  D.  Cd. 
§83;  H.  C.  §1282.]  • 

As  to  pleading:  Judgrment  of  court  of  special  Jurisdiction,  see  note  to  S  87,  ante. 
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1 1818.  Private  Statute,  How  Pleaded. 

*  In  pleading  a  private  statute^  or  right  derived  there&om^  it  is  suffi- 
cient to  refer  to  the  statute  by  its  title  and  the  day  of  its  passage,  and  the 
court  must  thereupon  take  judicial  notice  thereof.  [L.  1864;  D.  Gd.  §84; 
H.  C.  §  1283.] 

Ab  to  pleading  private  statutes,  see  note  to  8  89,  ante. 

1 1819.  Pleading  in  Indictment  for  LibeL 

An  indictment  for  libel  need  not  set  forth  any  extrinsic  f acts,  for  the 
purpose  of  showing  the  application  to  the  party  libeled  of  the  defamatoiy 
matter  on  which  the  indictment  is  founded;  but  it  is  sufficient  to  state 
generally  that  the  same  was  published  concerning  him;  and  the  fact  that 
it  was  so  published  must  be  established  on  the  trial.  [L.  1864;  D.  Cd.  §  85; 
H.  C.  §1284.] 

As  to  pleading  In  an  action  for  llbel»  see  8  91,  ante,  and  note. 

1 1880.    Forgery,  Indictment  for.  When  Misdeecription  of  Instrument  Inuna- 
teriaL 

When  an  instrument  which  is  the  subject  of  an  indictment  for  forgery 
has  been  destroyed  or  withheld  by  the  act  or  procurement  of  the  defendant, 
and  the  fact  of  the  destruction  or  withholding  is  alleged  in  the  indictment 
and  established  on  the  trials  the  misdescription  of  the  instrument  is  imma- 
terial.   [L.  1864;  D.Cd.§  86;  H.C.§  1286.] 

§  1881.    Perjury  or  Subornation  of,  Pleading  in  Indictment  For. 

In  an  indictment  for  perjury  or  subornation  of  perjury,  it  is  sufficient 
to  set  forth  the  substance  of  the  controversy  or  matter  in  respect  to  which 
the  crime  was  committed,  and  in  what  court,  or  before  whom,  the  oath  al- 
leged to  be  false  was  taken,  and  that  the  court  or  person  before  whom  it 
was  taken  had  authority  to  administer  it,  with  proper  allegations  of  the 
falsity  of  the  matter  on  which  the  perjury  is  assigned;  but  the  indictment 
need  not  set  forth  the  pleadings,  record,  or  proceedings  with  which  the 
oath  is  connected,  nor  the  commission  or  authority  of  the  court  or  person 
before  whom  the  perjury  was  committed.  [L.  1864;  D.  Cd.  §87;  H.  C. 
§  1286.] 

In  an  Indictment  for  perjury  or  eubor-  of    these    allegations,    and    they   most  be 

nation   of   perjury    It   Is   necessary   to   set  proved  by  the  state  In  order  to  warrant  a 

forth  the  substance  of  the  controversy  or  conviction:    State  v.   Kalyton,  29  Or.  S78, 

matter  In  respect  to  which  the  crime  was  46  Pac.  766. 
committed:    State  v.  Wltham,  €  Or.  S66.  The  cause  and  Issue  wherein  the  p«rJvi7 

In  an  indictment  for  perjury,  allesred  to  Is  committed  must  be  proved  by  the  record, 

have  been  committed  by  a  witness  In  the  if   any    is    made.     Where    the   perjuiy  1b 

trial  of  a  civil  action,   it  is  sufficient  to  assigned  to  have  been  conunltted  in  the  evl- 

allege  that  oath  was  taken  in  that  court,  dence  given  in  the  cause,  it  Is  still  neces- 

without   designating   the   officer   by  whom  sary  to  produce  the  record;  but  evidence 

it  was  administered:    State  v.  Spencer,  6  of  the  state  of  the  cause  at  the  time  the 

Or.  162.  alleged    false    testimony    was    Introduced. 

This  section  states  the  material  allega-  which  will  demonstrate  its  materiality,  maf 

tlons  that  must  be  made  in  an  Indictment,  be  given  aliunde:    State  v.  KaJjrton,  29  Or. 

The  plea  of  not  guilty  puts  In  issue  each  879,  46  Pac.  766. 

1 1882.    Several  Defendaiita,  One  or  More  May  be  Convicted. 

Upon  an  indictment  against  several  defendants^  any  one  or  more  may 
be  convicted  or  acquitted.     [L.  1864;  D.  Cd.  §  88;  H.  C.  §  1287.] 
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1 1S28.    "Within  the  County"  Sufficient  Description  of  Place  of  Crime,  When. 

In  an  indictment  for  a  crime  committed  as  described  in  sections  1240, 
1241^  1242,  1243,  1244,  and  1245,  it  is  sufficient  to  allege  that  the  crime 
was  committed  within  the  county  where  the  indictment  is  found.  [L.  1864; 
D.  Cd.  §  89 ;  H.  C.  §  1288.] 

$  13S4.    Distinction  Between  Principal  and  Accessory  before  the  Fact,  Abolished. 

The  distinction  between  an  accessory  before  the  fact  and  a  principal, 
and  between  principals  in  the  first  and  second  degree,  in  cases  of  felony,  is 
abrogated,  and  all  persons  concerned  in  the  commission  of  a  felony,  whether 
they  directly  commit  the  act  constituting  the  crime,  or  aid  and  abet  in 
its  commission,  though  not  present,  must  hereafter  be  indicted,  tried,  and 
punished  as  principals,  as  in  the  case  of  a  misdemeanor.  [L.  1664;  D.  Cd. 
§  90 ;  H.  C.  §  1289.] 

Any  person  concerned  in  the  commission  cused  the  rl^ht  to  demand  the  nature  and 

of  a  felony  is  a  principal,  and  he  is  to  be  cause  of  the  accusation  a^lnst  him:    State 

charged  as  such,  whether  he  directly  com-  v.  Steeves.  29  Or.  90,  43  Pac.  947;  State  v. 

mltted    the   act    or   not,    and   aU    evidence  Branton,  33  Or.  540,  66  Pac.  267. 

tending  to  prove  his  complicity  is  admissible  The  conviction  of  one  person  chargred  as 

under  that  form  of   indictment:     State  v.  principal  in  the  commission  of  a  crime  does 

Moran.  16  Or.  262.  14  Pac.   419.  not    operate    as    an    acquittal    of    another 

An    indictment   against   one   aiding   and  separately  charged  as  prhiclpal  in  the  com- 
abetting,  where  he  was  present  at  the  com-  mission  of  the  same  crime:    State  v.  Bran- 
mission    of    the    crime.    Is    sufficient    if    it  ton.  33  Or.  640,  66  Pac.  267. 
charges  him  directly  with  the  crime:    State  An  indictment  which,  in  the  same  count, 
V.  Kirk.   10  Or.  505.  charges  the  defendant  as  an  accessory  be- 

An   accessory    before    the    fact    may    be  fore  the  fact  in  the  crime  of  murder,  and 

charged  as  a  principal,  and  all  evidence  in-  also  as  an  accessory  after  the  fact,  is  bad 

troduced    under    such     indictment.       This  for  duplicity:    State  v.   Hlnkle,  83  Or.   96, 

statute   does   not   violate   the  provision   of  54  Pac.  165. 
the   constitution   guaranteeing   to   the   ac- 

1 1385.    Accessory  after  Fact  May  be  Tried  Before  Principal. 

An  accessory  after  the  fact,  to  the  commission  of  a  felony,  may  be 
indicted,  tried,  and  punished  though  the  principal  felon  be  neither  indicted 
or  tried.    [L.  1864 ;  D.  Cd.  §  91 ;  H.  C.  §  1290.] 

1 1886.    Compounding  Crime  Punished,  Though  Person  Committing  not  Indicted. 

A  person  may  be  indicted  for  having,  with  the  knowledge  of  the  com- 
mission of  a  crime,  taken  money  or  property  of  another,  or  a  gratuity  or 
a  reward,  or  an  engagement  or  promise  thereof,  upon  an  agreement  or 
understanding,  express  or  implied,  to  compound  or  conceal  the  crime,  or 
to  abstain  from  a  prosecution  therefor,  or  to  withhold  any  evidence  thereof, 
though  the  person  guilty  of  the  original  crime  have  not  been  indicted  or 
tried.  [L.  1864;  D.  Cd.  §  92;  H.  C.  §  1291.] 


CHAPTEE  IX. 

OF  ARRAIGNMENT.   PLEADINGS.   AND   PROCEEDINGS   THEREON. 

i  1827.    Defendant,  When  and  Where  Arraigned. 

When  the  indictment  has  been  filed,  the  defendant,  if  he  has  been 
arrested,  or  as  soon  thereafter  as  he  may  be,  must  be  arraigned  thereon 
before  the  court  in  which  it  is  found.   [L.  1864;  D.  Cd.  §  93;  H.  C.  §  1292.] 
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§  1828.    Arraignment,  how  Made. 

The  arraigmnent  must  be  made  by  the  court,  or  by  the  clerk  or  the 
district  attorney  under  its  direction,  and  consists  in  reading  the  indictment 
to  the  defendant,  and  delivering  to  him  a  copy  thereof  and  the  indorse- 
ments thereon,  including  the  list  of  witnesses  indorsed  on  it  or  appended 
thereto,  and  asking  him  whether  he  pleads  guilty  or  not  guilty  to  the 
indictment.    [L.  1864;  D.  Cd.  §  94;  H.  C.  §  1293.] 

See  note  to  S  1349. 

S  1889.    Entifled  to  Counsel,  and  Must  be  so  Informed. 

If  the  defendant  appear  for  arraignment  without  counsel,  he  must 
be  informed  by  the  court  that  it  is  his  right  to  have  counsel  before  being 
arraigned,  and  must  be  asked  if  he  desires  the  aid  of  counsel.  [L.  1864; 
D.  Cd.  §95;H.  C.  §1294.] 

As  to  right  to  counsel,  see  Art.   I,  8  11>  Oregon  Constitution. 

§  1880.    Defendant  to  be  Requested  to  Declare  his  True  Name. 

When  the  defendant  is  arraigned,  he  must  be  informed  that  if  the 
name  by  which' he  is  indicted  be  not  his  true  name  he  must  then  declare 
his  true  name,  or  be  proceeded  against  by  the  name  in  the  indictment. 
[L.  1864;  D.  Cd.  §  96;  H.  C.  §  1295.] 

i  1881.    May  be  Proceeded  Against  by  Name  in  Indictment. 

If  the  defendant  give  no  other  name,  the  court  may  proceed  accordingly. 
[L.  1864;  D.  Cd.  §  97;  H.  C.  §  1296.] 

§  1888.    Proceeding,  when  Defendant  Gives  Another  Name. 

If  the  defendant  allege  that  another  name  is  his  true  name,  the  court 
must  direct  an  entry  thereof  to  be  made  in  its  journal,  and  the  subsequent 
proceedings  on  the  indictment  may  be  had  against  him  by  that  name, 
referring  also  to  the  name  by  which  he  is  indicted.  [L.  1864;  D.  Cd.  §98; 
H.  C.  §  1297.] 

S  1888.    Time  Allowed  Defendant  to  Answer  the  Indictment. 

If,  on  the  arraignment,  the  defendant  require  it,  he  must  be  allowed 
until  the  next  day,  or  such  further  time  as  the  court  may  deem  reasonable, 
to  answer  the  indictment.    [L.  1864 ;  D.  Cd.  §  99 ;  H.  C.  §  1298.] 

See  note  to  8  1349. 

S  1884.    How  Defendant  May  Answer  Indictment. 

If  the  defendant  do  not  require  time,  as  provided  in  the  last  section,  or 
if  he  do,  then  on  the  next  day,  or  at  such  further  day  as  the  court  may 
have  allowed  him,  he  may,  in  answer  to  the  arraignment,  either  move  the 
court  to  set  aside  the  indictment,  or  may  demur  or  plead  thereto.  [L.  1864; 
D.  Cd.  §  100 ;  H.  C.  §  1299.] 

See  note  to  9  1349. 
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1 1885.    Refusal  to  Plead  —  Plea  of  Not  Guilty  to  be  Entered. 

If  the  defendant,  within  the  time  required,  refuse  to  demur  or  plead 
to  the  indictment,  the  court  must  direct  that  a  plea  of  not  guilty  be  entered 
for  him.   [L.  1864;  D.  Cd.  §  101;  H.  C.  §  1300.] 

§  1836.    Personal  Appearance  at  Arraignment,  when  Necessary. 

When  the  indictment  is  for  a  felony,  the  defendant  must  be  person- 
ally present  at  the  arraignment;  but  if  it  be  for  a  misdemeanor  only,  and 
the  defendant  has  been  held  to  answer  to  the  charge,  his  personal  appear- 
ance is  unnecessary,  and  he  may  appear  by  counsel.  [L.  1864 ;  D.  Cd.  §  102 ; 
H.  C.  §  1301.] 

1 1887.    If  Defendant  in  Custody,  how  Brought  In. 

When  the  personal  appearance  of  the  defendant  is  necessary,  if  he  be 
in  custody,  the  court  may  direct  the  proper  ofl&cer  to  bring  him  before  it 
to  be  arraigned,  and  the  oflBcer  must  do  so  accordingly.  [L.  1864;  D.  Cd. 
§  103 ;  H.  C.  §  1302.] 

§  1888.    If  Discharged  on  Bail  or  Deposit,  Bench  Warrant  May  Issue. 

If  the  defendant  has  given  bail,  or  has  deposited  money  in  lieu  thereof, 
and  do  not  appear  to  be  arraigned  when  his  personal  appearance  is  neces- 
sary therefor,  the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of 
bail,  or  of  the  money  deposited  in  lieu  thereof,  may  order  the  clerk  to 
issue  a  bench  warrant  for  his  arrest.   [L.  1864;  D.  Cd.  §  104;  H.  C.  §  1303.] 

f  1838.    Bench  Warrant,  by  Whom  and  How  Issued. 

When  an  indictment  is  filed  in  court,  if  the  defendant  has  not  been 
arrested  and  held  to  answer  the  charge,  unless  he  voluntarily  appear  for 
arraignment,  the  court  must  order  the  clerk  to  issue  a  bench  warrant  for 
his  arrest.    [L.  1864;  D.  Cd.  §  105;  H.  C.  §  1304.] 

1 1340.    If  Crime  Bailable,  Indorsement  on  Bench  Warrant. 

If  the  crime  charged  in  the  indictment  be  bailable,  the  court,  upon 
directing  the  bench  warrant  to  issue,  must  fix  the  amount  of  bail,  and  the 
clerk  must  indorse  the  same  upon  such  warrant  and  sign  it,  substantially 

as  follows :    "The  defendant  is  to  be  admitted  to  bail  in  the  sum  of 

dollars.''    [L.  1864;  D.  Cd.  §106;  H.  C.  §1305.] 

§  1841.    Warrant  to  Issue  on  Application  of  District  Attorney. 

At  any  time  after  the  making  of  the  order  for  the  bench  warrant,  the 
clerk,  on  the  application  of  the  district  attorney,  must  issue  such  warrant 
as  hy  order  directed,  whether  the  court  he  sitting  or  not.  [L.  1864;  D.  Cd. 
§  107 ;  H.  C.  §  1306.] 
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§  134S.    Bench  Warrant,  Form  Of. 

The  bench  warrant  upon  the  indictment  must  be  substantially  in  the 
following  form: — 

circuit  court  for  the  county  of ,  STATE  OF  OREGON. 

in  the  name  OF  THE  STATE  OF  OREGON. 

To  any  sheriff  or  his  deputy  of  this  state,  greeting : 

An  indictment  having  been  found  on  the day  of ,  19^,  in 

the  circuit  court  for  the  county  aforesaid^  charging  A.  B.  with  the  crime  of 
(designating  it  generally),  this  is  to  command  you  forthwith  to  arrest  the 
defendant  and  bring  him  before  such  court  to  answer  the  indictment,  or  if 
the  court  have  adjourned  for  the  term,  that  you  deliver  him  into  the  custody 
of  the  jailor  of  the  county  aforesaid.  By  order  of  the  court. 

Witness  my  hand  and  seal  of.  said  circuit  court,  affixed  at in 

[l.  8.]      said  county,  this day  of ,  19 — , 

C.  D.,  County  ClerL 
[L.  1864;  D.  Cd.  §  108;  H.  C.  §  1307. 

§  1S48.    Bench  Warrant  May  Issue  to  One  or  More  Counties. 

If  the  district  attorney  so  direct,  a  warrant  must  issue  to  one  or  more 
counties,  and  such  warrants  or  either  of  them  may  be  served  in  any  comity 
in  the  state,  in  the  same  mann^  as  a  warrant  of  arrest,  except  that  when 
served  in  another  county,  it  need  not  be  indorsed  by  a  magistrate  of  that 
county.    [L.  1864;  D.  Cd.  §109;  H.  C.  §1308.] 


1 1844.    Defendant,  when  Must  be  Taken  Before  Magistrate  to  Put  in 

When  the  crime  is  bailable,  and  the  defendant  require  it,  the  officer 
making  the  arrest  must  take  him  before  a  magistrate  of  the  county  wherein 
the  arrest  is  made  or  the  action  is  pending,  for  the  purpose  of  putting  in 
bail,  and  thereupon  such  magistrate  must  proceed  in  respect  thereto,  accord- 
ing to  the  provisions  of  chapter  XIV  of  title  XVIII  of  this  code.  [L.  1864; 
D.  Cd.  §110;H.  C.  §1309.] 

S  1845.    Proceeding,  on  Putting  in  BaiL 

If  bail  be  taken,  the  magistrate  must  make  the  order  prescribed  by 
section  1502,  and  deliver  it  to  the  officer,  who  must  thereupon  discharge 
the  defendant,  and  without  delay  return  the  warrant  and  order  to  the 
clerk  of  the  court  at  which  the  defendant  is  required  to  appear.  [L.  1864; 
D.  Cd.  §111;  H.  C.  §1310.] 

§  1846.    When  Bail  not  Allowed. 

If  the  bail  be  not  allowed,  the  officer  must  take  the  defendant  before 
the  court,  or  commit  him  to  the  custody  of  the  jailor,  according  to  the 
command  of  the  warrant.    [L.  1864;  D.  Cd.  §  112;  H.  C.  §  1311.] 

S  1347.    Court  May  Order  the  Defendant  Into  Custody,  Unless  Other  Bail  Given. 

Although  the  defendant  has  put  in  bail  to  answer  the  charge  or  the 
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indictment^  the  court  may,  at  any  time  after  the  indictment  is  found,  order 
the  defendant  into  actual  custody,  unless  he  give  bail  with  new  sureties  or 
in  an  increased  amoimt,  to  be  specified  in  the  order.  [L.  1864;  D.  Cd.  §  113; 
H.  C.  §  1312.] 

$  1848.    When  Defendant  Committed  Notwithstanding  Bail. 

If  the  defendant  be  present  when  the  order  is  made,  he  must  be  forth- 
with committed  accordingly ;  but  if  he  be  not  present,  a  bench  warrant  must 
be  issued  and  proceeded  upon  in  the  manner  provided  in  this  chapter. 
[L.  1864;  D.  Cd.  §  114;  H.  C.  §  1313.] 

S  1849.    Indictment,  When  Set  Aside  on  Motion. 

The  indictment  must  be  set  aside  by  the  court,  upon  the  motion  of 
the  defendant,  in  either  of  the  following  cases : — 

1.  When  it  is  not  found,  indorsed,  and  presented  as  prescribed  in 
chapter  VII  of  title  XVIII  of  this  code; 

2.  When  the  names  of  the  witnesses,  examined  before  the  grand  jury, 
are  not  inserted  at  the  foot  of  the  indictment  or  indorsed  thereon.  [L.  1864; 
D.  Cd.  §115;H.  C.  §1314.] 

These  are  the  only  two  causes  for  which  A  demurrer  Is  In  the  nature  of  a  plea  In 

an  Indictment  may  be  set  aside.     The  fact  this  regard,  and  if  the  defendant  demurs 

that  an  attorney  assisting  the  prosecuting  without  movlng^  to  set  aside  the  indictment, 

attorney  was  present  at  the  investigation  he    thereby    waives    his    objection    to    the 

of  the  srand  jury  is  not  one  of  the  causes,  indictment:     State    v.    Smith,    33    Or.    485, 

and  therefore  not  a  cause  for  setting  aside  55   Pac.   534;   State  v.  Pool,  20  Or.  160,   26 

ah    indictment:     State   v.    Whitney.    7    Or.  Pac.  375;  State  v.  McElvaln,  35  Or.  866,  58 

3S8;  State  v.  Justus,  11  Or.  180,  8  Pac.  337,  Pac.  526t 

50  Am.  Rep.  470.  But  if  the  objection  is  taken  in  the  proper 

The  objection  that  an  indictment  was  not  time  the  indictment  must  be  set  aside,  and 

found  according  to  law  must  be  made  upon  a  failure  so  to  do  will  be  a  cause  of  reversal: 

motion,   and,  if  not  so  made,  it  is  deemed  State  v.  Andrews,  35  Or.  390,  68  Pac.  765. 

to  be   waived:     State  v.   Reinhart,   26   Or.  Where   an   indictment   is   set   aside   and 

472.  38    Pac.   822;   and   the  objection  must  the  cause  resubmitted  to  the  same  grand 

be  made  before  plea:    State  v.  Witt,  33  Or.  jury,  a  subsequent  indictment  found  under 

596,  65   Pac.  1053;  thus,  the  objection  that  such  resubmission  must  contain  the  names 

the   grand   jury   or   some   member   thereof  of  the  witnesses  examined  when  the  first 

was  uregularly  selected  must  be  made  be-  indictment  was  found,  as  well  as  the  names 

fore   plea:     State   v.    Witt,   33   Or.   595,    65  of   those   examined   when   the   second   one 

Pac.  1063;   so  an  objection  on  the  erround  was  found:    State  v.  Andrews,  35  Or.  390, 

that  the   indictment  was  not  properly  in-  58  Pac.  766. 
dorsed:     State  v.   McElvain,  36  Or.  866,  68 
Pac.  525. 

f  1850.    Motion  to  Set  Aside,  when  Made  and  Heard. 

The  motion  to  set  aside  the  indictment  must  be  made  and  heard  at 
the  time  of  the  arraignment,  unless  for  good  cause  the  court  postpone  the 
hearing  to  a  future  time,  and  if  not  so  made,  the  defendant  is  precluded 
from  afterwards  taking  the  objections  mentioned  in  section  1349.  [L.  1864; 
1).  Cd.  §116;H.  C.  §1315.] 

See  note  to  preceding  section. 

§  1351.    Motion,  if  Granted,  Proceeding  Thereon. 

If  the  motion  be  allowed,  the  court  must  order  that  the  defendant,  if 
in  custody,  be  discharged  therefrom;  or  if  he  have  given  bail  or  deposited 
money  in  lieu  thereof,  that  his  bail  be  exonerated  or  his  money  refunded 
to  him,  unless  it  direct  that  the  case  be  resubmitted  to  the  same  or  another 
grand  jury.    [L.  1864;  D.  Cd.  §117;  H.  C.  §1316.] 
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i  185S.    Order  for  Reeubmission  to  the  Grand  Jury,  and  Effect  Of. 

If  the  court  direct  that  the  case  be  resubmitted^  the  defendant,  if 
then  in  custody,  must  so  remain,  unless  he  be  admitted  to  bail;  or  if  he 
have  already  given  bail,  or  deposited  money  in  lieu  thereof,  such  bail  or 
money  is  answerable  for  the  appearance  of  the  defendant  to  answer  a  new 
indictment,  if  one  be  found.    [L.  1864;  D.  Cd.  §118;  H.  C.  §1317.] 

When  a  defendant  has  been  admitted  to  motion  or  demurrer  of  defendant  under  this 

bail  after  beinir  Indicted,  a  resubmission  of  and   S  1363,   post,   releases   the   sureties  on 

the  matter  to  the  ?rand  Jury,  unless,  per-  the   bond:    Hyde   v.   Cross.   25  Or.  543,  37 

haps,    to    remove    a    mere    formal    defect  Pac.  59. 
without    defendant's    consent,    or    upon    a 

§  1853.    New  Indictment,  When  to  be  Found  or  Defendant  Discharged. 

Unless  a  new  indictment  be  found  before  the  next  grand  jury  of  the 
county  is  discharged,  the  court  must,  on  the  discharge  of  such  grand  juiy, 
make  the  order  prescribed  by  section  1351.  [L.  1864;  D.  Cd.  §  119;  H.  C. 
§  1318.] 

§  1854.    Order  to  Set  Aside  Indictment,  not  a  Bar. 

An  order  to  set  aside  an  indictment,  as  provided  in  this  chapter,  is 
no  bar  to  a  future  prosecution  for  the  same  crime.  [L.  1864;  D.  Cd.  §120; 
H.  C.  §  1319.] 

§  1355.    Demurrer  or  Plea,  Defendant's  Only  Pleading. 

The  only  pleading  on  the  part  of  the  defendant  is  either  a  demurrer  or 
plea..  [L.  1864 ;  D.  Cd.  §  121 ;  H.  C.  §  1320.] 

§  1856.    Time  for  Demurrer  or  Plea. 

Both  the  demurrer  and  plea  must  be  put  in,  in  open  court,  either  at 
the  time  of  the  arraignment  or  at  such  other  time  as  may  be  allowed  to 
the  defendant  for  that  purpose.    [L.  1864;  D.  Cd.  §122;  H.  C.  §1321.] 

f  1357.    Demurrer,  Grounds  Of. 

The  defendant  may  demur  to  the  indictment  when  it  appears  upon 
the  face  thereof  either, — 

1.  That  the  grand  jury  by  which  it  was  foimd  had  not  legal  authority  to 
inquire  into  the  crime  charged  because  the  same  is  not  triable  within  iie 
county; 

2.  That  it  does  not  substantially  conform  to  the  requirements  of 
chapter  VIII  of  title  XVIII  of  this  code; 

3.  That  more  than  one  crime  is  charged  in  the  indictment; 

4.  That  the  facts  stated  do  not  constitute  a  crime; 

5.  That  the  indictment  contains  any  matter  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  of  the  crime  charged,  or  other 
legal  bar  to  the  action.    [L.  1864 ;  D.  Cd.  §  123 ;  H.  C.  §  1322.] 

If   the   demurrer   to  an   indictment   that  must  prevail,  and  is  not  waived  by  a  plea 

charges  more  than  one  crime  is  not  inter-  of  not  gruilty.   or  cured  by  a  Judsnnent  of 

posed  at  the  proper  time  it  is  waived:    State  conviction:    State  v.  Hlnkle,  S3  Or.  95,  54 

V.  Jarvis,  18  Or.  362,  23  Pac.  251;  State  v.  Pac.   156. 

Lee,    33    Or.    508.    56    Pac.    415;    State    v.  The   objection   that  the   indictment  does 
Carlson,  39  Or.  19,  62  Pac.  1019.  not  substantially   conform   to   the  require- 
But  if  interposed  at  the  proper  time,  it  ments   of   chapter  vm   of   title  xvui,  is 
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waived   by   failure    to    demur:      State    v.  not    sufficiently    describe    the    false    token 

Bruce,  6  Or.  69,  20  Am.  Rep.  734.  must  be  made  by  demurrer,   and  can  not 

Where  the  indictment  states  facts  suffl-  be  raised  for  the  first  time  at  the  trial  by 

cient  to  constitute  a  crime,   but  they  are  motion  to  dismiss:    State  v.   Bloodsworth, 

defectively  stated,  and  would  be  subject  to  25  Or.  88,  34  Pac.  1023. 
demurrer   if  such   were    interposed  at   the       The    objection    that   the   facts   stated    in 

proper  time,  the  objection  is  waived  if  such  an   indictment   do   not   constitute   a   crime 

demurrer  be  not  interposed:   State  v.  Doty,  may    be   taken   for   the   first   time    In   the 

5  Or.    493;   State  v.   Home,   20  Or.   485,   26  appellate  court,  and  is  not  waived  by  fail- 

Pac.  666.  ing  to  demur  or  move  in  arrest  of  Judg- 

An  objection  that  an  indictment  for  ob-  ment  in  the  trial  court:    State  v.  Mack,  20 

tainin^r  money  under  false  pretenses  does  Or.  236.  26  Pac.  639. 

i  1358.    Demurrer,  how  put  in  and  Its  Form. 

The  demurrer  must  be  in  writing,  signed  either  by  the  defendant  or 
his  attorney,  and  filed.  It  must  distinctly  specify  the  ground  of  objection  to 
the  indictment,  or  it  may  be  disregarded.  [L.  1864;  D.  Cd.  §  124;  H.  C. 
§  1323.] 

S  1859.    Demurrer,  when  Heard. 

Upon  the  demurrer  being  filed,  the  objections  presented  thereby  must 
be  heard,  either  immediately  or  at  such  time  as  the  court  may  direct. 
[L.  1864;  D.  Cd.  §  125;  H.  C.  §  1324.] 

8 1860.    Judgment  on  Demurrer. 

Upon  considering  the  demurrer,  the  court  must  give  judgment,  either 
allowing  or  disallowing  it,  and  an  entry  to  that  effect  must  be  entered  in  the 
journal.    [L.  1864;  D.  Cd.  §126;  H.  C.  §1325.] 

i  1881.    Proceeding  when  Demurrer  Allowed. 

If  the  demurrer  be  allowed,  the  judgment  is  final  upon  the  indictment 
demurred  to,  and  is  a  bar  to  another  action  for  the  same  crime,  unless  the 
court,  being  of  opinion  that  the  objection  on  which  the  demurrer  is  al- 
lowed may  be  avoided  in  a  new  indictment,  direct  the  case  to  be  resubmitted 
to  the  same  or  another  grand  jury.    [L.  1864;  D.  Cd.  §  127;  H.  C.  §  1326.] 

1 1888.    If  Resubmission  not  Ordered  Defendant  to  be  Discharged. 

If  the  court  do  not  direct  the  case  to  be  resubmitted,  the  defendant,  if 
in  custody,  must  be  discharged,  or  if  admitted  to  bail,  his  bail  is  exonerated, 
or  if  he  have  deposited  money  in  lieu  thereof,  the  money  must  be  re- 
funded to  him.    [L.  1864;  D.  Cd.  §  128;  H.  C.  §  1327.] 

S 1888.    Proceeding  if  Resubmission  Ordered. 

If  the  court  direct  that  the  case  be  resubmitted,  the  same  proceed- 
ings must  be  had  thereon  as  are  prescribed  in  sections  1352  and  1353. 
[L.  1864;  D.  Cd.  §129;  H.  C.  §1328.] 

When  a  defendant  has  been  admitted  to  resubmission  was  to  remedy  a  mere  formal 

bail  after  beins  indicted,  a  resubmission  of  defect,    without    defendant's    consent,     or 

the  matter  to  the  grand  jury  releases  the  upon  a  motion  or  demurrer  of  the  defend- 

sureties  on  the  bond,  unless,  perhaps,   the  ant:   Hyde  v.  Cross.  26  Or.  643,  87  Pac  69. 

1 1S64.    Proceeding  if  Demurrer  be  Disallowed. 

If  the  demurrer  be  disallowed,  the  court  must  permit  the  defendant, 
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at  his  election^  to  pleads  which  he  must  do  forthwith,  or  at  such  time  as 
the  court  may  allow;  but  if  he  do  not  plead,  the  judgment  must  be  given 
against  him.    [L.  1864;  D.  Cd.  §130;  H.  C.  §1329.] 

§  1865.    What  ObjectionB  Must  be  Taken  by  Demurrer. 

When  the  objections  mentioned  in  section  1357  appear  upon  the  face 
of  the  indictment,  they  can  only  be  taken  by  demurrer,  except  that  the 
objection  to  the  jurisdiction  of  the  court  over  the  subject  of  the  indictment, 
or  that  the  facts  stated  do  not  constitute  a  crime,  may  be  taken  at  the 
trial,  under  the  plea  of  not  guilty  and  in  arrest  of  judgment.  [L.  1864; 
D.  Cd.  §131;  H.  C.  §1330.] 

See  note  to  S  1367,  ante. 

§  1866.    Pleas  to  Indictment,  Different  Kinds  Of. 

There  are  three  kinds  of  pleas  to  an  indictment;  a  plea  of — 

1.  Guilty; 

2.  Not  guilty; 

3.  A  former  judgment  of  conviction  or  acquittal  of  the  crime  charged, 
which  may  be  pleaded  either  with  or  without  the  plea  of  not  guilty. 
[L.  1864;  D.  Cd.  §  132;  H.  C.  §  1331.] 

A  plea  of  cruilty  to  a  char^  of  violatlnir  ant  Introduces  testimony  tending  to  show 

a  city  ordinance  Is  only  an  admission  that  the  state  of  his  mind  when  the  crime  with 

the  defendant  committed  the  acts  charged,  which  he  is  charered  was  committed:   State 

and  is  immaterial  where  the  ordinance  is  v.  Branton,  33  Or.  660,  66  Pac  267. 
void:     Grossman   v.    Oakland,    80   Or.    486.       Criminal  pleadings  are  governed  by  stat- 

41  Pac.  6,  60  Am.  St.  Rep.  832,  86  L.  R.  A.  ute.  and  as  there  is  no  statutory  require- 

478.  ment    of    a    reply    to    a    plea    of   former 

A  plea   of   insanity   is   inadmissible,   but  Jeopardy,  none  is  required:    State  v.  Howe, 

such  defense  is  interposed  when  the  defend-  27  Or.  146,  44  Pac.  672. 

$  1867.    Plea,  how  to  put  in  and  Its  Fonn. 

Every  plea  must  be  oral^  and  must  be  entered  on  the  journal  of  the 
court  in  substantially  the  following  form : — 

1.  If  the  defendant  pleads  guilty :  ^The  defendant  pleads  that  he  is 
guilty  of  the  crime  charged  in  this  indictment;" 

2.  If  he  pleads  not  guilty :  "The  defendant  pleads  that  he  is  not  guilty 
of  the  crime  charged  in  this  indictment;" 

3.  If  he  plead  a  former  conviction  or  acquittal :  "The  defendant  pleads 
that  he  has  already  been  convicted  (or  acquitted,  as  the  case  may  be)  of  the 

crime  charged  in  this  indictment,  by  the  judgment  of  the  court  of 

(naming  it),  rendered  at (naming  the  place),  on  the day  of 

^  19_«    [L.  1864;  D.  Cd.  §  133;  H.  C.  §  1332.] 

§  1368.    Plea  of  Guilty  Must  be  put  in  in  Person,  Except  in  Case  of  Corporation. 

A  plea  of  guilty  must  in  all  cases  be  put  in  by  the  defendant  in  per- 
son, in  open  court,  unless  upon  an  indictment  against  a  corporation,  in 
which  case  it  may  be  put  in  by  counsel.  [L.  1864;  D.  Cd.  §  134;  H.  C. 
§  1333.] 
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I  isee.    Plea  of  Guilty,  When  and  How  Withdrawn. 

The  court  may,  at  any  time  before  judgtaient,  upon  a  plea  of  guilty, 
permit  it  to  be  withdrawn,  and  a  plea  of  not  guilty  substituted  therefor. 
[K  1864 ;  D.  Cd.  §  135 ;  H.  C.  §  1334.] 

1 1870.  Plea  of  Not  Guilty,  What  it  Controverts. 

The  plea  of  not  guilty  controverts  and  is  a  denial  of  every  material 
allegation  in  the  indictment.     [L.  1864;  D.  Cd.  §  136;  H.  C.  §  1336.] 

a  proceeding:  for  the   punishment   of  a   the    affidavit    charging  the    offense    corn- 
contempt    Is    quasi    criminal   In   character,    plained  of:    State  ex  rel.  v.  Lavery,  31  Or. 
Such  being  the  case,  a  plea  of  not  guilty    83,  49  Pac.  852. 
puts   In    issue   aU   material   allegations   of 

1 1871.  Plea  of  Not  Guilty,  What  May  be  Given  in  Evidence  Under  It 

All  matters  of  fact  tending  to  establish  a  defense  to  the  charge  in  the 
indictment,  other  than  those  specified  in  the  third  subdivision  of  section 
1366,  may  be  given  in  evidence  under  the  plea  of  not  guilty.  [L.  1864; 
D.  Cd.  §  137 ;  H.  C.  §  1336.] 

Evidence  may  be  given  under  a  plea  of  not  guilty  of  the  mental  state  of  the  de- 
fendant, as  no  plea  of  Insanity  is  authorised  by  the  code:  State  v.  Branton,  88  Or.  550. 
H  Pac.  267. 

f  1878.    What  is  Not  Deemed  a  Former  AcquittaL 

If  the  defendant  were  formerly  acquitted  on  the  ground  of  a  variance 
between  the  indictment  and  the  proof,  or  the  indictment  were  dismissed 
upon  a  demurrer  to  its  form  or  substance,  or  discharged  for  want  of  prose- 
cution, without  a  judgment  of  acquittal  or  in  bar  of  another  prosecution, 
it  is  not  an  acquittal  of  the  same  crime.  [L.  1864;  D.  Cd.  §  138;  H.  C. 
§  1337.] 

See  note  to  Art.  I,  S  12.  Oregon  Constitution. 

1 1878.    What  is  Deemed  a  Former  AcquittaL 

When,  however,  the  defendant  was  acquitted  on  the  merits,  he  is 
deemed  acquitted  of  the  same  crime,  notwithstanding  a  defect  in  form  or 
substance  in  the  indictment  on  which  he  was  acquitted.  [L.  1864;  D.  Cd. 
§139;  H.  C.  §1338.] 

See  note  to  Art.  I,  S 12,  Oregon  Constltu-  Is    fatally    defective,    will    not    support    a 

tlon.  plea   of   former   Jeopardy   under   this   sec- 

An  acquittal  by  the  direction  of  the  court,  tion:     State   v.    Littschke,    27    Or.    192,    40 

after  the   testimony   of   the   state   is   con-  Pac  167. 
eluded,  on  the  ground  that  the  indictment 

i  1874.    Crime  of  Different  Degrees  —  Conviction  or  Acquittal,  When  a  Bar. 

When  the  defendant  shall  have  been  convicted  or  acquitted  upon  an 
indictment  for  a  crime  consisting  of  different  degrees,  such  conviction  or 
acquittal  is  a  bar  to  another  indictment  for  the  "crime  charged  in  the  for- 
mer, or  for  any  inferior  degree  of  that  crime,  or  for  an  attempt  to  commit 
the  same,  or  for  an  offense  necessarily  included  therein,  of  which  he  might 
have  been  convicted  under  that  indictment,  as  provided  in  sections  1397  and 
1398.     [K  1864;  D.  Cd.  §  140;  H.  C.  §  1339.] 

See  note  to  Art.  I,  8  12,  Oregon  Constitution. 
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CHAPTER  X. 

OP    TRIALS,    VERDICTS,    AND    NEW    TRIALS    IN    CRIMINAL    ACTIONS. 

S  1876.    Issue  of  Fact,  Definition  Of. 

An  issue  of  fact  arises, — 

1.  Upon  a  plea  of  not  guilty;  or, 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same  crime. 
[L.  1864;  D.  Cd.  §  141;  H.  C.  §  1340.] 

Quaere:     Whether,     when    a    defendant  former  acquittal  or  conviction  will  support 

pleads  not  suilty,  and  also  a  former  convlc-  a  Judgment  of  conviction:    State  v.  Chil- 

tion    or    acquittal,    a    general    verdict    of  ders.  32  Or.  128,  49  Pac.  801. 
guilty  and  a  failure  to  find  on  the  issue  of 

S  1876.    Issue  of  Law»  Definition  Of. 

An  issue  of  law  arises  upon  a  demurrer  to  the  indictment.  [L.  1864; 
D.  Cd.  §  142 ;  H.  C.  §  1341.] 

§  1877.    Issue  of  Law  or  Fact,  How  Tried. 

An  issue  of  law  must  be  tried  by  the  court,  and  an  issue  of  fact  by  a 
jury,  of  the  county  in  which  the  action  is  triable.  [L.  1864;  D.  Cd.  §  143; 
H.  C.  §  1342.] 

§  1878.    Defendant,  When  Must  Appear  in  Person  on  TriaL 

If  the  indictment  be  for  a  misdemeanor,  the  trial  may  be  had  in 
the  absence  of  the  defendant,  if  he  appear  by  counsel;  but  if  it  be  for  a 
felony,  he  must  be  present  in  person.  [L.  1864;  D.  Cd.  §144;  H.  C. 
§  1343.] 

Setting    the    time    for    defendant's    trial   receive  the  verdict  in  his  absence:    State 
during  his  absence  is  not  error:     State  v.    v.  Spores,  4  Or.  198. 
Abrams.  11  Or.  169,  8  Pac.  327.  Where  there  is  no  apparent  necessity  for 

A  defendant  must  be  present  when   the    so   doing,    it   is  held   to   be   error  to  keep 
verdict    is    rendered,    and    it    is    error    to    the    prisoner    in    fetters    during   his   trial: 

State  V.  Smith,  11  Or.  206,  8  Pac.  S4S. 

§  1879.    Postponement  of  Trial,  When  and  How  Allowed. 

When  an  indictment  is  at  issue  upon  a  question  of  fact,  and  before 
the  same  is  called  for  trial,  the  court  may,  upon  sufficient  cause  shown  by 
the  affidavit  of  the  defendant,  or  the  statement  of  the  district  attomev, 
direct  the  trial  to  be  postponed  to  another  day  in  the  same  term,  or  to  another 
term;  and  all  affidavits  and  papers  read  on  either  side  upon  the  application 
must  be  first  filed  with  the  clerk.    [L.  1864;  D.  Cd.  §  145;  H.  C.  §  1344.] 

A  motion  for  a  continuance  Is  addressed  the    trial    until    these    witnesses    could  be 

to  the  sound  discretion  of  the  court,  and  obtained:    State  v.  Wong  Gee,  36  Or.  275. 

the  decision  thereon  will  only  be  reviewed  67  Pac.  914. 

for  abuse:     State   v.   O'Neil.   13  Or.   183,   9  Refusal   to  grant  a  continuance  to  pro- 

Pac.  284;  State  v.  Hawkins.  18  Or.  478,  23  cure  a  witness  who  had  been  sub]>oen8e(l- 

Pac.   476;   State  v.   Fiester.   32   Or.   260,   60  but   who   had  a   few   minutes   before  gone 

Pac.  661;  State  v.  Howe,  27  Or.  146.  from    the    courtroom,    is   not    error,   where 

Where   it  does   not  appear  what  certain  no   application    was    made    for   the   arrest 

absent  witnesses   were  expected   to  prove,  of  the  witness  on  account  of  his  absence: 

or  that  their  testimony  would  be  material  State  v.  Blrchard,  36  Or.  496.  69  Pac.  468. 

if  produced,   it  was  not  an  abuse  of  dis-  An     affidavit     for     continuance     on    the 

cretion  for  the  court  to  refuse  to  postpone  ground  of  the  absence  of  a  witness  is  not 
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sufficient,  -which  simply  states  a  belief  that  Where  a  witness  has  no  fixed  residence 
the  attendance  of  such  witness  can  be  a  clear  showing  should  be  made  of  the 
procured  at  the  next  term,  but  the  facts  circumstances  tending  to  prove  the  prob- 
and circumstances  upon  which  such  belief  ability  of  obtaining  his  evidence:  State  v. 
is  founded  must  be  set  out:  State  v.  Leonard,  3  Or.  167. 
O'Neil.  13  Or.  185,  9  Pac.  284. 

i  1380.     Poatpohement  Refused  Unless  Party  Consents  to  Take  Deposition. 

When  an  application  is  made  for  the  postponement  of  a  trial,  the  court 
may,  in  its  discretion  and  in  the  furtherance  of  justice,  require  as  a  coi* 
dition  precedent  to  granting  the  same,  that  the  party  appl3ring  therefor 
consent  that  the  deposition  of  a  witness  or  witnesses  may  be  taken  and 
read  on  the  trial  of  the  case,  and  unless  such  consent  be  given,  may  refuse 
to  allow  such  postponement  for  any  cause.  [L.  1864;  D.  Cd.  §  146;  H.  C. 
§  1345.] 

Where  a  defendant  has  obtained  a  con-  at   some   stage   of   the   proceedings    to   be 

tinuance   on  the  condition   that  he  permit  confronted  with  the  witness,  and  be  given 

the  deposition   of  a  witness   to  be   taken,  an    opportunity    to    cross-examine.      Such 

he    Is    not    deprived    of    his    constitutional  testimony  need  not  necessarily  be  given  in 

right  of  meeting  the  witnesses  face  to  face,  the  presence  of  the  Jury:    State  v.  Bowker, 

That  right  simply  secures  to  him  the  right  26  Or.  313,  88  Pac.  124. 

» 

i  1381.    Order  for  Taking  Deposition. 

When  such  consent  is  given,  the  court  must  make  an  order  appointing 
some  proper  time  and  place  for  taking  the  deposition  of  such  witness,  either 
by  the  judge  thereof  or  before  some  suitable  person  to  be  named  therein,  as 
cctmmissioner,  and  upon  either  written  or  oral  interrogatories.  [L.  1864; 
D.  Cd.  §147;  H.  C.  §1346.] 

f  1888.    Deposition  to  be  Filed,  smd  When  May  be  Read. 

Upon  the  making  of  the  order  provided  in  the  last  section,  the  depo- 
sition must  be  taken  and  filed  in  court,  and  may  be  read  on  the  trial  of 
the  case,  in  like  manner  and  with  like  effect  and  subject  to  the  same  objec- 
tions as  in  civil  cases.    [L.  1864;  D.  Cd.  §  148;  H.  C.  §  1347.] 

1 1888.    Indictment  Discharged  for  Want  of  Prosecution,  When. 

If,  when  the  indictment  is  called  for  trial,  the  defendant  appear  for 
trial,  and  the  district  attorney  is  not  ready  and  does  not  show  any  sufficient 
cause  for  postponing  the  trial,  the  court  must  order  the  indictment  to  be 
discharged,  unless,  being  of  opinion  that  the  public  interests  require  the 
indictment  to  be  retained  for  trial,  it  direct  it  to  be  so  retained.  [L.  1864; 
D.  Cd.  §149;H.  C.  §1348.] 

i  1884.    Effect  of  Discharge,  When  Not  a  Bar  —  When  Equivalent  to  Acquittal. 

If  the  court  order  the  indictment  to  be  discharged,  the  order  is  not  a 
bar  to  another  action  for  the  same  crime,  unless  the  court  so  direct;  and 
if  the  court  so  direct,  judgment  of  acquittal  must  be  entered.  [L.  1864; 
I).  Cd.  §150;  H.  C.  §1349.] 

il886.    Proceeding  on  Discharge  as  to  Custody  and  Bail. 

If,  upon  the  discharge  of  the  indictment,  the  court  give  a  judgment 
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of  acquittal^  the  same  proceedings  must  be  had  thereon,  in  relation  to  the 
custody  of  the  defendant,  his  bail,  or  money  deposited  in  lieu  thereof,  as 
are  prescribed  in  section  1362.     [L.  1864;  D.  Cd.  §  151;  H.  C.  §  1350.] 

§  1886.    Trial  Jury,  How  Fonned. 

In  criminal  actions,  the  trial  jury  is  formed  in  the  manner  prescribed 
in  chapter  II  of  title  II  of  the  code  of  civil  procedure,  except  as  otherwige 
expressly  provided  in  this  chapter.     [L.  1864 ;  D.  Cd.  §  162 ;  H.  C.  §  1351.] 

§  1887.    Challenge  for  Implied  Bias,  for  What  May  be  Taken. 

A  challenge  for  implied  bias  may  be  taken  for  any  of  the  following 
causes,  and  for  no  other : — 

1.  Consanguinity  or  aflSnity,  within  the  fourth  degree,  to  the  person 
aUeged  to  be  injured  by  the  crime  charged  in  the  indictment,  or  the  person 
indorsed  thereon  as  the  prosecutor,  or  to  the  defendant ; 

2.  Standing  in  the  relation  of  guardian  and  ward,  attorney  and  client, 
master  and  servant,  or  landlord  and  tenant,  with  the  defendant,  or  the 
person  alleged  to  be  injured  by  the  crime  charged  in  the  indictment,  or 
indorsed  thereon  as  prosecutor,  or  being  a  member  of  the  family,  a  partnef 
in  business  with,  or  in  the  employment  on  wages  for  either  of  such  persons, 
or  being  surety  or  bail  in  the  action  or  otherwise  for  the  defendant ; 

3.  Having  served  on  the  grand  jury  which  found  the  indictment,  or 
on  a  coroner's  jury  which  inquired  into  the  death  of  a  person  whose  death 
is  the  subject  of  the  indictment ; 

4.  Having  been  one  of  a  jury  formerly  sworn  in  the  same  action,  and 
whose  verdict  was  set  aside,  or  which  was  discharged  without  a  verdict, 
after  the  cause  was  submitted  to  it; 

5.  Having  served  as  a  juror  in  a  civil  action,  suit,  or  proceeding  brought 
against  the  defendant  for  substantially  the  same  act  charged  as  a  crime; 

6.  If  the  offense  charged  be  punishable  with  death,  the  entertaining  ot 
such  conscientious  opinions  as  would  preclude  a  person  from  finding  the 
defendant  guilty;  in  which  case  he  shall  neither  be  permitted  nor  compelled 
to  serve  as  a  juror.     [L.  1864 ;  D.  Cd.  §  153 ;  H.  C.  §  1352.] 

§  1388.    Challenges,  Several  Defendants,   Either  May  Challenge,  but  can  not 
Sever  Therein. 

All  challenges,  whether  peremptory  or  for  cause,  may  be  taken  by  the 
state  or  defendant,  but  when  several  defendants  are  tried  together,  they 
can  not  sever  their  challenges,  but  must  join  therein.  [L.  1864;  D.  Cd. 
§154;  H.  C.  §1353.] 

§  1389.    Peremptory  Challenges,  Number  Of. 

If  the  crime  charged  in  the  indictment  be  punishable  with  death  or 
imprisonment  in  the  penitentiary  for  life,  the  defendant  shall  be  entitled 
to  twelve  and  the  state  to  six  peremptory  challenges,  and  no  more;  and  if 


Chap.  X.]  Op  Trials,  etc.,  in  Criminal  Actions.  561 

the  crime  be  punishable  otherwise^  the  defendant  shall  be  entitled  to  six 
and  the  state  to  only  three  such  challenges.  [L.  1864;  D.  Cd.  §155; 
L.  1865,  p.  23,  §  3 ;  H.  C.  §  1354.] 

See  note  to  S  122,   ante. 

1 1890.    Provisions  not  Applicable  in  Criminal  Actions. 

Sections  122  and  125  of  the  code  of  civil  procedure  shall  not  apply 
to  the  formation  of  the  trial  jury  in  criminal  actions.  [L.  1864;  D.  Cd. 
§156;  H.  C.  §1365.] 

§  1S91.    Conduct  of  Trial. 

Chapter  III  of  title  II  of  the  code  of  civil  procedure  shall  apply  to 
and  regulate  the  conduct  of  the  trial  of  criminal  actions.  [L.  1864; 
D.  Cd.  §  157 ;  H.  C.  §  1356.] 

1 188S.    Presumption  of  Innocence. 

A  defendant  in  a  criminal  action  is  presumed  to  be  innocent  until  the 
contrary  be  proven;  and  in  case  of  a  reasonable  doubt  whether  his  guilt  is 
gatisfactorily  shown,  he  is  entitled  to  be  acquitted.  [L.  1864;  D.  Cd.  §  203; 
D.  &  L.  §158;  H.  C.  §1357.] 

As  to  presumption  of  innocence,  see  S  788,  Conally,  3  Or.   73;   State  v.   Morey,   25  Or. 

ante,  and  note.  266,  35   Pac.   655;   State  v.  Roberts.  15  Or. 

As  to  definitions   and   Instructions   upon  187,   13  Pac.   896;    State  v.   Ching  Ling*   16 

reasonable  doubt,  see  State  v.  Glass,  5  Or.  Or.  427,  18  Pac.  844. 
73;  State   v.    Ah   Lee,   7   Or.   237;   State  v. 

i  1898.    Insanity  Must  be  Proven. 

When  the  commission  of  the  act  charged  as  a  crime  is  proven,  and  the 
defense  sought  to  be  established  is  the  insanity  of  the  defendant,  the  same 
must  be  proven  beyond  a  reasonable  doubt ;  and  no  act  committed  by  a  person 
while  in  a  state  of  voluntary  intoxication  shall  be  deemed  less  criminal  by 
reason  of  his  having  been  in  such  condition;  but  whenever  the  actual  existence 
of  any  particular  motive,  purpose,  or  intent  is  a  necessary  element  to  con- 
stitute any  pari;icular  species  or  degree  of  crime,  the  jury  may  take  into 
consideration  the  fact  that  the  defendant  was  intoxicated  at  the  time,  in 
determining  the  purpose,  motive,  or  intent  with  which  he  committed  the 
act.    [L.  1864;  D.  Cd.  §  204;  D.  &  L.  §  159;  H.  C.  §  1358.] 

Dninkenness  does  not  excuse  the  defend-  question  of  intent  to  kill:    State  v.  Lavery, 

ant  in  a  criminal  action,  but  may  be  con-  86  Or.  408.  68  Pac.  107. 

Bldered   by    the   jury    in    determlninsr    the  In   determining   whether   a   killlnR    was 

purpose,  motive  or   intent   with  which  he  done  with  deliberation  or  premeditation  the 

conunitted  the  crime,   in  order  to  fix  the  Jury  may  consider  voluntary  intoxication  of 

degree  of  his  guilt:    State  v.  Zom,  22  Or.  defendant    in    connection    with    the    facts 

600.  30  Pac.  317.  generally,  but  voluntarily  intoxication  can 

Where  the  existence  of  a  particular  mo-  not  reduce  a  killing  to  manslaughter:    State 

tive,  purpose,  or  intent  is  necessary  to  con-  v.  Weaver,  36  Or.  417,  58  Pac.   109. 

Btitute  a  particular   species   or  degree   of  The  defense  of  insanity  must  fail,   if  it 

crime,  and   intoxication   is   an   element   of  appear  that  the  accused  had  reason  sufll- 

the  defense,  the  intent  is  the  test  of  crim-  clent    to   enable   him   to   distinguish   ri^ht 

inal  liability,  regardless  of  motive  or  pur-  and  wrong,  and  it  appear  that  he  knew  the 

pofe:   State  v.  Hansen.  26  Or.  406,  36  Fac.  act  was  wrong  and  criminal,  and  that  he 

'<«'  would  suffer  punishment  therefor:    State  v. 

The  omission  of  the  word  "intent'*  in  a  Murray,   11  Or.   413,   6  Pac.   66. 

charge  otherwise  substantially  in  the  Ian-  Where  a  defense  is  insanity,  the  burden 

Sijage  of  the  statute,  is  not  reversible  error,  of  proof   is  always  with  the  defendant  to 

where  the  defendant  was  charged  with  as-  establish  such  insanity:    State  v.  Hansen, 

Mult  with  intent  to  kill,  and  was  convicted  26  Or.  411.  36  Pac.  976.  36  Pac.  296. 

only  of  assault  with  a  deadly  weapon;   a  When  the  Jury  finds  on  a  defense  of  in- 

convlction  of  such  degree  eliminating  the  sanity,   its  findings   can  not  be  disturbed: 

State  V.  Hansen,  26  Or.   410,  36  Pac.  976. 

Vol.  I.-86. 
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f  1S94.    In  Case  of  Doubt,  Conviction  for  Lowest  Degree. 

When  it  appears  that  the  defendant  has  committed  a  crime,  and  there 
is  reasonable  ground  of  doubt  in  which  of  two  or  more  degrees  he  is  guilty, 
he  can  be  convicted  of  the  lowest  of  those  degrees  only.  [L.  1864;  D.  Ci 
§  205;  D.  &  L.  §  160;  H.  C.  §  1359.] 

A   person   charged   with    murder   in   the  the  defendant  does  not  waive  his  objeetioo 

first  degree  may  be  convicted  under  such  by  failing  to  caU  the  court's  attention  to 

indictment  of  murder  in  the  second  degree,  it  at  the  time:    State  v.  Cody,  18  Or.  S19, 

or  of  manslaughter.     On  the  trial  of  such  23  Pac.  S91. 

case,    the   degree   of  guilt  as  well  as   the       Defendant  may  be  convicted  of  petty  Iv- 

guilt  itself  should  be  left  to  the  determina-  ceny  under  an  indictment  for  larceny  from 

tion  of  the  Jury,  and  not  assumed  by  the  a  store,  where  the  value  of  the  propoty  ii 

court:   State  v.  Grant,  7  Or.  422.  alleged,   and  under  such  clrcumstanoes  ft 

It  is  the  duty  of  the  trial  court  to  in-  is   the   duty  of  the  court   to  instruct  Uie 

struct  the  Jury  in  a  criminal  prosecution  Jury  to  that  effect:    State  v.  Hanlon,  32  Or. 

where  the  offense  charged  necessarily  in-  102,  48  Pac.  363. 

eludes  a  lesser  offense,  that  they  have  the       One   charged    with   murder  In   the  Orst 

right  to  find  the  accused  guilty  of  the  latter  degree   by   poisoning  is   not   entitled  as  a 

where  there  is  a  doubt  of  his  guilt  of  the  matter  of  law  to  have  the  jury  instructed 

former,    and    where    it   appears    from    the  to  convict  as  charged  or  acquit.   If  there  is 

record  that  the  instruction  was  not  given  any  evidence  tending  to  raise  a  doubt  as 

in  such  a  case,  it  is  held  to  be  error  which  to  the  intent  with  which  the  act  was  ochd- 

the  accused  could  take  advantage  of  upon  mitted,   the   conviction   should  be  f or  tlie 

appeal   without   having   interposed  an   ex-  lower  degree   only,   and   evidence  of  good 

ception.    Such  an   instruction   is  the  duty  reputation   Is   sufficient   for   that  parpose: 

of  the  trial  court  of  its  own  motion,  and  State  v.  Ellsworth.  30  Or.  161«  47  Pac.  199. 

§  1395.    Separate  Trials,  Defendants  Entitled  to.  When. 

When  two  or  more  defendants  are  jointly  indicted  for  a  felony,  any 
defendant  requiring  it  must  be  tried  separately;  but  in  other  cases,  defend- 
ants jointly  indicted  may  be  tried  separately  or  jointly,  in  the  discretion  of 
the  court.     [L.  1864;  D.  Cd.  §  206;  D.  &  L.  §  161;  H.  C.  §  1360.] 

§  1396.    Discharge  of  One  Defendant  for  Witness,  when  Ordered. 

When  two  pr  more  persons  are  charged  in  the  same  indictment,  the 
court  may,  at  any  time  before  the  defendant  has  gone  into  his  defense,  on 
the  application  of  the  district  attorney,  direct  any  defendant  to  be  discharged 
from  the  indictment,  so  that  he  may  be  a  witness  for  the  state.  [L.  1864; 
D.  Cd.  §  207;  D.  &  L.  §  162;  H.  C.  §  1361.] 

One  who  is  Jointly  indicted  with  the  de-  the  weight  of  his  testimony:    State  v.  Ma- 

fendant   on   trial,   but  who  has   entered   a  gone,  32  Or.  206,  51  Pac.  463. 

plea  of  gruilty,  is  a  competent  witness  for  An  objection  that  a  codefendant  is  not 

the  state,  nor  is  he  rendered  incompetent  a  competent  witness  is  waived  unless  made 

by  promise  of  a  mitigation  of  his  punish-  at  the  trial;   it  can  not  be  urged  for  tbe 

ment,  or  a  pardon;  such  fact  affects  merely  first  time  on  appeal:    State  v.  Steeves,  29 

Or.   98,   43   Pac.   947. 

§  1397.  Discharge  of  a  Defendant  to  Testify  for  Codefendant,  when  Ordered. 
When  two  or  more  persons  are  charged  in  the  same  indictment,  and 
the  court  is  of  opinion  that,  in  regard  to  a  particular  defendant,  there  is  not 
sufficient  evidence  to  put  him  on  his  defense,  it  must,  if  requested  by  another 
defendant  then  on  trial,  order  him  to  be  discharged  from  the  indictment, 
before  the  evidence  is  closed,  that  he  may  be  a  witness  for  his  codefendant 
[L.  1864;  D.  Cd.  §  208;  D.  &  L.  §  163;  H.  C.  §  1362.] 

Where  several  are  Jointly  Indicted,  one  is  not  a  competent  witness  for  the  otbtf 
until  acQuitted,  or  convicted,  or  dischargredf  under  this  section:  Latshaw  v.  TerriUfff'^ 
Or.   141. 

§  1398.    EfiFect  of  Such  Discharge,  and  Order  Therefor. 

The  order  provided  for  in  the  last  two  sections,  when  made,  must  state 
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the  reasons  for  making  it ;  and  it  is  an  acquittal  of  the  defendant  discharged, 
and  a  bar  to  another  prosecution  for  the  same  crime.  [L.  1864;  D.  Cd. 
§209;  D.  &  L.  §164;  H.  C.  §1363.] 


f  1889.    Law  of  Evidence  in  Criminal  Actions. 

The  law  of  evidence  in  civil  actions  is  also  the  law  of  evidence  in 
criminal  actions  and  proceedings,  except  as  otherwise  specially  provided  in 
this  code.     [L.  1864;  D.  Cd.  §  210;  D.  &  L.  §  165;  H.  C.  §  1364.] 


EVIDENCE  IN  CRIMINAL  ACTIONS, 
GENERALLY.—It  Is  better  for  courts  In 
criminal  actions  to  adopt  the  liberal  than 
the  riirld  or  technical  rule  in  the  admission 
of  evidence  for  the  defendant,  for  any  er- 
ror, however  slight,  in  this  regard,  affectlnsr 
the  defendant's  rig-ht,  is  a  ground  for  re- 
versal: State  v.  O'Nell,  13  Or.  183,  9  Pac. 
284;  and,,  therefore,  testimony  for  the  de- 
fendant having  any  possible  bearing  on  his 
4^ase  should  not  be  excluded:  State  v.  Mah 
Jim,    13   Or.  235,   10  Pac.   306. 

The  state  on  a  criminal  trial  need  do 
no  more  than  prove  substantially  the 
charge  made:    Howell  v.   State,   1  Or.  241. 

ADMISSIONS  AND  CONFESSIONS.— 
See  note  to  9  718.  ante,  and  also  note  to 
S  1403.  in  regard  to  confessions  In  criminal 
actions. 

RES  GESTAE:     See  note  to  §  698. 

PRESUMPTION  OF  INNOCENCE:  See 
note   to  5  788. 

REASONABLE  DOUBT:  See  note  to 
fi  1392.  ante. 

DYING  DECLARATIONS:  See  note  to 
8  718. 

CORPUS  DELICTI.— Evidence  that  the 
prosecutrix  upon  a  trial  for  rape  was  de- 


livered of  a  child  a  short  time  before  the 
trial  is  admissible  in  connection  with  evi- 
dence that  she  was  under  the  age  of  con- 
sent at  the  time  of  the  trial,  as  tending  to 
prove  the  corpus  delicti:  State  v.  Robin- 
son, 32  Or.   49,  48  Pac.  357. 

FLIGHT  AS  EVIDENCE  OF  GUILT.— 
The  flight  of  a  person  suspected  of  a  crime 
is  a  circumstance  to  be  weighed  by  the 
Jury,  as  tending  in  some  degree  to  prove 
consciousness  of  guilt:  State  v.  Garrand, 
5  Or.   216. 

POSSESSION  OF  STOLEN  PROPERTY 
is  merely  a  circumstance  from  which  guilt 
may  be  inferred;  it  does  not  raise  a  pre- 
sumption of  law  as  to  guilt:  State  v.  Hale, 
12  Or.   352.   7  Pac.   623. 

THE  GOOD  REPUTATION  A'ST>  CHAR- 
ACTER OF  DEFENDANT  may  always  be 
shown  in  criminal  cases,  and  such  proof 
must  be  taken  into  consideration  by  the 
Jury,  and  weighed  with  the  other  evidence 
in  the  case,  in  determining  the  question 
of  guilt  or  Innocence:  State  v.  Garrand. 
5  Or.  156:  State  v.  Porter,  32  Or.  158,  49 
Pac.   964. 

As  to  manner  of  impeaching  character, 
see  note  to  99  853  and  854. 


1 1400.    Defendant  May  Testify  in  His  Own  Behalf. 

In  the  trial  of  or  examination  upon  all  indictments,  complaints,  in- 
formation, and  other  proceedings  before  any  court,  magistrate,  jury,  grand 
jury,  or  other  tribunal,  against  persons  accused  or  charged  with  the  commis- 
sion of  crimes  or  offenses,  the  person  so  charged  or  accused  shall,  at  his  own 
request,  but  not  otherwise,  be  deemed  a  competent  witness,  the  credit  to  be 
given  to  his  testimony  being  left  solely  to  the  jury,  under  the  instructions  of 
the  court,  or  to  the  discrimination  of  the  magitsrate,  grand  jury,  or  other 
tribunal  before  which  such  testimony  may  be  given:  Provided,  his  waiver 
of  said  right  shall  not  create  any  presumption  against  him ;  that  such  defend- 
ant or  accused,  when  offering  his  testimony  as  a  witness  in  his  own  behalf, 
shall  be  deemed  to  have  given  to  the  prosecution  a  right  to  cross-examination 
upon  all  facts  to  which  he  has  testified,  tending  to  his  conviction  or  acquittal. 
[li.  1864;  D.  Cd.  §  211;  D.  &  L.  §  166;  L.  1880,  p.  28;  H.  C  §  1365.] 


The  failure  of  the  defendant  to  testify 
furnishes  no  Inference  of  guilt  or  inno- 
cence, nor  can  unfavorable  comment  be 
made  thereon  by  counsel,  and,  if  made,  and 
an  objection  to  such  action  of  counsel  Is 
overruled,  it  will  be  ground  for  reversal: 
State  V.  Anderson.   10  Or.   448. 

'Where  the  defendant  does  not  take  the 
-vrltness  stand,  the  court  is  not  required  of 
Us  own  motion  to  instruct  the  Jury  that 
there  is  no  presumption  of  guilt  from  such 
fact,  but  if  requested  so  to  instruct,  it  Is 
Its  duty  to  do  so:  State  v.  Magers,  86  Or. 
51.  68  Pac.  892. 


This  statute  strictly  confines  the  right  to 
cross-examine  a  defendant  to  the  facts  tes- 
tified to  In  chief,  and  It  is  error  to  require 
the  defendant  on  cross-examination  to 
write  his  own  name  or  that  of  another 
person,  when  he  has  not  testified  in  refer- 
ence thereto  In  his  direct  examination: 
State  V.  Lurch.  12  Or.  102,  6  Pac.  411. 

A  defendant  as  a  witness  In  his  own  be- 
half, can  not  be  asked  whether  or  not  he 
has  killed  a  man  some  other  time,  and 
other  questions  not  testified  to  In  his  direct 
testimony:  State  v.  Saunders,  14  Or.  308, 
12  Pac.  441. 
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The  case  of  State  v.  Abrams.  11  Or.  169,  tails    that    he    does    not    give:     State   v. 

8   Pac.   827,   holds   that  when  a  defendant  Weaver,  36  Or.  416,  68  Pac.  109. 

offers    himself   as   a    witness    he    subjects  The  allowing  of  a  question  on  examina- 

himself    to    the    ordinary    rules    of    cross-  tion  outside  the  proper  limit,  where  such 

examination.  question    and    answer    are    immaterial.    Is 

These  three  cases  last  cited  are  the  sub-  not  ground  for  reversal:    State  v.  Moore. 

Ject  of  discussion  in  State  v.  Bartmess,  33  32  Or.  79,  48  Pac.  468. 

Or.  121,  64  Pac.  167,  where  it  is  held  that  The  instruction  to  a  Jury  that  the  defend- 

the   case   of   State    v.    Abrams   is   a   little  ant  is  "permitted"  to  be  a  witness  in  his 

broad    in    that   a    defendant    may    not    be  own  behalf,  does  not  express  an  idea  an- 

interrogated  as  to  any  other  criminal  acts  tagonistic  to  the  absolute  right  which  the 

he  may  have  committed,  in  which  respect  statute  guarantees  him  in  this  respect,  and 

he  differs  from  other  witnesses,  but  that,  is  not  erroneous:    State  v.   Porter,  32  Or. 

when  he   offers  himself  as  a  witness,   he  166,   49   Pac.    694. 

may    be   asked   as    to   statements   he   has  A  jury  has  a  right  to  take  into  consid- 

made.  as  a  foundation  for  impeaching  his  oration   the    interest   of   the   defendant  ia 

testimony  by  contradictory  statements,  and  the  case,  and  it  is  to  be  the  exclusive  Judge 

may  be  cross-examined  as  to  all  matters  of   his   credibility,    but   the   Jury   have  no 

germane   to  his   testimony   in  chief.     See,  right,  because  the  witness  is  also  the  party 

also.  State  v.  Gallo,  18  Or.  423,  23  Pac.  264.  accused,   to  disregard  his  evidence:    State 

Where  the  defendant  has  undertaken  on  v.  Clements.  16  Or.  26Q,  14  Pac.  410. 

his   direct  examination   to  give   a   general  This  section  did  not  remove  the  disqual- 

account  of  the  occurrences  preceding  the  iflcation     as     to     codefendants:     State  v. 

commission  of  the  alleged  offense,  he  may  Drake,   11  Or.  396,  4  Pac.  1204. 
be  asked  on  cross-examination  as  to  de- 

§  1401.    When  Husband  and  Wife  May  Testify  for  or  Against  Each  Other. 

In  all  criminal  actions,  where  the  husband  is  the  party  accused,  the 
wife  shall  be  a  competent  witness,  and  when  the  wife  is  the  party  accused, 
the  husband  shall  be  a  competent  witness ;  but  neither  husband  nor  wife,  ia 
such  cases,  shall  be  compelled  or,  allowed  to  testify  in  such  case  unless  by 
consent  of  both  of  them:  Provided,  that  in  all  cases  of  personal  violence 
upon  either  by  the  other,  the  injured  party,  husband  or  wife,  shall  be  allowed 
to  testify  against  the  other.  [L.  1864 ;  D.  Cd.  §  212 ;  D.  &  L.  §  167 ;  L.  1880, 
p.  29,  §2;H.  C.  §1366.] 

The  law  in  regard  to  liusband  and  wife  stitutes  reversible  error,  since  the  wife  can 

testifying  for  or  against  each  other  in  the  not  be  compelled  to  become  a  witness  for 

criminal  code  is  complete  in  itself,  and  the  her  husband,  and  the  record  was  silent  as 

law  in  that  regard  applicable  to  civil  ac-  to  whether  she  had  given  her  consent  or 

tions   has    no   bearing:     State  v.   McGrath,  not:    State  v.  Hatcher.  29  Or.  309,  44  Fac. 

35  Or.   111.  67  Pac.  321.  684. 

Argument  by  the  prosecuting  attorney  on  The  consent  of  one  spouse  to  the  testJ- 

a  prosecution  for  homicide,  allowed  over  the  mony  of  the  other  can  not  be  implied  from 

objection  of  the  accused,  to  the  effect  that  the    fact   that   the   defendant,   who  is  one 

the  failure  to  call  the  wife  of  the  accused,  spouse,    has   taken   the   stand    in   his  own 

who    was    present    at    the    homicide,    was  behalf,  as  in  civil  actions,  but  such  consent 

proof    of    the    fact    that    she    would    have  must  be  an  active  consent:    State  v.  Mc- 

testifled   adversely   to   him   if   called,    con-  Grath,  36  Or.  112,  67  Pac.  321. 

§  1408.    Evidence  in  Criminal  Actions  to  be  Given  Orally,  Except. 

In  a  criminal  action,  the  testimony  of  a  witness  must  be  given  orallr, 
in  the  presence  of  the  court  and  jury,  except  in  the  case  of  a  witness  whose 
testimony  is  taken  by  deposition,  by  order  of  the  court  in  pursuance  of  the 
consent  of  the  parties,  as  provided  in  sections  1379  to  1385,  inclusive,  of  this 
code.     [L.  1864;  D.  Cd.  §  213;  D.  &  L.  §  168;  H.  C.  §  1367.] 

The  provision  of  the  Oregon  Constitution,  does    it   apply   to   such    documentary  «^' 

Art.  I,  fi  4,  that  in  all  criminal  prosecutions  dence  to  snow  collateral  facts  as  would  be 

the  accused  shall  have  the  right   to  meet  admissible  under  the  rules  of  the  common 

the  witnesses  face  to  face,  does  not  prohibit  law  in  other  cases:    State  v.  Saunders,  H 

the   admission    of    dying   declarations,    nor  Or.  300,   12  Pac.  441. 

§  1408.    Confession  of  Defendant,  when  Evidence,  and  Its  Elffect. 

A  confession  of  a  defendant,  whether  in  the  court  of  judicial  proceed- 
ings or  to  a  private  person,  can  not  be  given  in  evidence  against  him,  when 
made  under  the  influence  of  fear  produced  by  threats;  nor  is  a  confession 
only  sufficient  to  warrant  his  conviction,  without  some  other  proof  that  the 
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crime  has  been  committed.     [L.  1864;  D.  Cd.  §  214;  D.  &  L.  §  169;  H.  C. 
§  1368.] 

Tbls  section  has  not  altered  the  rule  of  cused,   voluntarily  made,  of  such  facts  as 

the  common  law  as  to  the  admissibility  of  necessarily    involve    the    commission   of    a 

confession  Induced  by  the  influence  of  hope  crime,  or  in  themselves  constitute  a  crime, 

applied  to  the  prisoner's  mind  by  the  om-  are  admissions  of  eruilt,  and  may  be  prop- 

cers    of   law   having  him  in   custody   on  a  erly    denominated    "confessions/^    nor   will 

charge  of  crime:     State  v.   Wintzinserode,  they   be   reduced   to   the   grade   of   admis- 

9    Or.   163;   State  v.   Moran,   16  Or.   266,   14  slons  only  by  exculpatory  statements  made 

Fac.    419.  in  the  same  connection:    State  v.   Porter, 

'Wliere  admissions  were  made  to  the  ar-  32  Or.  142,  49  Pac.  964. 

restiner    officer,    and    it   also    appears    that  Involuntary   confession  can   not  be  used 

the   officer  advised  the  defendant  to  make  to  contradict  a  witness'  statements  on  the 

a  confession,  but  it  did  not  appear  whether  witness  stand:    State  v.  Steeves,  29  Or.  106, 

admission   was    made    before   or   after   the  43  Pac.  947. 

advice  was  griven,  and  the  defendant's  at-  A  "confession,"   in  a  legal  sense,  is  re- 

tomey   neglected    to   question   the   witness  stricted    to    an   acknowledgment     of     guilt 

on  that  subject,  the  court  refused  to  charge  made   by   a   person   after   the   offense   has 

the    Jury    that   they    should    disregard    the  been  committed,  and  does  not  apply  to  the 

evidence  of  the  admissions:    State  v.  Ueon-  simple  statements  or  declarations  of  an  In- 

ard.  3  Or.  167.  dependent  fact  from  which  such  guilt  may 

"When  a  confession  has  been  improperly  be  inferred.  Therefore,  on  a  trial  for  lar- 
obtained  by  an  officer  from  a  prisoner  in  ceny  or  embezzlement,  the  books  kept  by 
his  custody,  through  fear  or  hope  of  re-  the  defendant  for  his  employer,  and  which 
'ward,  a  subsequent  confession  of  similar  he  falsified  to  conceal  his  stealings,  are 
facts  made  by  the  prisoner  while  still  in  not  "confessions,"  and  need  not  be  corrob- 
custody  upon  the  same  charge,  should  be  orated  by  other  evidence  to  sustain  a  con- 
excluded,  unless  facts  and  circumstances  victlon:  State  v.  Reinhart.  26  Or.  477,  38 
are   shown  which   fairly  Justify  the   infer-  Pac.    822. 

ence    that   the   influence   under  which    the  Where   gold   dust   was    Intrusted    to   the 

origrinal  confession  was  obtained  has  ceased  possession  of  another  to  deliver  to  a  third 

to     operate     upon     the     prisoner's     mind,  person    in    Portland,    when    the    object    of 

T^^ether   such    Influence   has    ceased    is   a  the  trust  would  be  accomplished,  and  upon 

question  of  fact,  to  be  determined  by  the  demand  of  such  bailee  for  the  property  he 

court  below  in  which  the  trial  is  held,  and  promised    to    deliver    it    but    failed    to    do 

It    Is   only  when   the  record   falls  to  show  so,  upon  the  third  demand  he  denied  hav- 

that  any  satisfactory  evidence  was  before  ing    received    it,    and    refused    to    account, 

that   court  on   the  question,   that   the  su-  held  that  his  admissions  were  merely  cor- 

preme  court  will  disturb  its  determination:  roborative,  and  that,  the  fact  of  conversion 

State  V.  Wlntzingerode,  9  Or.  163.  having  been  proved  by  other  testimony,  the 

The  court  is  to  determine  whether  or  not  Judgment  of  conviction  was  not  erroneous: 

a  confession  was  made  under  the  influence  State  v.  Tou,  20  Or.  222,  26  Pac.  866. 

of    hope    or    fear.      This    inquiry    is    pre-  The  words  "confession"  and  "admission" 

liminary  to  the  admission  of  evidence,  and  are    not    synonymous,    the    latter    relating 

is  addressed  entirely  to  the  Judge:    State  to   an   acknowledgment   of   facts,    and   the 

V.  Moran,  16  Or.  266,  14  Pac.  419.  former  to  an  acknowledgment  of  guilt;  so 

"Wliere  the  accused  agrees  with  the  dis-  that  a  charge  using  the  word  confession, 
trict  attorney  that  he  will  testify  fully  and  where  the  evidence  merely  shows  admis- 
freely  in  a  case  then  pending  against  K.  sion  of  facts  from  which  a  conclusion  of 
on  a  charge  for  the  same  killing,  and  did  guilt  might  under  certain  instances  be 
so  testify  before  the  coroner's  Jury  and  the  drawn,  was  erroneous:  State  v.  Heidenrich, 
grand  Jury,  but  during  K.'s  trial  the  ac-  29  Or.  381.  46  Pac.  766. 
cused  escaped,  and  K.  was  acquitted,  when  Where  the  conversations  of  the  defend- 
the  accused  was  put  on  trial  for  the  same  ants  are  admissible  as  confessions,  the 
killing,  his  confession  and  former  testimony  whole  conversation  relating  to  that  subject 
might  be  given  in  evidence  against  him:  may  be  admitted,  although  it  Includes  con- 
State  V.  Moran.  16  Or.  266.  14  Pac.  419.  versatlon  that  occurred  on  a  former  occa- 

Statements    or    declarations    of    the    ac-  sion:    State  v.  Taylor,  3  Or.  10. 

{  1404.    Error  not  Material  Unless  it  Prejudice  Substantial  Right  of  Defendant. 

Xeither  a  departure  from  the  form  or  mode  prescribed  by  this  code,  in 
respect  to  any  pleadings  or  proceedings,  nor  any  error  or  mistake  therein, 
renders  it  invalid,  unless  it  have  actually  prejudiced  the  defendant,  or  tend 
to  his  prejudice  in  respect  to  a  substantial  right.  [L.  1864;  D.  Cd.  §  215; 
D.  &L.  §170;  H.  C.  §1369.] 

I  1405.    Evidence  of  Rape  or  Crime  Against  Nature. 

Proof  of  actual  penetration  into  the  body  is  suflBcient  to  sustain  an 
indictment  for  rape  or  for  the  crime  against  nature.  [L.  1864;  D.  Cd. 
§216;  D.  &  L.  §171;  H.  C.  §1370.] 

See  note  to  S  1760,  post. 

f  1406.    Testimony  of  Accomplice,  not  Sufficient  Unless  Corroborated. 

A  conviction  can  not  be  had  upon  the  testimony  of  an  accomplice. 
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unless  he  be  corroborated  by  such  other  evidence  as  tends  to  connect  the 
defendant  with  the  commission  of  the  crime,  and  the  corroboration  is  not 
sufl&cient  if  it  merely  show  the  commission  of  the  crime  or  the  circumstances 
of  the  commission.     [L.  1864;  D.  Cd.  §  217;  D.  &  L.  §  172;  H.  C.  §  1371.] 

COiyiOBORATION  OF  TESTIMONY  OP  the  corroborating  evidence  groes  merely  to 

AN  ACCOMPLICE.— A  defendant  can   not  show    that    there    was    an    opportunity   to 

be    convicted    of   a   criminal    offense    upon  commit    the    act,    but    does    not    show  an 

the   testimony     of    an     accomplice,    unless  adulterous    mind    in    either   party,    or  any 

there    is    other    evidence    which,    of    itself,  circumstances  from  which  the  commission 

and  without   the  aid   of  the   testimony  of  of   the   act    might   be    inferred:     State  v. 

the   accomplice,    tends    in   some   degree   to  Scott,   28   Or.   336,   42   Pac.    1. 

connect  the  defendant  with  the  commission  WHO    IS    AN    ACCOMPLICE.— Whether 

of  the  offense:    State  v.  Odell,  8  Or.  31.  a  witness  is  or  is  not  an  accomplice  is  a 

Proof  that  the  prisoner  was  in  town  at  question    for    the    court,    where    the   facts 

the  time  of  the  alleged  commission  of  the  in   relation   thereto  are   admitted,    and  no 

crime  is  not  alone  sufficient  to  corroborate  issue  thereon  is  raised  by  the  evidence;  bat 

the    testimony    of    an    accomplice,    and    to  if  the  evidence  is  conflicting  as  to  whether 

warrant  conviction:    State  v.   Odell,   8  Or.  a  witness   is  an  accomplice,  that  issue  shonld 

31.  be  submitted  to  the  Jury  under  proper  in- 

On  a  prosecution  for  rape  committed  on  structions:     State   v.    Carr,    28   Or.   393,  42 

a  child  under  the  age  of  consent,  evidence  Pac.  216. 

of  acts  of  sexual  intercourse  between  de-  A  mature  person  of  ordinary  Intelligence, 

fendant  and  the  prosecutrix,  other  than  the  who  knowingly  offers  as  a  bribe  to  a  Juror 

one  charged,  is  admissible  for  the  purpose  money  provided   by  another  for  that  pur- 

of  corroborating  the  testimony  of  the  pros-  pose,    becomes    an   accomplice   within  the 

ecutrix:     State  v.   Robinson,   82   Or.   60,  48  meaning  of  this  section:    State  v.  Carr,  2S 

Pac.  367.  Or.  394,  42  Pac.  216. 

Testimony  that  a  witness  is  acquainted  In  the  crime  of  incest,  the  party  to  the 

with  the  handwriting  of  defendant  charged  crime  not  on  trial  is  an  accomplice:   State 

with   forgery,    and    recognized   the   latter's  v.  Jarvis,   18  Or.  362,   23   Pac   261. 

signature,   which   appears   attached   to   the  In  the  crime  of  adultery,  the  one  not  on 

forgery  as  that  of  a  witness,  to  be  in  his  trial  is  the  accomplice  of  the  other:    State 

handwriting,    sufficiently    corroborates     an  v.   Scott,   28  Or.  336,  42  Pac  1. 

accomplice,   and  tends  to  connect  the  de-  The  dealer  of  a  game  of  stud  poker  is 

fendant  with  the  commission  of  the  crime  an  accomplice  with  those  who  bet  at  such 

charged:    State  v.  Tice,  80  Or.  464,  48  Pac.  game:    State  v.  Light,  17  Or.  360,  21  F&c. 

867.  132. 

Where  the  testimony  shows  that  defend-  In  a  prosecution  for  the  crtme  of  rape 
ant  and  his  accomplice  were  together  at  committed  on  a  girl  under  the  age  of  Con- 
or near  the  place  where  the  larceny  of  an  sent,  the  girl  can  not  be  an  accomplice, 
animal  was  commiiied,  under  circumstances  and  a  conviction  may  be  had  upon  her  un- 
which  indicated  concert  between  them  in  corroborated  testimony:  State  v.  Knighten. 
furtherance  of  a  common  purpose,  it  was  39  Or.  63,  64  Pac.  866. 
held,  that  the  evidence  tended  in  some  de-  A  person  who  did  not  counsel,  aid.  or 
gree  to  connect  the  defendant  with  the  abet,  or  in  any  manner  participate.  In  the 
commission  of  the  crime:  State  v.  Town-  commission  of  a  crime,  and  whose  onl7 
send,  19  Or.  216,  23  Pac  968.  knowledge   of  the  facts  was  derived  from 

Admissions  and  confessions  of  a  woman  what  she  saw  and  heard  at  her  husband's 
with  whom  defendant  Is  charged  with  hav-  house,  he  being  one  of  the  parties  impli- 
Ing  committed  adultery  are  not  sufficiently  cated,  is  not  an  accomplice:  State  v.  Rob- 
corroborated  to  sustain  a  conviction,  where  erts,  16  Or.  197,  13  Pac  896. 

§  1407.    Evidence  on  Trial  for  False  Pretenses. 

Upon  a  trial  for  having,  by  any  false  pretense,  obtained  the  signature 
of  any  person  to  any  written  instrument,  or  obtained  from  any  person  any 
valuable  thing,  no  evidence  can  be  admitted  of  a  false  pretense  expressed 
orally  and  unaccompanied  by  a  false  token  or  writing;  but  such  pretense, 
or  some  note  or  memorandum  thereof,  must  be  in  writing,  and  either  sub- 
scribed by  or  in  the  handwriting  of  the  defendant.  This  section  does  not 
apply  to  an  action  for  falsely,  representing  or  personating  another,  and  in 
such  assumed  character  receiving  any  such  valuable  thing.  [L.  1864; 
D.  Cd.  §  218 ;  D.  &  L.  §  173 ;  H.  C.  §  1372.] 

Upon  trial  of  an  indictment  for  obtaining  nine:     State   v.    Lurch,    12    Or.    95.  6  Pac 

money     by     false     pretenses,     where     the  406. 

charge  is  that  the  accused  had  obtained  A  person  is  not  himself  a  false  token  so 
money  by  giving  certain  forged  instru-  as  to  be  indictable  for  obtaining  money  o7 
ments.  purporting  to  be  promissory  notes  means  of  a  false  token  and  false  pretenses, 
of  third  parties,  as  security,  representing  under  this  and  S  1811,  where  he  procures 
them  to  be  genuine,  the  accused  may  give  money  from  a  woman  by  promise  of  mar- 
evidence  that  the  signatures  upon  the  notes  riage,  and  by  offering  himself  to  her  under 
were  written  by  himself,  under  the  direc-  a  fictitious  name,  and  by  falsely  stating 
tion  and  authority  of  the  persons  repre-  he  Is  unmarried:  State  v.  Renick,  8J  Of; 
sented  to  be  the  makers,  and  such  note  686.  66  Pac.  276,  72  Am.  St.  Rep.  75S,  ** 
so  sierned  Is  not  a  false  writing  but  gen-  L.  R.  A.  266. 
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f  1408.    Evidence  of  Female  Abducted  or  Seduced,  Must  be  Corroborated. 

Upon  a  trial  for  inveigling,  enticing,  or  taking  away  an  unmarried 
female  for  the  purposes  of  prostitution,  or  for  having  seduced  and  had  illicit 
connection  with  an  unmarried  female,  the  defendant  can  not  be  convicted 
upon  the  testimony  of  the  female  injured,  imless  she  is  corroborated  by  some 
other  evidence  tending  to  connect  the  defendant  with  the  commission  of  the 
crime.     [L.  1864;  D.  Cd.  §  219;  D.  &  L.  §  174;  H.  C.  §  1373.] 

1 1409.    Court  to  Decide  Questions  of  Law. 

All  questions  of  law,  including  the  admissibility  of  testimony,  the  facts 
preliminary  to  such  admission,  and  the  construction  of  statutes  and  other 
writings,  and  other  rules  of  evidence,  are  to  be  decided  by  the  court,  and  all 
discussions  of  law  addressed  to  it ;  and  whenever  the  knowledge  of  the  court 
is  by  this  code  made  evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it  as  conclusive.  [L,  1864;  D.  Cd. 
§220;  D.  &  L.  §  175;  H.  C.  §  1374.] 

As  to  judicial  knowled£:e,  see  S  720.  and  court  to  decide:    State  v.  Relnhart,  26  Or. 

note.  476,  38  Pac.  822. 

Construction  of  writings  Is  for  the  court:  An  Instruction  which  simply  embodies  the 

State  V.  Moy  Looke,  7  Or.  64.  effect    of    this    section    is    not    erroneous: 

The  question  whether  the  Jury  Is  likely  State  v.  Relnhart,  26  Or.  482,  38  Pac.  822. 
to  come  to  an  agreement  la  for  the  trial 

S 1410.    Jury  to  Receive  the  Law  from  the  Court,  and  to  Decide  the  Facts. 

Although  the  jury  have  the  power  to  find  a  general  verdict,  which 
includes  questions  of  law  as  well  as  fact,  they  are  bound,  nevertheless,  to 
receive  as  law  what  is  laid  down  as  such  by  the  court;  but  all  questions  of 
fact,  other  than  those  mentioned  in  the  last  section,  must  be  decided  by  the 
jury,  and  all  evidence  thereon  addressed  to  them.  [L.  1864;  D.  Cd.  §  221; 
D.  &  L.  §  176 ;  H.  C.  §  1376.] 

1 1411.    Defendant,  May  be  Committed  after  Appearance. 

When  a  defendant  who  has  given  bail  appears  for  trial,  the  court  may, 
in  its  discretion,  at  any  time  after  such  appearance,  order  him  to  be  com- 
mitted to  actual  custody  to  abide  the  judgment  or  further  order  of  the  court; 
and  he  must  be  committed  and  held  in  custody  accordingly.  [L.  1864; 
D.  Cd.  §  222 ;  D.  &  L.  §  177 ;  H.  C.  §  1376.] 

S 1418.    Verdict  May  be  Either  General  or  SpeciaL 

The  jury  may  either  find  a  general  verdict,  or  where  they  are  in  doubt 
as  to  the  legal  effect  of  the  facts  proven,  they  may  find  a  special  verdict. 
|L.  1864;  D.  Cd.  §  158;  D.  &  L.  §  178;  H.  C.  §  1377.] 

VERDICT,    GENERALLY.  —  In    a    case  received  by  the  court:   State  v.  Cartwrlght, 

where   two   defendants   are   jointly   prose-  10  Or.  195. 

cuted.  a  verdict  that  reads,  **We,  the  Jury,  A   recommendation    of   the   prisoners    to 

find  defendant  ^ilty  as  chargred,"  Is  void  the  mercy  of  the  court  by  the  Jury  Is  not 

for  uncertainty,  and  such  verdict  can  not  inconsistent  with  a  verdict  of  sruilty:    State 

be  amended  to  show  that  it  was  Intended  v.   Fitzhugh,  2  Or.   227. 

to  convict  both  defendants:  State  v.  Weeks,  A  greneral  verdict  where  two  are  charged 

Z3  Or.  3,  34  Pac.  1095.  In   an    indictment   with    a    crime    is    good. 

It  is  error  to  receive  the  verdict  of  the  and    is  a   verdict  against  both:     Jones   v. 

Jury  in  the  absence  of  the  defendant,  where  Snider,  8  Or.  127. 

the  crime    is   a   felony:     State   v.    Spores,  A  verdict  that  the  Jury  finds  the  defend- 

4  Or.  198.  ant  guilty  of  larceny  only,  and  assesses  the 

The  record  of  conviction  of  a  felony  must  value    of   the   property   stolen,    Is   a   valid 

show  affirmatively   that   the   prisoner   was  special  verdict:    State  v.  Savage.  36  Or.  216, 

present   in  person   when   the   verdict   was  60  Pac.  610. 
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S  1418.    General  Verdict;  Form  of,  and  What  it  Imports. 

A  general  verdict  upon  a  plea  of  not  guilty,  is  either  "guilty^*  or  "not 
guilty ;''  which  imports  a  conviction  or  acquittal  of  the  crime  charged  in  the 
indictment;  and  upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
crime,  the  verdict  is  either  "for  the  state,'^  or  "for  the  defendant/'  [K  1864; 
D.  Cd.  §  159;  D.  &  L.  §  179;  H.  C.  §  1378.] 

See  note  to  preceding  section. 

§  1414.    Special  Verdict  Defined  —  Requisites  Of. 

A  special  verdict  is  one  by  which  the  jury  find  the  facts  only,  leaving 
the  judgment  to  the  court.  It  must  present  the  conclusions  of  fact,  as 
established  by  the  evidence,  and  not  the  evidence  to  prove  them;  and  these 
conclusions  of  fact  must  be  so  presented  as  that  nothing  remains  to  the 
court  but  to  draw  conclusions  of  law  upon  them.  [L.  1864;  D.  Cd.  §  160; 
D.  &  L.  §180;  H.  C.  §1379.] 

See  note  to  S  1^12. 

S  1415.    Special  Verdict,  how  Given. 

The  special  verdict  must  be  reduced  to  writing  by  the  jury,  or  in  their 
presence,  under  the  direction  of  the  court,  and  agreed  to  by  them,  before  thej 
are  discharged.  It  need  not  be  in  any  particular  form,  but  is  sufficient  if 
it  present  intelligibly  the  facts  found  by  the  jury.  [L.  1864;  D.  Cd.  §  161; 
D.  &L.  §181;  H.  C.  §1380.] 

§  1418.    Judgment  on  Special  Verdict. 

The  court  must  give  judgment  upon  the  special  verdict  as  follows:— 
1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the  defendant  guilty 
of  the  crime  charged  in  the  indictment,  or  of  any  other  crime  of  which  he 
could  be  convicted  under  that  indictment,  as  provided  in  sections  1417  and 
1418,  judgment  must  be  given  accordingly;  but  if  otherwise,  judgment  of 
acquittal  must  be  given.  [L.  1864;  D.  Cd.  §  162;  D.  &  L.  §  182;  H.  C 
§  1381.] 

§  1417.    Jury  May  Convict  of  any  Degree,  or  of  an  Attempt. 

Upon  an  indictment  for  a  crime  consisting  of  different  degrees,  the 
jury  may  find  the  defendant  not  guilty  of  the  degree  charged  in  the  indict- 
ment, and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to  commit 
the  crime  or  any  such  inferior  degree  thereof.  [L.  1864;  D.  Cd.  §163; 
D.  &  L.  §183;  H.  C.  §1382.] 

Where  the  Indictment  charges  the  crime  Burgflary    is    not    a    crime    consisting  of 

of   murder,    a   verdict    of   manslaughter    is  different  degrees,   like  the  xrarious  ^^S^^ 

not  inconsistent  with  the  indictment:    State  of  criminal  homicide;  nor  is  an  assault  with 

V.    WIntz  Inge  rode,    9   Or.    153;    Fitzhugh   v.  intent  to  commit  rape  one  of  the  degrees  or 

State,  2  Or.  217;  State  v.  Grant,  7  Or.  414.  such  crime:    State  v.  Ryan,  15  Or.  672,  16 

Defendant  may  be  convicted  of  petty  lar-  Pac.  417. 

ceny  under  an  Indictment  for  larceny  from  The    court    must    not    Instruct   the  JxuT 

a  store,  where  the  value  of  the  stolen  prop-  what  degree  to  find;   that  is  for  the  jaty, 

erty  is  alleged:    State  v.  Hanlon.  32  Or.  102,  unless  the  degree  of  the  crime  is  admlttw: 

48  Pac.  353;  State  v.  Taylor,  3  Or.  10;  State  State  v.  Ah  Lee,  7  Or.  237;  State  v.  WWt- 

V.  Savage,  36  Or.  191,  60  Pac.  610.  ney,  7  Or.  386. 


Chap.  X.]  Of  Trials,  etc.,  in  Criminal  Actions.  569 

§  1418.    Jury  May  Convict  of  any  Crime  Necessarily  Included  in  that  Charged. 

In  all  cases^  the  defendant  may  be  found  guilty  of  any  crime,  the  com- 
mission of  which  is  necessarily  included  in  that  with  which  he  is  charged 
in  the  indictment,  or  of  an  attempt  to  commit  such  crime.  [L.  1864; 
D.  Cd.  §  164;  D.  &  L.  §  184;  H.  C.  §  1383.] 

The  Clime  of  larceny  In  a  building  in-  cused  Is  tried  at  the  same  time,  and  a 
eludes  necessarily  the  lesser  crime  of  sim-  verdict  of  conviction  upon  an  inferior  de- 
ple  larceny,  and  under  an  indictment  for  gree  operates  as  an  acquittal  of  all  the 
larceny  in  a  buildingr.  the  defendant  may  superior  degrees  necessarily  included  there- 
be  convicted  of  simple  larceny:  State  v.  in:  State  v.  Steeves,  29  Or.  109,  43  Pac. 
Savage.  36  Or.  194,  60  Pac.  610;  State  v.  947. 
Hanlon.  32  Or.  96,  48  Pac.  363.  It  is   the  duty  of  the  trial  court  to  In- 

The  grand  Jury  may  indict  a  person  for  struct  the  Jury  in  a  criminal  prosecution, 

any    degrree   that   they    may    consider    the  where   the  offense  charged  necessarily  In- 

defendant  guilty  of,  but  at  the  trial  he  may  eludes  a  lesser  offense,  that  they  have  the 

be  found  guilty  of  any  crime  the  commls-  right  to  find  the  accused  guilty  of  the  lat- 

sion    of    which    is    necessarily    included    in  ter,   where   there   is   doubt  as   to  his  guilt 

that  with   which  he   is   charged,   or  of  an  of  the  former;  and  where  it  appears  that 

attempt   to  commit  such   crime:     State  v.  the  instruction  was  not  given,  It  is  error 

BUsworth,  80  Or.  159,  47  Pac.  199.  which  an  accused  may  take  advantage  of 

The   effect   of   this   section   is   to  regard  upon  appeal,  without  having  interposed  an 

each    desrree   necessarily    embraced   within  exception  at  the  trial:    State  v.   Cody,   18 

the  specifications  of  the  charge  as  a  separ-  Or.   619,   23   Pac.   891. 
ate  indictment,  upon  all  of  which  the  ac- 

%  1419.    Jury  May  Give  Verdict  as  to  Defendants,  Concerning  whom  they  Agree. 

On  an  indictment  against  several^  if  the  jury  can  not  agree  upon  a 
verdict  as  to  all,  they  may  give  a  verdict  as  to  those  in  regard  to  whom  they 
do  agree,  on  which  a  judgment  must  be  given  accordingly ;  and  the  case  as 
to  the  rest  of  the  defendants  may  be  tried  by  another  jury.  [L.  1864; 
D.  Cd.  §  165;  D.  &  L.  §  185;  H.  C.  §  1384.] 

§  14S0.    When  and  how  Court  May  Direct  a  Reconsideration  of  Verdict, 

When  there  is  a  verdict  found,  in  which  it  appears  to  the  court  that 
the  jury  have  mistaken  the  law,  the  court  may  explain  the  reason  for  that 
opinion,  and  direct  the  jury  to  reconsider  their  verdict;  but  if  after  such 
reconsideration  they  find  the  same  verdict,  it  must  be  received.  [L.  1864; 
D.  Cd.  §  166 ;  D.  &  L.  §  186 ;  H.  C.  §  1385.] 

i  1421.    Verdict  can  not  be  Received  until  in  Legal  Form. 

If  the  jury  find  a  verdict  which  is  neither  a  general  nor  a  special 
verdict,  as  defined  in  sections  1413  and  1414,  the  court  may,  with  proper 
instructions  as  to  the  law,  direct  them  to  reconsider  it;  and  the  verdict 
can  not  be  received  until  it  be  given  in  some  form  from  which  it  can  be 
clearly  understood  what  is  the  intent  of  the  jury,  whether  to  render  a  gen- 
eral verdict  or  to  find  the  facts  specially,  and  to  leave  the  judgment  to  the 
court.     [L.  1864;  D.  Cd.  §  167;  D.  &  L.  §  187;  H.  C.  §  1386.] 

f  145HL    Defendant,  when  to  be  Discharged  or  Detained  after  Acquittal. 

If  judgment  of  acquittal  be  given  on  a  general  or  special  verdict,  and 
the  defendant  be  not  detained  for  any  other  legal  cause,  he  must  be  dis- 
charged as  soon  as  the  judgment  is  given,  except  that,  when  the  acquittal  is 
for  a  variance  between  the  proof  and  the  indictment,  which  may  be  obviated 
bv  a  new  indictment,  the  court  may  order  his  detention,  to  the  end  that  a 
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new  indictment  may  be  preferred^  in  the  same  manner  and  with  like  effect, 
as  provided  in  section  1352  and  1363.  [L.  1864;  D.  Cd.  §  168;  D.  4  L 
§  188 ;  H.  C.  §  1387.] 

§  1488.    Defendant,  Custody  of,  when  Verdict  Against  Hinu 

If  a  general  verdict  be  given  against  the  defendant^  or  a  special  verdict 
be  given,  he  must  be  remanded,  if  in  custody ;  if  he  has  given  bail,  he  may 
be  committed  to  await  the  judgment  of  the  court  upon  the  verdict.  When 
cominitted,  his  bail  is  exonerated;  or  if  money  be  deposited  in  lieu  thereof, 
it  must  be  refunded  to  the  defendant.  [L.  1864;  D.  Cd.  §  169;  D.  4  L 
§  189 ;  H.  C.  §  1388.] 

§  1484.    Proceeding,  when  Defendant  Acquitted  on  Account  of  Insanity. 

If  the  defense  be  the  insanity  of  the  defendant,  the  jury  must  be  in- 
structed, if  they  find  him  not  guilty  on  that  ground,  to  state  that  fact  in 
their  verdict,  and  the  court  must  thereupon,  if  it  deems  his  being  at  large 
dangerous  to  the  public  peace  or  safety,  order  him  to  be  committed  to  any 
lunatic  asylum  authorized  by  the  state  to  receive  and  keep  such  persons, 
until  he  become  sane,  or  be  otherwise  discharged  therefrom  by  authority 
of  law.     [L.  1864;  D.  Cd.  §  170;  D.  &  L.  §  190;  H.  C.  §  1389.] 

§  1485.    Exceptions  and  New  Trial,  how  Regulated. 

Chapters  VII  and  VIII  of  title  II  of  the  code  of  civil  procedure  shall 
apply  to  and  regulate  exceptions  and  new  trials  in  criminal  actions,  except 
that  a  new  trial  shall  not  be  granted  on  the  application  of  the  state. 
[L.  1864;  D.  Cd.  §  171;  D.  &  L.  §  191;  H.  C.  §  1390.] 


CHAPTER   XI.  I 

i 

OF   ARREST  OF  JUDGMENT.  | 

§  1486.    Motion  in  Arrest  of  Judgment  —  Upon  what  Causes  Founded  and  When 
Made. 

A  motion  in  arrest  of  judgment  is  an  application  on  the  part  of  the 
defendant  that  no  judgment  be  rendered  on  a  plea  or  verdict  of  guilty,  or 
on  a  verdict  against  the  defendant  on  the  plea  of  a  former  conviction  or 
acquittal.  It  may  be  founded  on  either  or  both  of  the  causes  specified  in 
subdivisions  1  and  4  of  section  1357,  and  not  otherwise.  The  motion  miiEt 
be  made  within  the  time  allowed  to  file  a  motion  for  a  new  trial,  and  both  : 

such  motions  may  be  made  together,  and  heard  and  decided  at  once  or  sep-  | 

arately,  as  the  court  may  direct.     [L.  1864;  D.  Cd.  §  172;  D.  &  L.  §192;  I 

H.  C.  §  1391.] 

Motion  in  arrest  of  Judgment  is  available  same  was  not  triable  within  the  county,  or 

only  when  the  grand  Jury  which  found  the  when  the  facts  stated  in  the  indictment  do 

indictment   had   no   legral   authority   to   in-  not  constitute  a  crime:    State  v.  Childers. 

quire  into  the  crime  charged,  because  the  32   Or.   128,   49  Pac.   801. 
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S  1427.    Effect  of  Arresting  Judgment. 

The  effect  of  allowing  a  motion  in  arrest  of  judgment  is  to  place  the 
defendant  in  the  same  situation  in  which  he  was  before  the  indictment  was 
found.     [L.  1864;  D.  Cd.  §  173;  D.  &  L.  §  193;  H.  C.  §  1392.] 

S  1488.    Defttidant,  when  to  be  Held  Notwithstanding  Arrest  of  Judgment. 

If,  from  the  evidence  given  on  the  trial,  there  is  reasonable  ground  to 
believe  the  defendant  guilty,  and  a  new  indictment  can  be  framed  upon 
which  he  may  be  convicted,  the  court  must  order  the  defendant  to  be  recom- 
mitted to  custody  or  admitted  to  bail,  to  answer  the  new  indictment,  if  one 
be  found;  and  if  the  evidence  show  him  to  be  guilty  of  another  crime  than 
that  charged  in  the  indictment,  he  must  in  like  manner  be  committed  or  held 
thereon,  and  in  neither  case  is  the  verdict  a  bar  to  another  action  for  the 
same  crime.     [L.  1864;  D.  Cd.  §  174;  D.  &  L.  §  194;  H.  C.  §  1393.] 

S  1489.    Defendant,  when  Must  be  Discharged  on  Arrest  of  Judgment. 

If  no  evidence  appear  sufficient  to  charge  the  defendant  with  any  crime, 
he  must,  if  in  custody,  be  discharged,  or  if  he  has  given  bail  or  deposited 
money  in  lieu  thereof,  his  bail  is  exonerated  or  his  money  must  be  refunded 
to  him;  and  in  such  case,  the  arrest  of  judgment  operates  as  an  acquittal 
of  the  charge  upon  which  the  indictment  was  founded.  [L.  1864;  D.  Cd. 
g  175;  D.  &  L.  §  195;  H.  C.  §  1394.] 


CHAPTEE   XII. 

OF  JUDGMENTS,  AND  THE  ENFORCEMENT  THEREOF. 

f  1480.    Time  of  Pronouncing  Judgment. 

After  a  plea  or  verdict  of  guilty,  or  after  a  verdict  against  the  defend- 
ant on  a  plea  of  former  conviction  or  acquittal,  if  the  judgment  be  not  ar- 
rested or  a  new  trial  granted,  the  court  must  appoint  a  time  for  pronouncing 
judgment.     [L.  1864;  D.  Cd.  §  176;  D.  &  L.  §  196;  H.  C.  §  1395.] 

§  1431.    What  Time  May  be  Appointed. 

The  time  appointed  for  pronoimcing  judgment  must  be  at  least  two 
days  after  the  verdict,  if  the  court  intend  to  remain  in  session  so  long,  or  if 
noty  as  remote  a  time  as  can  reasonably  be  allowed ;  but  in  no  case  can  the 
judgment  be  given,  except  by  the  consent  of  the  defendant,  in  less  than  six 
hours  after  the  verdict.  [L.  1864;  D.  Cd.  §177;  D.  &  L.  §197;  H.  C. 
§  1396.] 

§  1438.    Personal  Presence  of  Defendant,  when  Required. 

For  the  purpose  of  giving  judgment,  if  the  conviction  be  for  a  felony, 
the  defendant  must  be  personally  present;  but  if  it  be  for  a  misdemeanor. 
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judgment  may  be  given  in  his  absence.     [L.  1864;  D.  Cd.  §  178;  D.  &  L 
§  198 ;  H.  C.  §  1397.] 

S  148S.    Defendant  in  Custody,  must  be  Before  the  Court. 

When  the  defendant  is  in  custody,  the  court  must  direct  the  officer  in 
whose  custody  he  is  to  bring  him  before  it  for  judgment,  and  the  officer 
must  do  so  accordingly.  [L.  1864 ;  D.  Cd.  §  179 ;  D.  &  L.  §  199 ;  H.  C. 
§  1398.] 

S  1484.    Proceeding  when  Defendant  has  Given  Bail  and  does  not  Appear. 

If  the  defendant  has  given  bail,  or  has  deposited  money  in  lieu  thereof, 
and  does  not  appear  for  judgment  when  his  personal  attendance  is  necesair, 
the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of  bail  or  the 
money  deposited,  may  direct  the  clerk  to  issue  a  bench  warrant  for  his 
arrest.    [L.  1864;  D.  Cd.  §  180;  D.  &  L.  §  200;  H.  C.  §  1399.] 

§  1486.    Bench  Warrant  to  Issue. 

At  any  time  after  the  making  of  the  order  for  the  bench  warrant,  the 
clerk,  on  the  application  of  the  district  attorney,  must  issue  such  warrant, 
as  by  the  order  directed,  whether  the  court  be  sitting  or  not.  [L.  1864; 
D.  Cd.  §  181 ;  D.  &  L.  §  201 ;  H.  C.  §  1400.] 

§  1486.    Bench  Warrant,  Form  Of. 

The  bench  warrant  must  be  substantially  in  the  following  form:— 

CIRCUIT  COUKT  FOB  THE  COUNTY  OF ,  STATE  OF  OREGON. 

IN  THE  NAME  OF  THE  STATE  OF  OKBGON. 

To  any  sheriff  or  his  deputy  of  this  state,  greeting: 

A.  B.  having  been,  on  the day  of ,  19 — ,  duly  convicted  in 

the  court  aforesaid  of  the  crime  of  (designating  it  generally),  this  is  to 
command  you  forthwith  to  arrest  the  above-named  defendant  and  bring  him 
before  such  court  for  judgment,  or  if  the  court  have  adjourned  for  the  term, 
that  you  deliver  him  into  the  custody  of  the  jailor  of  the  county  aforesaid. 
By  order  of  the  court. 

Witness  my  hand  and  seal  of  said  circuit  court,  affixed  at ,  '^ 

r       -I     said  county,  this day  of ,  19 — . 

L^  ^-J  C.  D.,  County  Clerk. 

[L.  1864 ;  D.  Cd.  §  182 ;  D.  &  L.  §  202 ;  H.  C.  §  1401.] 

S  1487.    Bench  Warrant  May  Issue  to  One  or  More  Counties,  how  Served. 

Such  bench  warrant  may  issue  to  one  or  more  counties  of  the  state, 
and  be  served  in  the  same  maimer  as  provided  in  section  1343,  in  case  of  a 
bench  warrant  upon  an  indictment.  [L.  1864;  D.  Cd.  §  183;  D.  &  L.  §  203; 
H.  C.  §  1402.] 

§  1438.    Court  May  Inquire  into  Circumstances  in  Aggravation  or  Mitigation  of 
Punishment. 

After  a  plea  or  verdict  of  guilty,  or  a  verdict  against  a  defendant  on 
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a  plea  of  former  conviction  or  acquittal^  in  a  case  where  a  discretion  is 
conferred  upon  the  court  as  to  the  extent  of  the  punishment,  the  court,  upon 
the  suggestion  of  either  party  that  there  are  circumstances  which  may  be 
properly  taken  into  view,  either  in  aggravation  or  mitigation  of  the  punish- 
ment^ js^jy  in  its  discretion,  hear  the  same  summarily  at  a  specified  time, 
and  upon  such  notice  to  the  adverse  party  as  it  may  direct.  [L.  1864; 
D.  Cd.  §  184;  D.  &  L.  §  204;  H.  C.  §  1403.] 

After  judgment  has  been  rendered  against  a  prisoner,  and  he  has  been  committed 
thereunder,  the  court  has  no  power,  even  during  the  same  term,  to  revise  such  judg- 
ment and  Increase  the  sentence  Imposed:  State  y.  Cannon,  11  Or.  812,  2  Pac.  191. 

f  1488.    Testimony  as  to  Circumstances,  how  Made. 

The  circumstances  must  be  presented  by  the  testimony  of  witnesses 
ejcamined  in  open  courts  except  that  when  a  witness  is  so  sick  or  infirm  as 
to  be  unable  to  attend,  his  deposition  may  be  taken  out  of  court  before  such 
person  authorized  to  take  depositions,  and  at  such  time  and  place,  and  upon 
such  notice  to  the  adverse  party,  as  the  court  may  direct.  [L.  1864;  D.  Cd. 
§  185 ;  D.  &  L.  §  205 ;  H.  C.  §  1404.] 

f  1440.    Defendant  May  be  Elzamined,  if  He  Consent. 

If  the  defendant  consent  thereto,  he  may  be  examined  as  a  witness  in 
relation  to  such  circumstances;  but  if  he  gives  his  testimony  at  his  own 
request,  then  he  must  submit  to  be  examined  generally  by  the  adverse  party. 
[L.  1864;  D.  Cd.  §  186;  D.  &  L.  §  206;  H.  C.  §  1405.] 

§  1441.    No  Other  Testimony  or  Representation  to  be  Received. 

No  affidavit  or  testimony  or  representation  of  any  kind,  verbal  or 
written,  can  be  offered  to  or  received  by  the  court  in  aggravation  or  mitiga- 
tion of  the  punishment,  except  as  provided  in  the  last  three  sections;  and 
a  violation  of  this  section  may  be  punished  as  a  contempt.  [L.  1864; 
D.  Cd.  §  187;  D.  &  L.  §  207;  H.  C.  §  1406.] 

S  1442.    On  Conviction  of  Two  or  More  Crimes,  Judgment  of  Imprisonment^ 
how  Given. 

If  the  defendant  is  convicted  of  two  or  more  crimes,  before  judgment 
on  either,  the  judgment  must  be  that  the  imprisonment  upon  any  one  may 
commence  at  the  expiration  of  the  imprisonment  upon  any  other  of  such 
crimes;  and  if  the  defendant  be  in  imprisonment  upon  a  previous  judgment 
on  a  conviction  for  a  crime,  the  judgment  must  be  that  the  imprisonment 
must  commence  at  the  expiration  of  the  term  limited  by  such  previous 
judgment.     [L.  1864;  D.  Cd.  §  188;  D.  &  L.  §  208;  H.  C.  §  1407.] 

« 

§  1448.    Judgment  to  Pay  Fine»  Duration  of  Imprisonment  On. 

A  judgment  that  the  defendant  pay  a  fine  must  also  direct  that  he  be 
imprisoned  in  the  county  jail  until  the  fine  be  satisfied,  specifying  the 
extent  of  the  imprisonment,  which  can  not  exceed  one  day  for  every  two  dol- 
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lars  of  the  fine;  and  in  case  the  entry  of  judgment  should  omit  to  direct  the 
imprisonment  and  the  extent  thereof,  the  judgment  to  pay  the  fine  shall 
operate  to  authorize  and  require  the  imprisonment  of  the  defendant  until 
the  fine  is  satisfied  at  the  rate  above  mentioned.  [L.  1864;  D.  Cd.  §  189; 
D.  &  L.  §  209 ;  H.  C.  §  1408.] 

The  imprisonment  authorized  by  this  sec-  peace  the  same  power  as  to  fines  and  im- 

tlon   is   not   a  punishment   for  the   crime,  prisonment  as  is  possessed  by  the  circuit 

but  simply  a  means  of  enforcing  the  pay-  courts,   a  Justice   may   order  a  defendant 

ment  of  the  fine  for  which  it  is  a  substi-  imprisoned  if  his  fine  be  not  paid:  Bx.  parte 

tute:     State    v.    Sheppard,    16    Or.    600.    16  McGee,   83  Or.   167.  64  Fac.   1091;  State  t. 

Pac.  483.  Sheppard,  16  Or.  698,  16  Pac  483. 

Under  §  2263,  giving  to  a  justice  of  the 

S  1444.    Judgment  on  Conviction,  Entry  Of. 

When  judgment  upon  a  conviction  is  given,  the  clerk  must  enter  the 
same  in  the  journal,  stating  briefly  the  crime  for  which  the  conviction  has 
been  had;  such  entry  may  be  made  at  any  time  during  the  term,  as  of  the 
day^s  proceedings  upon  which  the  judgment  was  given.  [L.  1864;  D.  Cd. 
§  190;  D.  &  L.  §  210;  H.  C.  §  1409.] 

S  1446.    Judgment  to  pay  Money,  to  be  Docketed,  and  Effect  Thereof. 

A  judgment  that  the  defendant  pay  money,  either  as  a  fine  or  as  costs 
and  disbursements  of  the  action,  or  both,  must  be  docketed  as  a  judgment 
in  a  civil  action  and  with  like  effect,  as  provided  in  section  205  of  the  code 
of  civil  procedure.     [L.  1864;  D.  Cd.  §  191;  D.  &  L.  §  211;  H.  C.  §  1410.] 

A  Judgment  in  a  criminal  action,  so  far  as  for  its  costs   in  the  criminal  prosecution, 

it  regards  the  payment  of  money,  whether  may   be   enforced   by  an   execution  issued 

the  same  be  a  fine,  or  the  costs  and  dis-  on  the  Judgment  of  conviction,  in  any  case 

bursements  of  the  action,  or  both,  may  be  where  the  convict  has  not  disposed  of  his 

enforced  as  a  Judgment  in  a  civil  action:  property  between  the  date  of  the  commis- 

Whitley  V.  Murphy,  6  Or.  332,  20  Am.  Rep.  sion   of    the    felony   and    the   date  of  the 

741.  conviction.     Where  he  has  so  disposed  of 

The  lien  which   the  state  has  upon  the  it,  the  lien  must  be  enforced  by  a  suit  in 

property  of  persons  convicted  of  felonies,  equity:    State  v.  Munds,  7  Or.  81. 

S  1446.    Name  of  Private  Prosecutor  to  be  Centered  on  Indictment. 

The  name  of  every  person  who  voluntarily  appears  before  any  justice 
of  the  peace  or  grand  jury  to  prosecute  any  person  in  a  criminal  action, 
either  for  a  misdemeanor  or  felony,  shall  be  indorsed  upon  the  complaint, 
information,  or  indictment  as  private  prosecutor;  and  if  it  shall  be  found 
by  any  justice  or  court  trying  said  action  or  hearing  said  proceeding  that  the 
prosecution  is  malicious  or  without  probable  cause,  said  fact  shall  be  entered 
upon  record  in  said  action  or  proceeding  by  said  justice  or  court.  [L.  1882, 
p.  13,  §  1 ;  H.  C.  §  1411.] 

§  1447.    Judgment  in  Case  the  Prosecution  is  Malicious. 

Upon  making  the  entry  prescribed  in  section  1446,  the  justice  or  court 
must  immediately  render  judgment  against  the  private  prosecutor  for  the 
cost  and  disbursements  of  the  action  or  proceeding,  which  may  be  enforced 
by  execution,  in  the  same  manner  as  a  judgment  in  a  civil  action.  [L.  1882, 
p.  13,  §  2 ;  H.  C.  §  1412.] 
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S  1448.     Judgment  Roll,  when  and  how  Made. 

Immediately  after  the  entry  of  judgment,  the  clerk  must  prepare  and 
annex  together  the  following  papers,  which  constitute  the  judgment  roll : — 

1.  The  indictment  and  demurrer,  if  there  be  one; 

2.  A  copy  of  the  journal  entry  of  the  plea,  the  trial  and  verdict,  and 
of  any  order  involving  the  merits  and  necessarily  affecting  the  judgment; 

3.  A  copy  of  the  journal  entry  of  the  judgment; 

4.  The  bill  of  exceptions,  if  there  be  one. 

And  in  all  cases  the  clerk  must  complete  and  indorse  such  judgment 
roll  in  the  manner  prescribed  in  subdivision  3  of  section  208  of  the  code  of 
civil  procedure.    [L.  1864 ;  D.  Cd.  §  192 ;  D.  &  L.  §  212 ;  H.  C.  §  1413.] 

The  record  of  the  finding:  of  the  Indictment  is  not  a  part  of  the  transcript:    State  v. 
Reinhart,  26  Or.  471,  38  Pac.  822;  State  v.  Abrams,  11  Or.  171.  8  Pac.  327. 

S 1448.     Probationary  Suspension  of  Judgment  Against  Infant  Charged  with 
Crime. 

That  final  judgment  against  any  minor  under  sixteen  years  of  age  may 
be  suspended  on  any  conviction,  charge,  or  prosecution  for  misdemeanor  or 
felony,  where,  in  the  opinion  of  the  court  in  which  such  proceeding  is  pend- 
ing, there  is  a  reasonable  ground  to  believe  that  such  minor  may  be  reformed, 
and  that  a  commitment  to  prison  would  work  manifest  injury  in  the  prem- 
ises.   Such  suspension  may  be  for  as  long  a  period  as  the  circumstances  of 
the  case  may  seem  to  warrant,  and  subject  to  the  following  further  pro- 
visions :   during  the  period  of  such  suspension,  or  of  any  extension  thereof, 
the  court  or  judge  may,  under  such  limitations  as  may  seem  advisable,  commit 
such  minor  to  the  custody  of  the  officers  or  managers  of  any  strictly  non- 
sectarian  charitable  corporation  conducted  for  the  purpose  of  reclaiming 
criminal  minors.    Such  corporation,  by  its  officers  or  managers,  may  accept 
the  custody  of  such  minor  for  a  period  of  two  months  (to  be  further  ex- 
tended by  the  court  or  judge  should  it  be  deemed  advisable),  and  should 
said  minor  be  found  incorrigible  and  incapable  of  reformation,  he  may  be 
returned  before  the  court  for  final  judgment  for  his  misdemeanor  or  felony. 
Such  charitable  corporation  shall  accept  custody  of  said  minor  as' aforesaid, 
upon  the  distinct  agreement  that  it  and  its  officers  shall  use  all  reasonable 
means  to  effect  the  reformation  of  such  minor,  and  provide  him  with  a 
home  and  instruction.    No  application  for  guardianship  of  such  minor  by 
any  person,  parent,  or  friend  shall  be  entertained  by  any  court  during  the 
period  of  such  suspension  and  custody,  save  upon  recommendation  of  the 
court  before  which  the  criminal  proceedings  are  pending  first  obtained. 
[L.  1885,  p.  124,  §  1 ;  H.  C.  §  1414.] 

1 1450.    Compensation  of  the  Institution  Receiving  such  Infant. 

Such  court  may  further,  in  its  discretion,  in  the  order  directing  a 
suspension  of  final  judgment  and  a  commitment,  in  each  case  direct  the 
payment  to  the  corporation  named  in  such  order,  out  of  the  treasury  of  the 
county  where  such  criminal  proceeding  is  pending,  by  the  treasurer  thereof. 
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of  the  expenses  of  the  maintenance  of  such  minor  named  in  said  order, 
during  such  period  of  two  months,  not  to  exceed  in  the  aggregate  the  sum 
of  twenty-five  dollars,  which  sum  shall  constitute  a  legal  charge  against 
and  shall  be  paid  by  such  county,  out  of  the  treasury  thereof,  by  the  treas- 
urer of  such  county,  upon  the  presentation  to  him  in  each  case  of  the  order 
of  the  court  herein  above  mentioned ;  or  said  order  may  direct  an  action  to  be 
instituted  by  said  corporation  to  recover  the  amount  thereof  out  of  the 
estate  of  such  minor  named  therein,  or  from  his  parents,  and  such  order 
shall  be  conclusive  evidence  of  the  right  of  such  corporation  to  maintain  the 
action.  Such  court  may  also  revoke  such  order  of  suspension  at  any  time: 
Provided,  that  such  revocation  shall  not  aflfect  the  right  of  the  corporation 
named  therein  to  receive  or  recover  the  amount  thereof  in  any  case  where 
it  has  accepted  and  retained  the  custody  of  such  minor  for  any  period  of 
time  whatsoever,  by  virtue  of  such  order.  [L.  1885,  p.  124,  §2;  H.  C. 
§  1415.] 

S  1461.    Authority  for  the  Execution  of  a  Judgment,  Except  of  Death. 

When  a  judgment,  except  of  death,  has  been  pronounced,  a  certified 
copy  of  the  entry  thereof  upon  the  journal  must  be  forthwith  furnished  by 
the  clerk  to  the  officer  whose  duty  it  is  to  execute  the  judgment;  and  no 
other  warrant  or  authority  is  necessary  to  justify  or  require  its  execution. 
[L.  1864;  D.  Cd.  §  193;  D.  &  L.  §  213;  H.  C.  §  1416.] 

§  1468.    Judgment  of  Imprisonment,  or  for  a  Fine,  how  Executed. 

When  the  judgment  is  imprisonment  in  the  penitentiary,  the  sheriff 
must  deliver  the  body  of  the  defendant,  together  with  a  copy  of  the  entry 
of  judgment,  to  the  keeper  of  such  prison;  and  when  the  judgment  is  im- 
prisonment in  the  county  jail  or  a  fine,  and  that  the  defendant  be  impris- 
oned until  it  be  paid,  the  judgment  must  be  executed  by  the  sheriff  of  the 
county.     [L.  1864;  D.  Cd.  §  194;  D.  &  L.  §  214;  H.  C.  §  1417.] 

S  1468.    Court  May  Order  Defendant  Imprisoned  in  Jail  of  Another  County. 

Whenever  it  shall  appear  to  the  court,  at  the  time  of  giving  judgment 
of  imprisonment  in  the  county  jail,  that  there  is  no  sufficient  jail  in  the 
proper  county  suitable  for  the  safe  confinement  of  the  defendant,  the  court 
may  order  the  judgment  to  be  executed  in  the  jail  of  any  county  in  the 
state,  and  the  expense  thereof  shall  be  refunded  to  such  coimty  by  the  comity 
in  which  the  defendant  should  have  been  imprisoned.  [L.  1864;  D.  Cd. 
§  195;  D.  &  L.  §  215;  H.  C.  §  1418.] 

§  1454.    Judgment  of  Imprisonment  in  County  Jail,  Where  Executed. 

Except  as  provided  in  the  last  section,  a  judgment  of  imprisonment  in 
the  county  jail  must  be  executed  by  confinement  in  the  jail  of  the  county 
where  the  judgment  is  given,  unless  where  the  place  of  trial  has  been 
changed,  in  which  case  the  confinement  must  take  place  in  the  jail  of  the 
county  where  the  action  was  commenced.  [L.  1864;  D.  Cd.  §  196;  D.  4  1^ 
§216;  H.  C.  §1419.] 
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1 1455.    Power  of  Sheriff  to  Require  Assistance  in  Conve3ring  Defendant  to 
Prison. 

The  sheriff  or  his  deputy,  while  conveying  the  defendant  to  the  proper 
prison,  in  execution  of  a  judgment  of  imprisonment,  has  the  same  authority 
to  require  the  assistance  of  any  inhabitant  of  this  state,  in  securing  the  de- 
fendant, and  in  retaking  him  if  he  escape,  as  if  the  sheriff  were  in  his  own 
county;  and  every  person  who  refuses  or  neglects  to  assist  the  sheriff,  when 
so  required,  is  punishable  as  if  the  sheriff  were  in  his  own  county.  [L.  1864 ; 
D.  Cd.  §  197;  D.  &  L.  §  217;  H.  C.  §  1420.] 


1 1450.    Warrant  to  Enforce  Judgment  of  Death. 

When  judgment  of  death  is  pronounced,  a  warrant  signed  by  the  judge 
of  the  court,  and  attested  by  the  clerk  with  the. seal  of  the  court  affixed, 
must  be  drawn  and  delivered  to  the  sheriff  of  the  county;  the  warrant  shall 
state  the  conviction  and  judgment,  and  appoint  a  day  on  which  the  judg- 
ment is  to  be  executed,  which  must  not  be  less  than  thirty  nor  more  than 
sixty  days  from  the  time  of  judgment.  [L.  1864 ;  D.  Cd.  §  198 ;  D.  &  L. 
§218;  H.  C.  §1421.] 


Where  a  judgrment  provided  that  a  de- 
fend&nt  be  hanged  at  a  date  more  than  sixty 
days  from  the  entry  of  such  judgment,  and 
the  warrant  of  execution  Issued  appointed 
a  day  'vrfthin  the  sixty  days,  but  on  a  day 
different  from  that  recited  in  the  Judg- 
ment. It  was  held,  that  this  was  an  irregu- 
larity, but  not  such  as  would  warrant 
grantlnsr  a  new  trial,  and  that  the  Judg- 
ment should  be  modified  so  as  to  adjudge 


in  effect  that  defendant  be  detained  until 
such  day  as  shall  be  named  in  the  war- 
rant of  execution  to  be  thereafter  design* 
nated  by  the  court  from  which  the  appeal 
was  taken;  that  the  first  warrant  be  set 
aside,  and  the  case  remanded,  with  direc- 
tions to  carry  out  the  Judgment  of  death 
in  accordance  with  the  verdict  of  the  Jury: 
State  V.  Marple,  16  Or.  206,  14  Pac.  621. 


§  1457.    Death  Sentence,  How  and  Where  Executed. 

The  punishment  of  death  must  be  inflicted  by  hanging  the  defendant 
by  the  neck  until  he  be  dead,  and  the  judgment  must  be  executed  by  the 
sheriff^  or  his  deputy,  of  the  county  in  which  it  is  given,  unless  where  the 
place  of  trial  has  been  changed,  in  which  case  it  must  be  executed  in  the 
county  where  the  action  was  commenced;  and  all  executions  shall  take  place 
within  the  indosure  of  the  jail  or  jail  yard  where  the  defendant  is  confined, 
and  in  the  presence  of  twelve  bona  fide  electors  of  the  county,  to  be  selected  by 
the  sherifif  of  said  county;  and  the  fact  of  faithful  performance  of  the  sheriff 
or  his  deputy  in  carrying  out  the  sentence  of  the  court  shall  be  certified  by 
the  said  twelve  electors,  and  filed  in  the  oflB.ce  of  the  county  clerk.  [L,  1864 ; 
D.  Cd.  §  199 ;  D.  &  L.  §  219 ;  L.  1874,  p.  115,  §  1 ;  H.  C.  §  1422.] 

§  1408.    Warrant  to  Issue  to  Sheriff  of  County  Where  Action  Commenced. 

In  case  the  place  of  trial  has  been  changed,  the  death  warrant  provided 
for  in  section  1456  shall  be  directed  to  the  sheriflf  of  the  county  where  the 
action  was  commenced,  and  the  judge  of  the  court,  by  an  indorsement 
thereon,  signed  by  him,  and  directed  to  the  sheriff  of  the  county  where  judg- 
ment was  given,  shall  require  such  sheriff  to  convey  and  deliver  the  defend- 
ant, together  with  the  warrant,  to  the  sheriff  of  the  county  where  the 
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judgment  is  to  be  executed,     [L.  1864;  D.  Cd.  §  200;  D.  &  L.  §  220;  H.  C. 
§  1423.] 

1 1469.    Judgment  for  Money  in  Criminal  Action  May  be  Enforced  as  in  Civil 
Action. 

A  judgment  in  a  criminal  action^  so  far  as  it  requires  the  payment  of 
money^  whether  the  same  be  a  fine  or  costs  and  disbursements  of  the  action, 
or  both^  in  addition  to  the  means  in  this  chapter  provided,  may  be  enforced 
as  a  judgment  in  a  civil  action,  as  provided  in  title  III  of  the  code  of  dvil 
procedure.     [L.  1864;  D.  Cd.  §  201;  D.  &  L.  §  221;  H.  C.  §  1424.] 

In  the  laBt  preceding  section  the  reference  tlon  comprtoes  ail  of  said  titles  I  and  n  of 

to  title  III  is  substituted  for  that  contained  chapter  III,  as  contained  in  Hill's  compUs- 

in  the  section  as   enacted,   which   was   to  tlon,  with  the  addition  of  new  §§  221  to  22i 

titles  I  and  II  of  chapter  III  of  the  code  of  inclusive,  relating  to  homesteads. 
civU  procedure.     Title  III  of  this  compila- 

S  14e0.    SherifiTs  Return,  how  Made  — To  be  Annexed  to  Roll. 

When  a  judgment  in  a  criminal  action  has  been  executed,  the  sheiif 
or  ofiBcer  executing  it  must  return  to  the  derk  the  warrant  or  copy  of  the 
entry  of  judgment  upon  which  he  acted,  with  a  statement  of  his  doings 
indorsed  thereon,  and  the  clerk  must  file  the  same  and  annex  it  to  the  judg- 
ment roll  in  the  case,     [L.  1864 ;  D.  Cd.  §  202 ;  D.  &  L.  §  222 ;  H.  C.  §  1425.] 


CHAPTEE   XIII. 

OF  APPEALS,  WHEN  ALLOWED  AND  HOW  TAKEI^. 

§  1461.    Writs  of  Error  and  Certiorari  Abolished. 

Writs  of  errors  and  of  certiorari  in  criminal  actions  are  abolished,  and 
hereafter  the  only  mode  of  reviewing  a  judgment  or  order  in  a  crimiiial 
action  is  that  prescribed  by  this  chapter.  [L.  1864;  D.  Cd.  §223;  H.  C. 
§  1426.] 

The  criminal  code  in  regard  to  appeals  requirements   of   the   statute  provided  ijf 

is  complete  in  Itself,  and,  in  many  respects,  in  this  chapter,  he  has  a  rig-ht  to  be  beaid: 

in  different  from  that  in  civil  actions,  when  State  v.  Ellis,  3  Or.  498. 
an    appellant   has    complied    with   all    the 

S  1468.    Appeal  Allowed  as  Provided  Herein  —  Not  Otherwise. 

The  party  aggrieved,  whether  the  state  or  the  defendant,  may  appeal 
from  a  judgment  in  a  criminal  action  in  the  cases  prescribed  in  this  chapter 
and  not  otherwise.     [L.  1864;  D.  Cd.  §224;  H.  C.  §  1427.] 

The  latter  words  of  this  section  const!-  mination  by  the  personal  representative^ 

tute  an  express  limitation  upon  the  right  the   accused,    even   though   the  abateo^i 

of  appeal  in  criminal  matters,  and  preclude  leaves  in  force  a  Judgment  for  cob^w!;' 

the  state  from  resorting  to  a  mode  of  re-  forceable  against  his  estate:   State  ▼■  J»[* 

viewing:  Judgments  and  orders  of  the  circuit  tin,    30   Or.    108,    47    Pac.    196;   Whitley  t. 

court  other  than  those  enumerated  in  S  1465,  Murphy,  6  Or.  328,  20  Am.  Rep.  741. 

post:    State  v.  Minnlck.  33  Or.  168,  64  Pac.  An   appeal   in  a  criminal  case  do^  ^ 

223.  vacate  the  Judgment  appealed  t^p^Si. 

An  appeal  from  a  conviction  of  a  crime  court  below:    Whitley  v.  Murphy,  6  0r.  »* 

abates  on  the  death  of  the  defendant,  and  20  Am.  Rep.  741. 
it  can  not  be  prosecuted  to  a  final  deter- 
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§  1468.    Parties,  How  Designated  on  Appeal. 

The  party  appealing  is  known  as  the  appellant,  and  the  adverse  party 
as  the  respondent,  but  the  title  of  the  action  is  not  changed  in  consequence  of 
the  appeal.     [L.  1864;  D.  Cd.  §  226;  H.  C.  §  1428.] 

§  1464.    Defendant  May  Appeal,  in  What  Case. 

An  appeal  to  the  supreme  court  may  be  taken  by  the  defendant  from  a 
judgment  on  a  conviction  in  a  circuit  court,  or  from  an  order  refusing  to 
dismiss  the  indictment  as  provided  for  in  section  1559 ;  and  upon  an  appeal, 
any  actual  decision  of  the  court,  in  an  intermediate  order  or  proceeding  form- 
ing a  part  of  the  judgment  roll,  as  prescribed  by  section  1448,  may  be 
reviewed.     [L.  1864;  D.  Cd.  §  226;  L.  1889,  p.  138,  §  1;  H.  C.  §  1429.] 

The  topic  of  what  are  and  what  are  not  appealable  orders   In  a  criminal  case  is 
treated  under  this  head  under  dvU  actions  In  the  note  to  6  647. 

i  14e5.    State  May  Appeal,  in  What  Case. 

An  appeal  to  the  supreme  court  may  be  taken  by  the  state  from  the 
judgment  or  order  of  the  circuit  court,  in  the  following  cases : — 

1.  Upon  a  judgment  for  the  defendant  on  a  demurrer  to  the  indict- 
ment ; 

2.  Upon  an  order  of  the  court  arresting  the  judgment.  [L.  1864; 
D.  Cd.  §227;  H.  C.  §  1430.] 

The  state  can  not  appeal  from  any  or-  acaulttal,  even  If  entered  on  a  verdict  or- 
ders or  Judgrments  In  a  criminal  case,  ex-  dered   by   the   trial   court:     State   v.   Mln- 
cept  those  mentioned  In  this  section.     No  nick,  33  Or.  168,  64  Pac.  223. 
appeal,  therefore,  lies  from  a  Juds:ment  of 

f  1466.    Appeal  as  a  Matter  of  Right,  When. 

An  appeal  may  be  taken  as  provided  in  the  last  two  sections  as  a  matter 
of  right.     [L.  1864;  D.  Cd.  §  228;  H.  C.  §  1431.] 

§  1467.    Time  for  Appeal. 

An  appeal  must  be  taken  within  one  year  after  the  judgment  or  order 
appealed  from  was  given  or  made.     [L.  1864;  D.  Cd.  §  229;  H.  C.  §  1432.] 

1 1468.    Appeal,  How  Taken. 

An  appeal  must  be  taken  by  the  service  of  a  notice,  in  writing,  on  the 
clerk  of  the  court  where  the  judgment  roll  is  filed,  stating  substantially  that 
the  appellant  appeals  from  the  judgment.  [L.  1864;  D.  Cd.  §230;  H.  C. 
§  1433.] 

1 1468.    Appeal,  Notice  of,  to  District  Attorney. 

If  the  appeal  be  taken  by  the  defendant,  a  similar  notice  must  be  served 
on  the  district  attorney  for  the  county  in  which  the  judgment  roll  is  filed. 
[L.  1864;  D.  Cd.  §  231;  H.  C.  §  1434.] 

An  appeal  by-  a  defendant  will  be  dis-  A  notice  of  appeal  which  states  the  na- 

missed,   where   notice   was   served   on   the  ture   of   tho   action,    the   parties,    the   title 

district  attorney  only,  and  not  on  the  clerk  of  the  court,  and  the  sentence  pronounced. 

of  the  court:    State  v.  Homer.  36  Or.   68,  Is  sufficient  to  confer  Jurisdiction,   though 

69  Pac.  549;  State  v.  Blazler.  36  Or.  97,  60  it   falls    to   designate   the   time   when  said 

Pac  203.  Judgment  was  rendered:    State  v.  Hanlon, 

32  Or.  98  48  Pac.  863. 
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§  1470.    Appeal,  Notice  of,  to  the  Defendant. 

If  the  appeal  be  taken  by  the  state,  a  similar  notice  must  be  served  on 
the  defendant,  if  he  be  a  resident  of  or  imprisoned  in  the  county;  or,  if  not, 
on  the  counsel,  if  any,  who  appeared  for  him  on  the  trial,  if  he  reside  or  have 
an  office  for  the  transaction  of  business  in  the  county.  If,  after  due  dili- 
gence, the  service  can  not  be  made  as  herein  directed,  the  court  or  judge 
thereof  from  which  the  appeal  is  sought  to  be  taken,  upon  proof  thereof,  may 
make  an  order  for  the  publication  in  such  newspaper  and  for  such  time  as  it 
deems  proper.     [L.  1864;  D.  Cd.  §  232;  H.  C.  §  1436.] 

This  section  is  foUowed  In  State  v.  Brown,  6  Or.  119. 

S  1471.    When  Appeal  Perfected  in  Case  of  Publication. 

At  the  expiration  of  the  time  appointed  for  the  publication,  on  filing 
an  affidavit  thereof  with  the  clerk,  the  appeal  becomes  perfected.  [L.  1864; 
D.  Cd.  §233;H.  C.  §1436.] 

§  1478.    Notice  of  Appeal,  by  Whom  Signed. 

The  notice  of  appeal,  when  the  same  is  taken  by  the  state,  must  be 
signed  by  the  district  attorney  for  the  county,  and  when  taken  by  the  de- 
fendant must  be  signed  by  him  or  an  attorney  of  the  court  for  him.  [L.  1864; 
D.  Cd.  §234;H.  C.  §1437.] 

§  1478.    Effect  of  Appeal  by  State. 

An  appeal  taken  by  the  state,  if  taken  within  the  term  at  which 
the  judgment  or  order  appealed  from  is  given  or  made,  stays  the  effect  of 
such  judgment  or  order  in  favor  of  the  defendant,  so  that  his  bail  or  money 
deposited  in  lieu  thereof  is  holden  for  the  api)earance  and  surrender  of  the 
defendant,  until  the  final  determination  of  the  appeal  and  the  proceedings 
consequent  thereon,  if  any;  but  if  the  defendant  be  in  custody,  he  may,  in 
the  discretion  of  the  court,  be  admitted  to  bail,  pending  the  appeal,  on  his 
own  undertaking.    [L.  1864 ;  D.  Cd.  §  236 ;  H.  C.  §  1438.] 

§  1474.    Appeal  by  State  Does  Not  Stay  Judgment  in  Defendant's  Favor. 

An  appeal  taken  by  the  state  does  not  stay  or  affect  the  operation  of  the 
judgment  or  order  in  favor  of  the  defendant  until  the  judgment  is  reversed, 
except  as  provided  in  the  last  section.  [L.  1864;  D.  Cd.  §236;  H.  C. 
§  1439.] 

§  1476.    Judgment  of  Conviction,  When  Execution  Stayed  on  AppeaL 

An  appeal  from  a  judgment  on  a  conviction  stays  the  execution  of  the 
judgment,  upon  filing  with  the  notice  of  appeal  a  certificate  of  the  judge  of 
the  court  in  which  the  conviction  was  had,  or  of  a  judge  of  the  supreme 
court,  that  in  his  opinion  there  is  probable  cause  for  the  appeal,  but  not 
otherwise.     [L.  1864;  D.  Cd.  §  237;  H.  C.  §  1440.] 

An  appeal  does  not  vacate  the  judgment  upon  are  presented  In  a  bill  of  exceptions, 

below:    Whitley   v.   Murphy,   5  Or.   328,   20  Copies   of   the   papers  and  journal  entries 

Am.  Rep.  741.  are  not  sufficient  to  present  any  question 

A  justice  of  the  supreme  court  can  not  not    apparent    on    their    face:     Elx    parte 

certify  there  Is  probable  cause  for  appeal  in  Wachline,  32  Or.  206,  51  Pac.  1094. 
a   criminal   case,   unless   the   errors   relied 
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§1476.     Certificate  of  Probable  Cause,  by  What  Judge  Issued  and  on  What 
Notice. 

The  certificate  mentioned  in  the  last  section  can  not  be  granted  upon 
an  appeal  from  a  judgment  on  a  conviction  of  a  felony,  except  by  the  judge 
of  the  court  in  which  the  conviction  was  had,  until  such  notice  as  the  judge 
may  prescribe  has  been  given  to  the  district  attorney  for  the  county  where 
the  conviction  was  had,  of  the  application  for  the  certificate;  but  the  judge 
may  stay  the  execution  of  the  judgment  in  the  mean  time.  [L.  1864;  D.  Cd. 
§  238 ;  H.  C.  §  1441.] 

S  1477.     Duty  of  SherifE  on  Receipt  of  Certificate  of  Probable  Cause. 

If  the  certificate  provided  in  section  1475  be  given,  the  sheriflf  must, 
if  the  defendant  be  in  his  custody,  upon  being  served  with  a  certified  copy 
thereof,  keep  the  defendant  in  his  custody,  without  executing  the  judgment, 
and  detain  him  to  abide  the  judgment  upon  the  appeal.  [L.  1864;  D.  Cd. 
§  239 ;  H.  C.  §  1442.] 

1 1478.    Execution  Commenced  is  Suspended  by  Certificate. 

If  before  the  granting  of  the  certificate  the  execution  of  the  judgment 
have  commenced,  the  further  execution  thereof  is  suspended,  and  the  de- 
fendant must  be  restored  by  the  oflBcer  in  whose  custody  he  is  to  his  original 
custody.     [L.  1864;  D.  Cd.  §240;  H.  C.  §1443.] 

§  1479.    Record  to  be  Transmitted  to  Supreme  Court,  Within  What  Time. 

Upon  the  appeal  being  taken,  the  clerk  of  the  court  where  the  notice 
of  appeal  is  filed  must,  within  five  days  thereafter,  or  such  further  time  as 
such  court  or  the  judge  thereof  may  allow,  transmit  a  certified  copy  of  the 
notice  of  appeal,  certificate  of  cause,  if  any,  and  judgment  roll,  to  the  clerk 
of  the  supreme  court.     [L.  1864 ;  D.  Cd.  §  241 ;  H.  C.  §  1444.] 

This   and   §  1448  specify   what   the   tran-  ant  was  arraigned  on  one  indictment,  but 

script    shall    contain.      The    record    of    the  was   convicted    on  another   indictment   re- 

flndiner   of   an   indictment   is    not    made   a  turned  by  the  grand  Jury  on  the  same  day, 

part    thereof    by   either   section:     State    v.  while    the    only    indictment    appearing    in 

Reinhart.  36  Or.  472,  38  Pac.  822;  State  v.  the  record  is  different  from  either  of  the 

Abrams,  11  Or.  171.  8  Pac.  327.  other  two.   the  court  will   not  presume  or 

The   transcript  as   filed   in   the  appellate  conclude  that  such  defects  were  clerical  er- 

court  is  conclusively  presumed  to  be  cor-  rors,  but  will  rely  implicitly  on  the  certi- 

rect,  and  If  there  are  any  errors  or  omis-  fled  record,  and  reverse  the  case  for  lack 

sions.    they    must    be    corrected    by    some  of  any  record  of  the  proceedings:    State  v. 

proper  proceeding  before  the  case  is  heard.  McCaffrey,  26  Or.  670,  38  Pac.  932. 
"Where  the  record  shows  that  the  defend- 

§  1480.    Appeal  Dismissed  When  Substantially  Irregular. 

If  the  appeal  be  irregular  in  a  substantial  particular,  but  not  otherwise, 
the  appellate  court  may,  on  motion  of  the  respondent  and  notice  to  the 
defendant,  order  it  to  be  dismissed.     [L.  1864 ;  D.  Cd.  §  242 ;  H.  C.  §  1445.] 

S  14S1.    Appeal  Dismissed  When  Proper  Return  Not  Made. 

The  appellate  court  may  also,  upon  like  motion  and  notice,  order  the 
appeal  to  be  dismissed  if  the  return  be  not  made  as  provided  in  section  1479, 
unless  for  good  cause  it  retain  the  appeal,  and  require  the  clerk  of  the  court 
below  to  make  a  further  return  as  to  any  matter  affecting  the  merits,  which 
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appears  or  is  alleged  to  be  omitted  from  the  transcript.     [L.  1864;  D.  Cd. 
§  243 ;  H.  C.  §  1446.] 

§  1482.    Nonappearance  of  Appellant,  Judgment  Affirmed  as  of  Course. 

If  the  appellant  fail  to  appear  in  the  appellate  conrt^  judgment  of 
affirmance  must  be  given  as  a  matter  of  course;  but  the  defendant  need  not 
personally  appear  in  the  appellate  court.  [L.  1864;  D.  Cd.  §244;  H.  C. 
§  1447.] 

S  1483.    Only  Questions  of  Law  Shown  by  Transcript  Reviewed. 

Upon  an  appeal  the  judgment  or  order  appealed  from  can  only  be 
reviewed  as  to  questions  of  law  appearing  upon  the  transcript.  [L.  1864; 
D.  Cd.  §  245 ;  H.  C.  §  1448.] 

§  1484.    Questions  not  Affecting  Substantial  Rights,  not  Regarded. 

After  hearing  the  appeal  the  court  must  give  judgment^  without  regard 
to  the  decision  of  questions  which  were  in  the  discretion  of  the  court  bdow, 
or  to  technical  errors,  defects,  or  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.     [L.  1864;  D.  Cd.  §  246;  H.  C.  §  1449.] 

JUDGMENT   ON  APPEAL,   GENERAL-  been  held  harmless  errors:     The  dating  of 

only   matters   of   law   may   be   considered:  an  indictment  on  Sunday:    State  v.  Norton, 

LY. — ^Upon  an   appeal   in   a  criminal   case  16  Or.  106,  17  Pac.  744;  the  dismissal  of  a 

State  V.  Wilson.  6  Or.  429.                        •  juror  upon  a  challenge  for  cause  by  the 

The  supreme  court   will   not   consider  a  attorney  for  the  state  on  the  ground  that 

question  which  is  not  raised  in  the  court  the  Juror's  name  did  not  appear  upon  the 

below;    it    must   be    passed    upon    by    the  assessment   roll,    where   such   challenge  is 

trial  court  in  order  to  be  assigned  as  error  denied  by  the  counsel  for  defendant:   State 

on  appeal:     State  v.   Robinson,   82   Or.   61,  v.  Ching  Ling,  16  Or.  421,  18  Pac.  844;  State 

48  Pac.  867.  v.  Harding,  16  Or.  494,  19  Pac  449;  the  ad- 

Where   the   error  relied  upon  on  appeal  mission    of   evidence    of   acts   or   declan- 

appears  from  the  Judgment  roll,  no  bill  of  tions  of  an  alleged  co-conspirator,  without 

exceptions  is  necessary:    State  v.  Mack,  20  a  sufficient  preliminary  showing  of  the  con- 

Or.   234,  25  Pac.  639.  spiracy,    where    they    were    insufficient  to 

DISCRETION. — Matters  within  the  sound  connect   such   alleged    co-conspirator  with 

discretion  of  the  court  will  not  be  reviewed  the  crime:  State  v.  Moore,  32  Or.  76,  48  Pac 

on  appeal,  except  for  abuse.    The  following  468;   the  admission   of  evidence  that  ali&c 

matters  are  within  such  discretion  of  the  the  arrest  of  a  defendant  for  the  larceny 

court:  -  The  ruling  on  a  motion  to  set  aside  of  money  his  room  was  searched  and  sev- 

a  verdict,   and  for  a  new   trial:     State  v.  eral  suits  of  clothes  and  a  large  number 

Gardner,  S3  Or.  162,  54  Pac.  809,  and  cases  of  other  articles  of  wearing  apparel  were 

there   collected;    State   v.    Childers,    32   Or.  found:    State  v.  Moore,  32  Or.  77,  48  Pac 

128,  49  Pac.  801;  the  ruling  on  an  applica-  4C8:  the  admission  of  a  preliminar}"  state- 

tion  to  postpone  a  trial:    State  v.  Fleeter,  ment  made  by  the  accused,  where  he  sub- 

32  Or.  261,  60  Pac.  661;  State  v.  Hawkins,  sequently    testifies    to    the    same    state  of 

18  Or.  476,  23  Pac.  475;  State  v.  O'Neil,  13  facts  set  forth  therein:    State  v.  Hatcher.  S9 

Or.  183,  9  Pac.  284;  State  v.  Howe,  27  Or.  Or.  312,  44  Pac.  584;  the  use  of  the  word 

146.  44  Pac.  672;  the  ruling  on  a  motion  to  "scheme,"  where  the  witness  testified  that 

amend    the    record    of    the    circuit    court,  the   defendant  wished   to  steal   the   sheep 

where   the    evidence    in   regard    thereto    is  of  the  prosecuting  witness,  and  invited  the 

conflicting:    State  v.  Lee  Ping  Bow,  10  Or.  witness  and  another  person  to  Join  in  the 

29;    the    ruling    of    the    trial    court    as    to  theft:    State  v.  Welch,   33  Or.  34,  54  Pac- 

whether  a  witness  has  shown  himself  com-  213. 

petent  and  qualifled  to  express  an  opinion  Error    in    excluding    testimony    is    not 

upon  the  sanity  of  a  person:    State  v.  Han-  harmless,  though  the  witness  had  already 

sen,  25  Or.  395,  35  Pac.  976;  the  action  of  testified    to   substantially    the   same   thine 

the  court  in  allowing  or  refusing  to  allow  without   objection,    where    the   ruling  was 

a  witness  to  be  recalled  for  further  exam-  made   at   the   end   of  a   colloquy   between 

ination    after    he    has    been    fully    cross-  defendant's  attorney  and  the  court,  daring 

examined    and    excused    from    the    stand:  which    the   attorney    stated    what   he  eX' 

State  V.  Robinson,  32  Or.  61,   48  Pac.  357;  pected   the  witness   would   testify  and  his 

the   ruling   of   the   court   on   a   motion   for  object  in   offering  the   testimony,   and  the 

change  of  venue:    State  v.  Pomeroy,  30  Or.  Jury  must  have  understood  that  the  coart 

17,  46  Pac.  797;  the  ruling  of  the  court  as  considered    the    testimony    entirely    irnma* 

to  the  qualifications  of  a  person  to  act  as  terlal:    State  v.  Marco,  82  Or.  178.  60  Fac 

Juror  after  an  examination  by  the  court:  799. 

State   V.    Steeves,   29   Or.    96,   43   Pac.    947;  Though  the  court  will  not  ordinarily  re- 

the  discharge  of  the  Jury  by  the  court  for  verse  a  case  when  it  does  not  appear  that 

failure  to  agree:    State  v.  Reinhart,  26  Or.  errors   committed   at   a   trial   have   preju- 

474.  38  Pac.  822.  diced    the    accused,    yet.    where    the   error 

HARMLESS  ERROR. — ^The  court  will  not  consists    in    the   infraction   of   a    constltu- 

reverse  a  cause,  where  it  affirmatively  ap-  tional  guarantee  in  favor  of  personal  lib' 

pears  from  the  record  that  the  error  com-  erty,  the  law  will  presume  an  injury,  and 

mitted  could  not  have  affected  a  substantial  Judige  accordingly:    State  v.  Lurc^  12  Or> 

right  of  the  appellant.    The  following  have  103,  6  Pac.  408. 
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f  I486.    What  Order  Appellate  Court  May  Make. 

The  appellate  court  may  reverse,  afiSnn^  or  modify  the  judgment  or 
order  appealed  from,  and  must,  if  necessary  or  proper,  order  a  new  trial. 
[L.  1864;  D.  Cd.  §247;  H.  C.  §1450.] 

f  1486.    New  Trial,  Where  Had  —  Proceedings  on  Reversal  Without  New  TriaL 

When  a  new  trial  is  ordered,  it  must  be  directed  to  be  had  in  the  court 
below ;  and  if  a  judgment  against  a  defendant  he  reversed,  without  ordering 
a  new  trial,  the  appellate  court  must  direct,  if  he  be  in  custody,  that  he  be 
discharged  therefrom,  or  if  he  be  admitted  to  bail,  that  his  bail  be  exonerated, 
or  if  money  be  deposited  instead  of  bail,  that  it  be  refunded  to  the  defendant. 
[L.  1864;  D.  Cd.  §  248;  H.  C.  §  1461.] 

f  1487.    Judgment  to  be  Entered  and  Remitted  to  Court  Below. 

When  the  judgment  of  the  appellate  court  is  given,  it  must  be  entered 
in  its  journal,  and  a  certified  copy  of  the  entry  forthwith  remitted  to  the 
clerk  of  the  court  below.     [L.  1864;  D.  Cd.  §  249;  H.  C.  §  1452.] 

§  1488.    Appellate  Judgment  E^nforced  as  that  of  Lower  Court. 

Upon  the  receipt  of  such  certified  copy,  the  clerk  must  ^iter  the  same 
in  the  journal  of  the  court  below,  and  thereafter  such  judgment  must  be 
enforced,  without  any  further  proceedings,  unless  the  appellate  court  so 
direct,  as  a  judgment  of  the  court  below.  [L.  1864;  D.  Cd.  §250;  H.  C. 
§  1453.] 

f  1488.  .  When  new  Trial  Ordered,  Cause  Deemed  Pending  in  Lower  Court. 

If,  by  the  judgment  of  the  appellate  court,  a  new  trial  is  ordered  from 
the  entry  of  the  judgment  in  the  court  below,  the  action  is  to  be  deemed 
pending  and  for  trial  in  such  court,  according  to  the  directions  of  the  appel- 
late court.    [L,  1864;  D.  Cd.  §  251 ;  H.  C.  §  1454.] 

On  remandins:  a  cause  for  a  new  trial  after  reversal,  the  court  has  power  to  direct 
tike  manner  of  such  trial,  in  order  to  prevent  error,  if  possible,  and  to  save  the  cost 
of  a  third  trial:    State  v.  Steeves,  29  Or.  Ill,  43  Pac.  947. 

fi  1480.    Copy  of  Appellate  Judgment  Annexed  to  Original  Roll  —  Transcript 
Remains  in  Appellate  Court. 

The  transcript  returned  to  the  appellate  court  must  there  remain  of 
record,  and  is  not  to  be  remitted  to  the  court  below.  After  entry  thereof, 
the  certified  copy  of  the  judgment  of  the  appellate  court  must  be  annexed  to 
the  original  judgment  roll.     [L.  1864;  D.  Cd.  §  252;  H.  C.  §  1455.] 

f  1481.    When  Jurisdiction  of  Appellate  Court  Ceases. 

After  the  certified  copy  of  the  judgment  has  been  remitted,  as  provided 
in  section  1487,  the  appellate  court  has  no  further  jurisdiction  of  the  appeal 
or  of  the  proceedings  thereon,  and  all  orders  which  may  be  necessary  to  carry 
the  judgment  into  effect  must  be  made  by  the  court  to  which  the  certified  copy 
is  remitted.     [L.  1864;  D.  Cd.  §  253;  H.  C.  §  1456.] 
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CHAPTEE   XIV. 

OF  BAIL  AND  FORFEITURE  THEREOF. 

5  1492.    Admission  to  Bail  Defined. 

Admission  to  bail  is  the  order  of  a  competent  court  or  magistrate  that 
the  defendant  be  discharged  from  actual  custody  upon  bail.  [L.  1864; 
D.  Cd.  §254;  H.  C.  §1457.] 

§  1498.    Taking  BaU  Defined. 

The  taking  of  bail  consists  in  the  acceptance  by  a  competent  court  or 
magistrate  of  the  undertaking  of  sufficient  bail  for  the  appearance  of  de- 
fendant^ according  to  the  terms  of  the  undertakings  or  that  the  bail  will  pay 
to  the  state  a  specified  sum  of  money.  [L.  1864;  D.  Cd.  §255;  H.  C. 
§  1458.] 

A  statutory  undertaking:  for  baU  is  not  baU  after  beln^r  Indicted,  a  resubmission  of 

a  recognizance.     It  is  simply  a  promise  to  the  matter  to  the  grand  Jury,  unless,  per- 

pay  money  on  certain  conditions:    State  v.  haps,    to    remedy    a    mere    formal   defect 

Hays,  2  Or.   314.     Such  an  instrument  is  without  the  defendant's  consent,  or  upon 

simply  a  contract  between  the  parties  sign-  motion  or  demurrer  of  defendant,  retosaes 

ing  it  and  the  state:    Whitney  v.  Darrow,  the  surety  on  the  bond:   Hyde  v.  Cross,  2S 

6  Or.  444.  Or.  643,  37  Pac  59. 

An  undertakinsf  differs   materially   from       In  a  civil  action  upon  an  undertaking  in 

a  recognizance.    In  the  former  the  defend-  the  nature  of  bail  for  defendant's  appear- 

ant  must  appear  and  abide   the  order  of  ance   in  a  criminal    case,     the    complaint 

the  court  or  pay,  as  may  be  directed;  while  should  show  that  the  prisoper  was  charged 

In  the  latter  the  recognizor  acknowledges  with  a  crime,   and  it  is  not  sufficient  to 

himself  indebted   in  a  certain  sum,   to  be  state  that  he  was  charged  with  "shooting 

paid  if  he  fails  to  do  some  act.     To  work  and  killing"  another:    Hannah  v.  Wells,  4 

a   discharge   in    the   former   case   the   de-  Or.  249. 

fendant  must  appear  and  abide  the  order       In  an  undertaking,  where  the  obligor  has 

of  court,  while  in  the  latter  the  recognizor  bound   himself   in   the  sum   of   "five  hun- 

must  do  the  act:    State  v.   Crane,   15  Or.  dred,"  but  omitted  to  use  the  word  "dol- 

148,  13  Pac.  773.  lars,"  it  is  held,  that  the  undertaking  moat 

In    Colvig    V.    Klamath    County,    16    Or.  be  construed  in  connection  with  the  stat- 

244,  19  Pac.  86,  it  is  stated  that  under  the  ute  which  authorized  it;   that  the  omitted 

code  a  bail  bond  in  a  criminal  case  is  de-  words  may  be  supplied,  and  the  instrument 

signed  to  serve  the  same  purpose  as,  and  read   as    though   it   had     been    expressed: 

is,   in  effect,  like,  a  recognizance  at  com-  Whitney  v.  Darrow,   5  Or.   442. 
roon  law.     A  recognizance  is  an  obligation       Where,  after  appeal  from  a  Judgment  ren- 

of  record,  entered  into  before  a  court,  or  dered  on  an  undertaking  of  baU  in  a  crlm> 

officer   duly   authorized   for   that    purpose,  inal  action,  and  pending  its  determination, 

with  the  condition  to  do  some  act  required  property   of  a  surety  was   sold  to  sadsfr 

by  law,  which  is  therein  specified,     when  such  Judgment,  and  the  money  paid  to  the 

forfeited,  it  is  made  absolute,  and  some  of  county,  and  the  Judgment  was  subsequently 

the  authorities  decide  that  it  has  the  force  reversed,  the  county  is  liable  for  the  resti- 

and  effect  of  a  Judgment.  tution  of  the  money  so  collected:   Metschan 

When  a  defendant  has  been  admitted  to  v.  Grant  County,  36  Or.  117,  S8  Paa  80. 


§  1484L    Defendant,  when  can  not  be  Admitted  to 

The  defendant  can  not  be  admitted  to  bail  when  the  proof  or  presump- 
tion of  his  guilt  is  evident  or  strong,  and  when  he  is  charged  with  the  crime 
of  murder  in  any  degree,  or  treason,  or  with  the  infliction  of  a  personal 
injury  upon  another,  likely  to  produce  death,  and  under  such  circumstances 
as  that,  if  death  ensue,  the  oflfense  would  be  murder  in  any  degree.  [L.  1864; 
D.  Cd.  §  256 ;  H.  C.  §  1459.] 

S  1196.    Bail  as  a  Matter  of  Right,  Before  Conviction. 

If  the  charge  be  for  any  other  crime  than  those  mentioned  in  the  last 
section,  the  defendant,  before  conviction,  is  entitled  to  be  admitted  to  bail, 
as  a  matter  of  right.     [L.  1864;  D.  Cd.  §  267;  H.  C.  §  1460.] 
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§1480.    Bail  after  Conviction,  when  a  Matter  of  Kight,  when  Matter  of  Dis- 
cretion. 

After  judgment  of  eonvictioii  of  a  crme,  other  than  those  mentioned  in 
section  1494^  a  defendant  who  has  appealed,  and  when  there  is  a  stay  of 
proceedings,  and  not  otherwise,  may  be  admitted  to  bail  as  a  matter  of  right; 
and  as  a  matter  of  discretion,  a  defendant  may  be  admitted  to  bail  for  his 
appearance  from  day  to  day  before  the  magistrate,  on  the  examination  of 
the  charge,  before  being  held  to  answer,  or  discharged.  [L.  1864;  D.  Cd. 
§  258 ;  H.  C.  §  1461.] 

S  1487.    Who  May  Admit  to  Bail  and  Take  Bail 

A  magistrate  authorized  to  issue  a  warrant  of  arrest,  as  provided  in 
sections  1582  and  1583,  is  a  magistrate  authorized,  within  his  jurisdiction, 
to  admit  to  bail,  and  to  take  bail,  except  as  in  this  chapter  otherwise  provided. 
[L.  1864;  D.  Cd.  §259;  H.  C.  §1462.] 

§  1488.    Admission  to  Bail,  when  only  Allowed  on  Order  of  Court. 

Aftet  an  indictment  found,  and  upon  an  app^,  a  defendant  can  not 
be  admitted  to  bail  except  by  the  court  or  judge  thereof  where  the  action  is 
pending,  or  in  which  the  judgment  appealed  from  is  given.  [L.  1864; 
D.  Cd.  §  260 ;  H.  C.  §  1463.] 

Tbls  section  does  not  Impair  the  power  of  any  officer  desigmated  by  the  United  States 
statutes  (Rev.  Stat.  {1014,)  to  admit  a  defendant  to  ball  after  indictment  and  before 
trial:    United  States  v.  Dunbar,  83  Fed.  151. 

§  1489.    Order  for  Admission  to  Bail»  how  Made. 

If  an  application  to  be  admitted  to  bail  be  made  to  a  courts  an  order 
must  be  made  granting  or  denying  it ;  and  if  it  be  granted,  stating  the  sum 
in  which  the  bail  may  be  taken ;  but  if  the  application  be  made  to  a  magis- 
trate,  he  must  certify  in  writing  his  decision  granting  or  denying  the  same, 
and  if  he  grant  it,  stating  the  sum  in  which  bail  may  be  taken.  [L.  1864; 
D.  Cd.  §261;  H.  C.  §1464.] 
• 
f  1600.    Application,  when  Denied,  can  not  be  Made  to  Another  Magistrate. 

If  an  application  for  admission  to  bail  be  denied,  no  subsequent  applica- 
tion therefor  can  be  made  to  another  magistrate,  and  a  violation  of  this 
section  may  be  punished  as  a  contempt.  [L.  1864;  D.  Cd.  §262;  H.  C. 
§  1465.] 

1 1601.    Admission  to  Bail  in  Such  Cases  May  be  Revoked  or  Vacated. 

The  admission  to  bail  contrary  to  the  last  section  may  be  revoked  by 
the  magistrate  who  made  it,  or  vacated  by  the  court  or  judge  thereof  in 
which  the  defendant  is  triable  for  the  crime  charged.  [L.  1864;  D.  Cd. 
§263;H.  C.  §1466.] 

f  160S.    Appeal  from  Decision  Dcn3ring  Admission  to  BaiL 

If  the  application  for  admission  to  bail,  when  made  to  a  magistrate. 
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other  than  a  justice  of  the  supreme  court,  be  denied,  the  defendant  may 
appeal  from  the  decision  to  the  court  or  judge  thereof  in  which  the  de- 
fendant is  triable  for  the  crime  charged.  [L.  1864;  D.  Cd.  §264;  H.  C. 
§  1467.] 

§  1503.    Manner  of  Taking  Such  AppeaL 

Such  appeal  is  taken  by  a  notice  to  the  district  attorney,  that  the  de- 
fendant appeals  from  the  decision  of  the  magistrate,  and  that  he  will 
apply  to  the  court  or  judge  thereof  (naming  it  or  him),  to  be  admitted 
to  bail  at  a  time  and  place  therein  specified,  the  former  not  less  than 
three  days  from  the  service  of  such  notice.  [L.  1864;  D.  Cd.  §  265;  H.  C. 
§  1468.] 

i  1504.    Decision  as  to  Bail  is  FinaL 

The  decision  of  the  court  or  judge  thereof,  granting  or  denying  bail, 
either  upon  an  original  application  or  upon  an  appeal,  is  final.  [L.  1864; 
D.  Cd.  §266;  H.  C.  §1469.] 

1 1505.    Bail,  how  put  in  »  Form  Of. 

Bail  is  put  in  by  a  written  undertaking,  executed  by  two  sufficient 
sureties,  and  acknowledged  before  the  court  or  magistrate  taking  the  same. 
It  may  be  substantially  in  the  following  form : — 

1.  Before  indictment: — 

"An  order  having  been  made  on  the day  of ,  19 — ,  by 

A.  B.  (adding  his  official  title  and  place  of  jurisdiction),  that  C.  D.  be  held 
to  answer  upon  a  charge  of  (stating  briefiy  the  nature  of  the  crime),  upon 
which  he  has  been  duly  admitted  to  bail  in  the  sum  of dollars, 

"We,  E.  F.  of  (stating  his  place  of  residence  and  occupation),  and 
6.  H.  of  (stating  his  place  of  residence  and  occupation),  hereby  undertake 
that  the  above-named  C.  D.  shall  appear  and  answer  the  charge  above  men- 
tioned, in  whatever  court  it  may  be  prosecuted,  and  shall  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  court ;  and  if  convicted, 
shall  appear  for  judgment,  and  render  himself  in  execution  thereof;  or,  if 
he  fail  to  perform  either  of  those  conditions,  that  we  will  pay  to  the  State 

of  Oregon  the  sum  of  dollars"   (inserting  the  sum  in  which  the 

defendant  is  admitted  to  bail) . 

2.  After  indictment  and  before  judgment: — 

"An  indictment  having  been  found  on  the  day  of  •, 

19 — ,  in  the  circuit  court  for  the  county  of ,  charging  A.  B.  with  the 

crime  of  (designating  it  generally),  and  he  having  been  duly  admitted  to 

bail  in  the  sum  of dollars"  (the  remainder  of  the  undertaking  may 

be  in  the  words  of  the  forpi  number  one,  substituting  the  word  "indictment'' 
for  the  word  "charge"). 

3.  Upon  an  appeal: — 

"A  judgment  having  been  given  on  the day  of ,  whereby 

A.  B.  was  condemned  to  (setting  forth  the  terms  of  the  judgment  generally), 
and  he  having  appealed  from  said  judgment  and  been  duly  admitted  to  bail 
in  the  sum  of dollars, 

"We,  C.  D.  of  (stating  his  place  of  residence  and  occupation),  and 
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E.  F.  of  (stating  his  place  of  residence  and  occupation),  hereby  undertake 
that  the  above-named  A.  B.  shall  in  all  respects  abide  and  perform  the  orders 
and  judgments  of  the  appellate  court  upon  the  appeal,  or  if  he  fail  to  do  so 

in  any  particular,  that  we  will  pay  to  the  State  of  Oregon  the  sum  of 

dollars^'  (inserting  the  sum  in  which  the  defendant  is  admitted  to  bail). 
[L.  1864;  D.  Cd.  §  267;  H.  C.  §  1470.] 

An   undertaking:  of   bail   taken   before  a  a  sufficient  statement  of  his  crime  to  sat- 

ma^istrate    upon    a    criminal    examination  Isfy  the  statute  as  to  undertaking  of  bail: 

must  state  briefly  the  nature  of  the  crime  United  States  v.  Dunbar,  83  Fed.  161. 

cbargred,  or  it  will  be  invalid;  thus,  an  un-  So,  a  statement  that  defendant  "unlaw- 

dertaklns  which  describes  the  offense  which  fully  aided  and  abetted  the  landing  of  Chi- 

the  defendant  must  appear  and  answer  as  nese  laborers  in  the  United  States,"   is  a 

**abortlon"    fails    to    describe    any    offense  sufficient  statement  for  the  undertaking  of 

made  punishable  by  the  laws  of  this  state:  bail:    United  States  v.  Dunbar,  83  Fed.  161. 

Belt  V.  Spaulding.  17  Or.  130,  20  Pac.  827.  A  baU  bond  in  the  form  provided  by  this 

If  the  crime  charged  be  one  which  has  section  for  an  undertaking  after  commit - 

a    technical  name,   it  will   be  sufficient  to  ment  and   before   indictment,   taken   by   a 

indicate  the  charge  by  such  general  name;  committing  magistrate  prior  to  the  adjourn- 

if  not,  enough  must  be  stated  in  the  under-  ment  of  the  examination,  does  not  require 

taking  to  describe  briefly  some  crime  made  defendant    to   appear   before    such    magis- 

punishable  by  the  laws  of  this  state:    Belt  trate  for  examination  at  the  time  to  which 

V.  Spaulding,  17  Or.  130,  20  Pac.  827.  adjournment    is    taken,   and   failure   to   do 

A   statement   that   the   defendant   "con-  so  is  no  breach:    State  v.  Gardner,  29  Or. 

spired    to   defraud    the   United   States"    is  267.  46  Pac.  763. 

§  1506.    Undertaking,  How  Executed. 

The  undertaking  must  be  dated  and  signed  by  the  sureties,  in  the  pres- 
ence of  the  magistrate  taking  the  bail^  and  he  must  append  thereto  a  certificate 
signed  by  him,  with  his  name  of  office,  and  substantially  in  the  following 
form :  "Taken  and  acknowledged  before  me  the  day  and  year  above  written/' 
[L.  1864;  D.  Cd.  §  268;  H.  C.  §  1471.] 

i  1607.    Qualifications  of  Bail. 

The  qualifications  of  bail  are  as  follows : — 

1.  Each  of  them  must  be  a  resident  and  a  householder  or  freeholder 
within  the  state;  but  no  counselor  or  attorney,  sherifE,  clerk  of  any  court, 
or  other  officer  of  any  court,  is  qualified  to  be  bail ; 

2.  They  must  each  be  worth  the  sum  specified  in  the  undertaking,  ex- 
clusive of  property  exempt  from  execution,  and  over  and  above  all  just 
debts  and  liabilities;  but  the  court  or  magistrate,  on  taking  the  bail,  may 
allow  more  than  two  bail  to  justify  severally  in  amounts  less  than  that 
expressed  in  the  undertaking,  if  the  whole  justification  be  equivalent  to 
that  of  two  sufficient  bail.     [L.  1864;  D.  Cd.  §  269;  H.  C.  §  1472.] 

i  1508.    Bail  Must  Justify. 

The  bail  must  in  all  cases  justify  by  affidavit;  and  the  affidavit  must 
state  that  they  each  possess  the  qualifications  prescribed  by  section  1507. 
[L.  1864;  D.  Cd.  §  270;  H.  C.  §  1473.] 

f  1509.    Bail  May  be  Examined  as  to  SufiBdency. 

The  district  attorney  or  the  court  or  magistrate  may,  before  the  bail 
is  taken,  further  examine  them  upon  oath,  concerning  their  sufficiency,  in 
such  manner  as  the  court  or  magistrate  may  deem  proper.  The  state- 
ments of  the  bail  in  response  to  the  examination  must  be  reduced  to  writ- 
ing, and  subscribed  by  them.     [L.  1864;  D.  Cd.  §  271 ;  H.  C.  §  1474.] 
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1 1510.    Other  Testimony  as  to  the  Sufficiency  of  Bail. 

The  court  or  magistrate  may  also  receive  other  testimony,  either  for 
or  against  the  sufficiency  of  the  bail,  and  may  from  time  to  time  adjourn 
the  taking  of  bail,  to  afford  an  opportunity  of  proving  or  disproving  their 
sufficiency.     [L.  1864;  D.  Cd.  §  272;  H.  C.  §  1475.] 

{  1611.    Decision  on  Sufficiency  of  Bail,  and  Proceedings. 

When  the  examination  is  closed,  the  court  or  magistrate  must  indorse 
upon  the  imdertaking  an  order  either  allowing  or  disallowing  the  bail,  and 
must  forthwith  cause  the  same,  with  the  affidavits  and  examination  of  the 
sureties  and  the  order  of  admission  to  bail,  to  be  filed  with  the  clerk  of 
the  court  at  which  the  defendant  is  bound  to  appear,  or  where  the  action  is 
pending,  or  the  judgment  appealed  from  is  given,  as  the  case  may  be. 
[L.  1864;  D.  Cd.  §  273;  H.  C.  §  1476.] 

Until  the  undertaklnfiT  Is  filed  with  the  clerk  of  the  proper  court,  no  judgment  or 
forfeiture  can  be  given  or  rendered  by  such  court:  Belt  v.  Spaulding,  17  Or.  138,  20 
Pac.  827. 


1 16ia.    Allowance  of  Bail  —  Defendant's  Discharge  —  Form  of  Order. 

Upon  the  execution  of  the  nndertaking^  and  the  allowance  of  the  bail, 
the  court  or  magistrate  must  make  an  order,  signed  with  his  name  of  office, 
for  the  discharge  of  the  defendant^  to  the  following  effect: — 

To  the  sheriff  of  the  county  of ,  State  of  Oregon: 

A.  B.,  who  is  detained  by  you  to  answer  a  charge  or  indictment,  (as 
the  case  may  be,)  for  the  crime  of  (designating  it  generally),  having  given 
sufl5cient  bail  to  answ^  the  same,  you  are  commanded  forthwith  to  discharge 
him  from  your  custody.     [L.  1864;  D.  Cd.  §  274;  H.  C.  §  1477.] 

1 1518.    Form  of  Bail  on  AppeaL 

If  the  bail  be  taken  upon  an  appeal  from  a  judgment^  the  order  must 
be  to  the  effect  following : — 

To  the  sheriff  of  the  county  of ,  State  of  Oregon: 

A.  B.,  who  is  detained  by  you  in  execution  of  a  judgment  whereby  he 
is  condemned  to  (stating  the  terms  of  the  judgment  generally),  having  ap- 
pealed from  said  judgment,  and  given  sufficient  bail  to  abide  and  perform 
the  judgment  of  the  appellate  court,  you  are  commanded  forthwith  to  dis- 
charge him  from  your  custody.     [L.  1864;  D.  Cd.  §276;  H.  C.  §1478.] 

1 1614.    Proceeding,  When  Bail  Disallowed. 

If  the  bail  be  disallowed,  the  defendant  must  be  detained  in  custody 
until  other  bail  be  put  in,  and  is  allowed.  [L.  1864;  D.  Cd.  §  276;  H.  C. 
§  1479.] 

f  1516.    District  Attorney  May  Appear  on  Application  for  BaiL 

Upon  an  application  for  admission  to  bail  or  to  take  bail,  the  district 
attorney,  either  in  person  or  by  any  one  authorized  by  him,  is  entitled  to 
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appear  and  be  heard  in  relation  thereto.     [L.  1864;  D.  Cd.  §277;  H.  C. 
§  1480.] 

1 1516.  When  a  Matter  of  Discretion,  Court  May  Require  Notice  Given  to  Dis- 
trict Attorney. 
When  the  admission  to  bail  is  a  matter  of  discretion,  or  the  right 
thereto  may  be  doubtful,  the  court  or  magistrate  by  whom  it  may  be  or- 
dered may  require  such  notice  of  the  application  therefor  as  he  deems 
leasonable  to  be  given  to  the  district  attorney,  or  to  any  person  by  him 
authorised  to  appear  for  him.     [L.  1864;  D.  Cd.  §  278;  H.  C.  §  1481.] 

S 1517.    Bail  May  be  Taken  Without  Notice  to  District  Attorney. 

Bail  may  be  taken,  in  the  discretion  of  the  court  or  magistrate,  without 
notice  to  the  district  attorney,  or  he  may  require  reasonable  notice  for 
the  application  therefor,  as  in  case  of  an  application  to  bail.  [L.  1864; 
D.  Cd.  §  279 ;  H.  C.  §  1482.] 

1 1518.    Deposit  in  Lieu  of  Bail,  When  and  How  Made. 

The  defendant,  at  any  time  after  an  order  admitting  him  to  bail,  in-r 
stead  of  giving  bail,  may  deposit  with  the  clerk  of  the  court  at  which  he 
is  held  to  answer,  or  in  which  the  action  is  pending  or  the  judgment 
appealed  from  is  given,  the  sum  of  money  mentioned  in  the  order;  and 
upon  delivering  to  the  oflScer  in  whose  custody  he  is,  the  clerk's  certificate 
of  such  deposit,  he  must  be  discharged  from  custody.  [L.  1864;  D.  Cd. 
§280;H.  C.  §1483.] 

i  1519.    Deposits  May  be  Made  After  Bail  Given  and  Before  Forfeiture. 

If  the  defendant  have  given  bail,  he  may,  at  any  time  before  the  for- 
feiture of  their  undertaking,  in  like  manner  deposit  the  sum  of  money 
mentioned  in  the  undertaking;  and  upon  the  deposit  being  made  and  the 
certificate  thereof  given,  the  bail  is  exonerated.  [L.  1864;  D.  Cd.  §281; 
H.  C.  §  1484.] 

§  1590.    Bail  May  be  Given  After  Deposit. 

If  money  be  deposited,  as  provided  in  the  last  two  sections,  bail  may 
be  given  in  the  same  manner  as  if  it  had  been  originally  given  upon  the 
order  for  admission  to  bail,  at  any  time  before  the  forfeiture  of  the  deposit, 
^nd  the  court  or  magistrate  before  whom  the  bail  is  taken  must  thereupon 
direct,  in  the  order  of  allowance,  that  the  money  deposited  be  refunded  by 
the  clerk  to  the  defendant ;  and  it  must  be  refunded  accordingly.  [L.  1864 ; 
D.  Cd.  §282;  H.  C.  §1485.] 

1 1581.    Deposit  to  be  Applied  in  Payment  of  Judgment  for  Fines. 

When  money  has  been  deposited  in  lieu  of  bail,  if  it  remain  on  deposit 
at  the  time  of  a  judgment  for  the  payment  of  money,  the  clerk  must,  under 
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the  direction  of  the  court,  apply  the  money  in  satisfaction  thereof,  and 
after  satisfying  the  same  must  refimd  the  surplus,  if  any,  to  the  defendant 
[L.  1864 ;  D.  Cd.  §  283 ;  H.  C.  §  I486.] 

§  1582.    Surrender  of  Defendant  —  When,  How,  and  by  Whom  Made. 

At  any  time  before  the  forfeiture  of  their  undertaking,  the  bail  may 
surrender  the  defendant  in  their  exoneration,  or  he  may  surrender  himself 
to  the  officer  to  whose  custody  he  was  committed  at  the  tim^  of  giving  bail, 
in  the  following  manner: — 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  deUvered 
to  the  officer,  who  must  detain  the  defendant  in  his  custody  thereon,  as 
upon  a  commitment,  and  by  a  certificate  signed  with  his  naxne  of  office, 
acknowledge  the  surrender; 

2.  At  any  time  after  the  surrender  of  the  defendant,  either  by  his  bail 
or  himself,  the  court  or  judge  thereof,  at  which  the  defendant  is  bound 
to  appear,  or  where  the  action  is  pending,  or  the  judgment  appealed  from 
is  given,  as  the  case  may  be,  may,  upon  reasonable  notice  to  the  district 
attorney,  order  that  the  bail  be  exonerated,  and  upon  the  entry  or  filing 
of  such  order,  they  are  exonerated  accordingly.  [L.  1864;  D.  Cd.  §284; 
H.  C.  §  1487.] 

1 1583.    Bail  May  Arrest  Defendant  for  the  Purpose  of  Surrender. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any  time 
before  the  forfeiture  of  their  undertaking,  and  at  any  place  within  the 
state,  may  themselves  arrest  him,  or  by  a  written  authority,  indorsed  on 
a  certified  copy  of  the  undertaking,  may  empower  any  other  person  to  do  so. 
[L.  18G4;  D.  Cd.  §  285;  H.  C.  §  1488.] 

%  1584.    On  Surrender,  if  Money  Deposited,  Must  be  Refunded. 

If  money  have  been  deposited  in  lieu  of  bail,  and  the  defendant,  at 
any  time  before  the  forfeiture  thereof,  surrender  himself  to  the  officer  to 
whose  custody  he  was  committed  at  the  time  of  making  the  deposit,  in 
the  manner  provided  in  section  1522,  the  court  or  judge  thereof  must  order 
a  return  of  the  deposit  to  the  defendant,  upon  producing  the  certificate 
of  the  officer  showing  the  surrender,  and  upon  reasonable  notice  of  the 
application  to  the  district  attorney.     [L.  1864;  D.  Cd.  §  286;  H.  C.  §  1489,] 

1 1585.  Notice  to  the  District  Attorney  to  Obtain  Order  for  Deposit 

The  notice  to  be  given  to  the  district  attorney,  as  required  in  this 
chapter,  may  be  given  to  him  pergonally  or  to  any  person  authorized  to 
appear  for  him,  as  provided  in  sections  1615  and  1516.  [L.  1864;  D.  Cd. 
§  287 ;  H.  C.  §  1490.] 

1 1586.  Undertaking  of  Bail,  When  and  How  Forfeited. 

If,  without  suflScient  excuse,  the  defendant  neglect  or  fail  to  appear 
for  arraignment,  or  for  trial  or  judgment,  or  upon  any  other  occasion  when 
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his  presence  in  court  may  be  lawfully  required,  or  to  surrender  himself  in 
execution  of  the  judgment,  the  court  must  direct  the  fact  to  be  entered  in 
its  journal;  and  the  undertaking  of  bail  or  the  money  deposited  in  lieu 
thereof,  as  the  case  may  be,  is  thereupon  forfeited.  [L.  1864;  D.  Cd.  §  288; 
H.  C.  §  1491.] 

See  note  to  9  1605.  recites   after   the   title   of   the   cause   that 

It  seems  that  the  failure  of  the  principal  "now  on  this  day  came  the  State  of  Oresron, 

in  an  undertaking  of  bail  to  comply  with  its  by   M.    D.    Clifford,    district   attorney,   and 

conditions   by  appearing  for   trial,   can  be  the    defendant,    though    duly    called    three 

proved  only  by  the  journal  of  the  court  in  times    at    the    courthouse    door,    came   not 

which  the   proceedings   on   the   indictment  but  made  default."  sufficiently  imports  that 

are  had:     Clifford  v.   Marston,   14   Or.   426,  the  case  came  on  for  trial  upon  such  in- 

13  Fac.  62.  dlctment,  and  that  the  defendant,  without 

An  entry  in  the  Journal  of  a  court  where  excuse,  failed  to  appear  for  trial:    Clifford 

an  indictment  was  triable,  made  on  a  day  v.  Marston,  14  Or.  426,  13  Pac.  62. 
subsequent  to  that  fixed  for  the  trial,  which 

I1S27.    Forfeiture  of  Undertaking  —  When  and  how  Discharged. 

If,  at  any  time  before  the  final  adjournment  of  the  court,  the  defendant 
appear  and  satisfactorily  excuse  his  neglect  or  failure,  the  court  may  direct 
the  forfeiture  of  the  undertaking  or  deposit  to  be  discharged,  upon  such 
terms  as  are  just.    [L.  1864 ;  D.  Cd.  §  289 ;  H.  C.  §  1492.] 

1 1588.    Forfeiture  to  be  Enforced  by  Action. 

If  the  forfeiture  be  not  discharged,  as  provided  in  the  last  section, 
the  district  attorney  may,  at  any  time  after  the  adjournment  of  the  court, 
proceed,  by  action  only,  against  the  bail  upon  their  undertaking.  [L.  1864; 
D.  Cd.  §290;H.  C.  §1493.]^ 

i  1528.    Remission  of  Forfeiture. 

At  any  time  before  judgment  against  the  bail,  in  an  action  upon  the 
undertaking,  they  may  ^pply  to  the  court  for  a  remission  of  the  forfeiture, 
and  thereupon  the  court,  upon  good  cause  shown,  may  remit  the  forfeiture 
or  any  part  thereof,  upon  such  terms  as  may  be  just  and  reasonable, 
according  to  the  circumstances  of  the  case.  [L.  1864;  D.  Cd.  §  291;  H.  C. 
§  1494.] 

11680.    Remission,  Conditions  of,  Part  Remission  and  Judgment  for  Residue. 

The  court  can  only  remit  the  forfeiture,  in  whole  or  in  part,  upon  the 
payment  of  the  costs  and  expenses  incurred  in  the  proceedings  for  its  en- 
forcement; and  if  part  only  be  remitted,  judgment  must  be  given  against 
the  bail  for  the  remainder,  and  such  judgment  is  a  bar  to  an  action  upon 
the  undertaking,  or  if  one  be  already  commenced,  it  is  thereby  abated. 
[L.  1864;  D.  Cd.  §292;  H.  C.  §  1495.] 

11531.    Application  for  Remission,  how  Made  —  Judgment  on.  Final 

The  application  for  remission  must  be  upon  at  least  ten  days'  notice  to 
the  district  attorney,  with  copies  of  all  aflSdavits  and  papers  on  which 
it  is  founded.  The  application  must  admit  the  forfeiture  and  their  legal 
obligation  to  pay  the  sum  mentioned  in  the  undertaking,  and  the  judg- 
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ment  or  order  of  the  court  in  the  matter  is  final.    [L.  1864;  D.  Cd.  §  293; 
H.  C.  §  1496.] 

S  ISSa.    Deposit  of  Money,  how  Disposed  of  When  Forfeited. 

If  money  deposited  in  lieu  of  bail  is  forfeited,  and  the  forfeiture  be 
not  discharged,  as  provided  in  section  1627,  the  clerk  with  whom  it  is  depos- 
ited must,  after  the  final  adjournment  of  the  court,  forthwith  deposit  the 
same  with  the  county  treasurer.    [L.  1864;  D.  Cd.  §  294;  H.  C.  §  1497.] 

S  1633.    Defendant,  when  May  be  Recommitted. 

The  court  at  which  the  defendant  is  bound  to  appear,  or  where  the 
action  is  pending,  or  the  judgment  appealed  from  is  given,  may,  by  an  order 
entered  upon  its  journal,  direct  the  arrest  of  the  defendant  and  his  commit- 
ment to  the  officer  to  whose  custody  he  was  committed  at  the  time  of  giv- 
ing bail,  and  his  detention  until  legally  discharged,  in  the  following  cases  :— 

1.  When,  by  reason  of  his  n^lect  or  failure  to  appear,  he  has  in- 
curred a  forfeiture  of  his  bail,  or  of  money  deposited  in  lieu  thereof,  as 
provided  in  section  1526; 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or  either 
of  them,  are  dead  or  insufficient,  or  have  removed  from  the  state; 

3.  Upon  an  indictment  being  found  in  the  cases  provided  for  in  section 
1347.   [L.  1864;  D.  Cd.  §  295;  H.  C.  §  1498.] 

§  1934.    Order  for  Recommitment,  what  May  Contain,  and  how  Executed. 

The  order  for  the  recommitment  of  the  defendant  must  recite,  gener- 
ally, the  facts  upon  which  it  is  founded,  and  direct  that  the  defendant  be 
arrested  by  any  sheriflE  or  his  deputy  in  this  state,  and  committed  to  the 
officer  to  whose  custody  he  was  committed  at  the  t  time  of  giving  bail,  to 
be  detained  until  legally  discharged.  [L.  1864;  D.  Cd.  §296;  H.  C. 
§  1499.] 

S  1S85.    Defendant  May  be  Arrested  on  Copy  of  Order,  Same  as  a  Bench 
Warrant. 

The  defendant  may  be  arrested  pursuant  to  the  order,  upon  a  certified 
copy  thereof,  in  any  county  in  the  state,  in  the  same  manner  as  upon  a 
bench  warrant,  and  upon  the  request  of  the  district  attorney,  copies  of  the 
order  may  be  sent  to  the  sheriffs  of  differ^it  counties.  [L.  1864;  D.  Cd. 
§297;  H.  C.  §1500.] 

f  1S86.    Recommitment  in  Case  of  Failure  to  Appear  for  Judgment. 

If  the  order  recite,  as  the  ground  upon  which  it  is  made,  the  failure 
of  the  defendant  to  appear  for  judgment  upon  conviction,  the  defendant 
must  be  committed  according  to  the  requirement  of  the  order.  [L.  1864; 
D.  Cd.  §298;  H.  C.  §1501.] 

S  16S7.    Bail  May  be  Allowed  on  Order  for  Recommitment. 

If  the  order  be  made  for  any  other  cause  than  that  specified  in  the 
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last  section,  and  the  crime  be  bailable,  the  court  may  direct  in  the  order 
th&t  the  defendant  be  admitted  to  bail,  in  an  amount  to  be  therein  specified. 
[L.  1864;  D.  Cd.  §299;  H.  C.  §1502.] 

S  1588.    Bail,  in  such  Case^  by  Whom  Taken. 

When  the  defendant  is  admitted  to  bail,  the  bail  may  be  taken  by  any 
magistrate  having  authority  to  take  bail,  as  provided  in  section  1497,  or  by 
any  particular  magistrate,  to  be  designated  by  the  order.  [L.  1864;  D.  Cd. 
§300;  H.  C.  1603.] 

S  1688.    Undertaking  of  Bail,  iq;>on  Recommitment,  Form  Of. 

When  bail  is  taken  upon  an  order  for  the  recommitment  of  the  de- 
fendant, the  undertaking  of  bail  must  be  in  substantially  the  form  pre- 
scribed in  section  1506  for  the  original  undertaking  of  bail,  except  that 
it  need  not  refer  to  the  original  order  of  admission  to  bail,  and  must 
specify  the  court  in  which  the  order  for  recommitment  and  admission  to 
bail  is  made,  and  the  date  of  such  order.  [L.  1864;  D.  Cd.  §  301;  H.  C. 
§  1604.] 

S  1640.    Qualifications  of  Bail,  and  how  put  In. 

The  bail  must  possess  the  qualifications  and  must  be  put  in  in  all 
respects  in  the  manner  prescribed  in  sections  1492  to  1517,  inclusive,  of  this 
code.    [L.  1864;  D.  Cd.  §302;  H.  C.  §1505.] 


CHAPTER  XV. 

or  COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 

1 1541.    Subpoena,  Definition  Of. 

The  process  by  which  the  attendance  of  a  witness  before  a  court  or 
magistrate  is  required  is  a  subpoena.  [L.  1864 ;  D.  Cd.  §  303 ;  H.  C.  §  1506.] 

i  154S.    Magistrate  May  Issue  Subpoena. 

A  magistrate  before  whom  an  information  is  laid  or  complaint  made 
may  issue  subpcenas,  subscribed  by  him,  for  witnesses  within  the  state, 
either  on  behalf  of  the  state  or  of  the  defendant.  [L.  1864;  D.  Cd.  §  304; 
H.  C.  §  1507.] 

i  1648.    Witnesses  Before  Ghrand  Jury,  District  Attorney  May  Issue  Subpoena 
For. 

The  district  attorney  may  issue  subpoenas,  subscribed  by  him,  for 
witnesses  within  the  state,  in  support  of  the  prosecution,  or  for  such  other 
witnesses  as  the  grand  jury  may  direct,  to  appear  before  the  grand  jury 
upon  an  investigation  pending  before  them.  [L.  1864;  D.  Cd.  §305; 
H.  C.  §  1508.] 

See  note  to  1 1546.  s 

Vol.  I.— 88. 
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S  1544.    District  Attorney  May  Issue  Subpoenas  for  Witnesses  at  Trial 

The  district  attorney  may  in  like  maimer  issue  subpoenas  for  not  to 
exceed  five  witnesses  within  the  state^  in  support  of  an  indictment  to  ap- 
pear before  the  court  at  which  it  is  to  be  tried:  Provided  however,  that 
the  court  or  judge  thereof  may,  upon  good  cause  shown,  make  an  order 
allowing  subpoenas  to  issue  for  a  greater  number  of  witnesses.  [K  1864; 
D.  Cd.  §  306;  L.  .1886,  p.  129,  §  1;  H.  C.  §  1509.] 

1 1540.    Clerk  to  Issue  Subpoenas  for  Defendant. 

The  clerk  of  a  court  in  which  a  criminal  action  is  pending  for  trial 
must  at  all  times,  upon  the  application  of  the  defendant,  issue  in  blank 
subpoenas,  under  the  seal  of  the  court>  and  subscribed  by  him  as  derk, 
for  not  to  exceed  five  witnesses,  within  the  state,  at  the  expense  of  the 
state:  Provided  however,  that  the  court  or  judge  thereof  may,  upon  good 
cause  shown,  make  an  order  allowing  subpoenas  to  issue  for  a  greater 
number  of  witnesses :  And  provided  further,  that  any  def aidant  may  have 
subpoenas  issued  for  any  number  of  witnesses  at  his  own  expense  without 
an  order  of  the  court.  [L.  1864;  D.  Cd.  §  307;  L.  1885,  p.  130,  §  2;  H.  C. 
§  1610.] 

Section  807  of  the  civil  code  has  no  rela-  being  made  by  the  Judge  or  clerk  of  the 
Hon  to  criminal  proceedings.  This  and  court  of  an  order  upon  the  subpoena  re- 
9  1643  are  qualified  by  SS  1651  and  1662,  post,    quiring   his   attendance;    in   such  case  he 


and,   when  read   together,   provide   that  a    must   attend^  if  served   within   the  state: 

jed  to  attend  as    Sargent 
a  witness  in  such  cases  out  of  the  county    11   Pac.   226. 


person  shall   not  be   obliged  to  attend  as    Sargent    v.    Umatilla   County,    13   Or.  44S, 


where  he  resides   or  is  served   with   sub-  A  witness  in  such  case  is  not  entitled  to 

poena,  unless  his  residence  is  within  thirty  double  fee,   but  simply  the  ordinary  fees: 

miles  of  the  place  of  holding  the  court,  ex-  Sargent  v.  Umatilla  County,  13  Or.  446,  11 

cept  by  special  showing,  and  indorsement  Pac.   226. 

1 1546.    Proceeding  to  Obtain  Subpoenas  for  More  Than  Five  Witnesses. 

If  either  party  in  a  criminal  action  shall  desire  more  than  five  wit- 
nesses, as  in  this  act  above  provided,  application  therefor  shall  be  made 
to  the  court  or  judge  thereof  by  motion  for  an  order  directing  the  clerk 
to  issue  subpoenas  for  such  additional  witnesses,  which  motion  shall  be 
supported  either  by  the  statement  of  the  district  attorney  in  writing,  or 
by  the  affidavit  of  the  defendant,  which  statement  and  affidavit  shall 
state  the  names  of  such  witnesses,  their  places  of  residence,  and  the  facts 
expected  to  be  proven  by  each  of  them;  and  if  it  shall  appear  from  such 
statement  or  affidavit  that  the  witnesses,  or  either  of  them,  therein  named, 
are  necessary  and  material,  the  court  or  judge  thereof  shall  make  an  order 
directing  the  clerk  to  issue  subpoenas  for  such  witnesses,  or  so  many  of 
them  as  shall  appear  to  be  necessary  and  material  to  a  fair,  full,  and  im- 
partial trial.     [L.  1886,  p.  130,  §  3;  H.  C.  §  1611.] 

i  1647.    Forms  of  Subpoenas. 

A  subpoena  authorized  by  the  last  four  sections  must  be  substantially  in 
the  follovrtng  form: — 

1.  By  a  magistrate : — 
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IN  THE  NAME  OP  THE  STATE  OF  OREGON. 

To  A B : 


You  are  hereby  commanded  to  appear  before  C.  D.  (adding  his  name 
of  office  and  place  of  jurisdiction),  at  (naming  the  place),  on  (stating  the 
day  and  hour),  as  a  witness  on  the  examination  of  a  criminal  charge  a^inst 
E.  F.^  on  behalf  of  (the  state  or  the  defendant,  as  the  case  may  be). 

G.  H. 

Dated  the day  of ^  19 — . 

(Adding  his  name  of  office  and  place  of  jurisdiction,  as  in  the  body  of 
the  subpoena.) 

2.  By  the  district  attorney: — 

IN  THE  NAME  OF  THE  STATE  OP  OREGON. 

To  A B : 

You  are  hereby  commanded  to  appear  before  the  grand  jury  of  the 

county  of (or  the  circuit  court  for  the  county  of ),  at  (naming 

the  place) ^  on  (stating  the  day  and  hour),  as  a  witness  (before  said  grand 
juiy^  or  in  a  criminal  action  prosecuted  by  the  State  of  Oregon  against  E.  F.) . 

Dated  the day  of >  19 — . 

G.  H.,  District  Attorney. 

3.  By  the  clerk : — 

IN  THE  NAME  OF  THE  STATE  OP  OREGON. 

To  A B : 

You  are  hereby  commanded  to  appear  before  the  circuit  court  for  the 

county  of ^  at  (naming  the  place),  on  (stating  the  day  and  hour),  as 

a  witness  in  a  criminal  action  prosecuted  by  the  State  of  Oregon  against 
E.  F.,  on  behalf  of  the  defendant. 

Witness  my  name  and  the  seal  of  said  court,  affixed  at  y  the 

[l.  8.]     day  of ,  19 — . 

G.  H.,  Clerk. 

[L.  1864;  D.  Cd.  §308;  H.  C.  §1612.] 

S  1548.    Subpoenas  When  Books,  Papers,  etc.,  are  Required. 

If  books,  papers,  or  documents  be  required,  a  direction  to  the  following 
effect  must  be  added  to  the  foregoing  form :  '^And  you  are  required,  also, 
to  bring  with  you  the  following''  (describing  intelligibly  the  books,  papers, 
or  documents  required).    [L.  1864;  D.  Cd.  §309;  H.  C.  §1513.] 

%  1548.    Subpoena,  by  Whom  Seryed. 

A  subpoena  may  be  served  by  the  defendant  or  any  other  person  over 
eighteen  years  of  age;,  and  must  be  served  by  any  sheriff  or  constable  within 
his  county  or  precinct,  as  the  case  may  be,  when  delivered  to  him  for 
service,  either  on  the  part  of  the  state  or  the  defendant.  [L.  1864;  D.  Cd. 
§310;H.  C.  §1614.] 

%  1600.    Subpoena,  how  Served,  and  Proof  Thereof. 

A  subpoena  is  served  by  reading  and  showing  the  original,  and  deliv- 
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ering  a  copy  or  ticket  containing  the  substance  thereof  to  the  witness  per- 
sonally; and  proof  of  the  service  is  made  in  the  same  manner  as  in  the 
service  of  a  summons.   [L.  1864;  D.  Cd.  §  311;  H.  C.  §  1515.] 


1 1651.    Witness  dut  of  County  and  more  than  Thirty  Miles  from  Court  not 
Obliged  to  Attend,  Except. 

No  person  is  obliged  to  attend  as  a  witness  on  behalf  of  the  def^dant 
before  a  court  or  magistrate  out  of  the  county  where  the  witness  resides 
or  is  served  with  the  subpoena^  unless  his  residence  be  within  thirty  miles 
of  such  coiurt  or  magistrate,  except  as  provided  in  the  next  section.  [L.  1864; 
D.  Cd.  §312;  H.  C.  §1516.] 

See  note  to  9  1646,  ante. 


I  lua.    Proceeding  to  Require  Witness  to  Attend  Anywhere  Within  the  State. 

Upon  the  affidavit  of  the  defendant  or  his  attorney,  stating  tiiat  he 
believes  the  evidence  of  a  witness  to  be  material,  and  his  attendance  at 
the  examination  or  trial  necessary,  the  magistrate  before  whom  the  exam- 
ination is  being  made,  or  the  judge  or  the  clerk  of  the  court  wherein  the 
action  is  pending,  must  indorse  on  the  subpoena  an  order  for  the  attend- 
ance of  the  witness;  and  in  such  case  the  witness  must  attend  as  required, 
if  served  within  the  state.    [L.  1864;  D.  Cd.  §  313;  H.  C.  §  1517.] 

See  note  to  9  1646,  ante. 

S  156S.    Sections  of  Civil  Code  Applicable  in  Criminal  Proceedings. 

The  provisions  contained  in  section  806  and  in  sections  808  to  813,  both 
inclusive,  of  the  code  of  civil  procedure,  apply  in  criminal  actions,  examina- 
tions, and  proceedings.    [L.  1864 ;  D.  Cd.  §  314 ;  H.  C.  §  1518.] 


CHAPTER  XVI. 

OF  COMPROMISING  CERTAIN  CASES. 

S  1564.    What  Crimes  May  be  Compromised. 

When  a  defendant  is  held  to  answer  on  a  charge  of  misdemeanor,  for 
which  the  person  injured  by  the  act  constituting  the  crime  has  a  remedy 
by  a  civil  action,  the  crime  may  be  compromised,  as  provided  in  the  next 
section,  except  when  it  was  committed, — 

1.  By  or  upon  an  oflBcer  of  justice,  while  in  the  execution  of  the  duties 
of  his  office; 

2.  Eiotously;  or, 

3.  With  an  intent  to  commit  a  felony.  [L.  1864;  D.  Cd.  §  315;  H.  C. 
§  1519.] 

S  1555.    Compromise  Must  be  by  Leave  of  the  Court  —  Order  Therefor. 

If  the  party  injured  appear  before  the  court  at  which  the  defendant 
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is  bound  to  appear^  at  any  time  before  trial  on  an  indictment  for  the 
eiime^  and  acknowledge  in  writing  that  he  has  received  satisfaction  for 
the  injury,  the  court  may,  in  its  discretion,  on  payment  of  the  costs  and 
expenses  incurred,  order  all  further  proceedings  to  be  stayed  upon  the 
prosecution,  and  the  defendant  to  be  discharged  therefrom;  but  the  order 
and  the  reasons  therefor  must  be  entered  in  the  journal.  [L.  1864;  D.  Cd. 
§  316 ;  H.  C.  §  1620.] 

There  can  be  no  compromise  of  a  crlm-  the  crime:  and  If  the  person  whose  prop- 
inal  chazigre  where  the  person  charged  has  erty  has  been  stolen  desires  more  than  a 
not  been  arrested,  nor  in  any  way  held  to  return  thereof,  and  the  necessary  expenses 
answer  the  charere.  In  effectlnsr  such  com-  Incurred  in  reclaiming  It,  he  must  let  the 
promise,  the  person  whose  property  has  criminal  law  take  its  course,  and  resort  to 
been  stolen  has  no  rifi^ht  to  exact,  or  de-  his  civil  remedy  for  the  recovery  of  his 
mand.  or  receive,  fi'om  the  person  com-  damages.  In  order  to  effect  a  valid  com- 
mitting the  larceny  anything  more  than  the  promise,  such  a  one  as  would  bar  the  fur- 
property  or  its  value;  that  is  to  say,  the  ther  or  future  prosecution  for  the  crime, 
law  wUl  not  permit  the  process  in  a  the  party  injured  should  acknowledge  satis- 
criminal  case  to  be  used  as  an  instrument  faction  unequivocally,  and  the  dismissal  of 
by  means  of  which  a  person  can  secure  pe-  the  prosecution  should  be  based  upon  such 
cuniary  benefits  to  the  prejudice  of  the  unequivocal  acknowledgment  of  satisfac- 
other  creditors  of  the  person  charged  with  tlon:    Saxon  v.  Conger,  6  Or.  389. 

i  1556.    Order,  a  Bar  to  Another  Prosecution. 

The  order  authorized  by  the  last  section^  when  made  and  entered,  is 
a  bar  to  another  prosecution  for  the  same  crime.  [L.  1864;  D.  Cd.  §  317; 
H.  C.  §  1621.] 

1 1567.    No  Crime  can  be  Compromised,  Except. 

No  crime  can  be  compromised,  nor  can  any  proceeding  for  the  prose- 
cution or  punishment  thereof  be  stayed  upon  a  compromise,  except  as  pro- 
vided in  this  chapter.    [L.  1864;  D.  Cd.  §318;  H.  C.  §  1522.] 


CHAPTER  XVII. 

OF   DISMISSAL   OF   ACTION    FOR   WANT   OF   PROSECUTION   OR 

OTHERWISE. 

11558.    Dismissal  of  Charge,  when  Indictment  not  Found  at  Next  Tenn  of 
Court. 

When  a  person  has  been  held  to  answer  for  a  crime,  if  an  indictment 
be  not  found  against  him  at  the  next  term  of  the  court  at  which  he  is  held 
to  aoswer,  the  court  must  order  the  prosecution  to  be  dismissed,'  imless 
good  cause  to  the  contrary  be  shown.   [L.  1864;  D.  Cd.  §  319 ;  H.  C.  §  1523.] 

§  1560.    Dismissal  of  the  Action  when  not  Brought  to  Trial  at  Next  Term  after 
Indictment  Found. 

If  a  defendant  indicted  for  a  crime,  whose  trial  has  not  been  post* 
poned  upon  his  application  or  by  his  consent,  be  not  brought  to  trial  at 
the  next  term  of  the  court  in  which  the  indictment  is  triable,  after  it  is 
found,  the  court  must  order  the  indictment  to  be  dismissed,  unless  good 
catise  to  the  contrary  be  shown.   [L.  1864;  D.  Cd.  §  320;  H.  C.  §  1524.] 
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I  iseo.    When  Court  May  Continue  Cause,  and  Admit  Defendant  to  Bail  on  His 
Own  Undertaking. 

If  the  defendant  be  not  indicted  or  tried^  as  provided  in  the  last  two 
sections,  and  sufficient  reason  therefor  be  shown,  the  court  may  order  the 
action  to  be  continued  from  term  to  term,  and  in  the  mean  time  may 
discharge  the  defendant  from  custody,  on  his  own  undertaking  of  bail,  for 
his  appearance  to  answer  the  charge  or  action  at  the  time  to  which  the 
same  is  continued.    [L.  1864;  D.  Cd.  §  321;  H.  C.  §  1525.] 


1 1661.    Effect  of  Dismissal  as  to  Bail  or  Deposit. 

If  the  court  direct  the  charge  or  action  to  be  dismissed,  the  defendant 
must,  if  in  custody,  be  discharged  therefrom,  or  if  admitted  to  bail,  his 
bail  is  exonerated,  or  money  deposited  in  lieu  of  bail  must  be  refunded 
to  him.   [L.  1864;  D.  Cd.  §  322;  H.  C.  §  1526.] 

1 1562.    When  Court  May  Dismiss  Action  upon  its  own  Motion,  or  that  of  the 
District  Attorney. 

The  court  may,  either  of  its  own  motion  or  upon  the  application  of 
the  district  attorney,  and  in  furtherance  of  justice,  order  an  action,  after 
indictment,  to  be  dismissed;  but  in  that  case;,  the  reasons  of  the  dismissal 
must  be  set  forth  in  the  order,  which  must  be  entered  in  the  journal 
[L.  1864;  D.  Cd.  §323;  H.  C.  §1527.] 

The  dismissal  of  an  Indictment  for  fel-  same  rule  obtains  If  the  indictment  Is  dis- 

ony  before  jeopardy  attaches  Is  not  a  bar  missed  after  a  demurrer  has  been  over- 

to  another  prosecution   for  the   same   of-  ruled,  or  after  a  trial  resultincr  in  a  dls- 

fense,  although  the  reason  for  the  dismissal  agreement:    State  v.  Reinhart,  28  Or.  472, 

is   not  set  forth  in  the  Journal;   and   the  38  Pac.  822. 

1 1663.    Nolle  Prosequi  Abolished. 

The  entry  of  a  nolle  prosequi  is  abolished;  and  the  district  attomej 
can  not  discontinue  or  abandon  a  prosecution  for  a  crime^  except  as  pro- 
vided in  the  last  section.    [L.  1864;  D.  Cd.  §324;  H.  C.  §1528.] 

S  1664.    Dismissal,  when  a  Bar  to  Another  Prosecution. 

An  order  for  the  dismissal  of  a  charge  or  action^  as  provided  in  this 
chapter^  is  a  bar  to  another  prosecution  for  the  same  crime  if  it  be  a  mis- 
demeanor; but  it  is  not  a  bar  if  the  crime  charged  be  a  felony.  [L.  1864; 
D.  Cd.  §325;  H.  C.  §1529.] 

See  note  to  9  1562. 

CHAPTER  XVIII. 

CUSTODY   AND   DISPOSAL   OF    STOLEN    PROPERTY. 

S  1666.    Custody  of  Property  Alleged  to  Have  Been  Stolen  or  Embeasled. 

When  property  alleged  to  have  been  stolen  or  embezzled  comes  into 
the  custody  of  a*  peace  officer,  he  must  hold  it  subject  to  the  order  of  the 
magistrate  or  court,  as  provided  in  this  chapter.  [L.  1864;  D.  Cd.  §326; 
H.  C.  §  1530.] 
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S  1896.    Order  for  Delivery  of  Property  to  Owner  by  Magistrate. 

On  satisfactory  proof  of  the  title  of  the  owner  of  the  property,  the 
magistrate  who  examines  the  charge  against  the  person  accused  of  the  crime 
must  order  it  to  be  ddivered  to  the  owner,  or  his  duly  authorized  agent,  on 
his  paying  the  reasonable  and  necessary  expenses  incurred  in  its  preser- 
vation, to  be  ascertained  and  certified  by  the  magistrate.  [L.  1864;  D.  Cd. 
§327;H.  C.  §1531.] 

S  iser.    Same  Order  by  Court  Where  Trial  is  Had. 

If  property  stolen  or  embezzled  has  not  been  delivered  to  the  owner, 
the  court  before  which  a  trial  is  had  for  the  stealing  or  embezzling  may,  on 
like  proof  and  condition,  order  its  delivery  to  the  owner  or  his  agent. 
[L.  1864;  D.  Cd.  §  328;  H.  C.  §  1532.] 

i  1M8.    Effect  of  Order  to  Deliver  Property. 

The  order  provided  for  in  the  last  two  sections  entitles  the  owner  or 
his  agent  to  demand  and  receive  the  possession  of  the  property  from  the 
ofScer  having  it  in  custody,  and  authorizes  such  ofiScer  to  deliver  it  accord- 
ingly, but  does  not  affect  the  rights  of  third  persons.  [L.  1864;  D.  Cd. 
§  329 ;  H.  C.  §  1533.] 

S  1568.    Receipt  for  Money  or  Property  Taken  from  Person  Arrested. 

When  money  or  other  property  is  taken  from  a  person  arrested  upon 
a  charge  of  crime,  the  ofiScer  taking  it  must,  at  the  time,  give  duplicate 
receipts  therefor,  specifying  particularly  the  amount  of  money  or  kind  of 
property  taken,  one  of  which  receipts  he  must  then  deliver  to  the  person 
arrested,  and  the  other  to  the  magistrate  who  examines  the  charge;  or  if 
the  arrest  be  after  indictment  found,  to  the  clerk  of  the  court  where  the 
action  is  pending.     [L.  1864;  D.  Cd.  §330;  H.  C.  §1534.] 

S  1670.    Sale  and  Disposition  of  Property,  when  not  Claimed. 

If  property  stolen  or  embezzled  be  not  claimed  by  the  owner  before  the 
expiration  of  sixty  days  from  the  conviction  of  the  person  for  stealing  or 
embezzling  it,  the  officer  having  it  in  custody  must,  if  it  be  money,  pay  it 
into  the  county  treasury,  or  if  it  be  other  property,  must  sell  it  as  upon  an 
execution,  and  after  paying  the  expenses  of  the  sale  and  preservation  of  the 
property,  to  be  ascertained  and  certified  by  the  clerk  of  the  court,  pay  the 
proceeds  into  the  county  treasury.     [L.  1864;  D.  Cd.  §  331;  H.  C.  §  1535.] 

i  1571.    Money  Paid  into  Treasury,  how  Disposed  Of. 

Money  paid  into  the  county  treasury  in  pursuance  of  the  provisions  of 
the  last  section  is  to  be  credited  and  appropriated  as  a  fine  imposed  upon 
a  person  convicted  of  stealing  or  embezzlement ;  but  the  owner  of  the  prop- 
erty, at  any  time  within  six  years  of  the  conviction,  upon  making  satisfactory 
proof  of  ownership  before  the  county  court  of  the  coimty,  may  have  the  pro- 
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ceeds  repaid  to  him  from  the  comity  treasury,  by  order  of  such  court  A 
sale  of  property  as  authorized  by  section  1570  conveys  a  good  title  to  the 
purchaser  as  against  any  person.     [L.  1864;  D.  Cd.  §  332;  H.  C.  §  1536.] 


CHAPTER   XIX. 

OF    REPRIEVES,    COMMUTATIONS,   AND   PARDONS. 

S  1672.    Power  of  Governor  to  Grant  Reprieves  and  Pardons. 

The  governor  has  power  to  grant  reprieves,  commutations,  and  pardons, 
after  convictions,  for  all  crimes;  and  to  remit,  after  judgment  therefor,  all 
penalties  and  forfeitures,  upon  such  conditions  and  with  such  resthctioiu 
and  limitations  as  he  may  think  proper,  subject  to  the  regulations  provided 
in  this  chapter.     [L.  1864 ;  D.  Cd.  §  333 ;  H.  C.  §  1537.] 

See  note  to  Art.  n,  i  8. 

A  pardon  restores  a  person  convicted  of  a  felony   to  aU  his  civU  rl8:ht8:    Wood  v. 
Fitzgerald,  8  Or.  568. 

1 1678.    Pardon  after  Fine  Paid. 

The  governor  of  the  State  of  Oregon  may  pardon  any  person  who  may 
have  been  or  shall  be  convicted  in  the  state  of  having  been  arrested  with  a 
dangerous  weapon  and  having  assaulted  another  with  such  weapon:  Pro- 
vided, the  judgment  of  the  court  was  or  shall  be  that  the  person  so  convicted 
pay  a  fine,  and  such  fine  has  been  or  shall  be  paid.  [L.  1882,  p.  43,  §1; 
H.  C.  §  1538.] 

i  1574.    Effect  of  such  Pardon. 

The  effect  of  the  pardon  mentioned  in  the  last  section  shall  be  to  restore 
the  person  so  convicted  to  all  the  political  rights,  privileges,  and  immunities 
enjoyed  by  him  before  such  conviction.     [L.  1882,  p.  43,  §  2;  H.  C.  §  1539.] 

i  1575.    Grovemor  May  Suspend  Execution  of  Sentence  for  Treason — Authority 
of  Legislature  Thereafter. 

The  governor  may  also  suspend  the  execution  of  the  sentence,  upon  a 
conviction  for  treason,  until  the  case  can  be  rep6rted  to  the  legislati?e 
assembly  at  its  next  meeting,  when  the  assembly  must  either  pardon  or 
commute  the  sentence,  direct  the  execution  thereof,  or  grant  a  further 
reprieve.     [L.  1864;  D.  Cd.  §  334;  H.  C.  §  1540.] 

{  1570.    Governor  to  Communicate  Pardons,  etc.,  to  the  Legislature. 

The  governor  must  communicate  to  the  legislative  assembly  at  its  neit 
meeting  thereafter  each  case  of  reprieve,  commutation,  or  pardon,  with 
the  reasons  for  granting  the  same,  stating  the  name  of  the  convict,  the  crime 
of  which  he  was  convicted,  the  sentence  and  its  date,  and  the  date  of  the 
commutation,  pardon,  or  reprieve;  and  also  the  like  statement  of  particulars 
in  relation  to  each  case  of  remission  of  a  penalty  or  forfeiture^  with  the 
amount  remitted.     [L.  1864;  D.  Cd.  §  335;  H.  C.  §  1541.] 
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1 1577.    Statement  of  Facts  by  Judge  or  District  Attorney  Before  Pardon. 

When  application  is  made  to  the  governor  for  a  pardon,  before  granting 
the  same  he  must  require  the  judge  of  the  court  in  which  the  conviction 
was  had,  or  the  district  attorney  by  whom  the  action  was  prosecuted,  to 
furnish  him  without  delay  with  a  statement  of  the  facts  proved  on  the  trial, 
and  of  any  other  facts  having  reference  to  the  propriety  of  granting  or 
refusing  the  pardon;  and  this  section  also  applies  to  an  application  for  the 
remission  of  a  fine  or  forfeiture.     [L.  1864;  D.  Cd.  §  336;  H.  C.  §  1542.] 

f  1578.    Penalty,  if  District  Attorney  do  not  Make  Report 

If  any  district  attorney  shall  willfully  neglect,  when  required,  to  fur- 
nish the  governor  the  statement  of  facts  as  provided  in  the  last  section,  the 
governor  may  remove  such  attorney  from  office,  and  appoint  some  suitable 
person  to  fill  the  vacancy  until  the  next  general  election.  [L.  1864;  D.  Cd. 
§337;  H.  C.  §1643.] 

f  1579.    Notice  to  the  District  Attorney  of  Application  for  Pardon. 

At  least  twenty  days  before  the  application  for  a  pardon  or  remission 
is  made  to  the  governor,  written  notice  of  the  intention  to  apply  therefor, 
signed  by  the  person  applying,  and  stating  briefly  the  grounds  of  the  appli- 
cation, must  be  served  upon  the  district  attorney  of  the  county  where  the 
conviction  was  had,  and  proof  by  affidavit  of  the  service  must  be  presented 
to  the  governor.     [L.  1864;  D.  Cd.  §  338;  H.  C.  §  1544.] 

f  1680.    Governor  Must  File  Papers  Relating  to  Pardon  with  Secretary  of  State. 

When  the  governor  grants  a  reprieve,  commutation,  or  pardon,  or  remits 
a  fine  or  forfeiture,  he  must,  within  ten  days  thereafter,  file  all  the  papers 
presented  to  him  in  relation  thereto,  in  the  office  of  the  secretary  of  state, 
by  whom  they  must  be  kept  as  public  records,  open  to  public  inspection. 
[L.  1864;  D.  Cd.  §339;  H.  C.  §1545.] 


CHAPTER   XX. 

OF   THE    INFORMATION,    AND    OF   THE    WARRANT    OF    ARREST. 

{ 1581.    Information  Defined. 

An  information  is  the  allegation  or  statement  made  before  a  magistrate, 
and  verified  by  the  oath  of  the  party  making  it,  that  a  person  has  been  guilty 
of  some  designated  crime.     [L.  1864;  D.  Cd.  §  340;  H.  C.  §  1546.] 

I158S.    Magistrate  Defined. 

A  magistrate  is  an  officer  having  power  to  issue  a  warrant  for  the 
arrest  of  a  person  charged  with  the  commission  of  a  crime.  [L.  1864; 
D.  Cd.  §341;  H.  C.  §1547.] 
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1 158S.    Magistrates,  Who  Are. 

The  following  persons  are  magistrates: — 

1.  The  justices  of  the  supreme  court; 

2.  The  judges  of  the  circuit  court; 

3.  The  county  judges  and  justices  of  the  peace; 

4.  All  municipal  officers  authorized  to  exercise  the  powers  and  perform 
the  duties  of  a  justice  of  the  peace.  [L.  1864 ;  D.  Cd.  §  342 ;  L.  1889,  p.  3, 
§1;  H.  C.  §1548.] 


S  1084.    Examination  of  Informant  and  His  Witnesses. 

When  complaint  is  made  to  a  magistrate  of  the  commission  of  a  crime, 
he  must  examine  the  informant  on  oath,  and  reduce  his  statement  to  wrii> 
ing,  and  cause  the  same  to  be  subscribed  by  him,  and  also  take  the  deposi- 
tions of  any  witnesses  that  the  informant  may  produce  in  support  thereoi 
LL.  1864;  D.  Cd.  §343;  H.  C.  §1549.] 

1 1585.    Warrant  of  Arrest,  when  to  Issue. 

Thereupon^  if  the  magistrate  be  satisfied  that  the  crime  complained  of 
has  been  committed^  and  that  there  is  probable  cause  to  believe  that  the 
person  charged  has  committed  it,  he  must  issue  a  warrant  of  arrest. 
[L.  1864;  D.  Cd.  §344;  H.  C.  §1660.] 

§  1686.    Warrant,  Form  and  Definition  Of. 

A  warrant  of  arrest  is  an  order  in  writing,  in  the  name  of  the  State 
of  Oregon,  signied  by  a  magistrate  with  his  name  of  office,  commanding  the 
arrest  of  the  defendant,  and  may  be  substantially  in  the  following  form  :— 

County  op . 

IN  THE  NAICE  OF  THE  STATE  OF  OBEGON. 

To  any  sheriff  or  constable  of  the  county  of ,  greeting: 

Information  upon  oath  having  been  this  day  laid  before  me,  that  the 
crime  of  (designating  it)  has  been  committed,  and  accusing  C.  D.  thereof; 

You  are,  therefore,  hereby  commanded  forthwith  to  arrest  the  above- 
named  C.  D.,  and  bring  him  before  me  at  (naming  the  place),  or  in  case  of 
my  absence  or  inability  to  act,  before  the  nearest  or  most  accessible  magistrate 
in  this  county. 

Dated  at this day  of ,  19 — . 

E.  F.,  Justice  of  the  Peace  (or  as  the  case  may  be). 

[L.  1864;  D.  Cd.  §  345;  H.  C.  §  1551.] 

§  1587.    Warrant  to  Contain  Name  or  Description  of  Defendant  and  Statement 
of  Crime. 

The  warrant  must  specify  the  name  of  the  defendant,  or  if  it  be  un- 
known to  the  magistrate,  the  defendant  may  be  designated  by  a  fictitious 
name,  with  a  statement  therein  that  his  true  name  is  unknown,  and  it  must 
also  state  a  crime  in  respect  to  which  the  magistrate  has  authority  to  issue 
the  warrant.     [L.  1864;  D.  Cd.  §  346;  H.  C.  §  1552.] 
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§  1588.    Jurisdiction  of  Magistrate  to  Issue  Warrant. 

A  justice  of  the  supreme  court  has  authority  to  issue  a  warrant  of 
arrest  for  a  crime  committed  or  triable  within  any  county  in  his  judicial 
district;  and  any  other  magistrate  mentioned  in  section  1583^  has  authority 
to  issue  such  warrant  for  a  crime  committed  or  triable  within  his  county. 
[L.  1864;  D.  Cd.  §  347;  H.  C.  §  1553.] 

i  1088.    Warrant  when  Issued  by  a  Justice  of  the  Supreme  Court,  to  Whom 


If  the  warrant  be  issued  by  a  justice  of  the  supreme  court,  it  may  be 
directed  generally  to  any  sheriff  or  constable  in  the  state,  and  may  be  exe- 
cuted by  any  of  these  officers  to  whom  it  may  be  deUvered.  [L.  1864 ;  D.  Cd. 
§348;  H.  C.  §1554.] 

f  1580.    When  Issued  by  any  other  Magistrate,  to  Whom  Directed* 

If  the  warrant  be  issued  by  any  other  magistrate  than  a  justice  of  the 
supreme  court,  it  must  be  directed  to  any  sheriff  or  constable  of  the  county 
in  which  it  is  issued,  and  may  be  executed  in  such  county  by  any  of  those 
(fficers  to  whom  it  may  be  delivered.     [L.  1864 ;  D.  Cd.  §  349 ;  H.  C.  §  1555.] 

i  1881.    Indorsement  on  Warrant  for  Service  in  Another  County. 

The  warrant  issued  as  provided  in  the  last  section  may  be  executed  by 
the  officer  to  whom  it  is  delivered,  in  any  other  county  in  the  state,  upon 
being  indorsed  by  a  magistrate  of  such  other  county.  [L.  1864;  D.  Cd. 
§350;H.  C.  §1556.] 

i  1588.    Form  of  Indorsement  and  Evidence  Therefor.  i 

The  indorsement  may  be  to  the  following  effect :    ''This  warrant  may 

be  executed  in  the  county  of  .*'     The  magistrate  who  makes  the 

indorsement  must  sign  it  with  his  name  of  office,  and  date  it  where  it  is 
made,  and  before  making  it  must  have  satisfactory  evidence  that  the  warrant 
is  genuine.     [L.  1864;  D.  Cd.  §  351;  H.  C.  §  1557.] 

f  1088.    Peace  Officer  Defined. 

A  peace  officer  is  a  sheriff  of  a  county  or  constable  of  a  precinct,  marshal 
or  policeman  of  a  town,  and  a  warrant  of  arrest  must  be  directed  to  and 
executed  by  such  cSBcer.  For  this  purpose  a  marshal  or  policeman  is  to  be 
deemed  a  constable.     [L.  1864;  D.  Cd.  §  352;  H.  C.  §  1558.] 

i  1684.    If  Arrest  be  for  Felony,  Before  what  Magistrate  Defendant  to  be  Taken. 

If  the  crime  charged  in  the  warrant  be  a  felony,  the  officer  making  the 
arrest  must  take  the  defendant  before  the  magistrate  who  issued  the  warrant, 
or  some  other  magistrate  in  the  same  county,  as  provided  in  section  1588. 
[L.  1864;  D.  Cd.  §  353;  H.  C.  §  1559.] 
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8  1080.    If  Arrest  be  for  a  Misdemeanor,  Before  what  Magistrate  Defendant  to 
be  Taken. 

If  the  crime  charged  in  the  warrant  be  a  miBdemeanor^  and  the  defend- 
ant be  arrested  in  the  county  in  which  it  issued,  he  must  be  taken  before  a 
magistrate^  as  provided  in  the  last  section;  but  if  he  be  arrested  in  another 
county,  the  officer  must,  upon  being  required  by  the  defendant,  take  him 
before  a  magistrate  of  that  county,  who  must  admit  the  defendant  to  bail, 
and  take  bail  from  him  accordingly.     [L.  1864;  D.  Cd.  §  354;  H.  C.  §  1660.] 

§  1696.    Proceeding  on  Bail  Being  Given  in  Another  County  tiian  Where  War- 
rant Issued. 

On  taking  bail,  as  provided  in  the  last  section,  the  magistrate  must 
certify  that  fact  on  the  warrant,  and  deliver  the  warrant  and  undertaking 
of  bail  to  the  officer  having  charge  of  the  defendant;  and  the  officer  must 
then  discharge  the  defendant  from  arrest,  and  must,  without  delay,  deliver 
the  warrant  and  undertaking  to  the  clerk  of  the  court  at  which  the  defendant 
is  required  to  appear.     [L.  1864;  D.  Cd.  §  355;  H.  C.  §  1561.] 

f  1097.    If  Defendant  do  Not  Give  Bail,  to  be  Taken  Before  Magistrate  of 
County  Where  Warrant  Issued. 

If,  on  the  admission  of  the  defendant  to  bail,  as  provided  in  section 
1596,  bail  be  not  forthwith  given,  the  officer  must  take  the  defendant  before 
the  magistrate  who  issued  the  warrant,  or  some  other  magistrate  in  that 
county,  as  provided  in  the  next  section.  [L.  1864;  D.  Cd.  §356;  H.  C. 
§  1562.] 

f  1098.    Proceeding,  when  Magistrate  who  Issued  the  Warrant  Absent  or  UnaUe 
to  Act. 

When,  by  the  preceding  sections  of  this  diapter,  the  defendant  is  re- 
quired to  be  taken  before  the  magistrate  who  issued  the  warrant,  he  may,  if 
the  magistrate  be  absent  or  unable  to  act,  be  taken  before  the  nearest  or 
most  accessible  magistrate  in  the  same  county;  and  the  officer  must,  at  the 
same  time,  deliver  to  the  magistrate  the  warrant  with  his  return  indorsed 
and  subscribed  by  him.     [L.  1864;  D.  Cd.  §  357;  H.  C.  §  1563.] 

f  1099.    Statement  and  Depositions  to  be  Sent  to  Magistrate  who  Makes  Ex- 
amination. 

If  the  defendant  be  taken  for  examination  before  a  magistrate  other 
than  the  one  who  issued  the  warrant,  the  statement  and  depositions  on  which 
the  warrant  was  granted  must  be  sent  to  that  magistrate;  or  if  they  can  not 
be  procured,  the  informant  and  his  witnesses  must  be  subpoenaed  to  give  their 
testimony  anew.     [L.  1864;  D.  Cd.  §  358;  H.  C.  §  1564.] 

{  1600.    Defendant  Must  be  Taken  Before  Magistrate  Without  Delay. 

The  defendant  must,  in  all  cases,  be  taken  before  the  magistrate  without 
delay.     [L.  1864;  D.  Cd.  §  359;  H.  C.  §  1565.] 
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CHAPTEK  XXI. 

OF   THE   ARREST,    HOW   AND   BY   WHOM   MADE. 

f  1601.    Arrest  Defined. 

Arrest  is  the  taking  of  a  person  into  custody^  that  he  may  be  held  to 
answer  for  a  crime.     [L.  1864;  D.  Cd.  §  360;  H.  C.  §  1566.] 

i  IWSL    Arrest,  by  Whom  May  be  Made. 

An  arrest  may  be  either^ — 

1.  By  a  peace  officer,  under  a  warrant; 

2.  By  a  peace  officer,  without  a  warrant;  or, 

3.  By  a  private  person.     [L.  .1864;  D.  Cd.  §  361;  H.  C.  §  1567.] 


§  IflOS.    Every  Person  Bound  to  Aid  an  Officer  in  Making  Arrest. 

Every  person  must  aid  an  officer  in  the  execution  of  a  warrant,  if  the 
officer  require  his  aid  and  be  present  and  acting  in  its  execution.  [L.  1864; 
D.  Cd.  §362;  H.  C.  §1568.] 

1 1604.    When  Arrest  May  be  Made  on  a  Sunday. 

If  the  crime  charged  be  a  felony,  the  arrest  may  be  made  on  any  day 
and  at  any  time  of  the  day  or  night ;  but  if  it  be  a  misdemeanor,  the  arrest 
can  not  be  made  on  a  Sunday,  unless  upon  the  direction  of  the  magistrate, 
indorsed  upon  the  warrant.     [L.  1864;  D.  Cd.  §363;  H.  C.  §1569.] 

§  1605.    Arrest,  how  Made. 

An  arrest  is  made  by  an  actual  restraint  of  the  person  of  the  defendant, 
or  by  his  submission  to  the  custody  of  the  officer.  [L.  1864;  D.  Cd.  §  364; 
H.  C.  §  1570.] 

§  1606.    No  Further  Restraint  Allowed  than  is  Necessary. 

The  defendant  is  not  to  be  subjected  to  any  more  restraint  than  is  nec- 
essary and  proper  for  his  arrest  and  detention.  [L.  1864 ;  D.  Cd.  §  365 ; 
H.  C.  §  1571.] 

§  1607.    Officer  Must  State  His  Authority. 

The  officer  must  inform  the  defendant  that  he  acts  imider  the  authority 
of  the  warrant,  and  must  also  show  the  warrant  if  required  by  the  defendant. 
[L.  1864;  D.  Cd.  §  366;  H.  C.  §  1572.] 

{  1606.    If  Defendant  Flee  or  Resist.. 

If,  after  notice  of  intention  to  arrest  the  defendant,  he  either  flee  or 
forcibly  resist,  the  officer  may  use  all  necessary  and  proper  means  to  effect 
the  arrest.     [L.  1864;  D.  Cd.  §  367;  H.  C.  §  1573.] 

Firing  a  gun  upon  a  person  in  order  to  secure  his  arrest  is  Justifiable  only  where  it 
Sa  necessary;  It  u  not  justifiable  where  the  arrest  can  be  secured  by  less  dangerous 
means:    lAnder  v.  Miles,  3  Or.  36. 
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§  ie09.    Officer  May  Break  Open  Door  or  Window  to  Execute  Warrant 

The  oflBcer  may  break  open  any  outer  or  inner  door  or  window  of  a 
dwelling  house,  or  otherwise,  to  execute  the  warrant,  if  after  notice  of  his 
authority  and  purpose  he  be  refused  admittance.  [L.  1864;  D.  Cd.  §368; 
H.  C.  §  1574.] 

f  1610.    Officer  May  Break  Open  Window  or  Door. 

The  officer  may  break  open  any  outer  or  inner  door  or  window  of  a 
dwelling  house,  or  otherwise,  for  the  purpose  of  liberating  a  person  who, 
having  entered  for  the  purpose  of  making  an  arrest,  is  detained  therein,  or 
when  necessary  for  his  own  liberation.  [L.  1864;  D.  Cd.  §369;  H.  C. 
§  15'3'5.] 

1 1611.    When  Peace  Officer  May  Arrest  Without  Warrant. 

A  peace  officer  may,  without  a  warrant,  arrest  a  person, — 

1.  For  a  crime  committed  or  attempted  in  his  presence; 

2.  When  the  person  arrested  has  committed  a  felony,  although  not  in 
his  presence; 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reascmaUe 
cause  for  believing  the  person  arrested  to  have  committed  it.  [L.  1864; 
D.  Cd.  §370;  H.  C.  §1576.] 

{  1619.    May  Break  Open  Door  or  Window. 

To  make  arrests,  as  provided  in  the  last  section,  the  officer  may  break 
open  any  door  or  window,  as  provided  in  sections  1609  and  1610,  if,  after 
notice  of  his  office  and  purpose,  he  be  refused  admittance.  [L.  1864; 
D.  Cd.  §371;  H.  C.  §1677.] 

f  1613.    Officer  Moat  State  His  Authority,  Except. 

When  arresting  a  person  without  a  warrant,  the  officer  must  inform 
him  of  his  authority  and  the  cause  of  the  arrest,  except  when  he  is  in  the 
actual  commission  of  a  crime,  or  is  pursued  immediately  after  its  commis- 
sion, or  an  escape.     [L.  1864 ;  D.  Cd.  §  372 ;  H.  C.  §  1578.] 

§  1614.    When  Person  Arrested  by  a  Bystander. 

An  officer  may,  without  warrant,  take  before  a  magistrate  a  person  who, 
being  engaged  in  a  breach  of  the  peace,  is  arrested  by  a  bystander  and  deliv- 
ered to  him.     [L.  1864;  D.  Cd.  §  373;  H.  C.  §  1579.] 

{ 1610.    Arrest  by  Order  of  Magistrate. 

When  a  crime  is  committed  in  the  presence  of  a  magistrate,  he  wbj, 
by  a  verbal  or  written  order,  command  any  person  to  arrest  the  ofi^der, 
and  may  thereupon  proceed  as  if  the  offender  had  been  brought  before  him 
upon  a  warrant  of  arrest.     [L.  1864;  D.  Cd.  §  374;  H.  C.  §  1580.] 

§  1616.    Arrest  by  Private  Person. 

A  private  person  may  arrest  another  for  the  causes  specified  in  section 
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1611^  in  like  maimer  and  with  like  effeet  as  a  peace  officer  without  warrant. 
[li.  1864;  D.  Cd.  §376;  H.  a  §1681.] 

Tbe  crime  of  assault  with  a  dangerous  weapon  Is  a  felony,  and  a  person  gruUty  of 
thaX  offense  may  be  arrested  by  a  private  person,  althouerb  the  latter  did  not  see  the 
offeiue  committed:    L&nder  v.  Miles,  8  Or.  36. 

I  M7.    Private  Person  Must  Take  Person  Arrested  Before  Magistrate  or  to 
Peace  Ofi&cer. 

A  private  person,  who  has  arrested  another  for  the  commission  of  a 
crime,  must  without  unnecessary  delay  take  him  before  a  magistrate  or 
deliver  him  to  a  peace  officer.     [L.  1864;  D.  Cd.  §  376;  H.  C.  §  1682.] 

i  1618.    Pursuit  of  Person  Rescued  or  Escaping. 

If  a  person  arrested  escape  or  be  rescued,  the  person  from  whose  custody 
he  escaped  or  was  rescued  may  immediately  pursue  and  retake  him  at  any 
time  and  in  any  place  in  this  state.     [L.  1864 ;  D.  Cd.  §  377 ;  H.  C.  §  1683.] 

fi  1619.    In  Making  Recapture,  May  use  Means  Proper  on  Original  Arrest. 

To  retake  the  person  escaping  or  rescued,  the  person  pursuing  may  use 
all  the  means  and  do  any  act  necessary  and  proper  in  making  an  original 
arrest.     [L.  1864;  D.  Cd.  §  378;  H.  C.  §  1684.] 


CHAPTER   XXII. 

OF    THE    EXAMINATION    OF    THE    CASE    AND    DISCHARGE    OF    THE 

DEFENDANT   OR   HOLDING    HIM   TO    ANSWER. 

1 16S0.    Magistrate  to  Inform  Defendant  of  Charge. 

When  the  defendant  is  brought  before  a  magistrate  upon  an  arrest, 
either  with  or  without  warrant,  on  a  charge  of  having  committed  a  crime, 
the  magistrate  must  immediately  inform  him  of  the  charge  against  him, 
and  of  his  right  to  the  aid  of  counsel,  before  any  further  proceedings  are 
had.     [L.  1864;  D.  Cd.  §  379;  H.  C.  §  1686.] 

The  charge  need  not  be  In  writing  in  order  to  give  a  court  Jurisdiction:    Hannah  ▼. 
Wells.   4  Or.   249. 
See  note  to  S  1629. 

1 16SU.    Time  to  Send,  and  Sending  for  Counsel 

He  must  allow  the  defendant  a  reasonable  time  to  send  for  counsel,  and 
adjourn  the  examination  for  that  purpose;  and  may,  upon  the  request  of 
the  defendant,  require  a  peace  ofiBcer  to  take  a  message  to  such  counsel  in 
the  precinct,  town,  or  village  as  the  defendant  may  name.  The  officer,  when 
required  by  the  magistrate,  must  take  the  message  without  delay.  [L.  1864; 
D.  Cd.  §380;H.  C.  §1686.] 

§  less.    Examination,  when  to  Proceed. 

'   Immediately  after  the  appearance  of  counsel,  or   if,  after  waiting  a 
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reasonable  time^  none  appear^  or  if  the  defendant  do  not  require  counsel, 
the  magistrate  must  proceed  to  examine  the  case.  [L.  1864 ;  D.  Cd.  §  381 ; 
H.  C.  §  1587.] 

§  168S.    Examination^  when  Must  be  Completed. 

The  examination  must  be  completed  at  one  session,  unless  the  magis- 
trate, for  good  cause  shown  by  affidavit,  adjourn  it;  and  the  adjournment 
can  not  be  for  more  than  one  day  at  each  time,  nor  more  than  six  days  in  all, 
unless  by  consent  or  on  motion  of  the  defendant.  [L.  1864 ;  D.  Cd.  §  382 ; 
H.  C.  §  1688.] 

§  1884.    On  Adjournment,  Defendant  to  be  Committed  or  Give  Bail 

If  an  adjournment  be  had  for  any  cause,  the  magistrate  must  commit 
the  defendant  for  examination,  or  may,  in  his  discretion,  discharge  him 
from  custody  until  the  close  of  the  examination,  upon  his  giving  bail  or 
depositing  money  in  lieu  thereof,  as  provided  in  this  code,  for  his  appear- 
ance at  the  time  to  which  the  examination  is  adjourned.  [L.  1864;  D.  Cd. 
§  383 ;  H.  C.  §  1689.] 

See  note  to  S 1605. 

An  undertaking  in  order  to  create  liability  need  not  detail  the  crime  with  the  same 
exactness  as  is  required  In  an  Indictment  or  commitment:    Hannah  v.  Wells,  4  Or.  249. 

1 1025.    Form  of  Commitment. 

The  commitment  for  examination  is  by  an  indorsement,  signed  by  the 
magistrate,  on  the  warrant  of  arrest,  to  the  following  effect :  ''The  within- 
named  A.  B.,  having  been  brought  before  me  under  this  warrant,  is  com- 
mitted for  examination  to  the  custody  of  the  officer  having  him  in  charge; 
or  (if  the  magistrate  sit  in  the  vicinity  of  the  county  jail)  to  the  jailor  of 
the  county  of :'     [L.  1864;  D.  Cd.  §  384;  H.  C.  §  1590.] 

1 16M.    Witness,  when  to  be  Subpoenaed. 

At  the  examination,  the  magistrate  must,  in  the  first  pkce,  read  to  the 
defendant  the  statement  and  depositions  upon  which  the  warrant  of  arrest 
is  issued,  and  if  the  defendant  request  it,  must  subpoena  the  informant  and 
witnesses  so  examined,  if  they  be  within  the  county  or  twenty  miles  of  the 
place  where  the  magistrate  sits;  and  if  they  be  within  such  limits  or  dis- 
tance, he  must  issue  subpoenas  for  additional  witnesses,  when  required  bj 
the  informant  or  the  defendant.     [L.  1864;  D.  Cd.  §385;  H.  C.  §1591.] 

I  lear.    One  Form  Subpoenas  to  be  Issued  on  Either  Side  Without  an  Order. 

Hereafter  in  all  criminal  proceedings  had  before  any  magistrate  in  this 
state,  the  defendant  and  the  state  may  each  subpoena  four  witnesses,  and  no 
more :  Provided,  the  county  judge  of  the  county  where  any  such  proceedings 
may  be  pending  may,  for  good  cause  shown,  make  an  order  allowing  a 
greater  number  of  witnesses  to  be  subpoenaed  by  either  party,  in  which 
event  said  witnesses  may  attend  and  be  paid  as  now  provided  by  law:  And 
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provided  further^  that  this  section  shall  not  be  so  construed  as  to  prevent 
any  person  or  persons  from  voluntarily  attending  and  testifying  before  any 
such  magistrate^  but  they  shall  not  be  paid  by  the  county  where  such  pro- 
ceedings may  be  had  or  pending.     [L.  1886,  p.  134,  §  1 ;  H.  C.  §  1592.] 

■ 

I  1688.    Ekaminatioii  of  Witnesses. 

The  witnesses  must  be  examined  in  the  presence  of  the  defendant,  and 
may  be  cross-examined  in  his  behalf  or  against  him.  [L.  1864;  D.  Cd. 
§  386 ;  H.  C.  §  1593.] 

f  1699.    Defendant  to  be  Infonned  of  His  Sight  to  Make  a  Statement. 

When  the  examination  of  the  witnesses  on  the  part  of  the  state  is 
closed,  the  magistrate  must  inform  the  defendant  that  it  is  his  right  to 
make  a  statement  in  relation  to  the  charge  against  him ;  that  the  statement 
is  designed  to  enable  him,  if  he  sees  fit,  to  answer  the  charge  and  explain 
the  facts  alleged  against  him;  that  he  is  at  liberty  to  waive  making  a  state- 
ment, and  that  his  waiver  can  not  be  used  against  him  on  the  trial. 
[L.  1864;  D.  Cd.  §  387;  H.  C.  §  1594.] 

To   render  admissible   in  evidence  on  a  the   maeristrate    in    his    record    that    "de- 

erizninal  prosecution  the  preliminary  state-  fendant  was  informed  of  his  rierht  to  make 

DEient  made  by  the  aocused  before  the  com-  a    statement    and    proceeded    as    follows": 

mlttinff   magistrate,    it   must   affirmatively  State  v.  Hatcher,  29  Or.  810,  44  Pac.  684. 

appear  that  before  making  such  statement  To  the  same  effect,  see  State  v.  Andrews, 

he  was  Informed  of  his  right  to  keep  silent,  35  Or.  892,  68  Pac.  766. 
and    that   is   not  shown   by   a   recital    of 

i  16S0.    Waiver  of  His  Sight. 

If  the  defendant  waive  his  right  to  make  a  statement^  the  magistrate 
nnifit  make  a  memorandum  thereof  in  the  proceedings;  but  the  fact  of  his 
waiver  can  not  be  used  against  the  defendant  on  the  trial.  [L.  1864; 
D.  Cd.  §388;  H.  C.  §1695.] 

f  1681.    Statement  of  Defendant. 

If  the  defendant  choose  to  make  a  statement^  the  magistrate  must  pro- 
ceed to  take  it  in  writings  without  oath^  and  must  put  to  the  defendant  the 
following  questions  only: — 

1.  What  is  your  name  and  age  ? 

2.  Where  were  you  bom? 

3.  Where  do  you  reside^  and  how  long  have  you  resided  there? 

4.  What  is  you  business  or  occupation? 

5.  Give  any  explanation  you  may  think  proper  of  the  circumstances 
appearing  in  the  testimony  against  you^  and  state  any  facts  which  you 
think  will  tend  to  your  exculpation.     [L.  1864;  D.  Cd.  §  389 ;  H.  C.  §  1596.] 

1 1685t    Defendant  May  Correct  or  Add  to  His  Answer. 

The  answer  of*  the  defendant  to  each  of  the  questions  must  be  read 
to  him  as  it  is  taken  down.    He  may  thereupon  correct  or  add  to  his  answer 

Voii.  I.— 89. 
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« 

until  it  is  made  conformable  to  what  he  declares  to  be  the  trutL    [L.  1864; 
D.  Cd.  §390;  H.  C.  §1597.] 

§  1638.    Statement  of  Defendant,  how  Authenticated. 

The  statement  of  the  defendant  must  be  reduced  to  writing  by  the 
magistrate  or  under  his  direction^  and  authenticated  in  the  following  form:— 

1.  It  must  set  forth  that  the  defendant  was  informed  of  his  rights  as 
provided  in  section  1629^  and  that  after  being  so  informed  he  made  the 
statement; 

2.  It  need  not  contain  the  questions  put  to  the  defendant^  but  must 
contain  his  answers  thereto,  with  the  corrections  and  additions,  if  any  are 
made; 

3.  It  may  be  signed  by  the  defendant,  but  if  he  refuses  to  sign  it>  his 
reason  therefor  must  be  stated  as  he  gives  it; 

4.  It  must  be  signed  and  certified  to  by  the  magistrate.  [L.  1864;  D.  Cd. 
§  391 ;  H.  C.  §  1598.] 

A  recital  that  "defendant  was  informed  Before   defendant    may   be   bound  by  a 

of  his  ri^rht  to  make  a  statement  and  pro-  written  statement  made  on  his  prellminaiT 

ceeded  as  follows,"   is  not  a  eufflcient  re-  examination,   it  must  appear  that  he  was 

cital  that  defendant  was   informed  of  his  informed  of  his  ricrht:     State  v.  Andrews, 

riffht  to  keep  silent:    State  v.  Hatcher,  29  36  Or.  392,  68  Pac.  766. 

Or.  311,  44  Pac.  684.  Error  in  admitting  a  preliminary  state- 

A   statement    which    is    not   siflrned    and  ment   is   cured  where   the  accused  subse- 

certified  by  the  magistrate  before  whom  it  quently  testifies  to  the  same  state  of  &ct8 

was  made  is  inadmissible  on  the  trial  over  set  forth  therein:    State  v.  Hatcher,  29  Or. 

the    objection   of   the   accused:      State     v.  812«  44  Pac  684. 
Hatcher,  29  Or.  312,  44  Pac.  684. 

8  16M.    Statement  of  Defendant,  when  Used  as  Evidence. 

The  statement  of  the  defendant  is  competent  testimony  to  be  laid 
before  the  grand  jnry^  and  may  be  given  in  evidence  against  the  defendant 
on  the  trial.     [L.  1864;  D.  Cd.  §  392;  H.  C.  §  1599.] 

{  1686.    Rxamination  of  Defendant's  Witnesses. 

After  the  waiver  of  the  defendant  to  make  a  statement^  or  after  he  has 
made  it^  his  witnesses^  if  he  produce  any^  must  be  sworn  and  examined. 
[L.  1864;  D.  Cd.  §  393;  H.  C.  §  1600.] 

8  1686.    Magistrate  May  Exclude  Witnesses. 

The  magistrate  may  exclude  the  witnesses  who  have  not  been  examined 
during  the  examination  of  the  def endant^  or  during  the  examination  of  a 
witness  for  the  state  or  the  defendant.  [L.  1864;  D.  Cd.  §394;  H.  C. 
§  1601.] 

§  1687.    Testimony  Need  not  be  Reduced  to  Writing,  Except. 

The  testimony  of  the  witnesses  need  not  be  reduced  to  writing,  except 
as  provided  in  section  1684,  but  the  magistrate  must  make  a  memorandnm 
of  the  name  of  each  witness,  his  place  of  residence,  and*  business  or  oocapa- 
tion.     [L.  1864;  D.  Cd.  §395;  H.  C.  §1602.] 
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i  1688.    Proceeding  and  Testimany. 

The  magistrate  must  keep  the  statement  and  depositions  taken  on  the 
information^  the  statement  of  the  defendant,  if  any,  together  with  the  mem- 
orandum specified  in  sections  1630  and  1637,  until  they  are  returned  to  the 
proper  court,  and  must  not  permit  them  to  be  inspected  by  any  person  except 
the  district  attorney  of  the  county  or  the  attorney  who  acts  for  him,  and 
the  defendant  and  his  counsel.     [L.  1864;  D.  Cd.  §396;  H.  C.  §1603.] 

{  1889.    Violation  of  Last  Section. 

A  violation  of  the  last  section  is  punishable  as  a  contempt  by  the  court 
haying  jurisdiction  of  the  crime  charged  against  the  defendant.  [L.  1864 ; 
D.  Cd.  §397;  H.  C.  §1604.] 

§  1840.    Informant  May  Employ  Counsel. 

The  informant  may  employ  counsel  to  appear  against  the  defendant  on 
the  examination  in  every  stage  of  the  proceedings ;  but  the  district  attorney 
for  the  county,  either  in  person  or  by  some  attorney  authorized  to  act  for 
him,  is  entitled  to  appear  on  behalf  of  the  state  and  control  and  conduct  the 
prosecution.     [L.  1864;  D.  Cd.  §398;  H.  C.  §1605.] 

{  1841.    Defendant,  When  and  How  Discharged. 

After  hearing  the  proofs,  and  the  statement  of  the  defendant,  if  he  have 
made  one,  if  it  appear  either  that  a  crime  has  not  been  committed,  or  that 
there  is  no  sufficient  cause  to  believe  the  defendant  guilty  thereof,  the  mag- 
istrate must  order  the  defendant  to  be  discharged,  by  an  indorsement  on 
the  warrant,  signed  by  him,  to  the  following  effect:  "There  being  no  suffi- 
cient cause  shown  to  believe  the  within  named  A.  B.  guilty  of  the  crime 
within  mentioned,  I  order  him  to  be  discharged.*'  [L.  1864 ;  D.  Cd.  §  399 ; 
H.  C.  §  1606.] 

1 184Jt.    Form  of  Discharge  on  Arrest  Without  Warrant 

If  the  arrest  have  been  without  warrant,  the  discharge  may  be  made  by 
a  certificate  in  writing,  signed  by  the  magistrate,  to  the  following  effect: 
'^There  being  no  suflScient  cause  shown  to  believe  A.  B.,  brought  before  me 
without  warrant,  guilty  of  the  crime  of  (designating  it  generally),  I  order 
him  to  be  discharged.**  This  certificate  must  be  delivered  to  the  defendant. 
[L.  1864;  D.  Cd.  §400;  H.  C.  §  1607.] 

f  1848.    Defendant,  when  to  be  Committed. 

If,  however,  it  appear  from  the  examination  that  a  crime  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must  make  a  written  order,  signed  by  him,  to  the 
following  effect:  'It  appearing  to  me  from  the  testimony  produced  before 
me  on  the  examination,  that  the  crime  of  (designating  it  generally)  has 
been  committed,  and  that  there  is  sufficient  cause  to  believe  A.  B.  guilty 
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thereof,  I  order  him  to  he  held  to  answer  the  same/*     [L.  1864;  D.  Cd 
§401;  H.  C.  §1608.] 

If    the    crime    with   which   a   person    is  be    held    to   answer    the   charge,   as  pro- 

chaned   is   not  within   the  Jurisdiction  of  vlded  by  this  section:    State  v.  Andrews, 

the  Justice's  court,  the  magistrate  is  pow-  86  Or.  391,  68  Pac  766. 
erless  to  do  more  than   to  order  him  to 

{  1644.    Defendant^  how  Committed. 

If  the  magistrate  order  the  defendant  to  be  held  to  answer,  as  provided 
in  the  last  section,  he  must  make  out  a  commitment,  signed  by  ^^rn  with  his 
name  of  office,  and  deliver  it  with  the  defendant,  to  the  c&cer  to  whom  he  is 
committed,  or  if  that  officer  be  not  present,  to  any  peace  officer,  who  must 
immediately  deliver  the  defendant  into  the  proper  custody,  together  with 
the  commitment.     [L.  1864 ;  D.  Cd.  §  402 ;  H.  C.  §  1609.] 

1 1640.    Fonn  of  Commitment. 

The  commitment  may  be  in  substantially  the  following  form:— 

IN   THE  NAME  OF  THE  STATE  OF  OBEGON. 

To  the  sheriff  of  the  county  of ,  greeting: 

An  order  having  been  this  day  made  by  me,  that  A.  B.  be  held  to  answer 
upon  a  charge  (designating  it  generally),  you  are  therefore  commanded  to 
receive  him  in  your  custody,  and  detain  him  until  legally  discharged. 

Dated  at this day  of ,  19 — , 

C.  D.,  Justice  of  the  Peace  (or  as  the  case  may  be). 

[L.  1864;  D.  Cd.  §  403;  H.  C.  §  1610.] 

1 1646.  Order  to  Peace  Officer  with  Commitment. 

When  the  magistrate  delivers  the  defendant  to  a  peace  officer  other 
than  the  one  to  whom  he  is  committed,  as  provided  in  section  1644,  he  must 
first  make  an  indorsement  on  the  commitment,  signed  with  his  name  of 
office,  to  the  following  effect : — 

"I  hereby  authorize  and  command  E.  P.  to  deliver  this  commitment, 
together  with  the  within  named  defendant,  to  the  custody  of  the  sherifi  of 
the  county  of .  C.  D. 

[L.  1864;  D.  Cd."  §  404;  H.  C.  §  1611.] 

1 1647.  Commitment  to  be  Directed  to  Sheriff. 

The  commitment  must  be  directed  to  the  sheriff  of  the  county  in  ^^^ 
the  magistrate  is  sitting,  and  such  sheriff  must  receive  and  detain  the  de- 
f  endant,  as  thereby  commanded,  in  the  jail  of  his  county ;  or  if  there  be  no 
sufficient  jail  in  the  county,  then  by  such  means  as  may  be  necessary  «d<* 
proper  therefor,  or  by  confining  him  in  the  jail  of  an  adjoining  county. 
[L.  1864;  D.  Cd.  §405;  H.  C.  §1612.] 

§  164$.    Order  for  Bail  on  Commitment. 

If  the  crime  be  bailable,  the  magistrate  must  admit  the  defendant  to 
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bail,  by  adding  to  the  order  mentioned  in  section  1643^  words  to  the  following 

effect :  **And  I  have  admitted  him  to  bail,  to  answer  in  the  sum  of 

dollars/'  The  defendant  may  either  put  in  bail,  according  to  the  order  of 
admission,  then  or  afterwards;  but  if  it  be  not  put  in  before  he  is  delivered 
to  the  officer  for  commitment,  the  magistrate  must  indorse  the  amount  of 
the  bail  on  the  writ.     [L.  1864;  D.  Cd.  §  406;  H.  C.  §  1613.] 

f  1648.    Undertaking  for  Material  Witnesses. 

A  magistrate  may,  at  the  time  a  complaint  is  made  or  information  laid 
before  him  or  a  judge  of  the  circxdt  court  at  the  time  of  the  arraignment 
of  a  defendant  in  a  criminal  action  upon  indictment,  may,  on  motion  of  the 
district  attorney,  require  each  of  such  persons  as  may  be  deemed  to  be  ma- 
terial witnesses  on  behalf  of  the  state  to  give  a  written  undertaking  with 
sufficient  sureties  and  in  such  sum  as  the  magistrate  or  judge  requiring  the 
same  shall  deem  proper,  to  the  effect  that  such  person  will  appear  and 
testify  on  behalf  of  the  state  at  the  trial  of  the  defendant  upon  such  com- 
plaint or  indictment,  or  at  the  examination  of  the  charge  laid  in  such 
information,  as  the  case  may  be.  [L.  1864;  D.  Cd.  §  407;  L.  1891,  p.  141, 
§1;  H.  C.  §1614.] 

1 1600.  Security  for  Appearance  of  Witnesses. 

When  the  magistrate  has  good  reason  to  believe  at  the  time  of  the 
holding  the  defendant  to  answer  that  any  of  the  material  witnesses  examined 
before  him  on  behalf  of  the  state  will  not  appear  and  testify  at  the  court  to 
which  such  defendant  is  held  to  answer,  unless  security  therefor  be  given,  he 
may  require  such  witnesses  to  enter  into  a  written  undertaking  with  such 
sureties  and  in  such  sum  as  he  may  deem  proper  for  their  appearance  at  the 
court  to  which  such  defendant  is  held  to  answer.  [L.  1864;  D.  Cd.  §  408; 
L.  1891,  p.  142,  §  2;  H.  C.  §  1615.] 

1 1601.  Infants  and  Married  Women  May  be  Required  to  Give  Security. 

Infants  and  married  women,  who  are  material  witnesses  against  the 
defendant,  may  in  like  manner  be  required  to  procure  sureties  for  their 
appearance  as  provided  in  the  last  section.  [L.  1864 ;  D.  Cd.  §  409 ;  H.  C. 
§  1616.] 

{  1602.    Witnesses,  when  to  be  Committed. 

If  a  witness  required  to  enter  into  an  undertaking  to  appear  and  testify, 
either  with  or  without  sureties,  refuse  compliance  with  the  order  for  that 
purpose,  the  court  or  magistrate  making  such  order  must  commit  him  to  the 
jail  of  the  county  until  he  comply  or  be  legally  discharged.  [L.  1864; 
D.  Cd.  §  410;  L.  1891,  p.  142,  §  3;  H.  C.  §  1617.] 

f  1653.    To  What  Court  and  When  Magistrate  to  Return  Proceeding  and  Papers. 
When  a  magistrate  has  discharged  a  defendant,  or  has  held  him  to 
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answer^  as  provided  in  sections  1641,  1642  and  1643,  he  must  return  to  tiie 
court  at  which  the  defendant  is  held  to  answer,  at  or  before  the  first  day  of 
the  next  term  thereof,  the  warrant,  if  any,  the  statement  and  depositions  of 
the  informant  and  his  witnesses,  the  statement  of  the  defendant,  if  he  have 
made  one,  the  memoranda  specified  in  sections  1630  and  1637,  and  all  under- 
takings of  bail  or  for  the  appearance  of  witnesses  taken  by  him.  [L.  1864; 
D.  Cd.  §411;  H.  C.  §1618.] 


CHAPTER   XXIII. 

OF   THE    PREVENTION   OF   CRIMES   AND    SECURITY  TO  KEEP 

THE    PEACE. 

f  1654.    Resistance  to  the  Commission  of  Crime. 

Besistance  to  the  commission  of  crime  may  be  lawfully  made  by  the 
party  about  to  be  injured,  or  by  any  other  person  in  his  aid  or  defense:— 

1.  To  prevent  a  crime  against  his  person; 

2.  To  prevent  an  illegal  attempt,  by  force,  to  take  or  injure  propeitj 
in  his  possession.     [L.  1864;  D.  Cd.  §  412;  H.  C.  §  1619.] 

As  to  self-defense  in  cases  of  homicide,  see  SS  1758  to  1761,  post. 

§  1665.    Officers  of  Justice  May  Interfere  to  Prevent  Crime,  and  How. 

Crimes  may  be  prevented  by  the  intervention  of  the  officers  of  justice,— 

1.  By  requiring  security  to  keep  the  peace; 

2.  By  forming  a  police  in  cities,  towns,  and  villages,  and  by  requiring 
their  attendance  at  exposed  places; 

3.  By  suppressing  riots.     [L.  1864 ;  D.  Cd.  §  413 ;  H.  C.  §  1620.] 

§  1656.    Persons  Acting  in  Aid  of  Officers  Justified. 

When  the  officers  of  justice  act  in  the  prevention  of  crime,  other  p«8ons 
who  by  their  command  act  in  their  aid  are  justified  in  so  doing.  [L.  1864; 
D.  Cd.  §414;  H.  C.  §1621.] 

§  1657.    Information  of  Threatened  Crime,  Before  Whom  Laid. 

An  information  may  be  laid  before  any  of  the  magistrates  mentioned  in 
section  1583  that  a  person  has  threatened  to  commit  a  crime  against  tiifi 
person  or  property  of  another.     [L.  1864;  D.  Cd.  §  415;  H.  C.  §  1622.] 

{ 1658.    Ekamination  of  Complainant  and  Witnesses. 

When  the  complaint  is  made  to  a  magistrate,  he  must  examine  the  com- 
plainant on  oath,  and  reduce  his  statement  to  writing,  and  cause  the  same 
to  be  subscribed  by  him,  and  also  take  the  depositions  of  any  witnesses  that 
the  complainant  may  produce  in  support  thereof.  [L.  1864;  D.  Cd.  §416; 
H.  C.  §  1623.] 


c: 
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f  1660.    Warrant  of  Arrest,  when  Issned. 

Thereupon^  if  it  appear  to  the  magistrate  that  there  is  good  reason  to 
fear  the  commission  of  the  crime  threatened  by  the  person  complained  of, 
he  mnst  issue  a  warrant  for  the  arrest  of  such  person.  [L.  1864;  D.  Cd. 
§417;  H.  a  §1624.] 

f  leeo.    Warrant  of  Arrest,  to  Whom  Directed,  Etc. 

The  warrant  must  be  directed  and  executed  as  a  warrant  of  arrest, 
and  may  be  substantially  in  the  same  form,  except  that,  instead  of  reciting 
the  commission  of  a  crime,  it  must  recite  the  substance  of  the  threat  to 
commit  one,  according  to  the  information.  [L.  1864;  D.  Cd.  §  418;  H.  C. 
§  1625.] 

1 1061.    Magistrate  to  Issue  Warrant. 

A  justice  of  the  supreme  court  has  authority  to  issue  the  warrant  for 
a  threat  made  in  any  county  in  his  judicial  district,  and  any  other  magistrate 
has  the  like  authority  for  a  threat  made  within  his  county.  [L.  1864; 
D.  Cd.  §419;  H.  C.  §1626.] 

f  IMS.    Proceedings  on  Complaint  Being  Controverted. 

When  the  person  complained  of  is  brought  before  a  magistrate,  if  the 
charge  be  controverted,  he  must  take  the  testimony  in  relation  thereto;  and 
the  evidence  must  be  reduced  to  writing  and  subscribed  by  the  witness. 
[L.  1864;  D.  Cd.  §  420;  H.  C.  §  1627.] 

I  IMS.    Adjournment  of  Ezamination. 

The  magistrate  may  adjourn  the  examination,  and  commit  the  person 
complained  of,  or  take  bail  or  a  deposit  of  money  in  lieu  thereof,  as  provided 
in  sections  1623,  1624,  and  1625.     [L.  1864;  D.  Cd.  §  421;  H.  C.  §  1628.] 

{  1664.    Subpoena,  when  Issued. 

The  magistrate  must  issue  subpoenas  for  witnesses  for  the  complainant 
or  person  complained  of,  if  such  witnesses  be  within  the  county  or  twenty 
miles  from  the  place  where  the  magistrate  is  sitting.  [L.  1864;  D.  Cd. 
§422;  H.  C.  §1629.] 

1 16M.    Person  Con4>lained  of,  Entitled  to  Make  Statement. 

The  person  complained  of  is  entitled,  if  he  choose,  to  make  a  statement 
concerning  the  charge  against  him,  as  provided  in  sections  1631  and  1633. 
[L.  1864;  D.  Cd.  §423;  H.  C.  §1630.] 

{  1666.    Person  Complained  of.  When  to  be  Discharged. 

If  from  the  examination  it  appear  that  there  is  no  good  reason  to  fear 
the  commission  of  the  crime  alleged  to  have  been  threatened,  the  person 
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complained  of  must  be  discharged;  the  order  for  the  discharge  musl;  be 
indorsed  upon  the  warranty  and  signed  by  the  magistrate  with  his  name  of 
office,  and  may  be  to  the  following  effect:  '^There  being  no  good  reason 
shown  to  fear  the  commission  of  the  crime  within  mentioned  by  the  within 
named  A.  B.,  I  order  him  to  be  discharged/'  [L.  1864;  D.  Cd.  §424; 
H.  a  §1631.] 

S  1867.    Security  to  Keep  the  Peace. 

If,  however,  there  be  good  reason  to  fear  the  commission  of  the  crime, 
the  person  complained  of  must  be  required  to  enter  into  an  undertaking  in 
such  sum,  not  exceeding  two  thousand  dollars,  as  the  magistrate  may  direct, 
with  one  or  more  sufficient  sureties,  to  abide  the  order  of  the  next  circoit 
court  of  the  county,  and  in  the  mean  time  to  keep  the  peace  towards  the 
people  of  this  state,  and  particularly  towards  the  complainant.  [L.  1864; 
D.  Cd.  §426;  H.  C.  §1632.] 

1 1868.    Qualification  of  Sureties. 

The  sureties  in  the  undertaking  must  haye  the  qualifications  of  bail, 
and  justify  thereto  as  provided  in  sections  1507  and  1508.  [L.  1864; 
D.  Cd.  §426;  H.  C.  §1633.] 

§  1689.    Person  Complained  of  to  be  Committed  if  Security  not  Given. 

If  the  undertaking  required  by  section  1667  be  given,  the  party  com- 
plained of  must  be  discharged;  but  if  he  do  not  give  it,  the  magistrate  must 
commit  him  to  the  jail  of  the  county,  specifying  in  the  commitment  the 
requirement  to  give  security,  the  amount  thereof,  and  the  omission  to  give 
the  same.     [L.  1864;  D.  Cd.  §  427;  H.  C.  §  1634.] 
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1 1870.    Form  of  C< 

The  commitment  may  be  in  substantially  the  following  form:— 

IN  THE  NAME  OF  THE  STATE  OF  OBEGON. 

To  the  sheriff  of  the  county  of ,  greeting: 

An  order  having  been  this  day  made  by  me,  that  A.  B.  give  an  under- 
taking in  the  sum  of dollars,  as  security  to  keep  the  peace  and  abide 

the  order  of  the  next  circuit  court  for  the  county  aforesaid,  and  the  said 
A.  B.  having  failed  to  give  such  undertaking,  you  are  therefore  commanded 
to  receive  him  into  your  custody,  and  detain  him  until  legally  discharged. 

Dated  at this day  of ,  19 — . 

C.  D.,  Justice  of  the  Peace  (or  as  the  case  may  be). 

[L.  1864;  D.  Cd.  §428;  H.  C.  §  1636.] 

§  1871.    When  Commitment  Delivered  to  Peace  Officer. 

If  the  sheriff  to  whom  the  commitment  is  directed  be  not  present,  the 
magistrate  must  deliver  the  commitment,  together  with  the  person  com- 
plained of,  to  a  peace  officer,  first  making  an  indorsement  on  the  commitment 


Chap.  XXin.]      Of  the  Pabvbntion  of  Crimes,  etc.  617 

similar  to  the  one  specified  in  section  1646 ;  and  such  peace  officer  must  then 
deliYer  the  commitment  and  person  complained  of  according  to  the  require- 
ment of  such  indorsement.     [L.  1864;  D.  Cd.  §  429;  H.  C.  §  1636.] 

§  1878.    Breach  of  Peace  Committed  in  Presence  of  Court  or  Magistrate. 

A  person  who^  in  the  presence  of  a  court  or  magistrate^  assaults  or 
threatens  to  assault  another^  or  to  commit  an  offense  against  his  property^ 
or  who  contends  with  another  with  angry  words,  to  the  disturbance  of  the 
peace,  may  be  ordered  by  the  court  or  magistrate,  without  warrant  or  other 
proof,  to  give  security  as  provided  in  section  1667,  or  if  he  omit  to  do  so, 
may  be  committed  as  provided  in  section  1669.  [L.  1864;  D.  Cd.  §430; 
H.  C.  §1637.] 

§  167S.    Person  Committed  for  not  Giving  Security,  how  Discharged. 

A  person  committed  for  not  giving  an  undertaking  to  keep  the  peace 
may,  at  any  time  thereafter,  upon  giving  the  required  undertaking,  be  dis- 
charged from  custody  by  the  order  of  any  magistrate  before  whom  the  in- 
formation might  have  been  laid.     [L.  1864;  D.  Cd.  §  431;  H.  C.  §  1638.] 

§  1674.    Undertaking  or  Statement  of  Commitment,  to  be  Transmitted  to  Cir- 
cuit Court. 

An  imdertaking  to  keep  the  peace  must  be  transmitted  by  the  first  day 
of  the  term  to  the  next  circuit  court  for  the  county,  by  the  magistrate  to 
whom  it  is  given;  but  if  the  person  be  committed  for  want  of  an  undertaking, 
the  magistrate  must,  in  like  manner,  transmit  a  statement  of  the  commit- 
ment    [L.  1864;  D.  Cd.  §  432;  H.  C.  §  1639.] 

§  1675.    Evidence  to  be  Transmitted  with  Undertaking. 

With  the  undertaking  or  statement  mentioned  in  the  last  section,  the 
magistrate  must  also  transmit  the  evidence  taken  by  him  for  and  against  the 
charge.     [L.  1864;  D.  Cd.  §  433;  H.  C.  §  1640.] 

f  1676.    Undertaking,  when  Forfeited. 

A  person  who  has  entered  into  an  imdertaking  to  keep  the  peace  must 
appear  on  the  first  day  of  the  next  term  of  the  circuit  court  for  the  county, 
and  abide  the  order  thereof;  and  if  he  do  not,  the  court  must  direct  the  fact 
to  be  entered  in  its  journal,  and  the  undertaking  is  thereupon  forfeited. 
The  undertaking  is  also  forfeited  upon  the  person  complained  of  being 
convicted  of  a  breach  of  the  peace.     [L.  1864;  D.  Cd.  §  434;  H.  C.  §  1641.] 

f  1677.    Proceedings  in  Case  Undertaking  Forfeited. 

Sections  1527  to  1531,  inclusive,  shall  apply  to  and  govern  the  excusing 
of  a  forfeiture  of  the  imdertaking,  the  remission  of  the  forfeiture,  and  the 
prosecution  of  the  undertaking.     [L.  1864;  D.  Cd.  §435;  H.  C.  §1642.] 

1 1676.    If  Complainant  do  not  Appear. 

If  the  complainant  do  not  appear  at  the  circuit  court,  the  person  com- 
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plained  of  may  be  discharged,  unless  good  cause  to  the  contrary  be  shown. 
[L.  1864;  D.  Cd.  §436;  H.  C.  §1643.] 

§  1679.    Proceedings  in  Circuit  Court 

If  both  parties  appear,  the  court  must  hear  the  proofs  and  allegations 
transmitted  by  the  magistrate,  and  such  other  evidence  as  the  parties  may 
produce,  and  may  either  discharge  the  undertaking  or  require  a  new  one^ 
for  a  time  not  exceeding  one  year;  but  no  person  can  be  compelled  to  attend 
as  a  witness  before  the  court  who  has  been  examined  before  the  magistrate. 
[L.  1864;  D.  Cd.  §437;  H.  C.  §1644.] 

S  1680.    Rights  of  Sureties  in  Undertaking  to  Keep  the  Peace. 

The  sureties  in  an  undertaking  to  keep  the  peace  are  entitled  to  the 
rights  and  authority  of  bail,  as  provided  in  sections  1518  to  1521,  inclusiTe, 
'of  this  code,  and  may  be  exonerated  from  their  undertaking  in  the  manner 
therein  prescribed.     [L.  1864;  D.  Cd.  §438;  H.  C.  §1645.] 

§  1661.    When  Court  May  Require  Defendant  to  Give  Security. 

The  court  before  whom  any  person  is  convicted  of  a  crime,  which  by 
the  judgment  of  such  court  is  punished  otherwise  than  by  death  or  imprison- 
ment in  the  penitentiary,  may  require  such  person  to  enter  into  an  under- 
taking as  provided  in  section  1667,  for  a  period  not  exceeding  two  years, 
and  in  default  thereof  may  commit  him  \mtil  the  undertaking  be  given  or 
the  period  expired.     [L.  1864;  D.  Cd.  §439;  H.  C.  §  1646.] 

S  1662.    Undertaking  to  Keep  the  Peace. 

An  undertaking  to  keep  the  peace  shall  be  taken  and  deemed  to  be  an 
undertaking  to  be  of  good  behavior  also,  and  can  not  be  required  except  as 
provided  in  this  chapter.     [L.  1864;  D.  Cd.  §  440;  H.  C.  §  1647.] 


CHAPTER   XXIV. 

OF   THE    CORONER'S    INQUEST   AND    PROCEEDINGS    THEREON. 

S  1663.    Coroner's  Inquest,  Jury  to  be  Summoned  Forthwith. 

When  it  becomes  the  duty  of  a  coroner  to  make  the  inquiry  mentioned 
in  section  1046  of  the  code  of  civil  procedure,  he  must  go  to  the  place  where 
the  dead  or  wounded  person  is,  and  forthwith  summon  six  persons,  qualified 
by  law  to  serve  as  jurors,  to  appear  before  him  forthwith  at  a  specified  place, 
to  inquire  into  the  cause  of  the  death  or  woimd.  [L.  1864;  D.  Cd.  §453; 
H.  C.  §  1660.] 

§  1684.    Oath  of  Coroner's  Jury. 

When  the  jurors  to  the  number  of  six  appear,  they  must  be  sworn  by 
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the  coroner  to  inquire  who  the  person  was,  and  when,  where,  and  by  what 
means  he  came  to  his  death  or  was  wounded,  as  the  case  may  be,  and  into 
the  circumstances  attending  the  death  or  wounding,  and  to  give  a  true  ver- 
dict thereon  according  to  the  evidence  oflPered  to  them  or  arising  from  the 
inspection  of  the  body.     [L.  1864;  D.  Cd.  §  464;  H.  C.  §  1661.] 

1 1685.  Witnesses  to  be  Subpoenaed  to  Include  Phjrsician. 

The  coroner  must  subpcena  and  examine  as  witnesses  every  person  who, 
in  his  opinion,  has  knowledge  of  the  material  facts,  and  also  a  surgeon  or 
physician,  who  must,  in  the  presence  of  the  jury,  inspect  the  body  and  give 
a  professional  opinion  as  to  the  cause  of  the  death  or  wounding.     [L.  1864; 

D.  Cd.  §  455 ;  H.  C.  §  1662.] 

• 

When  a  physician  Is  subpoenaed  by  a  for  such  duty  under  the  constitution,  but 
coroner  it  becomes  his  duty  to  attend  and  he  must  acquiesce  in  the  mode  prescribed 
irlve  a  professional  opinion  as  to  the  cause  by  law  to  obtain  it:  Pruden  v.  Grant 
of  death.     He  is  entitled  to  compensation    County,  12  Or.  809,  7  Fac.  308. 

1 1686.  Compelling  Attendance  of  Witnesses. 

For  the  purpose  of  subpoenaing  witnesses^  compelling  them  to  attend 
and  testify^  and  punishing  them  for  disobedience^  a  coroner  is  to  be  deemed 
a  magistrate^  with  the  power  and  authority  in  that  respect  specified  in 
chapter  XV  of  title  XVIII  of  this  code.  [L.  1864;  D.  Cd.  §456;  H.  C. 
§  1663.] 

S1687.    Verdict  of  Jury. 

When  the  examination  is  closed,  the  jury,  or  two  thirds  of  their  number, 
must  give  their  verdict  in  writing,  and  signed  by  them,  setting  forth,  so  far 
as  they  know  or  have  good  reason  to  believe,  who  the  person  killed  or  wounded 
is,  and  when,  where,  and  by  what  means  he  came  to  his  death  or  was  wounded, 
and  whether  any  person^  and  who,  is  guilty  of  a  crime  thereby.  [L.  1864; 
D.  Cd.  §457;  H.  C.  §1664.] 

i  1688.    Testimony,  how  Taken. 

The  testimony  of  the  witnesses  must  be  reduced  to  writing  by  the  cor- 
oner or  under  his  direction,  and  the  verdict  of  the  jury  delivered  to  him. 
[L.  1864;  D.  Cd.  §  468;  H.  C.  §  1666.] 

11689.    Testimony  and  Verdict,  how  Disposed  Of. 

If  the  jury  find  that  a  crime  was  committed  in  the  killing  or  the  wound- 
ing, the  coroner  must  forthwith  deliver  the  testimony  and  verdict  to  a  magis- 
trate of  the  county  authorized  to  issue  a  warrant  of  arrest  on  an  information, 
but  if  the  jury  do  not  so  find,  he  must  return  the  same  to  the  clerk  of  the 
county  court.     [L.  1864 ;  D.  Cd.  §  459 ;  H.  C.  §  1666.] 

C 1680.    Warrant  of  Arrest,  when  to  Issue  and  Proceedings  Thereon. 

If  the  verdict  of  the  jury  also  charge  a  person  with  the  commission  of 
the  crime,  the  magistrate  to  whom  the  same  is  delivered  must  forthwith 
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issue  a  warrant  for  the  arrest  of  such  person^  as  on  an  informatioii^  and 
when  the  defendant  is  brought  before  him  must  proceed  to  examine  tiie 
charge  contained  in  the  verdict^  and  hold  the  defendant  to  answer  or  dis- 
charge him  therefrom^  in  the  same  manner  in  all  respects  as  upon  a  warrant 
of  arrest.     [L.  1864;  D.  Cd.  §460;  H.  C.  §  1667.] 

S  1691.    Proceedings  if  Defendant  Arretted  Before  Verdict  Delivered. 

If ^  howeyer^  the  defendant  be  arrested  before  the  testimony  and  verdict 
is  delivered  or  returned  as  directed  in  the  last  two  sections^  then  the  coroner 
must  deliver  the  same  to  the  magistrate  before  whom  the  defendant  is 
brought.     [L.  1864;  D.  Cd.  §461;  H.  C.  §  1668.] 

S  1688.    When  Coroner  to  Bury  Body. 

When  a  coroner  shall  hold  an  inquest  upon  the  body  of  a  stranger  or 
pauper^  and  no  friend  or  relative  appears  to  claim  the  body  for  burial,  the 
coroner  must  cause  the  same  to  be  plainly  and  decently  buried^  and  the 
expense  of  such  burial  must  be  paid  by  the  county  where  the  body  is  found 
[L.  1864;  D.  Cd.  §462;  H.  C.  §  1669.] 

11668.    Coroner's  Statement  of  Expenses. 

The  coroner  must  return  to  the  county  court  a  vnritten  statement,  veri- 
fied by  his  own  oath^  of  the  expense  of  any  inquest  or  burial  held  or  made  bj 
him^  which  account  must  be  audited  and  paid  to  the  persons  to  whom  the 
items  thereof  are  due^  in  the  same  manner  as  ordinary  claims  against  the 
county.     [L.  1864;  D.  Cd.  §463;  H.  C.  §1670.] 

Where   the    coroner  has   charged   a  fee  not  subject   to   writ  of  review:    Cook  ▼. 

for  summoning  a  Jury  the  coun  may,  in  Multnomah  County,  8  Or.  171;  to  the  <aiM 

its  discretion,  allow  such  sum  or  any  less  effect,  see  Pruden  v.  Grant  County,  12  Or. 

sum.     As  no  fee  Is  fixed  by  statute,   the  809,  7  Fac.  808.     This  Is  perhaps  not  cor- 

county  court  may  fix  the  compensation  in  rect  now,  since  a  writ  of  review  has  been 

such  a  case,  and  Its  finding  and  order  are  made  concurreht  with  an  appeaL 

1 1684.    Inventory  of  Property  Found  on  Deceased. 

If  money  or  other  property  be  found  on  the  body,  the  coroner  must  make 
an  inventory  of  it,  and  take  the  same  into  his  possession,  which  inyentoi? 
he  must  verify  and  return  to  the  county  court  with  the  account  specified 
in  the  last  section.     [K  1864;  D.  Ci  §  464;  H.  C.  §  1671.] 

The  disposition  of  the  property  of  a  de-  by  one  seeking  to  defend  his  possenion  or 

cedent  by  a  coroner  is   a  statutory  pro-  expenditure    of   a   decedent's  vn'P^.  ^ 

ceeding,   and  the  requirements  of  law   in  that  ground:   Oh  Chow  v.  Brockway,  21  w 

that  respect  must  be  strictly  complied  with  440,  28  Fac  884. 

€  1696.    Coroner  Must  Detiver  Property  to  County  Treasurer. 

The  coroner  must,  within  thirty  days  from  the  inquest,  deliver  the 
money  or  other  property  to  the  county  treasurer;  and  if  he  fail  to  do  so, 
the  treasurer  must  proceed  against  him  for  its  recovery  by  a  civil  action  in 
the  name  of  the  county.     [L.  1864 ;  D.  Cd.  §  465 ;  H.  C.  §  1672.] 

i  1696.    Disposition  of  Property. 

Upon  the  delivery  of  the  money  to  the  treasurer,  he  must  place  it  to  the 
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credit  of  the  county.  If  it  be  other  property,  he  must  sell  it  as  upon  exe- 
cution, and  after  deducting  the  expenses  of  sale,  place  the  proceeds  to  the 
credit  of  the  county.     [L.  1864;  D.  Cd.  §  466;  H.  C.  §  1673.] 

§  1997.    When  and  How  Money  Refunded. 

If  the  money  in  the  treasury  be  claimed  within  six  years  from  the  date 
of  the  deposit  thereof,  by  the  legal  representatives  of  the  deceased,  upon 
satisfactory  proof  thereof,  the  county  court  must  order  the  same  to  be  paid 
to  such  representatives.     [L.  1864;  D.  Cd.  §  467;  H.  C.  §  1674.] 

§  1688.    Eacpensea  of  County  to  be  First  Deducted. 

Before  making  the  order  provided  for  in  the  last  section,  the  county 
court  must  deduct  from  the  amount  deposited  in  the  treasury  all  the  expenses 
incurred  by  the  coimty  in  relation  to  the  matter,  and  direct  the  remainder, 
if  any,  to  be  paid.     [L.  1864;  D.  Cd.  §  468;  H.  C.  §  1676.] 

1 1898.    When  Justice  of  Peace  to  Act  as  Coroner. 

If  the  office  of  coroner  shall  be  vacant,  or  the  coroner  for  any  reason  be 
unable  to  act,  or  be  absent  from  the  coimty,  any  justice  of  the  peace  of  the 
county  is  authorized  and  required  to  perform  the  duties  hereby  required  of 
such  coroner.     [L.  1864;  D.  Cd.  §  469;  H.  C.  §  1676.] 


CHAPTER  XXV. 

OF   SEARCH   WARRANTS,   AND    PROCEEDINGS   THEREON. 


1 1700.    Who  May  Issue  Search 

A  magistrate  authorized  to  issue  a  warrant  of  arrest  has  authority  to 
issue  a  search  warrant,  directed  to  a  peace  d£cer,  commanding  him  to 
search  for  personal  property  at  any  place  within  his  county,  and  bring  it 
before  the  magistrate.     [L.  1864;  D.  Cd.  §  470;  H.  C.  §  1677.] 


1 1701.    On  What  Ground  Search  Warrant  May 

A  search  warrant  may  be  issued  upon  either  of  the  following  grounds : — 

1.  When  the  property  was  stolen  or  embezzled;  in  which  case  it  may  be 
taken,  on  the  warrant,  from  any  house  or  other  place  in  which  it  was  concealed 
or  may  be  found,  or  from  the  possession  of  the  person  by  whom  it  was  stolen 
or  embezzled,  or  of  any  other  person  in  whose  possession  it  may  be; 

2.  When  the  property  was  used  as  the  means  of  committing  a  felony, 
in  which  case  it  may  be  taJcen,  on  the  warrant,  from  any  house  or  other  place 
in  which  it  is  concealed  or  may  be  found,  or  from  the  possession  of  the  person 
by  whom  it  was  used  in  the  commission  of  the  offense,  or  of  any  other  person 
in  whose  possession  it  may  be; 

3.  When  the  property  is  in  the  possession  of  any  person,  with  the 
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intent  to  use  it  as  the  means  of  committing  a  crime^  or  in  the  possession  of 
another  to  whom  he  may  have  delivered  it,  for  the  purpose  of  concealing 
it  or  preventing  its  being  discovered,  in  which  case  it  may  be  taken  on  the 
warrant  from  the  possession  of  such  person,  or  of  the  person  to  whom  he 
may  have  so  delivered  it,  or  from  any  house  or  other  place  occupied  by  them 
or  under  their  control,  or  either  of  them.  [L.  1864 ;  D.  Cd.  §  471 ;  H.  C. 
§  1678.] 

i  1702.    Probable  Cause  Must  be  Shown  by  Affidavit. 

A  search  warrant  can  not  be  issued  but  upon  probable  cause,  shoini 
by  affidavit,  naming  or  describing  the  person,  and  describing  the  property 
and  the  place  to  be  searched.     [L.  1864;  D.  Cd.  §  472;  H.  C.  §  1679.] 

1 1703.    Examination  of  Complainant  and  Witnesses  Before  Warrant  Issues. 

The  magistrate  must,  before  issuing  the  warrant,  examine,  on  oath, 
the  complainant  and  any  witnesses  he  may  produce,  and  take  their  depositions 
in  writing,  and  cause  them  to  be  subscribed  by  the  parties  making  them. 
[L.  1864;  D.  Cd.  §473;  H.  C.  §1680.] 

S  1704.    When  Magistrate  to  Issue  Warrant 

Thereupon,  if  the  magistrate  be  satisfied  that  there  is  probable  cause 
to  believe  in  the  existence  of  the  grounds  of  the  application,  he  must  issue 
the  warrant,  which  may  be  in  substantially  the  following  form: — 

County  of . 

IN  THE  KAME  OF  THE  STATE  OF  OREGON. 

To  any  sheriff  or  constable  of  the  county  of ,  greeting : 

Information  on  oath  having  been  this  day  laid  before  me  (stating  the 
particular  grounds  of  the  application,  according  to  section  1701),  yon  are 
therefore  hereby  commanded,  at  any  time  in  the  day  or  night,  to  make  im- 
mediate search  on  the  person  of  A.  B.  (or  in  the  house  situated — describing 
it— or  any  other  place  to  be  searched,  with  reasonable  particularity,  as  the 
case  may  be),  for  the  following  property  (describing  it  with  reasonable  par- 
ticularity) ,  and  if  you  find  the  same,  or  any  part  thereof,  to  bring  it  forthwith 
to  me  at  (stating  the  place). 

Dated  at ,  this day  of ,  19—. 

C.  D.,  Justice  of  the  Peace  (or  as  the  case  may  be). 
[L.  1864;  D.  Cd.  §  474;  H.  C.  §  1681.] 

1 1706.    Search  Warrant  in  Case  of  Cruelty  to  Animals. 

When  complaint  is  made  on  oath  or  aflSrmation,  before  any  magistrate 
who  is  authorized  to  issue  warrants  in  criminal  cases,  that  the  complainant 
believes,  and  has  reasonable  cause  to  believe,  the  law  in  relation  to  cruelty 
to  animals  has  been  or  is  being  violated  in,  at,  or  near  any  particular  build- 
ing, place,  or  location,  such  magistrate  shall,  if  satisfied  that  there  is  rea- 
sonable cause  for  such  belief,  issue  a  search  warrant,  authorizing  any  sheriff, 
deputy  sheriff,  constable,  or  police  officer  to  search  such  building,  place,  or 
locality.     [L.  1885,  p.  46,  §  5 ;  H.  C.  §  1682.] 
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1 1706.  Power  of  Officer  in  Executing  Search  Warrant. 

In  the  execution  or  service  of  a  search  warrant,  the  officer  has  the  same 
power  and  authority,  in  all  respects,  to  break  open  any  door  or  window,  to  use 
all  necessary  and  proper  means  to  overcome  any  forcible  resistance  made  to 
him,  or  to  call  any  other  person  to  his  aid,  that  he  has  in  the  execution  or 
service  of  a  warrant  of  arrest.     [L.  1864;  D.  Cd.  §  475;  H.  C.  §  1683.] 

1 1707.  Officer  Must  Give  Receipt  for  Property  Taken. 

When  the  officer  takes  property  imder  the  warrant,  he  must  give  a 
receipt  for  the  property  taken,  specifying  it  in  detail,  to  the  person  from 
whom  he  takes  it  or  in  whose  possession  it  is  found,  or  in  the  absence  of 
any  person  he  must  leave  it  in  the  place  where  he  found  the  property. 
[L.  1864;  D.  Cd.  §476;  H.  C.  §  1684.] 


$  1708.    Property,  when  Delivered  to  Magistrate  —  How  Disposed  Of. 

When  the  property  is  delivered  to  the  magistrate,'  he  must,  if  it  was 
stolen  or  embezzled,  dispose  of  it  as  provided  in  sections  1566,  lf567,  and 
1570;  but  if  it  were  taken  on  a  warrant  issued  on  the  grounds  stated  in 
subdivisions  2  and  3  of  section  1701,  he  must  retain  it  in  his  possession, 
subject  to  the  order  of  the  court  to  which  he  is  required  to  return  the  pro- 
ceedings before  him,  or  any  other  court  in  which  the  crime  in  respect  to 
which  the  property  was  taken  is  triable.  [L.  1864 ;  D.  Cd.  §  477 ;  H.  C. 
§  1685.] 

§  1700.    Within  What  Time  Warrant  Must  be  Executed  and  Returned. 

A  search  warrant  must  be  executed  and  returned  to  the  magistrate  by 
whom  it  was  issued  within  ten  days  from  its  date,  unless  such  magistrate, 
before  the  expiration  of  such  time,  shall,  by  indorsement  thereon,  extend  the 
time  for  five  days.  After  the  expiration  of  the  time  herein  prescribed,  the 
warrant,  unless  executed,  is  void.     [L.  1864;  D.  Cd.  §  478;  H.  C.  §  1686.] 

§  1710.    Return  of  Warrant  and  Delivery  of  Property. 

The  officer  must  forthwith  return  the  warrant  to  the  magistrate,  and 
deliver  to  him  a  written  inventory  of  the  property  taken,  made  publicly  or 
in  the  presence  of  the  person  from  whose  possession  it  was  taken,  and  of 
the  applicant  for  the  warrant,  if  they  be  present,  verified  by  the  oath  of  the 
oflScer,  to  the  following  effect :  ^%  A.  B.,  the  officer  by  whom  this  warrant 
was  executed,  do  swear  that  the  above  inventory  contains  a  true  and  detailed 
account  of  all  the  property  taken  by  me  on  the  warrant.^'  [L.  1864;  D.  Cd. 
§  479 ;  H.  C.  §  1687.] 

i  1711.    Magistrate  to  Give  Copy  of  Inventory  — To  Whom. 

The  magistrate  must  thereupon,  if  required,  deliver  a  certified  copy  of 
the  inventory  to  the  person  from  whose  possession  the  property  was  taken 
and  to  the  applicant  for  the  warrant.     [L.  1864 ;  D.  Cd.  §  480 ;  H.  C.  §  1688.] 
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i  1712.    Grounds  of  Warrant  Controverted,  Proceedings  Thereupon. 

If  the  person  from  whose  possession  the  property  was  taken  controvert 
the  grounds  of  issuing  the  warranty  the  magistrate  must  proceed  to  examine 
the  matter  by  taking  testimony  in  relation  thereto.  [L.  1864 ;  D.  Cd.  §  481; 
H.  C.  §  1689.] 

S  1718.    Property,  When  to  be  Restored. 

If  it  satisfactorily  appear  that  the  property  taken  is  not  the  same  as 
that  described  in  the  warranty  or  that  there  is  no  probable  cause  for  be- 
lieving the  existence  of  the  grounds  on  which  the  warrant  was  issued,  the 
magistrate  must  cause  it  to  be  restored  to  the  person  from  whom  it  was  taken. 
[L.  1864;  D.  Cd.  §482;  H.  C.  §1690.] 

i  1714.    Return  of  Magistrate  to  Court  Having  Jurisdiction. 

The  magistrate  must  annex  together  the  depositions,  the  search  warrant 
and  return^  and  the  inventory,  and  return  them  to  the  next  court  of  the 
county  having  jurisdiction  of  the  crime  in  respect  to  which  the  search  war* 
rant  was  issued,  at  or  before  the  first  day  of  the  term  thereof.  [L.  1864; 
D.  Cd.  §483;  H.  C.  §1691.] 

1 1716.    Maliciously  Procuring  Search  Warrant  a  Misdemeanor. 

A  person  who  maliciously  and  without  probable  cause  procures  a  search 
warrant  to  be  issued  and  executed  is  guilty  of  a  misdemeanor.  [L  1864; 
D.  Cd.  §484;  H.  C.  §1692.] 

1 1716.    Search  of  Person  May  be  Ordered. 

When  a  person  charged  with  a  crime  is  supposed  by  the  magistrate 
before  whom  he  is  brought  to  have  upon  his  person  a  dangerous  weapon,  or 
anything  which  may  be  used  as  evidence  of  the  commission  of  the  crime, 
the  magistrate  may  direct  him  to  be  searched  in  his  presence,  and  direct  the 
weapon  or  other  thing  to  be  retained,  subject  to  his  order  or  the  order  of 
the  court  in  which  the  defendant  may  be  tried.  [L.  1864;  D.  Cd.  §485; 
H.  C.  §  1693.] 

i  1717.    When  Property  Taken  to  be  Destroyed. 

When  any  goods  or  things  are  taken  on  a  search  warrant,  the  manu- 
facture, sale;,  or  use  of  which  are  prohibited  hy  the  laws  of  this  state,  the 
magistrate  before  whom  they  are  brought  must  direct  the  oflScer  to  destroy 
them,  which  direction  the  officer  must  obey,  and  make  return  thereof  on  the 
warrant.     [L.  1864;  D.  Cd.  §486;  H.  C.  §  1694.] 
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CHAPTEE   XXVI. 

OF  proceedings  in  relation  to  fugitives  from  justice. 

i  1718.    Agent  to  Demand  Fugitive,  Governor  May  Appoint. 

Whenever  a  person  charged  with  treason^  felony,  or  other  crime  in  this 
state  shall  flee  from  justice,  the  governor  of  this  state  may  appoint  an  agent 
to  demand  such  fugitive  of  the  executive  authority  of  any  state  or  territory 
of  the  United  States  in  which  he  may  be  found.  [L.  1864 ;  D.  Cd.  §  487 ; 
H.  C.  §  1695.] 

Construing  this  and  8  1720  liberally,  the  executive  should  not  be  bound  down  to  any 
hard  and  fast  rule  as  to  the  compensation  to  be  granted  a  person  for  the  capture  of  a 
fugitive:    State  v.  Chadwick,  10  Or.  471. 

1 1719.    Governor  May  Reqtiire  Report  from  District  Attorney. 

Before  appointing  such  agent  the  governor  may  require  the  district 
attorney  of  the  county  to  investigate  the  matter  and  report  to  him  the  ma- 
terial circumstances^  together  with  his  opinion  upon  the  expediency  of  allow- 
ing the  appUcation.     [L.  1864;  D.  Cd.  §  488;  H.  C.  §  1696.] 

i  1790.    Agent's  Expenses,  how  Paid. 

m 

The  account  of  the  agent,  embracing  his  actual  expenses  incurred  in 
performing  the  service,  must  be  paid  by  the  state,  after  being  audited  and 
allowed  as  other  claims  against  the  state.  [L.  1864;  D.  Cd.  §489;  H.  C. 
§  1697.] 

§  17tl.    Fugitive,  when  to  be  Delivered  up  by  Governor. 

A  person  charged  in  any  state  or  territory  of  the  United  States  with 
treason,  felony,  or  other  crime,  who  shall  fiee  from  justice  and  be  found  in 
this  state,  must,  on  demand  of  the  executive  authority  of  the  state  or  territory 
from  which  he  fled,  be  delivered  up  by  the  governor  of  this  state,  to  be 
removed  to  the  state  or  territory  making  the  demand.  [L.  1864;  D.  Cd. 
§  490 ;  H.  C.  §  1698.] 

i  178ft.    When  Fugitive  not  to  be  Delivered,  and  when  a  Matter  of  Discretion. 

When  the  person  demanded  is  in  custody  in  this  state,  either  upon  a 
criminal  charge,  an  indictment  for  a  crime,  or  a  judgment  upon  a  conviction 
thereof,  he  can  not  be  delivered  up  imtil  he  is  legally  discharged  from  such 
custody;  but  if  he  be  in  custody  upon  civil  process  only,  the  governor  may 
deliver  him  up  or  not  before  the  termination  of  such  custody,  as  he  may  deem 
most  conducive  to  the  public  good.*    [L.  1864;  D.  Cd.  §  491;  H.  C.  §  1699.] 

i  17S8.    Report  of  District  Attorney  in  Relation  to  Custody  of  Fugitive. 

Before  issuing  a  warrant  for  the  delivery  of  a  fugitive  from  justice, 
the  governor  may  require  the  district  attorney  of  the  county  to  ascertain 

Vol-  1,-40. 
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and  report  to  him  whether  such  fugitive  is  in  custody  as  mentioned  in  the 
last  section,  and  if  he  be  so  upon  civil  process  only,  whether  such  custody 
be  with  the  consent  or  procurement  of  the  fugitive.  [L,  1864;  D.  Cd.  §  492; 
H.  C.  §  1700.] 

i  17M.    When  and  to  Whom  Governor  to  Issue  Warrant  for  Arrest 

When  the  governor  finds  that  the  demand  is  conformable  to  law,  and 
the  person  demanded  should  be  given  up,  either  then  or  at  some  future  time, 
if  he  be  in  custody,  he  must  issue  his  warrant,  under  the  seal  of  the  state 
and  attested  by  the  secretary  of  state,  directed  to  the  person  who  makes  the 
demand,  and  authorizing  him,  either  forthwith  or  at  some  future  time 
therein  designated,  to  take  and  transport  the  fugitive  to  the  bord^  line  of 
the  state.     [L.  1864;  D.  Cd.  §493;  H.  C.  §  1701.] 

1 1785.    Executive  Warrant,  what  to  Require. 

The  executive  warrant  must  also  require  all  peace  (^cers  and  magis- 
trates, when  requested  by  the  person  to  whom  the  warrant  is  directed,  to 
render  all  needful  assistance  in  the  execution  thereof,  and  in  so  doing,  such 
officers  or  magistrates  may  exercise  the  same  power  and  authority  to  prevent 
a  rescue,  an  escape,  or  to  effect  a  recapture,  as  if  the  fugitive  was  in  arrest 
upon  a  charge  of  crime  committed  in  this  state.  [L.  1864;  D.  Cd.  §494; 
H.  C.  §  1702.] 

S  1726.    Magistrate  May  Issue  Warrant. 

A  magistrate  authorized  to  issue  a  warrant  of  arrest  may  issue  a  war- 
rant for  the  arrest  of  a  person  charged  as  provided  in  section  1721  who  shall 
flee  from  justice  and  be  found  in  this  state.  [L.  1864;  D.  Cd.  §495; 
H.  C.  §  1703.] 

§  1787.    Proceedings  for  Arrest,  how  Regulated. 

The  proceedings  for  the  arrest  and  commitment  of  the  person  charged 
are  in  all  respects  similar  to  those  provided  in  this  code  for  the  arrest  and 
commitment  of  a  person  charged  with  a  crime  committed  in  this  state, 
except  that  an  exemplified  copy  of  an  indictment  found,  or  other  judicial 
proceedings  had  against  him,  in  the  state  or  territory  in  which  he  is  charged 
to  have  committed  the  crime,  may  be  received  as  evidence  before  the  magis- 
trate.    [L.  1864;  D.  Cd.  §  496;  H.  C.  §  1704.] 

§  1788.    When  Magistrate  to  Commit. 

If  from  the  examination  it  appear  that  the  person  charged  has  com- 
mitted the  crime  alleged,  the  magistrate  must  commit  him  to  the  proper 
custody  in  his  county  for  a  time  specified  in  the  commitment,  which  the 
magistrate  deems  reasonable,  to  enable  the  arrest  of  the  fugitive  under  the 
warrant  of  the  executive  authority  of  the  state  or  territory  in  which  he  com- 
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mitted  the  crime,  or  until  he  be  legally  discharged,  unless  he  give  bail  as 
provided  in  the  next  section.     [L.  1864;  D.  Cd.  §  497;  H.  C.  §  1706.] 

I  1788.     Admission  of  Fugitive  to  Bail. 

The  magistrate  may  admit  the  person  arrested  to  bail  by  an  undertaking, 
with  sufficient  sureties  and  in  such  an  amount  as  he  deems  proper,  for  his 
appearance  before  him  at  a  time  specified  in  the  imdertaking,  and  for  his 
surrender  to  be  arrested  upon  the  warrant  of  the  governor  of  this  state. 
[Ii.  1864;  D.  Cd.  §498;  H.  C.  §1706.] 

§  1780.    Magistrate  to  Give  Notice  to  Governor  of  Commitment 

Immediately  upon  the  commitment  of  the  person  charged,  the  magis- 
trate must  inform  the  governor  of  this  state  of  the  name  of  the  person,  the 
cause  of  the  arrest,  and  his  commitment;  and  the  governor  must  thereupon 
give  the  like  notice  to  the  executive  authority  of  the  state  or  territory  having 
jurisdiction  of  the  crime,  to  the  end  that  a  demand  may  be  made  for  the 
arrest  and  surrender  of  the  person  charged.  [L.  1864;  D.  Cd.  §  499;  H.  C. 
§  1707.] 

§  1781.    Fugitive  to  be  Discharged,  Unless. 

The  person  arrested  must  be  discharged  from  custody  or  bail,  unless, 
before  the  expiration  of  the  time  designated  in  the  warrant  or  undertaking, 
he  be  arrested  under  the  warrant  of  the  governor  of  this  state.  [L.  1864; 
D.  Cd.  §  500 ;  H.  C.  §  1708.] 

i  1785L    Person  Causing  Warrant  to  Issue  Liable  —  Discharge  of  Fugitive,  for 
What. 

The  person  making  the  complaint  to  the  magistrate  is  liable  for  the 
costs  and  expenses  of  the  proceeding,  and  for  the  support  in  the  jail  of  the 
person  so  committed;  and  unless  he  advance  to  the  jailor,  from  week  to 
week  during  the  commitment,  a  sum  sufficient  for  such  support,  the  jailor 
may,  upon  the  order  of  any  magistrate  of  the  county,  discharge  such  person 
from  custody.     [L.  1864;  D.  Cd.  §501;  H.  C.  §1709.] 

1 1788.    Reward  of  not  to  E2xceed  One  Thousand  DoUars,  County  May  0£Fer. 

If  any  person  or  persons  charged  with  or  convicted  of  any  felony  within 
this  state  shall  break  prison,  escape,  or  flee  from  justice,  or  abscond,  or  secrete 
himself,  in  such  cases  it  shall  be  lawful  for  the  coimty  court  of  such  county 
where  said  crime  has  been  committed,  if  the  said  court  shall  deem  necessary, 
to  offer  a  reward  not  to  exceed  the  sum  of  one  thousand  ($1,000)  dollars 
for  the  apprehension  and  delivery  of  each  of  the  bodies  of  said  person  or 
persons  to  the  custody  of  such  officer  as  the  said  court  shall  direct.  [L.  1893, 
p.  82,  §  1.] 
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S  1784.    County  Court  Authorized  to  Pay  Reward. 

Any  person  apprehending  and  delivering  the  body  or  bodies  of  such 
person  or  persons  to  the  proper  officer,  and  producing  to  the  conntj  court  the 
receipt  of  such  officer,  shall  be  entitled  to  and  shall  be  paid  the  reward  offered 
by  the  county  court.     [L.  1893,  p.  82,  §  2.] 

1 1785.    Clerk  to  Issue  Warrant  for  Reward,  When. 

The  county  court  on  the  presentation  of  the  duly  certiiSed  claim  of 
the  applicant  for  reward  and  accompanied  by  the  proper  orders  and  leceipts, 
shall  certify  the  amount  offered  in  such  reward  to  the  coimty  clerk  of  such 
county  under  the  seal  of  such  county  court,  and  the  county  clerk  of  such 
county  shall  draw  a  warrant  on  the  treasurer  of  such  county  for  the  amount 
so  authorized.     [L.  1893,  p.  82,  §  3.] 

i  1786.    Election  by  Sheriff  to  Receive  Reward  or  Legal  Fees. 

If  the  sheriff  of  any  other  county  than  the  one  where  said  crime  was 
committed  apprehend  the  said  criminal,  he  shall  elect  to  receive  either  the 
reward  offered  or  the  regular  fees  allowed  him  by  law  for  such  service. 
[L.  1893,  p.  82,  §  4.] 
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CHAPTER  L 

OF   THE   GRIME    OF  TREASON. 

1 1787.    Definition  of  Treason. 

The  following  acts  constitute  the  crime  of  treason  against  this  state: — 

1.  Levying  war  against  this  state  within  the  boundaries  thereof; 

2.  A  combination  of  two  or  more  persons,  by  force,  to  usurp  the  govern- 
ment of  this  state  or  to  overturn  the  same,  evidenced  by  a  forcible  attempt 
made  within  this  state  to  accomplish  such  purpose;  or, 

3.  Adhering  to  the  enemies  of  this  state  while  separately  engaged  in 
a  war  with  a  foreign  enemy,  in  the  cases  prescribed  in  the  constitution  of 
the  United  States,  and  giving  to  such  enemies  aid  and  comfort  in  this  state 
or  elsewhere.     [L.  1864;  D.  Cd.  p.  931,  §  1;  D.  &  L.  §  502;  H.  C.  §  1710.] 

Proof  of  treason  must  be  made  by  two  witnesses,  and  no  conviction  on  less  evidence 
Will  be  upheld:  United  States  Constitution.  Art.  Ill,  9  3;  Oregon  Constitution,  Art.  I, 
S  24;  Code  of  CivU  Procedure,  88  693  and  790. 
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i  1788.    What  is  Levying  War. 

To  constitute  levying  war  against  this  state,  an  actual  act  of  war  must 
be  committed.  To  conspire  to  levy  war  is  not  enough.  [L.  1864;  D.  Cd. 
p.  931,  §  2 ;  D.  &  L.  §  503 ;  H.  C.  §  1711.] 

§  1789.    Insurrection,  in  What  Case  Treason. 

Where  persons  rise  in  insurrection,  with  intent  to  prevent  in  general, 
by  force  and  intimidation,  the  execution  of  a  statute  of  this  state,  or  to  force 
its  repeal,  they  are  guilty  of  levying  war;  but  an  endeavor,  although  by 
numbers  and  force  of  arms,  to  resist  the  execution  of  a  law  in  a  single  instance 
and  for  a  private  purpose  is  not  levying  war.  [L.  1864;  D.  Cd.  p.  931,  §3; 
D.  &L.  §604;H.  C.  §1712.] 

1 1740.    Punishment  of  Treason. 

Every  person  convicted  of  the  crime  of  treason  shall  suffer  death  for 
the  same.     [L.  1864 ;  D.  Cd.  p.  931,  §  4 ;  D.  &  L.  §  506 ;  H.  C.  §  1713.] 


CHAPTEE   II. 

OF    GRIMES   AGAINST   THE    PERSON. 

§  1741.    Murder  in  First  Degree  Defined. 

If  any  person  shall  purposely,  and  of  deliberate  and  premeditated 
malice,  or  in  the  commission  or  attempt  to  commit  any  rape,  arson,  robber}', 

or  burglary,  kill  another,  such  person  shall  be  deemed  guilty  of  murder  in 
the  first  degree.     [L.  1864 ;  D.  Cd.  §  502 ;  D.  &  L.  §  606 ;  H.  C.  §  1714.] 

United   States   laws   take   precedence   of  time  of  the  robbery  until  the  time  of  the 

the  Oregon  laws  relating  to  the  same  sub-  killing  when   an   effort   Is   being  waae  to 

ject  in  the  District  of  Alaska.     The  crime  escape:    State  v.  Brown,  7  Or.  1B6. 

of  murder,   therefore,   will  be  punished   in  If  one  intending  to  kill  a  person  snoots 

accordance  with  the  Revised  Statutes,  S  &339,  at  him.  but  misses  his  aim  and  kills  a  tbira 

and  not  according  to  this  section:     United  person,  he  is  equally  as  guilty  as  thou^  oe 

States  V.   Clark,  46  Fed.  683.  had  killed  the  person  at  whom  the  shot  was 

A  party  indicted  for  murder  in  the  first  fired:    State  v.  Johnson.  7  Or.  211. 

degree  may   be  convicted  of  any  Included  The  general  rule  is  that  a  party  wi»ose 

inferior  offense:    State  v.  Grant.  7  Or.  414;  negligence  causes  the  death  of  u^O"'?.  v 

State  V.  Wintzingerode.  9  Or.  163;  and  the  responsible,  whether  the  business  in  wmcfi 

conviction  of  an  inferior  degree  acquits  him  he  was  engaged  was  legal  or  illegal.   If  tne 

of  any  higher  degree:    State  v.  Steeves,  29  business  was   of  such  character  as  to  m 

Or.  107,  43  Pac.  947.  felonious,  the  offense  is  murder;  but  wnere 

It  is  the  duty  of  the  court  to  instruct  the  it  is  perfectly  legal,  negligence  in  the  ois- 

Jury  as  to  the  law  in  regard  to  the  various  charge  of  it.  when  producing  homicide,  js 

degrees  of  murder,  but  if  there  is  no  evi-  manslaughter:    State  v.  Justus,  11  Or.  l<o* 

dence   of   facts    or   circumstances   such   as  8  Pac.  837,  60  Am.  Rep.  470.              j..— »* 

would    under    the    law    reduce    the    crime  To  constitute  murder  in  the  first  Q^f^ 

charged  to  manslaughter,  the  Judge  may  so  the  killing  must  be  done  purposely,  am  ^ 

inform  the  Jury:     State  v.  Garrand,  6  Or.  deliberate  and  premeditated  malice,  or  u 

216.  the  commission  or  attempt  to  commit  np^ 

If    one   person   kill   another,    the   killing  arson,  robbery,  or  burglary:    State  v.  Gar- 

if  not  Justifiable,  is  not  murder  in  the  first  rand.  6  Or.  216.                                         „  . 

degree,  unless  done  purposely,  and  of  delib-  But  a  design  to  kill  formed  in  the  wow. 

erate  and   premeditated  malice,   or  in   the  of  a  conflict  when  the  reason  is  c^^ 

commission,   or  attempt   to   commit,   rape,  by  passion,  does  not  make  homicide  ^^;l 

arson,  robbery,  or  burglary:    State  v.  Olds,  in  the  first  degree,  although  the  slayer  dm 

19  Or.  397,  24  Pac.  894.  at   the   time  enough  reason  and  reflection 

To  constitute  a  killing  during  a  robbery,  left  to  enable  him  to  know  that  he  ^  jwui 

it  is  necessary  that  the  killing  should  be  to  take,   and   intends   to  take,  the  u*^^ 

committed  at  the  precise  time  and  place  of  his  adversary:    State  v.  Henderson,  2*  "*• 

the   act   of   violence.     The   killing   is  done  100.  32  Pac.  1030.                                         „ 

during  the  robberv.  if  the  removal  of  goods  It  is  necessary  for  the  prosecution  w  »J 

Is  continuous  and  uninterrupted  from  the  trials  for  murder  to  go  into  the  prow  *» 
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tbe  facts  and  circumstances  of  the  killing  giving  of  poison,  or  a  waylaying,  that  de- 

to  establish  malice.    This  section,  taken  m  liberation  and  premeditation  existed  in  the 

connection   with    {  1764,    does    not   provide  mind  of  the  defendant  when  the  deadly  act 

that  every  death  caused  by  poisonin^r  shall  was  committed:    State  v.  Ellsworth,  80  Or. 

be  murder  in  the  first  degree,  but  only  that  166,  47  Pac.  199. 

tbe  state  must  prove  by  some  appropriate  As  to  proof  of  malice  and  premeditation, 

evidence,  as,  for  example,  by  showing  the  see  9  1764,  ante,  and  note. 

i  174S.    Murder  in  Second  Degree  Defined. 

If  any  person  shall  purposely  and  maliciously^  but  without  deliberation 
and  premeditation,  or  in  the  commission  or  attempt  to  commit  any  felony, 
other  than  rape,  arson,  robbery,  or  burglary,  kill  another,  such  person  shall 
be  deemed  guilty  of  murder  in  the  second  degree.  [L.  1864;  D.  Cd.  §  603; 
D.  &  L.  §  507 ;  H.  C.  §  1716.] 

1 1748.    Killing  by  Reckless  Act,  Murder  in  Second  Degree. 

If  any  person  shall,  by  an  act  imminently  dangerous  to  others,  and 
evincing  a  depraved  mind,  regardless  of  human  life,  although  without  any 
design  to  effect  the  death  of  any  particular  individual,  kill  another,  such 
person  shall  be  deemed  guilty  of  murder  in  the  second  degree.  [L.  1864; 
D.  Cd.  §  604;  D.  &  L.  §  508;  H.  C.  §  1716.] 

i  1744.    Killing  in  Duel,  Murder  in  Second  Degree. 

If  any  person  shall,  by  previous  engagement  or  appointment,  fight  a 
duel  within  the  jurisdiction  of  this  state,  and  in  so  doing  shall  inflict  a 
wound  upon  another,  whereof  the  person  so  injured  shall  die,  such  person 
shall  be  deemed  guilty  of  murder  in  the  second  degree.  [L.  1864;  D.  Cd. 
§  505 ;  D.  &  L.  §  609 ;  H.  C.  §  1717.] 

f  1745.    Manslaughter  Defined. 

If  any  person  shall,  without  malice  express  or  implied,  and  without 
deliberation,  upon  a  sudden  heat  of  passion,  caused  by  a  provocation  appar- 
ently suflBcient  to  make  the  passion  irresistible,  voluntarily  kill  another,  such 
person  shall  be  deemed  guilty  of  manslaughter.  [L.  1864 ;  D.  Cd.  §  506 ; 
D.  &  L.  §510;  H.  C.  §1718.] 

f  1748.    Involuntary  Killing,  when  Manslaughter. 

If  any  person  shall,  in  the  commission  of  an  unlawful  act,  or  a  lawful 
act  without  due  caution  or  circumspection,  involuntarily  kill  another,  such 
person  shall  be  deemed  guilty  of  manslaughter.  [L.  1864 ;  D.  Cd.  §  507 ; 
D.  &  L.  §611;  H.  C.  §1719.] 


The  greneral  rule  is  that*  a  party  whose  offense  is  murder;  but  where  it  is  perfectly 

>f  another  is  legal.    negllRence    in    the   discharge 

. ,s«»->,.«-..w.^,   , iess  in  which  when  producine:  homicide,  is  mansiauffnt.. . 

he  was   engaged  was   legal   or  illegal.     If  State  v.  Justus.  11  Or.  178.  8  Pac.  3B7.  60 


responsible,  whether  the  business  in  which    when  producing  homicide,  is  manslaughter: 
he  was   engaged  was   legal   or  illegal.     If    State  v.  Justi      ------ 

the  business  is  such  as  to  be  felonious,  the    Am.  Rep.  470. 


f  1747.    Self-murder,  Procuring  or  Assisting  in.  Manslaughter. 

If  any  person  shall  purposely  and  deliberately  procure  another  to  commit 
self-murder,  or  assist  another  in  the  commission  thereof,  such  person  shall 
be  deemed  guilty  of  manslaughter.  [L.  1864;  D.  Cd.  §  508;  D.  &  L.  §  512; 
H.  C.  §1720.] 
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1 1748.    Killing  by  Procuring  Abordoo,  Mknslaughter. 

If  any  person  shall  administer  to  any  woman  pregnant  with  a  child 
any  medicine^  dnig^  or  substance  whatever,  or  shall  use  or  employ  any 
instrument  or  other  means,  with  intent  thereby  to  destroy  such  child,  unless 
the  same  shall  be  necessary  to  preserve  the  life  of  such  mother,  such  person 
shall,  in  case  the  death  of  such  child  or  mother  be  thereby  produced,  be 
deemed  guilty  of  manslaughter.  [L.  1864;  D.  Cd.  §  509;  D,  &  L.  §513; 
H.  a  §1721.] 

Cau8ln«r  death  by  the  use  of  medicine  or  a  person  charged  with  the  crime  here  de- 
instrument  for  the  purpose  of  producing  scribed,  it  is  insufficient  where  the  desoip- 
abortion,  the  death  of  the  mother  ensuinsr,  tion  of  the  crime  is  "abortion/*  for  there  Is 
is  manslaughter:  State  v.  Glass,  6  Or.  7S;  no  such  crime  in  the  statute,  and  a  bond 
State  V.  Clements,  16  Or.  247,  14  Pac.  410.  so   drawn   creates   no   obligation:    Belt  v. 

The  burden  of  proof  is  on  the  state  in  Spaulding,  17  Or.  1S7,  20  Pac  827. 

such  case  to  prove  that  the  abortioh  was  On  a  trial  for  manslaughter  while  com- 

not  necessary  to  preserve  the  life  of  the  mltting  abortion,  an  Instruction  which  as- 

mother,    and    this    is    especially    the    case  sumes  as  a  fact  the  criminal  intimacy  of 

where  the  accused  is  a  practicing  physl-  defendant  and  deceased  is  reversible  error, 

cian:    State  v.  Clements,  16  Or.  247,  14  Pac.  where    such    a   relation    is    not   admitted: 

410.  State  v.  Bowker,  26  Or.  811,  88  Pac.  124. 

In  drawing  a  bond  for  the  appearance  of 

1 1748.    Phjrsician  Intoadcated,  Involuntary  Killing  by.  Manslaughter. 

If  any  physician,  while  in  a  state  of  intoxication,  shall,  without  a 
design  to  effect  death,  administer  any  poison,  drug,  or  medicine,  or  do  any 
other  act  to  another  person  which  shall  produce  the  death  of  such  other, 
such  physician  shall  be  deemed  guilty  of  manslaughter.  [L.  1864;  D.  CcL 
§  510;  D.  &  L.  §  514;  H.  C.  §  1722.] 

f  1750.    Any  Killing  not  Murder  and  not  Justifiable  or  Excusable,  Mansknghter. 

Every  other  killing  of  a  human  being  by  the  act,  procurement,  or 
culpable  negligence  of  another,  when  such  killing  is  not  murder  in  the  first 
or  second  degree,  or  is  not  justifiable  or  excusable  as  provided  in  this  chapter, 
shall  be  deemed  manslaughter.  [L.  1864;  D.  Cd.  §511;  D.  &  L.  §515; 
H.  C.  §  1723.] 

1 1761.    Punishment  for  Murder  in  First  Degree. 

Every  person  convicted  of  murder  in  the  first  degree  shall  be  puniflhed 
with  death.     [L.  1864;  D.  Cd.  §  512;  D.  &  L.  §  516;  H.  C.  §  1724.] 

1 1768.    Punishment  for  Murder  in  Second  Degree. 

Every  person  convicted  of  murder  in  the  second  degree  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  during  the  life  of  such  person. 
[L.  1864;  D.  Cd.  §  613;  D.  &  L.  §  517;  H.  C.  §  1726.] 

8  1763.    Punishment  for  Manslaughter. 

Every  person  convicted  of  manslaughter  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor  more  than  fifteen  years,  and 
by  a  fine  not  exceeding  five  thousand  dollars.  [L.  1864;  D.  Cd.  §514; 
D.  &L.  §618;  H.  C.  §1726.] 
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1 1784.    Evidence  of  Malice  and  Premeditation  in  Murder  in  the  First  Degree. 

There  shall  be  some  other  evidence  of  malice  than  the  mere  proof  of 
the  killing  to  constitute  murder  in  the  first  degree,  imless  the  killing  was 
effected  in  the  commission  or  attempt  to  commit  a  felony;  and  deliberation 
and  premeditation,  when  necessary  to  constitute  murder  in  the  first  degree, 
shall  be  evidenced  by  poisoning,  lying  in  wait,  or  some  other  proof  that  the 
design  was  formed  and  matured  in  cool  blood,  and  not  hastily  upon  the 
occasion.     [L.  1864;  D.  Cd.  §  515;  D.  &  L.  §  519;  H.  C.  §  1727.] 

MALICE    AND    PREMEDITATION.— To  Pac.    167;    State   v.    Tartar,   26   Or.   41,    S7 

constitute  murder  in  the  first  degree  it  Is  Pac.  63. 

necessary  that  the  design  to  take  the  life  Where  there  is  evidence  that  before  the 

be  formed  and  matured  in  cool  blood,  and  crime  defendant  had  no  money;  that  when 

not   hastily  upon  the  occasion.     A  design,  he  was  arrested   on  the  day  following  he 

therefore,  to  kill,   formed  in  the  midst  of  had  over  $60;  that  deceased  kept  her  money 

the   conflict,   when  reason   is   obscured   by  in  a  bureau  drawer  and  carried  the  key  in 

passion,  does  not  make  a  homicide  murder  her  pocket;  that  when  the  body  was  dls- 

in  the  first  degree,  although  the  slayer  has  covered  the  key  was  not  in  it;  that  defend- 

at    the   time  enough  reason  and  reflection  ant   opened   some   of   the   drawers   of   the 

left  to  enable  him  to  know  that  he  is  about  bureau  before  he  notified  any  one  of  her 

to  take,  and  intends  to  take,  the  life  of  his  death;  it  is  a  question  of  fact  for  the  Jury 

adversary:    State  v.  Henderson,  24  Or.  103,  whether    defendant    deliberated    and    pre- 

82  Pac.  1030.  meditated  upon  the  commission  of  the  act: 

There  is  no  definite  space  of  time,  how-  State  v.  Hansen,  25  Or.  40S,  36  Pac.  976. 

ever,   fixed  by  law  which  must  elapse  be-  It  is  competent  upon  trial  to  show  a  mo- 

tween    the   formation   of   the  intention   to  tlve  for  the  crime:    State  v.  Ingram,  28  Or. 

km  and  the  act  of  killing  to  constitute  it  434.  31  Pac.  1049. 

murder  in  the  first  degree:    State  v.  Qar-  £^^idence    that   the   defendant   had   pro- 

rand,  6  Or.  216;  State  v.  Morey,  25  Or.  241,  cured  two  guns  shortly  before  the  murder, 

35  Pac.  656.  which  were  found  soon  after  secreted  in  the 

Reflection   and   premeditation   may   take  straw  under  the  head  of  his  bed,  was  prop- 

place    even    at    the    moment    of    commit-  erly  admitted  to  show  his  intent,  although 

tinfT  the  act,  and,  like  any  other  act,  may  only  one  of  them  could  have  been  used  in 

be  proved  by  circumstances  which  exclude  perpetrating    the    crime.      Such    evidence 

every  reasonable  doubt:    State  v.  Ah  Lee,  would  have  been  admissible  though  neither 

8  Or.  214.  of  them  had  been  actually  used:    State  v. 

Deliberation,   premeditation,   and  malice,  Wlntxingerode,  9  Or.  163. 

however,   must  be  proved  by  the  prosecu-  Where  the  killing  was  done  intentionally, 

tion:    Goodall  v.   State,   1  Or.  344,  80  Am.  the  use  of  a  deadly  weapon  raises  the  pre- 

Dec.  896;  State  v.  Whitney,  7  Or.  392;  and  sumption    that    it    was    done    maliciously: 

are  not  presumed  from  the  mere  fact  of  un-  State  v.  Bertrand,  3  Or.  61. 

lawful  homicide,  but  may  be  inferred  from  The  conclusive  presumption  of  an  intent 

the  circumstances  surrounding  the  killing:  to  murder  arising  from  the  deliberate  use 

State  V.  Ah  Lee,  8  Or.  214;  State  v.  Ander-  of  a  deadly  weapon  causing  death  within 

0on,  10  Or.  463.  a  year,   standing  alone,   will  only  sustain 

Proof  that  a  husband  waited  around  for  a  conviction  for  murder  in  the  second  de- 

bis  wife  to  come  home  with  another  man  is  gree,  and  there  must  be  some  other  proof 

sufficient  proof  of  premeditation  and  delib-  of  the  deliberation  andpremeditatlon  neces- 

eratlon:     State   v.    Murray,    11    Or.    419,    6  sary  to  constitute  murder  in  the  first  degree 

Pac.  SS,  before  defendant  can  be  convicted  of  the 

Where  the  evidence  does  not  Justify  the  latter  crime:    State  v.  Carver,  22  Or.  602, 

Inference   of   premeditation    the   defendant  30  Pac.  316. 

can  hot  be  convicted  of  murder  in  the  first  This,  taken  with  8  1741,  does  not  provide 

degree:    State  v.  Olds,  19  Or.  432,  24  Pac.  that    every    death    by   poisoning   shall    be 

S94.  murder  in  the  first  degree,   but  only  that 

E^vidence   of   threats   made    by   the   de-  the  state  must  prove  by  some  appropriate 

ceased,  or  a  previous  quarrel,  may  be  con-  evidence,  as.  for  example,  by  showing  the 

sidered  by  the  Jury  In  determining  whether  giving  of  poison,  or  a  waylaying,  that  de- 

the  defendant  acted  in  self-defense,  or  to  liberation  and  premeditation  existed  in  the 

aid  them  in  determining  who  was  the  ag-  mind   of   defendant   when   the   deadly   act 

gressor:   .State  v.  Bartmess,  33  Or.  126,  64  was  committed:    State  v.  Ellsworth,  80  Or. 

164,  47  Pac.  199. 

1 1766.    Confession,  Conviction  on  Indictment  for  Murder,  Court  to  Determine 
Deforce* 

If  upon  an  indictment  for  murder,  the  defendant  be  convicted  upon  his 
own  confession  in  open  court,  the  court  shall  hear  the  proof  and  determine 
the  degree  of  murder,  and  give  judgment  accordingly.  [L.  1864;  D.  Cd. 
§  516;  D.  &  L.  §  520;  H.  C.  §  1728.] 

I  ^766.    Killing  by  Public  Officers,  when  Justifiable. 

The  killing  of  a  human  being  is  justifiable  when  committed  by  public 
officers  or  those  acting  in  their  aid  and  assistance  and  by  their  command, 
either, — 
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1.  In  obedience  to  the  judgment  of  a  competent  court ; 

2.  When  necessarily  committed  in  overcoming  resistance  to  the  execntioD 
of  legal  process  or  to  the  discharge  of  a  legal  duty ; 

3.  When  necessarily  committed  in  retaking  persons  charged  with  or 
convicted  of  crime  who  have  escaped  or  been  rescued;  or, 

4.  When  necessarily  committed  in  arresting  a  person  fleeing  from  jus- 
tice who  has  committed  a  felony.  [L.  1864;  D.  Cd.  §  517;  D.  &  L.  §  521; 
H.  C.  §  1729.] 

i  1767.    Other  Killing  Justifiable,  Wh«iu 

The  killing  of  a  human  being  is  also  justifiable  when  committed  by  any 
person  as  follows: — 

1.  To  prevent  the  commission  of  a  felony  upon  such  person  or  upon 
his  or  her  husband,  wife,  parent,  child,  master,  mistress,  or  servant; 

2.  To  prevent  the  commission  of  a  felony  upon  the  property  of  such 
person,  or  upon  property  in  his  possession,  or  upon  or  in  any  dwelling  house 
where  such  person  may  be;  • 

3.  In  the  attempt,  by  lawful  ways  and  means,  to  arrest  a  person  who  has 
committed  a  felony  or  in  the  lawful  attempt  to  suppress  a  riot  or  preserve 
the  peace.     [L.  1864;  D.  Cd.  §  518;  D.  &  L.  §  522;  H.  C.  §  1730.] 

To  Justify  one  person  in  taklnfir  the  life  of  surroundings,   as  to  reasonably  Imbue  bis 

another  it  must  appear  that  it  was  done  to  mind  with  a  belief  that  It  was  necessary  to 

{>revent  the  commission  of  a  felony  by  the  act  as  he  did  to  avert  the  Impending  as- 

atter  upon  the  former:    State  v.  Olds,   19  sault    upon    him,    whether   actual   or  ap- 

Or.  431,  24  Pac.  394.  parent:    State  v.  Porter,  82  Or.  157,  49  Fac 

The  killing  having  been  admitted  by  the  964. 
prisoner  does  not  devolve  upon  blm  the  A  portion  of  an  instruction  to  the  effect 
necessity  of  proving  the  Justification:  Good-  that  one  indicted* for  murder  in  the  first 
all  V.  State.  1  Or.  333.  80  Am.  Dec.  396.  A  degree  can  not  successfully  set  up  self- 
decision  of  the  circuit  court  seems  to  be  in  defense  unless  the  necessity  for  taking  life 
conflict  with  this:  State  v.  Bertrand,  3  is  actual,  present,  urgent,  or,  in  a  word.  Is 
Or.  61.  the  only  reasonable  resort  of  the  party  to 

Felonies  in  resisting  which  one  may  Jus-  save  his  own  life  or  his  person  from  great 

tiflably  take  human  life,  within  the  contem-  bodily   harm,   Is   not  erroneous,  where  the 

plation  of  this  section,  are  such  as  robbery,  charge  as  a  whole  correctly  states  the  law: 

larceny,  or  the  like.     A  contention  over  the  State  v.  Tartar,  26  Or.  43,  37  Pac  53. 

ownership    of   property   is    not    within    the  The  right  of  self-defense  is  not  confined 

statute:     State    v.    Tartar,    26    Or.    46,    37  to  those  cases  where   the  attack  Is  unex- 

Pac.  53.  pected.    Evidence  is  admissible  to  show  the 

The  right  of  self-defense  does  not  depend  conduct    of    the   deceased    for   some  thne 

wholly  on  the  belief  a  person  holding  it  en-  prior  to   the   killing,   and   defendant's  lia* 

tertalns,    but    whether    or    not    there    was  blllty  to  attack:    State  v.  Dodson,  4  Or.  64. 

ground  for  a  reasonable  belief  on  his  part  A  party  has  not  the  right  to  arm  himself 

that  he  was  in  danger  of  death  or  bodily  and  seek  his  adversary,  provoke  a  quanvl 

harm:    State  v.  Morey.  25  Or.  248,  35  Pac.  or  difficulty  with  him  and  take  advantage 

666.  of  it.  and  Justify  the  killing  on  the  ground 

An  Instruction  that  the  danger  must  have  that  he  acted  In  self-defense.    The  nght  of 

been   ''absolute,    imminent,   and   unavolda-  self-defense   does   not   imply   the.  right  to 

ble,"  is  not  erroneous,  when  coupled  with  attack,  and  will  not  avail  in  any  case  where 

other  instructions  that  the  defendant  might  the  dlflflculty  was  induced  by  the  party  bbn- 

also  have  acted  upon  appearances,  If  they  self:     State  v.  Hawkins,  18  Or.  476,  23  Pac> 

were   such,    under   the   circumstances   and  476. 

1 1758.    When  Killing  of  a  Human  Being  Excusable. 

The  killing  of  a  human  being  is  excusable  when  committed, — 

1.  By  accident  or  misfortune  in  lawfully  correcting  a  child  or  servant, 
or  in  doing  any  other  lawful  act,  by  lawful  means,  with  usual  and  ordiiiary 
caution  and  without  any  unlawful  intent;  or, 

2.  By  accident  or  misfortune  in  the  heat  of  passion,  upon  a  sudden  and 
sufBcient  provocation,  or  upon  a  sudden  combat,  without  premeditation  or 
undue  advantage  being  taken,  and  without  any  dangerous  weapon  or  thing 
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being  used,  and  not  done  in  a  cruel  or  umisual  manner.     [L.  1864 ;  D.  Cd. 
§  519  ;  D.  &  L.  §  523;  H.  C.  §  1731.] 

S  175e.    General  Verdict  of  Not  Guilty,  where  Killing  Justifiable  or  Excusable. 

Whenever,  on  a  trial  of  a  person  indicted  for  murder  or  manfilaughter^ 
it  shall  appear  that  the  alleged  kilhng  was  committed  imder  circumstances  or 
in  cases  where,  by  law,  such  killing  is  justifiable  or  excusable,  the  jury  must 
give  a  general  verdict  of  not  guilty.  [L.  1864;  D.  Cd.  §  520;  D.  &  L.  §  524; 
H.  C.  §1732.] 

1 1760.    Rape^  Definition  of,  and  Punishment. 

If  any  person  over  the  age  of  sixteen  years  shall  carnally  know  any 
female  child  under  the  age  of  sixteen  years,  or  any  person  shall  forcibly 
ravish  any  female,  such  person  shall  be  deemed  guilty  of  rape,  and  upon 
conviction  thereof  shall  be  punished  by  imprisonment  in  the  penitentiary 
for  not  less  than  three  nor  more  than  twenty  years.  [L.  1864 ;  D.  Cd.  §  521 ; 
D.  &  L.  §  525 ;  H.  C.  §  1733 ;  L.  1895,  p.  67.] 

RAPE,   GENERALLY.— See  8 1406  as  to  it  would  constitute  such   crime:     St&te  v. 

proof  of  actual  penetration  beinfir  sufficient  Birchard,  36  Or.  494,  59  Pac.  468. 
to  sustain  the  indictment.  ESvidence  of  other  acts  of  sexual  inter- 

Tbe  act  of  1896  is  not  an  ori^rinal  act  de-  course  between  the  defendant  and  the  pros- 

fining  a  crime  and  providinir  for  its  punish-  ecutrix,  other  than  the  one  charged,  is  ad- 

ment,    but  is  amendatory   of  this   section,  mlssible   for  showing   the   relation   of   the 

'Which  is  to  be  gathered  from  a  consldera-  parties,  and  to  corroborate  the  testimony 

tlon  of  the  title  and  the  act  together;  and  of  the  prosecutrix:    State  v.  Robinson,   32 

this  act  is  not  void  because  there  is  no  such  Or.  60.  48  Pac.  367. 

title  or  chapter  as  that  referred  to  In  the       Where  the  prosecutrix  is  of  full  age,  she 

title  of  the  act  as  the  title  and  chapter  may  may  be  asked  if  she  had  intercourse  with 

be  disregarded  as  surplusage,  and  the  title  defendant  before  the  commission  of  the  al- 

of  the  act  will  be  still  sufficient  as  it  pur-  leged  crime;  but  she  can  not  be  asked  if 

ports  to  amend  a  particular  section  of  an  she  had  intercourse  with  another  one  prior 

official  compilation:    State  v.  Robinson,  82  to   the  commission   of   the   alleged   crime: 

Or.  49,  48  Pac.  367.  '  State  v.  Ogden.  39  Or.  196,  66  Pac.  449. 

The    law    conclusively    presumes    that   a       On  a  prosecution  for  rape  defendant  may 

female  child  under  the  age   of  sixteen   Is  show  the  bad  reputation  for  chastity  of  the 

incapable  of  consenting,  and  therefore  ac-  prosecutrix,    who    is   of   full   age,    but   not 

tual  consent  is  immaterial,  and  this  is  so  specific  acts  of  unchastlty:    State  v.  Ogden, 

whether  the  crime  charged  is  rape  or  at-  39  Or.  196,  66  Pac.  449. 
tempt  to  ccmimit  rape:    State  v.   Sargent,       E2vidence  that  the  prosecutrix  was  deliv- 

32  Or.  114.  49  Pac.  889;  State  v.  Lee,  83  Or.  ered  of  a  child  a  short  time  before  the  trial 

609,  66  Pac.  416.  is  admissible  in  connection  with   the  evl- 

Actual    force    is    not   necessarily   an    in-  dence  that  she  was  under  the  age  of  con- 

Sredient  of  statutory  rape:   State  v.  Lee,  33  sent  at  the  time  of  the  trial,  as  tending  to 

r.  610,  66  Pac.  416;  State  v.  Home,  20  Or.  prove  the  corpus  delicti:   State  v.  Robinson, 

485.  26  Pac.  666.  32  Or.  49.  48  Pac.  367. 

The  fact  that  the  female  did  not  make  On  a  prosecution  for  rape,  or  attempt  to 
complaint  immediately  after  the  commis-  commit  rape,  testimony  is  admissible  as  to 
sion  of  the  crime  goes  simply  to  the  ques-  the  manner  and  appearance,  and  the  condi- 
tion of  whether  or  not  It  was  committed  tlon  of  the  person  of  the  prosecutrix  shortly 
with  her  consent;  the  consent  being  elim-  after  the  aileged  assault,  and  of  the  fact 
inated  where  the  female  is  under  the  age  of  that  she  made  a  disclosure,  but  not  as  to 
consent,  the  fact  that  she  did  not  complain  what  the  injured  girl  and  her  companion 
Immediately  is.  therefore,  Immaterial:  State  told  the  witness  about  the  alleged  assault 
V.  Birchard,  36  Or.  491.  69  Pac.  468.  shortly  after  Its  occurrence.    Such  evidence 

On  a  trial  for  assault  with  intent  to  com-  Is  not  part  of  the  res  gestae,  and  is  not  the 

mlt  rape  the  court  did  not  Invade  the  prov-  kind  of  hearsav  that  Is  admissible:    State 

ince  of  the  Jury   in  charging  that  "if  the  v.  Sargent.  32  Or.  Ill,  49  Pac.  889;  State  v. 

evidence  establishes  the  facts  which  usually  Tom,  8  Or.  180. 

accompany  and  precede  the  crime  of  rape       The  prosecutrix  In  a  prosecution  for  rape, 

when    fully    consummated,    then,    if    such  where  the  girl  was  under  the  age  of  sixteen, 

facts  and  circumstances  have  not  been  ex-  is  in  no  sense  an  accomplice,  and  a  con- 

plained,  and  the  assault  is  made  out,  It  is  victionmay  be  had  upon  her  uncorroborated 

fair   to  assume   that  the  assault  was  ac-  testimony:     State  v.   Knighten,   39   Or.   63, 

companled    with    the    intent":      State    v.  64  Pac.  866. 
Chaims.  26  Or.  221,  36  Pac.  460.  INDICTMENT.— An   Indictment  charging 

An    Instruction   that  the  Jury  shall    And  that  defendant,  being  a  male  person  over 

the  defendant  guilty  If  they  And  that  the  sixteen   years   of   age,    did   forcibly   ravLsh 

assault   was   made   within   three   years,    is  and  have  carnal  sexual  intercourse  with  a 

harmless,  where  there  might  have  been  a  specified  female  child  under  sixteen  years 

period  within  the  three  years  when   such  of   age.    charges   common   law   as   well  as 

act  would  not  constitute  the  crime  of  rape,  statutory  rape,  and  is  open  to  an  objection 

and  the  evidence  shows  that  the  act  com-  for  duplicity:    State  v.  Lee,  33  Or.  607,  66 

plained  of  was  committed  at  a  time  when  Pac.  416.    • 
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An  indictment  under  this  section  is  not  An  objection,  however,  for  duplicity  must 

defective  in  failing  to  alleare  that  defendant  be  taken  in  the  court  below  by  demurrer, 

was  over  sixteen  years  of  a^e:    State  v.  and  a  failure  to  demur  waives  the  objec- 

KnifiThten,  39  Or.  63.  64  Pac.  866.  tlon.  and  after  a  conviction  that  part  of  the 

An    indictment    which    charges    that    a  indictment   chareins   a   crime   other  than 

father  did  "unlawfully,  feloniously,  forcibly,  that  convicted  oc  will  be  regarded  as  sur- 

incestuously,   and  violently,   in  and  upon*'  plusase:    State  v.  Lee.  83  Or.  507,  66  Pac. 

his  daughter  *'make  an  assault,  and  then  416;  State  v.  Jarvls,  18  Or.  360.  23  Pac.  2S1; 

and  there  unlawfully,  feloniously,  forcibly.  State  v.  Home.  20  Or.  486.  26  Pac.  665. 

Incestuously,  and  violently,  against  the  will  If  the  word  "violently"  is  used  in  the  tn- 

of  her.  the  said  daughter,  did  ravish  and  dictment  instead  of  "forcibly,"  as  used  In 

carnally  know  her,"  etc.,  charges  both  the  the  statute,  the  indictment  is  not  rendered 

crime  of  rape  and  incest:    State  v.  Jarvls,  insufficient:    State  v.  Daly,  16  Or.  240,  18 

18  Or.  361.  23  Pac.  261.  Pac.  857. 

§  1761.    Rape  upon  Sister  or  Daughter. 

A  person  convicted  of  a  rape  upon  his  sister^  of  the  whole  or  half-blood, 
or  upon  his  daughter  or  the  daughter  of  his  wife,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  twenty  years^  or  during  the 
life  of  such  person.     [L.  1864;  D.  Cd.  §  522;  D.  &  L.  §  626;  H.  C.  §  1734.] 

§  176S.    Mayhem  Defined  ^-  Punishment  For. 

If  any  person  shall  purposely  and  maliciously^  or  in  the  commissioii 
or  attempt  to  commit  a  felony^  cut  or  tear  out  or  disable  the  tongue,  put  out 
or  destroy  the  eye,  cut  or  slit  or  tear  off  an  ear,  cut  or  slit  or  mutilate  the 
nose  or  lip,  or  cut  off  or  disable  the  limb  or  member  of  another,  such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  one  nor  more  than  twenty  years.  [L.  1864; 
D.  Cd.  §  523;  D.  &  L.  §  527;  H.  C.  §  1736.] 

The  offense  made  punishable  by  this  sec-       The  evidence  Is  insufficient  to  authorise 

tlon  may  be  denominated  *'mayhem"  in  the  a  conviction,  where  it  shows  that  the  In- 

Indictment:    State  v.  Vowels,  4  Or.  324.  Jury    to   the   lip   was   caused   by  a  biting 

To  Justify  conviction  under  this  section  which  occurred  durln^r  a  hand  to  hand  flgiit 

the  evidence  must  show  beyond  a  reasona-  In  which  no  weapons  were  used,  but  fafls 

ble  doubt  that  the  accused  did  the  cuttinir*  to  show  that  such  injury  was  especially  In- 

sllttlnsr.   or  mutilating,  purposely,   deliber-  tended,  or  that  it  was  inflicted  otho-wiae 

ately,  and  deslanedly,  or  in  the  commission  than  as  incidental  to  the  flg:ht:    State  v. 

or  attempt  to  commit  a  felony:  State  v.  Cody,  18  Or.  606,  28  Pac.  891,  24  Pac  89^ 
Cody,  18  Or.  506,  28  Pac.  891,  24  Pac  895. 

9  1768.    Duel,  or  Sending  Challenge  Therefor. 

If  any  person  shall  engage  in  a  duel  with  a  deadly  weapon^  although  no 
killing  ensue^  or  shall  challenge  another  to  fight  a  duel  with  a  deadly  weapon, 
or  shall  send  or  deliver  any  verbal  or  vrritten  message  purporting  or  intending 
to  be  such  challenge,  although  no  duel  ensue,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years.  [L.  1864;  D.  Cd.  §524;  D.  &  L.  §628; 
H.  C.  §  1736.] 

§  1764.    Accepting  or  Carrying  Challenge,  or  Aiding  in  DueL 

If  any  person  accept  a  challenge  to  fight  a  duel  with  a  deadly  weapon, 
or  shall  knowingly  carry  or  deliver  any  such  challenge  or  message,  although 
no  duel  ensue,  or  shall  be  present  at  the  fighting  of  such  a  duel  as  an  aid, 
second,  or  surgeon,  or  shall  advise,  encourage,  or  promote  such  duel,  such 
person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years.  [L.  1864;  D.  Ci 
§  525;  D.  &  L.  §  529;  H.  C.  §  1737.] 
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1 1760.     Posting  Another  for  not  Engaging  in  DueL 

If  any  person  shall  in  any  manner  post  another,  or  in  writing  or  print 
nse  any  reproachful  or  contemptuous  language  to  or  concerning  another  for 
not  fighting  a  duel,  or  for  not  sending  or  accepting  a  challenge  to  fight  a 
duel^  such  person,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor  more  than  two  years. 
[K  1864;  D.  Cd.  §  526;  D.  &  L.  §  630;  H.  C.  §  1738.] 

i  176^    Assault,  Being  Anned  with  a  Cowhide. 

If  any  person  shall  assatdt,  or  assault  and  beat  another  with  a  cowhide, 
whip,  stick,  or  like  thing,  having  at  the  time  in  his  possession  a  pistol,  dirk, 
or  other  deadly  weapon,  with  intent  to  intimidate  and  prevent  such  other 
from  resisting  or  defending  himself,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years.'     [L.  1864 ;  D.  Cd.  §  527 ;  D.  &  L.  §  631 ;  H.  C.  §  1739.\ 

1 1797.    Assault  with  Intent  to  Kill,  Rob,  Commit  Rape,  or  Mayhem. 

If  any  person  shall  assault  another  with  intent  to  kill,  to  rob,  or  to 
commit  rape  upon  such  other,  or  to  commit  any  of  the  crimes  specified  in 
section  1762,  such  person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than  ten  years. 
[L.  1864;  D.  Cd.  §  628;  D.  &  L.  §  632;  H.  C.  §  1740.] 

A  g\T\  under  the  acre  of  sixteen  years  can  victlon  of  assault  with  a  dangerous  weapon 

not    consent   to   an   attempted    intercourse  under  {  1771.  post:    State  v.  McLennen,  IS 

any  more  than  she  can  to  the  completed  Or.  60,  16  Pac.  879. 

act:    State  v.  Sargent,  32  Or.  110,  4v  Pac.  An  indlcment  which  charges  that  an  as- 

889.  sault  was  made  with  Intent  to  "violently" 

An  indictment  drawn  under  this  section,  ravish,  etc.,   Is  sufficient  to  convict  under 

charging  that  the  defendant  did  "unlawfully  the  statute  which  provides  for  punishment 

and  feloniously  assault  one  M.  with  a  re-  for  forcibly  ravishing:   State  v.  I)aly,  16  Or. 

volver    loaded    with    powder    and    ball    by  240,  18  Pac.  367. 

shooting  him,   said   M.,    In   and   upon   the  In  an  Indictment  for  assault  with  intent 

body,  and'  by  shooting  at  him,  the  said  M.,  to  kill,  after  properly  charging  assault,  the 

w^ith  intent  to  kill  him  with  the  said  re-  intent  may  be  alleged  by  averring  that  the 

volver,  a  dangerous  weapon,  which  he.  the  assault  wgls   made   "with   the   Intent   him, 

■aid  McL.,  then  and  there  held  in  his  hand,  the  said  J.  B.,  then  and  there  to  kill  and 

being  then  and  there  within  shooting  dls-  murder":    State  v.   Lynch,   20  Or.   389,   2S 

tance  of  him,  said  M.,"  will  sustain  a  con-  Pac  219. 

1 1768.    Assault  and  Robbery,  Being  Anned  with  a  Dangerous  Weapon. 

If  any  person  being  armed  with  a  dangerous  weapon  shall  assault  an- 
other with  intent,  if  resisted,  to  kill  or  wound  the  person  assaulted,  and  shall 
rob,  steal,  or  take  from  the  person  assatdted  any  money  or  other  property 
which  may  be  the  subject  of  larceny,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  five  nor 
more  than  twenty  years.  [L.  1864;  D.  Cd.  §  629;  D.  &  L.  §  533;  H.  C. 
§  1741.] 

In  an  Indictment  for  taking:  money  by  and   bullets,    did   willfully  and   feloniously 

force  from  the  person  of  another,  it  is  not  assault  the  persons   named  by  feloniously 

necessary  to  aliegre  that  the  money  taken  almingr  and  pointing  such  rifle  toward  and 

was  the  property  of  another  than  the  de-  at  the  bodies  of  such  persons,  accused  beingr 

fendant:    State  v.  DiUy,  15  Or,  70,  18  Pac.  then  and   there   within  shootlngr  distance, 

648.  sufldclently  charges   the  commission  of  the 

An    indictment    chargingr    that    accused,  oCTense  by  the  use  of  a  dansrerous  weapon, 

being  armed  with  a  dangerous  weapon,  to  under  this  section:    State  v.  Carlson,  39  Or. 

wit,  a  Winchester  rifle  loaded  with  powder  19,  62  Pac.  1017. 
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1 1768.    Robbery  by  Putting  in  Fear,  not  Being  Armed  with  a  Dangerous 
Weapon. 

If  any  person,  not  being  anned  with  a  dangerous  weapon,  shall  by  force 
and  violence,  or  by  assault,  or  by  putting  in  fear  of  force  and  violence  or 
assault,  rob,  steal,  or  take  from  the  persoii  of  another  any  money  or  other 
property  which  may  be  the  subject  of  larceny,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years.  [L.  1864;  D.  Cd.  §630;  D.  &  L.  §534; 
H.  C.  §  1742.] 

An  Indictment  Is  defective  which  falls  to  sustain  a  conviction  of  larceny  from  the 
chargre  that  the  ofTense  was  committed  hy  person  under  {  1800.  where  it  fsJls  to  charge 
force  and  violence,  or  by  puttlnflr  In  fear  of  that  the  property  was  taken  from  the  per- 
force and  violence,  or  assault,  as  the  case  son:  State  v.  Lawrence.  20  Or.  236.  2S  rac. 
may  be;  and  such  an  indictment  will  not  6S8. 

§  1770.    Attempt  to  Kill  or  Injure  by  Means  not  Constituting  an  Assault. 

If  any  person  shall  attempt  to  kill  or  injure  another  by  poisoning,  or 
other  like  means  not  constituting  an  assault  with  such  intent,  such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  less  than  three  nor  more  than  fifteen  years.  [L.  1864;  D.  Cd 
§  531;  I>.  &  L.  §  535;  H.  C.  §  1743.] 

f  1771.    Assault  with  a  Dangerous  Weapon. 

If  any  person,  being  armed  with  a  dangerous  weapon,  shall  assault  an- 
other with  such  weapon,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  six  months  nor  more 
than  ten  years,  or  by  imprisonment  in  the  county  jail  not  less  than  one  month 
nor  more  than  one  year,  or  by  fine  not  less  than  one  hundred  nor  more  than 
one  thousand  dollars.  [L.  1864;  D.  Cd.  §  632;  L.  1866,  p.  7,  §  1;  D.  &  L 
§  636 ;  H.  C.  §  1744.] 

In  most  states  the  crime  corresponding  with  a  dangerous   weapon  and  assaulting 

to  that  covered  by  this  section  Is  assault  another  with  such  weapon,  no  specific  in- 

with    a    deadly    weapon.      A    "dan^rous  tent  to  Inflict  death  or  great  bodily  harm  is 

weapon"  Is  one  likely  to  produce  death  or  necessary'.      No   other   intent    Is   necessarr 

gresLt  bodily  harm,   and  a  loaded  pistol  is  than  that  which  Is  embraced  In  the  act  of 

such  a  weapon  within  the  knowledsre  of  the  belne  armed  with  a  dangerous  weapon  and 

court.      When    the    court    can    declare    the  making   an    assault    upon    another  penon 

weapon   to  be  dangerous,   It  should  do  so,  with  such  weapon:    State  v.  Godfrey,  17  Or. 

but  when  the  question   Is  one  of  law  and  300,  20  Pac.  626,  11  Am.  St  Rep.  830. 

fact.    It  should  be  submitted   to  the  Jury:  To  constitute  an  assault  there  must  be 

United  States  v.  Williams,  6  Saw.  244.  an  Intentional  attempt  by  violence  to  do  an 

A  dangerous  weapon  is  one  by  the  use  of  Injury  to  the  person  of  another,  and  such 
which  death  or  great  bodily  harm  can  be  attempt  must  oe  coupled  with  the  present 
inflicted.  An  unloaded  gun.  however.  In  the  ability  to  do  such  injury:  State  v.  Godfrey, 
hands  of  a  person  four  or  flve  rods  away,  17  Or.  300,  20  Fac.  625.  11  Am.  St.  Rep.  S30. 
Is  not  a  dangerous  weapon:  State  v.  Qod-  An  indictment  is  sufficient  to  charge  this 
frey,  17  Or.  300,  20  Pac.  626,  11  Am.  St.  crime  If  it  follows  substantially  the  Ian- 
Hep.  830.  guage  of  the  statute,  and  spedfles  tbat  such 

Guns,  swords,  pistols,  knives,  and  the  weapon  was  a  revolver  charged  with  gun- 
like,  are  lethal  weapons,  as  a  matter  of  powder  and  leaden  bullets,  and  need  not 
law,  when  used  within  striking  distance  aver  that  at  the  time  of  the  assault  the  de- 
from  the  party  assaulted;  all  others  are  fendant  was  within  striking  distance  of  the 
lethal  or  not  according  to  their  capability  of  person  assaulted,  or  within  the  distance  the 
producing  death  or  erreat  bodily  harm  in  revolver  would  carry:  Jackson  v.  United 
the  manner  in  which  they  are  used,  and  of  States.  102  Fed.  483. 

this  the  Jury  must  be  the  Judges:  State  v.  See  note  to  S  1767,  ante,  as  to  an  indict- 
Godfrey.  17  Or.  300.  20  Pac.  626,  11  Am.  St.  ment  under  that  section  sustaining  a  con- 
Rep.  830.  vlctlon  under  this. 

To  constitute  the  crime  of  being  armed 

1 177S.    Assault,  or  Assault  and  Battery,  not  Being  Armed  with  a  Dangeroas 
Weapon. 

If  any  person,  not  being  armed  with  a  dangerous  weapon,  shall  assault 


^^. 


Chap,  il]  Of  Crimes  Against  thb  Person.  639 

another^  or  shall  commit  an  assault  and  battery  upon  another^  such  person^ 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less 
than  fi.fty  nor  more  than  five  hundred  dollars.  [L.  1864;  D.  Cd.  §533; 
D.  &  L.  §  537 ;  H.  C.  §  1746.] 

The  circuit  court  can  not  impose  a  fine  of  less  than  |60  for  this  offense:     Ex  parte 
Martin.  46  Fed.  482. 

1 177S.    Pointing  Gun  at  Another,  a  Misdemeanor. 

It  shall  be  unlawful  for  any  person  over  the  age  of  sixteen  years,  with 
or  without  malice,  purposely  to  point  or  aim  any  pistol,  gun,  revolver,  or 
other  firearm,  within  range  of  said  firearm,  either  loaded  or  empty,  at  or 
towards  any  other  person,  except  in  self-defense;  and  any  person  so  offending 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  in  any 
8uni  not  less  than  ten  dollars  nor  more  than  five  hundred  dollars,  or  be 
imprisoned  in  the  county  jail  not  less  than  ten  days  nor  more  than  six 
months,  or  both.     [L.  1893,  p.  29.] 

f  1774.    Kidnapping,  how  Punished. 

Every  person  who,  without  lawful  authority,  forcibly  seizes  and  confines 
another,  or  inveigles  or  kidnaps  another,  with  intent  either, — 

1.  To  cause  such  other  person  to  be  secretly  confined  or  imprisoned  in 
this  state  against  his  will;  or, 

2.  To  cause  such  other  person  to  be  sent  out  of  this  state  against  his 
will, — ^shall  be  punished  by  imprisonment  in  the  state  penitentiary  not  less 
than  one  nor  more  than  ten  years.     [L.  1876,  p.  3,  §  1 ;  H.  C.  §  1746.] 

The  crime  defined  by  this  section  is  com-  pected  to  take  him.  or  cause  him  to  be 
pletely  committed  whenever,  by  false  and  taken,  out  of  the  state,  and  a  prosecution 
fraudulent  representations,  or  other  means  therefor  can  not  be  maintained  in  any- 
adequate  to  Uiat  end,  the  person  invelsrled  other  county  than  the  one  in  which  such 
Is  caused  or  induced  to  surrender  himself  Inveiglement  took  place:  In  re  Kelly,  46 
to  the  gruidance  or  control  of  those  whom  Fed.  664. 
the  party  guUty  of  the  inveisrlement  ex- 

,i  1776.    Child  Stealing,  how  Punished. 

Every  person  who  maliciously,  forcibly,  or  fraudulently  takes  or  entices 
away  any  child  or  minor  under  the  age  of  sixteen  years,  with  intent  to  detain 
and  conceal  such  child  from  its  parent,  guardian,  or  other  person  having  the 
lawful  charge  of  such  child,  shall,  upon  conviction  thereof,  be  punished  by 
imprisonment  in  the  state  penitentiary  not  less  than  one  year  nor  more  than 
twenty-five  years,  or  by  fine  not  exceeding  ten  thousand  dollars.  [L.  1876, 
p.  3,  §  2 ;  H.  C.  §  1747 ;  L.  1901,  p.  123,  §  1.] 

i  1776.    Negligently  Managing  Water  Craft,  Injuring  Property  and  Endanger- 
ing Life. 

If  any  person  or  persons  in  control  or  management  of  a  steamboat  or 
other  water  craft  shall  willfully  or  negligently  so  conduct  or  manage  said 
steamboat  as  to  injure  or  destroy  the  property  of  another,  thereby  endanger- 
ing human  life,  such  person,  upon  conviction  thereof,  shall  be  punished  by 
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imprifiomnent  in  the  penitentiary  not  less  than  one  and  not  exceeding  five 
years^  or  by  fine  of  not  less  than  five  hundred  and  not  exceeding  one  thousand 
dollars,  or  both.     [L.  1876,  p.  6S ;  H.  C.  §  1757.] 

8  1777.    Attempting  to  Extort  Money. 

If  any  person,  either  verbally  or  by  any  writtea  or  printed  communica- 
tion, shall  threaten  any  injury  to  the  person  or  property  of  another,  or  that 
of  any  person  standing  in  the  relation  of  parent  or  child,  husband  or  wife, 
or  sister  or  brother  to  such  other,  or  shall  in  like  manner  threaten  to  accuse 
another  of  any  crime,  with  intent  thereby  to  extort  any  pecuniary  advantage 
or  property  from  such  other,  or  with  intent  to  compel  such  other  to  do  any 
act  against  his  will,  such  person,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  six  months  nor  more  than 
two  years,  or  by  imprisonment  in  the  county  jail  not  less  than  three  months 
nor  more  than  one  year.  [L.  1864;  D.  Cd.  §  634;  D.  &  L.  §  538;  H.  C. 
§  1748.] 

§  1778.    Libel,  Penalty  For. 

If  any  person  shall  willfully,  by  any  means  other  than  words  orally 
spoken,  publish  or  cause  to  be  published  of  or  concerning  another  any  fake 
and  scandalous  matter,  with  intent  to  injure  or  defame  such  other  person, 
upon  conviction  thereof  he  shall  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year,  or  by  a  fine  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars.  Any  allusion 
to  any  person  or  family,  with  intent  to  injure,  defame,  or  maliciously  annoy 
such  family,  shall  be  deemed  to  come  within  the  provisions  of  this  section; 
and  it  is  hereby  made  the  duty  of  the  circuit  judge  of  each  judicial  district 
of  this  state  to  read  this  section  to  the  grand  jury  at  each  session  of  the  coort, 
and  of  the  prosecuting  attorney  of  each  judicial  district,  to  see  that  its  pro- 
visions are  enforced,  whether  the  party  injured  desire  to  prosecute  such 
offense  or  not.  [L.  1864;  D.  Cd.  §  625 ;  D.  &  L.  §  539 ;  L.  1878,  p.  96,  §  1; 
H.  C.  §  1749.] 

Where  the  words  of  a  pubUcation  apply  intent  to  injure  or  defame  the  prosecnting 

to  a  person's  property  in  such  a  way  as  to  witness.     The  natural  and  probable  conse- 

injure    his    reputation    or    expose    him    to  quence  of  such  a  publication  is  to  injur® 

hatred,  contempt,  or  ridicule.   It  is  a  libel  and   defame,   and   the   law   presumes  that 

on  such  person;  and  every  injurious  publi-  defendant  intended  such  a  result  when  be 

cation   conceminsr   another,    if   it   contains  committed  the  act  complained  of:   State  v. 

libelous  matter,  is  presumed  to  have  been  Mason,  supra. 

made    maliciously,    and    this    presumption  When  a  libel  is  published  in  a  newspaper 

continues  until  it  appears  that  the  libelous  the  proprietor  is  prima  facie  criminally  ua- 

matter  is  in  fact  true,  and  was  published  ble,  and  he  can  not  excuse  himself  by  show- 

with    good    motives    and    Justifiable    ends:  ing  that  the  article  was  published  without 

State  V.  Mason,  26  Or.  276,  38  Pac.  130,  46  his  knowledge  and  consent,  unless  it  further 

Am.  St  Rep.  829,  26  L>.  R.  A.  779.  appear  that  its  publication  did  not  occur 

It  is  not  necessary  in  order  to  constitute  through  any  negligence  or  want  of  ordinary 

the    offense    of    libel    that    the    defendant  care  on  his  part:    State  v.   Maaon»  supra, 
should  have  entertained  a  specific  malicious 
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CHAPTER  III. 

OF    CRIMES   AGAINST    PROPERTY. 

§  1779.    Anon  by  Burning  Dwelling  in  Nighttime. 

If  any  person  shall  willfully  and  maliciously  bum  in  the  nighttime  any 
dwelling  house  of  another,  or  shall  in  the  nighttime  willfully  or  maliciously 
set  fire  to  any  building  owned  by  himself  or  another,  by  the  burning  whereof 
any  dwelling  house  of  another  shall  be  burned  in  the  nighttime,  such  person 
shall  be  deemed  guilty  of  arson,  and  upon  conviction  thereof  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  ten  nor  more  than  twenty 
years.     [L.  1864;  D.  Cd.  §  535;  D.  &  L.  §  540;  H.  C.  §  1750.] 

§  1780.    Arson  by  Burning  Other  Building  or  Boat  in  Nighttime. 

If  any  person  shall  willfully  and  maliciously  bum  in  the  nighttime  any 
church,  courthouse,  townhouse,  meeting  house,  asylum,  college,  academy, 
schoolhouse,  prison,  jail,  or  other  public  building  erected  or  used  for  public 
uses,  or  any  steamboat,  ship,  or  other  vessel,  or  any  banking  house,  warehouse, 
express  oflBce,  storehouse,  manufactory,  mill,  barn,  stable,  shop,  or  ofiBce  of 
another,  or  shall  willfully  and  maliciously  set  fire  to  any  building  or  boat 
owned  by  himself  or  another,  by  the  burning  whereof  any  edifice,  building, 
boat,  or  vessel  mentioned  in  this  section  shall  be  burned  in  the  nighttime, 
such  person  shall  be  deemed  guilty » of  arson,  and  upon  conviction  thereof 
shall  be  pimished  by  imprisonment  in  the  penitentiary  not  less  than  five 
nor  more  than  fifteen  years.  [L.  1864;  D.  Cd.  §  536;  D.  &  L.  §  541;  H.  C. 
§  1751.] 

i  1781.    Arson  by  Burning  in  the  Daytime. 

If  any  person  shaU  in  the  daytime  willfully  and  maliciously  commit  any 
of  the  acts  specified  in  sections  1779  and  1780,  and  thereby  declared  to  be 
arson,  such  person  shall  be  deemed  guilty  of  arson,  and  upon  conviction 
thereof  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
three  nor  more  than  ten  years.  [L.  1864;  D.  Cd.  §  537;  D.  &  L.  §  542; 
H.  C.  §  1752.] 

8  178S.    Maliciously  Burning  Other  Buildings. 

If  any  person  shall  willfully  and  maliciously  burn  any  building  what- 
soever of  another,  other  than  those  specified  in  sections  1779  and  1780,  or 
shall  willfully  and  maliciously  burn  any  bridge,  lock,  dam,  or  flume  of  an- 
other, or  erected  or  used  for  public  uses,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years.     [L.  1864;  D.  Cd.  §  538 ;  D.  &  L.  §  543 ;  H.  C.  §  1753.] 

S  1788.    Preceding  Sections  to  Extend  to  Married  Woman, 

The  preceding  sections  of  this  chapter  shall  each  extend  to  and  include 

VOUI.— 41. 
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a  married  woman  who  may  commit  either  of  the  crimes  therein  specified, 
though  the  property  burned  or  set  on  fire  may  belong  wholly  or  in  part  to 
her  husband.     [L.  1864;  D.  Cd.  §  539;  D.  &  L.  §  644;  H.  C.  §  1754.] 

S  1784.    Malicious  Burning  of  Lumber  or  Vegetable  Products. 

If  any  person  shall  willfully  and  maliciously  bum  any  pile  or  parcel 
of  boards  or  other  lumber^  timber^  or  wood;  or  any  stack  of  hay^  grain,  or 
other  vegetable  product ;  or  any  hay,  grain,  or  other  vegetable  product  sct- 
ered  from  the  soil,  but  not  stacked;  or  any  growing  grass  or  grain,  or  other 
growing  vegetable  product  of  the  soil, — such  person,  upon  conviction  thereof, 
shall  be  pimished  by  imprisonment  in  the  penitentiary  not  less  than  six 
months  nor  more  than  three  years.  [L.  1864;  D.  Cd.  §  540;  D.  &  L.  §  545; 
H.  C.  §  1755.] 

§  1786.    Burning  With  Intent  to  Injure  Insurer. 

If  any  person  shall  willfully  bum,  or  in  any  other  manner  injure  or 
destroy  any  property  whatever,  which  is  at  the  time  insured  against  loss  or 
damage  by  fire  or  other  casualty,  with  intent  to  defraud  or  prejudice  the 
insurer,  whether  the  same  be  the  property  of  such  person  or  of  any  other, 
such  person,  upon  conviction  thereof,  shall  be  pimished  by  imprisonment  in 
the  penitentiary  not  less  than  three  nor  more  than  seven  years.  [L.  1864; 
D.  Cd.  §  541 ;  D.  &  L.  §  546 ;  H.  C.  §  1756.] 

8  1786.    Criminal  Action  for  Burning  Insured  Building  ^-  Eadstence  of  Polkj 
prima  facie  Evidence  of  What. 

In  all  criminal  cases  where  the  defendant  is  charged  with  buming  or 
attempting  to  bum,  or  otherwise  injure  or  destroy,  any  building  or  other 
property  whatever,  which  is  at  the  time  insured  against  loss  or  damage  by 
fire  or  other  casualty,  with  intent  to  defraud  or  prejudice  the  insurer  of 
such  building  or  other  property,  whether  the  same  be  the  property  of  Bnch 
person  or  of  any  other,  proof  of  a  policy  of  insurance,  "in  force  at  the  time 
of  the  alleged  offense,  in  which  the  defendant  had  a  direct  or  indirect  interest, 
'  shall  be  prima  facie  evidence  of  the  fact  of  such  insurance,  and  of  the 
capacity  of  the  company,  firm,  or  individual  purporting  to  issue  such  policy 
to  legally  issue  the  same;  and  in  all  such  cases  it  shall  not  be  necessary  to 
allege  or  prove  that  the  alleged  insurer  was  a  corporation.  [L.  1898, 
p.  37,  §  1.] 

§  1787.    Maliciously  Kindling  Fire. 

If  any  person  shall  maliciously,  with  intent  to  injure  any  other  person, 
by  himself  or  any  other  person,  kindle  a  fire  on  his  own  land  or  the  land  of 
any  other  person,  and  by  means  of  such  fire  the  buildings,  fences,  crops,  or 
other  personal  property  or  wooded  timber  lands  of  any  other  person  shall  be 
destroyed  or  injured,  he  shall,  on  conviction,  be  punished  by  a  fine  not  less 
than  twenty  dollars  nor  more  than  one  thousand  dollars,  or  by  imprisonment 
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in  the  comity  jail  not  less  than  three  months  nor  more  than  twelve  months, 
according  to  the  aggravation  of  the  offense.     [L.  1893,  p.  45,  §  1.] 

S  1788.    Fire  Kindled  Without  Malice  to  Damage  of  Another. 

If  any  person  shall  without  malice  kindle  any  fire  in  any  field,  pasture, 
indoBure,  forest,  prairie,  or  timber  land  not  his  own,  without  the  consent  of 
the  owner,  and  the  same  shall  spread  and  do  damage  to  any  buildings,  fences, 
crops,  cordwood,  bark,  or  other  personal  property  not  his  own,  or  to  any 
wood  or  timber  land  not  his  own,  he  shall,  on  conviction,  be  punished  by  a 
fine  of  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars  and 
costs  according  to  the  aggravation  of  the  offense,  and  shall  stand  committed 
until  the  fine  and  costs  are  paid.     [L.  1893,  p.  46,  §  2.] 

1 1788.    Trespassers,  Fire  Kindled  By. 

Any  person  who  shall  enter  upon  the  lands  of  another  person  for  the 
purpose  of  hunting  or  fishing,  and  shall  without  the  consent  of  the  owner  of 
said  lands,  kindle  any  fire  thereon,  shall  be  punished  by  a  fine  not  less  than 
ten  dollars  nor  more  than  one  hundred  dollars ;  and  if  such  fire  be  kindled 
maliciously,  and  with  the  intent  to  injure  any  other  person,  such  offender 
shall  be  punished  by  a  fine  not  less  than  twenty  dollars  nor  more  than  two 
hundred  and  fifty  dollars,  or  by  imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  twelve  months.     [L.  1893,  p.  46,  §  3.] 

f  1780.    Willfully  Setting  Fire  in  Wooded  Country  or  Forest. 

Any  person  or  persons  who  shall  willfully  set  fire  to  any  wooded  country 
or  forest  belonging  to  the  state  or  the  United  States,  or  to  any  person  or 
persons,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  before 
a  court  of  competent  jurisdiction,  shall  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars,  or  imprisonment  not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment:  Provided,  that  nothing  herein  contained  shall  apply 
to  any  person  who  in  good  faith  sets  a  back  fire  to  prevent  the  extension  of 
a  fire  already  bupiing.     [L.  1893,  p.  46,  §  4.] 

f  1781.    Moiety  of  Fine  to  go  to  Informer. 

Upon  any  prosecution  under  this  act,  one  half  of  the  fine  imposed  shall 
be  paid  to  the  person  who  first  gives  information  thereof  to  the  district 
attorney  for  the  district  in  which  the  offense  is  committed,  and  the  other 
moiety  shall  be  paid  into  the  coimty  treasury  for  the  benefit  of  the  common 
school  fund  of  the  county  in  which  said  fine  is  collected.    [L.  1893,  p.  46,  §  6.] 

The  act  referred  to  in  this  and  the  .succeedln^r  section,  is  the  act  of  Fehruary  20,  1893, 
and  is  contained  in  88  1787  to  1790  hereof,  inclusive. 

1 179i.    Proclamation  of  Warning  —  Governor  to  Issue. 

It  is  hereby  made  the  duty  of  the  governor  of  this  state  to  issue  a 
proclamation  on  the  first  day  of  July  of  each  year,  calling  public  attention 
to  the  provisions  of  this  act  and  warning  all  persons  against  violating  the 
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same.  It  is  also  made  the  duty  of  each  circuit  judge  of  this  state  to  read 
the  provisions  of  this  act  to  each  grand  jury  when  charging  them  as  to  their 
duties.     [L.  1893,  p.  46,  §  6.] 

(  1793.    Burglary  in  Dwelling  House  in  Nighttime. 

If  any  person  shall  break  and  enter  any  dwelling  house  in  the  night- 
time, in  which  there  is  at  the  time  some  human  being,  with  intent  to  commit 
a  crime  therein,  or  having  entered  with  such  intent,  shall  break  any  such 
dwelling  house  in  the  nighttime,  or  be  armed  with  a  dangerous  weapon 
therein,  or  assault  any  person  lawf  uUy  therein,  such  person  shall  be  deemed 
guilty  of  burglary,  and  upon  conviction  thereof  shall  be  punished  by  imprison- 
ment, in  the  penitentiary  not  less  than  five  nor  more  than  fifteen  years. 
[L.  1864;  D.  Cd.  §  642;  D.  &  L.  §  547;  H.  C.  §  1758.] 

An  indictment  which  fails  to  charge  that  sufficient:    State  v.  Wright,  19  Or.  258,  24 

the  breaking  and  entering  was  in  the  night-  Pac.  229. 

time,  or  that  there  was  In  the  house  some  Under  an  indictment  charging  forcible 
human  being,  is  insufficient  to  authorize  breaking  it  is  sufficient  to  show  that  th« 
conviction  under  this  section:  State  v.  entry  was  unlawful  and  without  force.  Sec- 
Mack,  20  Or.  235.  26  Pac.  639.  tlon  1797,  post,   enlarges  the  scope  of  this 

An   indictment   which    follows    the   form  section   so   that   any   unlawful  entry  is  & 

given  in  the  appendix,  which  does  not  give  breaking  and  entering:    State  v.  Huntley, 

the  name  of  the  owner  of  the  building,  is  26  Or.  349,  35  Pac.  1064. 

(  1794.    Burglary  in  Dwelling  House  in  Daytime. 

If  any  person  shall  in  the  daytime  commit  any  of  the  acts  specified  in 
section  1793,  and  thereby  declared  to  be  burglary,  such  person  shall  be 
deemed  guilty  of  burglary,  and  upon  conviction  thereof  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  three  nor  more  than  ten 
years.     [L.  1864;  D.  Cd.  §  543;  D.  &  L.  §  548;  H.  C.  §  1769.] 

An  indictment  which  fails  to  allege  that  the  breaking  was  done  in  the  daytime, 
and  that  there  was  a  human  being  in  the  house,  is  insufficient  to  sustain  a  oonvictioa 
under  this  section:    State  v.  Mack,  20  Or.  236,  26  Pac.  639. 

§  1785.    Burglary,  not  in  Dwelling  House. 

If  any  person  shall  break  and  enter  any  building  within  the  curtilage  of 
any  dwelling  house,  but  not  forming  a  part  thereof,  or  shall  break  and  enter 
any  building  or  part  thereof,  booth,  tent,  railway  car,  vessel,  boat,  or  other 
structure  or  erection  in  which  any  property  is  kept,  with  intent  to  steal 
therein,  or  to  commit  any  felony  therein,  such  person  shall  be  deemed  guiltr 
of  burglary,  and  upon  conviction  thereof  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  two  nor  more  than  five  years.  [L.  1864; 
D.  Cd.  §  544;  D.  &  L.  §  649;  H.  C.  §  1760.] 

An  indictment  under  this  section  follow-  sonal  property  of  said  county  and  state  waj 

iner  as  near  as  possible  the  form  given  in  kept,  did  then  and  there  the  room  aforesaid 

the    appendix    for    an    indictment    under  unlawfully  break  and  enter,  with  the  intent 

9  1793,  is  sufficient,  and  It  need  not  give  the  the  goods,  etc.,  there  situate  to  steal."  etc., 

name  of  the  owner  of  the  building:   State  v.  sufficiently  avers  that  there  was  property 

Wright,  19  Or.  268.  24  Pac.  229.  of  the  county  kept  in  the  room  at  the  time 

Upon  a  motion  in  arrest  of  Judgment,  an  of  the  entry:    State  v.  Johns,  16  Or.  27,  IS 

indictment    charging    the    defendant    "that  Pac.  647. 
•     •     •     and  being  a  room  in  which  per- 

8  1796.    Burglary  by  Attempting  to  Get  Out  in  Nighttime. 

If  any  person,  having  committed  or  attempted  to  commit  a  crime  in  the 
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dwelling  house  of  another,  shall  break  in  the  nighttime  any  outer  door, 
window  shutter,  or  other  part  of  such  house,  to  get  out  of  the  same,  such 
person  shall  be  deemed  guilty  of  burglary,  and  upon  conviction  thereof  shall 
be  punished  by  imprisonment  in  the  penitentiary  not  less  than  one  nor  more 
than  three  years.     [L.  1864;  D.  Cd.  §  545;  D.  &  L.  §  550;  H.  C.  §  1761.] 

S  1797.    Breaking  and  Bntering,  What  Constitutes. 

Every  unlawful  entry  of  a  dwelling  house,  with  intent  to  commit  a 
crime  therein,  shall  be  deemed  a  breaking  and  entering  of  such  dwelling 
house  within  the  meaning  of  sections  1793  and  1794,  and  every  unlawful 
entry  of  any  building,  booth,  tent,  railway  car,  vessel,  boat,  or  other  structure 
or  erection  mentioned  in  section  1795,  with  intent  to  steal  or  commit  any 
felony  therein,  shall  be  deemed  a  breaking  and  entering  of  the  same  within 
the  meaning  of  section  1795.  [L.  1864 ;  D.  Cd.  §  546 ;  D.  &  L.  §  551 ;  H.  C. 
§  547;  L.  1865,  p.  22,  §  1;  D.  &  L.  §  552;  H.  C.  §  1763.] 

This  section  enlarges  the  scope  of  8  1793.    ante,    so   that   any   unlawful   entry    is   a 
breakin^r  and  entering:    State  v.  Huntley,  25  Or.  349,  85  Pac.  1064. 

S  1798.    Larceny,  Definition  and  Penalty. 

If  any  person  shall  steal  any  goods  or  chattels,  or  any  goYemment  note 
or  bank  note,  promissory  note,  or  bill  of  exchange,  bond,  or  other  thing  in 
action,  or  any  book  of  accounts,  order,  or  certificate,  concerning  money  or 
goods,  due  or  to  become  due,  or  to  be  delivered, 'or  any  deed  or  writing  con- 
taining a  conveyance  of  land,  or  any  interest  therein,  or  any  bill  of  sale,  or 
writing  containing  a  conveyance  of  goods  or  chattels,  or  any  interest  therein, 
or  any  valuable  contract  in  force,  or  any  receipt,  release,  or  defeasance,  or 
any  writ,  process,  or  public  record,  the  property  of  another,  such  person 
shall  be  deemed  guilty  of  larceny,  and  upon  conviction  thereof,  if  the  property 
stolen  shall  exceed  in  value  thirty-five  dollars,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor  more  than  ten  years ;  but  if 
the  property  stolen  shall  not  exceed  the  value  of  thirty-five  dollars,  such 
person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  one  month  nor  more  than  one  year,  or  by  fine  not 
less  than  twenty-five  nor  more  than  one  hundred  dollars.  [L.  1864 ;  D.  Cd. 
§  1762.] 

The  crime  here  defined  is  necessarily  com-  defendant  stole  all  the  articles  mentioned 

mltted  in  committiner  the  crime  defined  by  in  the  indictment,  and  that  their  values  are 

the  next  succeedinfir  section,  and  an  indict-  as  alleKed,  or,  at  least,  the  a«:sregate  value 

ment    under    that    section    will    sustain    a  is  sufficient  to  constitute  the  crime  chargred: 

conviction  of  the  crime  defined  by  this  sec-  State  v.   Kelllher,   32  Or.   243,   60  Pac.  632; 

tion:    State  v.  Savage,  36  Or.  194,  60  Pac.  Howell  v.  State.  1  Or.  242. 

610.  Asportation  and  intent  to  steal  are  neces- 

An    8  negation    in    regard    to    amount    is  sary  elements  in  the  offense  of  larceny.  The 

necessary  in  order  to  determine  the  extent  crime  consists  in  the  felonious  and  fraudu- 

of  punishment  in  an  indictment  under  this  lent  taking  of  property  with  the  intent  to 

section:    State  v.  Savage,  36  Or.  194.  60  Pac.  deprive   the   owner   thereof:     State   v.   Lee 

610;  State  v.  Hanlon,  32  Or.  95.  48  Pac.  353.  Yan.  10  Or.  866. 

An  indictment  for  larceny  need  not  state  Where  tne  defendant  in  good  faith  claims 

the  aggregate  value  of  the  several  articles  to  be  the  owner  of  the  property,  he  can  not 

alleged    to    have    been    stolen,    where    the  be   guilty  of   larceny:     State  v.   Hunsaker, 

mention  of  each  specific  article  is  followed  16  Or.  500.  19  Pac.  605;  State  v.  Swayze,  11 

by  an  allegation  of  its  value:    State  v.  Kel-  Or.  367,  3  Pac.  574. 

liner.  32  Or.  243,  50  Pac.  532.  Property  is  not  taken  without  the  owner's 

The  verdict  need  not  state  the  value  of  consent,   within  the   meaning  of  the  term 

the   property  stolen;   a   general   verdict  of  larceny,  where  an  authorized  agent  of  the 

guilty   being  equivalent   to  a  finding  that  owner  co-operates  with  the  suspected  thief 
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in  plannlnsr  and  carry ingr  out  the  asporta-  ship  property  of  A.  &  B.  is  not  sufficient 
tion..  Thus,  where  a  party  employs  a  per-  to  sustain  the  allegation,  unless  it  appears 
son  to  detect  the  persons  stealing  his  cattle  from  the  evidence  that  such  proper^^  was 
from  the  range,  if  such  person  enters  into  in  the  possession  of  and  under  the  control 
and  plans  the  asportation  with  the  defend-  of  A.  under  some  arrangement  of  the  par- 
ant,  such  defendant  can  not  be  guilty  of  ties  creating  a  special  property  in  A.:  State 
larceny:  State  v.  Hull.  33  Or.  57,  54  Pac.  v.  Wilson.  6  Or.  428. 
159,  72  Am.  St.  Rep.  694.  It  is  sufficient  in  an  indictment  for  lar- 

Money  collected  by  the  sheriff  for  taxes  is  ceny  under  this  section  to  allege  that  de- 

the  property  of  the  county  in  the  hands  of  fendant     "feloniously     took     and     carried 

the  sheriff,  and  he  may  be  guilty  of  larceny  away,"  without  employing  the  word  "steal" 

by   converting   the   same   to  his   own   use:  in  any  form:    State  v.  Lee  Yan.  10  Or.  365. 

State  V.  Dale.  8  Or.  229.  The  offense  of  larceny  committed  with- 

One  who  receives  money  from  another  to  out  this  state  continues  and  accompanies 

which    he    knows   he    is   not   entitled,    and  the   stolen   property    if  brought  within  it. 

which  he  knows  has  been  paid  to  him  by  The   offense   may   be  tried   in  any   coun^ 

mistake,  and  conceals  such  over  payment,  within    this    state    into    which    the    stolen 

appropriating   the  money  to  his   own  use.  property  may  be  brought  by  the  offender: 

with  intent  to  defraud  the  owner  thereof,  is  Slate  v.  Johnson.  2  Or.  116. 

guilty  of  larceny:     State  v.  Ducker,   8  Or.  Larceny  of  different  articles  at  one  time 

394.  34  Am.  Rep.  590,  note.  from   the  same  person  can  not  be  carved 

Where  in  an  indictment  for  larceny  the  into  different  offenses,  and  but  one  Indlct- 

stolen  property  is  alleged  to  be  the  property  ment  can  be  sustained:    State  v.  McCor- 

of  A.,  proof  showing  it  to  be  the  partner-  mick,  8  Or.  236. 

( 1799.    Larceny  in  House,  Boat,  or  Public  Building. 

If  any  person  shall  commit  the  crime  of  larceny  in  any  dwelling  hoose, 
banking  house,  office,  store,  shop,  or  warehouse,  or  in  any  ship,  steamboat, 
or  other  vessel,  or  shall  break  and  enter  in  the  night  or  daytime  any  church, 
courthouse,  meeting  house,  townhouse,  college,  academy,  or  other  building 
erected  or  used  for  public  uses,  and  commit  the  crime  of  larceny  therein, 
such  person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  one  nor  more  than  seven  years,  [L.  1864; 
D.  Cd.  §  548 ;  D.  &  L.  §  553 ;  H.  C.  §  1764.] 

An    indictment    charging   larceny    "in    a  is  not  a  "shop"  under  this  section:   State 

dwelling,    namely,    the    Riverside    Hotel/'  v.  Hanlon,  32  Or.  100.  48  Pac.  863. 

sufficiently  alleges  the  crime  to  have  been  A  defendant  may  be  convicted  of  petty 

committed  in  a  house:    State  v.  O'NeU,  21  larceny    under  an   indictment   for  larceny 

Or.  170,  27  Pac.  1038.  from  a  store,  where  the  value  of  the  stolen 

A  building  wherein  a  worlcman  pursues  property  is  alleged:    State  v.  Taylor,  8  Or. 

his  business  and  keeps  his  tools  and  the  10;  State  v.  Hanlon.  32  Or.  102,  48  Pac.  363; 

product  of  his  labor,   though  no  article  is  State  v.  Savage.  36  Or.  196.  60  Pac  €10. 

sold  or  offered  for  sale  therein,  is  a  "shop"  An  indictment  under  this  section,  where 

within  the  meaning  of  this  section;  but  an  the  value  of  the  property  Is  alleged,  win 

engine  house  where  nothing  is  sold  or  man-  sustain  a  conviction  under  the  precediog 

ufactured.  and  where  only  the  machinery  section:     State  v.   Savage.   86  Or.  196,  60 

and  the  tools  used  in  caring  for  it  are  kept,  Pac.   610. 

(  1800.    Larceny  by  Stealing  from  the  PcTSoa, 

If  any  person  shall  commit  the  crime  of  larceny  by  stealing  from  the 
person  of  another,  such  person  shall,  upon  conviction  thereof,  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than  five 
years,  or  by  imprisonment  in  the  county  jail  not  less  than  six  months  nor 
more  than  one  year,  or  by  fine  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars.     [L.  1864;  D.  Cd.  §  649;  D.  &  L.  §  664;  H.  C.  §  1765.] 

A  conviction  for  the  crime  of  larceny  from  the  person  can  not  be  sustained  nnder 
an  indictment  for  robbery  which  fails  to  charge  that  the  property  was  taken  from  the 
person:   State  v.  Lawrence,  20  Or.  239,  26  Pac.  638. 

( 1801.    Larceny  by  Stealing  Horse,  Mule,  Ass,  etc. 

If  any  person  shall  commit  the  crime  of  larceny  by  stealing  any  horse, 
gelding,  mare,  mule,  ass,  jenny,  or  foal,  bull,  steer,  cow,  calf,  hog>  dog,  or 
sheep,  such  person,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor  more  than  ten  years,  or  by 
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imprisonment  in  the  county  jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  fine  of  not  less  than  fifty  nor  more  than  one  thousand  dollars. 
[L.  1864 ;  D.  Cd.  §  550 ;  L.  1866,  p.  23,  §  2 ;  D.  &  L.  §  566 ;  L.  1889,  p.  38,  §  1 ; 
H.  C.  §  1766.] 

The  word  "doff."  in  this  section,  was  Included  in  the  amendment  of  1889,  but  was 
omitted  from  Hill's  compilation. 

9  180S.    Driving  Domestic  Animals  from  Their  Range. 

It  shall  be  nnlawfnl  for  any  person  not  the  owner  or  owners  to  take  or 
drive  from  the  range  or  place  where  the  same  may  be  lawfully  grazing, 
pastnring,  or  ranging,  any  horse,  gelding,  mare,  foal,  mule,  ass,  jenny,  or 
bull,  cow,  heifer,  steer,  calf,  sheep,  hog,  or  any  other  description  of  domestic 
animal  or  animals  from  where  the  same  may  be  lawfully  grazing  or  in  the 
habit  of  ranging,  or  where  the  same  may  have  been  herded  or  placed  by  the 
owner  or  owners  thereof,  for  a  distance  of  more  than  ten  miles  from  such 
place  where  the  same  may  have  been  so  located  or  placed  by  the  owner  or 
owners  thereof,  or  where  the  same  may  be  in  the  habit  of  grazing  or  ranging. 
[L.  1878,  p.  9,  §  1;  H.  C.  §  1767.] 

fi  1808.    Penalty  for  Violating  the  Preceding  Section. 

Every  person  who  shall  take,  drive,  or  cause  to  be  taken  or  driven,  or 
who  shall  assist  in  driving  or  taking  away  from  the  range  any  of  the  domestic 
animals  enumerated  in  section  1802,  shall,  upon  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  less  than  fifty  dollars  nor  more  than  four  hundred 
dollars,  and  shall  be  liable  to  the  owner  or  owners  of  such  animal  or  animals 
for  all  damages  sustained  by  reason  of  such  driving  or  taking  away  of  such 
domestic  animal.     [L.  1878,  p.  10,  §  2 ;  H.  C,  §  1768.] 

9  1804.    Larceny  by  Altering  Marks  or  Brands  upon  Animals. 

If  any  person  shall  willfully  and  knowingly  make,  alter,  or  deface  any 
artificial  earmark  or  brand  upon  any  horse,  mare,  gelding,  foal,  mule,  ass, 
jenny,  sheep,  goat,  swine,  bull,  cow,  steer,  or  heifer,  the  property  of  another, 
with  intent  thereby  to  convert  the  same  to  his  own  use,  such  person  shall  be 
deemed  guilty  of  larceny,  and  upon  conviction  thereof  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than  five  years. 
[L.  1864;  D.  Cd.  §  561;  D.  &  L.  §  556;  H.  C.  §  1769.] 

9  1805.    Larceny  by  Embesslement  by  Servant. 

If  any  officer,  agent,  clerk,  employee,  or  servant  of  any  private  person 
or  persons,  copartnership,  or  incorporation,  shall  embezzle  or  fraudulently 
convert  to  his  own  use,  or  shall  take  or  secrete,  with  intent  to  embezzle  or 
fraudulently  convert  to  his  own  use,  any  money,  property,  or  thing  of  another 
which  may  be  the  subject  of  larceny,  and  which  shall  have  come  into  his 
possession,  or  be  under  his  care,  by  virtue  of  such  employment,  such  officer. 
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agent,  clerk,  employee,  or  servant  shall  be  deemed  guilty  of  larceny,  and 
upon  conviction  thereof  shall  be  punished  accordingly.  [L.  1864;  D.  Cd. 
§  662;  D.  &  L.  §  667;  H.  C.  §  1770.] 

EMBEZZLEIMBNT.  —  Embezzlement      la  A  felonious  intent  is  an  essential  element 

the  proper  name   for  the  crime   when  an  of  the  crime  of  embezzlement,  and  before 

agent  fraudulently  converts  the  money  of  a  conviction  can  be  had  on  that  charge,  it 

his  employer:    State  v.  Sweet,  2  Or.  127.  must   distinctly   appear    that   the  accused 

The  word   "embezzle"   describes   the  of-  made   an    intentionally   wrong  disposal  of 

fense  charged,  and  it  was  not  the  intention  the  funds  intrusted  to  his  keeping:    State 

of  the  legislature  to  abolish   the  name  of  v.  Biarco,  32  Or.  176,  60  Pac   799. 

embezzlement  from  the  catalogue  of  crime.  Proof  of  other  acts  of  embezzlement  from 

but  only  to  say  that  the  crime  of  embezzle-  the  same  parties  about  the  same  time  as 

ment  should  be  equal  in  degree  to  larceny,  the  one  charged  in  the  indictment  is  ad- 

and  have  the  same  penalty  attached  to  its  missible  for  the  purpose  of  showing  guilty 

commission:    State  v.  Sweet,  2  Or.  127.  intent;   but  the  court  must  limit  the  evi- 

It  therefore  necessarily  follows  that  an  dence  to  that  purpose,  and  must  not  let  it 
indictment  for  embezzlement  need  not  al-  go  as  substantiative  proof  of  the  crime 
lege  tnat  the  defendant  did  "feloniously  charged  in  the  indictment:  State  v.  Lewis, 
take,  steal,  and  carry  away"  the  property  19  Or.  481.  26  Pac.  914. 
referred  to,  but  if  it  follows  the  statute  it  A  failure  to  allege  that  the  money  re- 
is  sufficient:  State  v.  Reinhart,  26  Or.  476,  ceived  was  the  property  of  the  employer. 
88  Pac.   822.  company,  corporation,  etc.,  will  render  the 

Where  a   clerk   or  employee   is   charged  indictment  insufficient:   State  v.  Steams,  28 

with  the  duty  of  receiving  and  accounting  Or.  263,  42  Pac.  616. 

for  funds,  and  he  fraudulently  converts  any  Evidence  of  an  entire  series  of  connected 

of  them  to  his  own  use,  he  is  guilty  of  em-  transactions  by  which  a  trusted  employee 

bezzlement.   for  whatever  money  or  funds  embezzles  his  employer's  money  is  admis- 

he  received  came  into  his  possession  **by  sible  under  a  charge  of  embezzlement  on  a 

virtue  of  his  employment":    State  v.  Rein-  specified  day:   State  v.  Reinhart.  26  Or.  48L 

hart,  26  Or.  470.  88  Pac.  822.  38  Pac  822. 

(  1806.    Larceny  by  Bailee. 

If  any  bailee,  with  or  without  hire,  shall  embezzle  or  wrongfully  convert 
to  his  own  use,  or  shall  secrete,  with  intent  to  convert  to  his  own  use,  or 
shall  fail,  neglect,  or  refuse  to  deliver,  keep,  or  account  for,  according  to 
the  nature  of  his  trust,  any  money  or  property  of  another  delivered  or  in- 
trusted to  his  care  or  control,  and  which  may  be  the  subject  of  larceny,  such 
bailee,  upon  conviction  thereof,  shall  be  deemed  guilty  of  larceny,  and  pun- 
ished accordingly ;  and  if  any  such  bailee  shall  receive  grain  of  any  kind  from 
different  bailors,  and  mix  the  same  and  store  it  together  in  bulk,  in  such 
case,  in  an  indictment  charging  such  bailee  so  mixing  and  storing  grain  with 
committing,  with  reference  to  said  grain,  the  crime  defined  and  made  penal 
in  this  section,  it  shall  not  be  necessary  to  charge  in  said  indictment  or  prove 
on  the  trial  that  the  ownership  of  said  grain  is  in  more  than  one  of  said 
bailors;  and  every  mortgagor  of  personal  property  having  possession  of  prop- 
erty mortgaged  shall  be  deemed  a  bailee  within  the  provisions  of  this  section- 
[K  1864;  D.  Cd.  §  663;  D.  &  L.  §  658;  L.  1882,  p.  44,  §  1;  H.  C.  §  1771.] 

The  offense  of  larceny  by  bailee  consists  larceny  by  a  bailee;  the  word  "trustee"  not 

in  the  unlawful  and  felonious  conversion  of  affecting  the  validity,  or  charKiner  conver- 

the  property  or  money  by  the  bailee  to  his  sion  by  a  trustee:    State  v.  Thompson,  28 

own  use:     State  v.   Skinner,  29  Or.   600.  46  Or.  299,  42  Pac.  1002. 

Pac.    368;    State   v.    Lucas,    24    Or.    168,    33  Evidence     that     the     person     intrusting 

Pac.  538.  money  to  defendant  had  stolen  it,  and  that 

A  bailment  takes  place  when  any  article  the  original  owner  had  demanded  the  same 

of  personal  property  is  put  into  the  hands  from  defendant,  is  admissible  to  show  good 

of  one  for  a  special  purpose,  and  is  to  be  faith  on  defendant's  part  in  retaining  the 

returned  by  the  bailee  to  the  bailor,  or  de-  money,  and  that  he  did  not  intend  to  con- 

livered  to  some  third  person  when  the  ob-  vert  it  to  his  own   use:    State  v.  Littschke, 

Ject  of  the  trust  is  accomplished:    State  v.  27  Or.  192,  40  Pac.  167. 

You,  20  Or.  215.  25  Pac.  366.  Where  the  evidence  shows  that  the  de- 

In  a  prosecution  for  larceny  by  bailee  the  fendant,  the  agent  of  a  building  and  loan 
indictment  need  not  allege  the  terms  of  the  association,  represented  to  plaintiff  in  ne- 
bailment  under  which  the  defendant  re-  got  fating  for  a  loan  that  the  association  re- 
ceived possession  of  the  money  or  property:  quired  each  applicant  for  a  loan  to  advance 
State  V.  You,  20  Or.  216,  25  Pac.  366;  State  one  per  cent  of  the  amount  of  the  loea 
v.  Lucas,  24  Or.  170.  33  Pac.  538.  JIO  of  which  was  to  be  used  in  examining 

An  indictment  charging  that  the  defend-  the  title  of  the  land  offered  by  the  applicant 

ant,   being   "the   bailee  and   trustee"    of  a  as  security,  the  balance  to  be  credited  on 

note,    the   property   of   another,    embezzled  the  loan,  if  made,  and  the  defendant  con- 

and  converted  it  to  his  own  use,  charges  verted  to  his  own  use  the  money  advanced 
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by  the  prosecutor,  and  the  loan  was  refused  the  purpose  for  which  it  was  advanced  has 

by   the   association,    it  was   held   that   the  been  fulfilled,  and  the  conversion  of  it  to 

evidence  was  sufficient  to  show   that  the  his  own  use,   will  authorize  a  prosecution 

prosecutor    parted    with    the    title    to    the  for  larceny  by  bailee:    State  v.   Lucas,   24 

money  advanced  only  in  case  a  loan  was  Or.  168,  33  Pac.  638. 

made,   and  therefore  warranted  a  convic-  So,    a    mortga«ror    of    personal    property, 

tion:    State  v.  Skinner,  29  Or.  699,  46  Pac.  who  takes  possession  thereof  as  a  bailee, 

368.  upon  an  improper  use  or  conversion  of  such 

Where  money  is  advanced  to  an  attorney  property,  may  be  prosecuted  and  punished 

to  be  used  as  bail,  he  is  bound  to  return  the  under  this  section:    Mayes  v.  Stephens,  38 

same,  and  he  has  no  lien  thereon  for  his  Or.  618,  63  Pac.  760. 
services,  and  his  failure  to  return  it  after 

%  1807.    Larceny  of  Public  Money. 

If  any  person  shall  receive  any  money  whatever  for  this  state,  or  for 
any  county,  town,  or  other  municipal  or  public  corporation  therein,  or  shall 
have  in  his  possession  any  money  whatever  belonging  to  such  state,  county, 
town,  or  corporation,  or  in  which  such  state,  county,  town,  or  corporation 
has  an  interest,  and  shall  in  any  way  convert  to  his  own  use  any  portion 
thereof,  or  shall  loan,  with  or  without  interest,  any  portion  thereof,  or  shall 
neglect  or  refuse  to  pay  over  any  portion  thereof,  as  by  law  directed  and 
required,  or  when  lawfully  demanded  so  to  do,  such  person  shall  be  deemed 
guilty  of  larceny,  and  upon  conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor  more  than  fifteen  years,  and 
by  fine  equal  to  twice  the  amount  so  converted,  loaned,  or  neglected,  or  refused 
to  be  paid,  as  the  case  may  be.  [L.  1864 ;  D.  Cd.  §  664 ;  D.  &  L.  §  669 ; 
H.  C.  §  1772.] 

This  section  defines  three  acts,  the  com-  turn  over  taxes  collected  constitute  two 
mission  of  any  one  of  which  wiU  constitute  separate  offenses;  the  latter  section  au- 
the  crime  defined,  namely,  (1)  conversion;  thorizes  a  prosecution  for  negligent  failure 
(:;)  loaning;  (3)  refusal  to  pay  over;  and  to  turn  over  such  taxes,  although  there  was 
for  a  prosecution  on  any  one  of  these  to  be  no  conversion  of  the  funds,  and  no  felo- 
&  bar  to  a  prosecution  for  committing  one  nious  intent.  This,  however,  authorizes  a 
of  the  other  acts,  it  must  appear  that  both  prosecution  where  such  felonious  intent  is 
chajTges  are  for  the  same  act,  or  that  the  present,  and  he  may  be  guilty  of  larceny 
defendant  could  not  possibly  have  been  hereunder:  State  v.  Dale.  8  Or.  236. 
fiTuil^  of  the  second  charge  if  he  was  inno-  On  a  prosecution  for  receiving  and  con- 
cent of  the  first  one.  Where  a  county  cealmg  stolen  goods,  the  fact  that  defend- 
treasurer  was  indicted  for  larceny  by  con-  ant  secreted  and  harbored  the  thieves,  so 
version  of  public  funds  on  a  specified  date,  as  to  aid  them  to  escape  arrest,  ajid  thereby 
the  record  of  his  acquittal  is  not  prima  rendered  himself  amenable  as  an  accessory 
facie  a  bar  to  prosecution  for  failure  to  to  the  larceny,  is  no  defense,  if  he  also 
turn  over  the  county  funds  to  his  successor  received  and  concealed  the  property,  know- 
in  office  a  year  later,  for  the  acts  of  con-  ing  it  to  be  stolen:  State  v.  Fomeroy,  36 
verting  and  failing  to  turn  over  constitute  Or.  26,  46  Pac.  797. 

separate  offenses:    State  v.   Howe,   27  Or.  In  a  prosecution  for  receiving  and  con- 

ISS.  44  Pao.  672.  cealing  stolen  property  it  is  not  necessary 

An  allegation  of  value  in  an  indictment  to  name  the  thief  in  the  indictment,   nor 

against  a  public  officer  for  failure  to  turn  the   person  from  whom   the  property  was 

over  the  funds  of  his  office  to  his  successor  received,  nor  when  and  where  the  original 

Is    not    necessary,    as    the    presumption    is  larceny  was  committed:    State  v.  Hanna,  35 

that  it  was  lawful  money:    State  v.  Howe,  Or.   198,   57  Pac.  629;   the  description  con- 

27  Or.  138.  44  Pac.  672.  tained  in  the  indictment  in  this  case  was 

This  section  and  the  section  authorizing  also  held  to  be  a  sufficient  description  of 

a  prosecution  for  failure  of  the  sheriff  to  the  property. 

9  1808.    Verdict  Must  Ascertain  Amount  —  Private  Claim,  not  Allowed  Against 
Public. 

The  amount  of  the  money  converted,  loaned,  or  neglected,  or  refused  to 
be  paid,  must  be  ascertained  by  the  verdict  of  the  jury  as  near  as  may  be,  and 
no  person  in  any  proceeding  against  him  under  section  1807  can  be  allowed 
to  set  up  or  prove  any  private  demand  which  he  may  have  or  claim  to  have 
against  such  state,  county,  town,  or  corporation  as  a  defense  to  such  pro- 
ceeding, or  in  any  way  to  account  for  the  public  money  received  by  him  or 
in  his  possession.     [L.  1864;  D.  Cd.  §  665;  D.  &  L.  §  560;  H.  C.  §  1773.] 
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( 1809.    Busring,  Receiving,  or  Concealing  Stolen  Property. 

If  any  perBon  shall  buy,  receive,  or  conceal,  or  attempt  to  conceal,  any 
stolen  money  or  property,  knowing  or  having  good  reason  to  believe  the  same 
to  be  stolen,  such  person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  six  months  nor  more  than 
five  years,  or  by  imprisonment  in  the  coimty  jail  not  less  than  three  months 
nor  more  than  one  year,  or  by  fine  not  less  than  fifty  dollars  nor  more  than 
five  hundred  dollars.     [L.  1864;  D.  Cd.  §  666 ;  D.  &  L.  §  561 ;  H.  C.  §  1774.] 

f  1810.    Making  False  Receipt,  or  Altering  Receipt  of  Goods  in  Warehouse. 

If  any  person  shall  willfully  or  knowingly  make  or  alter  any  receipt  or 
other  written  evidence  of  the  delivery  into  any  warehouse,  conunission  house, 
forwarding  house,  mill,  store,  or  other  building  occupied  by  him  or  his 
employer,  of  any  grain,  fiour,  pork,  beef,  wool,  or  other  goods,  wares,  or 
merchandise,  which  shall  not  have  been  so  received  or  delivered  previous  to 
the  making  and  uttering  of  such  receipt  or  other  written  evidence  thereof, 
such  person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  one  year  nor  more  than  five  years,  or  by 
imprisonment  in  the  county  jail  not  less  than  three  months  nor  more  than 
one  year.     [L.  1864;  D.  Cd.  §  557;  D.  &  L.  §  562;  H.  C.  §  1775.] 

(  1811.    Larceny  by  Falsely  Personating  Another. 

If  any  person  shall  falsely  personate  or  represent  another,  and  in  such 
assumed  character  shall  receive  or  obtain  any  money  or  property  whatever, 
intended  to  be  delivered  to  the  person  so  personated  or  represented,  with 
intent  to  defraud  or  to  convert  the  same  to  his  own  use,  such  person  shall 
be  deemed  guilty  of  larceny,  and  upon  conviction  thereof  shall  be  punished 
accordingly.     [L.  1864;  D.  Cd.  §  558;  D.  &  L.  §  563;  H.  C.  §  1776.] 

( 181S.    Obtaining  Goods  or  Writing  by  False  Pretenses. 

If  any  person  shall,  by  any  false  pretenses  or  by  any  privy  or  false 
token,  and  with  intent  to  defraud,  obtain,  or  attempt  to  obtain  from  any 
other  person,  any  money  or  property  whatever,  or  shall  obtain  or  attempt 
to  obtain  with  the  like  intent  the  signature  of  any  person  to  any  writing 
the  false  making  whereof  would  be  punishable  as  forgery,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  one  nor  more  than  five  years.  The  making  of  a  bill  of  sale, 
or  assignment,  or  mortgage  of  personal  property  by  any  person  not  the 
owner  thereof,  for  the  purpose  of  obtaining  money  or  credit,  or  to  secure  an 
existing  indebtedness,  shall  be  deemed  a  false  pretense  within  the  meaning 
of  this  section.  [L.  1864 ;  D.  Cd.  §  559 ;  D.  &  L.  §  564 ;  L.  1882,  p.  45,  §  2; 
H.  C.  §  1777.] 

A  person  is  not  himself  a  false  token  so  himself  to  her  under  a  fictitious  name,  and 

PS  to  be  indictable  for  obtaining  money  by  by   falsely   stating   that   be   is  unmarried: 

means  of  a  false  token  and  faJse  pretenses.  State  v.  Renick.  33  Or.  588,  56  Pac.  275,  72 

where  he  procures  money  from  a  woman  Am.  St.  Rep.  758,  44  K  R.  A.  266. 

by  a  promise  of  msLrriage,  and  by  offering  It   is  essential  in  a  prosecution  for  oo- 
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talnins  money  under  false  pretenses  that  pretendinsr  it  was  for  the  accommodation 

the  Indictment  should  show  that  the  pros-  of  the  principal,  as  It  gives  the  Impression 

ecutlncr  witness  was  Induced  to  part  with  that  defendant  would  be  criminally  respon- 

his   foods  or  money  by  his  reliance  upon  slble  if  he  exceeded  his  authority,  however 

tlie    misrepresentations    of    the   defendant,  innocently:    State  v.  Hajiscom,  28  Or.  427, 

but  It  l8  not  necessary  that  the  indictment  43  Pac.  167. 

Bliould   so  allege   in   those   express   words.  Upon  a  trial  on  an  Indictment  for  obtain - 

It   Is  sufficient  if  It  is  necessarily  implied  Ing  money   by  false  pretenses,   where  the 

trom  the  allegations  that  the  defendant  by  charge   is   that   the  accused   had   obtained 

means    of    false    representations    obtained  money  by  giving  certain  forged  instruments 

tlie  goods  or  money:    State  v.  Bloods  worth,  purporting  to  be  promissory  notes  of  third 

26  Or.  88,  84  Pac.  1023.  persons  as  security,   representing  them  to 

An  indictment  for  obtaining  a  signature  be  genuine,  the  accused  may  give  evidence 

by  false  pretenses,  alleging  that  defendant  that  the  signatures   upon   the   notes   were 

represented  to  the  members  of  a  given  firm  written  by  himself  under  the  direction  and 

that  be  was  an  agent  of  a  specified  cor-  authority  of  the  persons  represented  to  be 

poration   authorized   to  draw  on   it  for  a  the  makers.    A  note  so  signed  is  not  a  false 

BDeclfled  amount,  and  exhibited  to  them  a  writing  but  genuine:     State  v.   Lurch,    12 

false  telegram  by  means  of  which  he  pro-  Or.  96,  6  Pac.  406. 

cured  the  firm  to  indorse  a  draft  for  the  An   objection   that   the   Indictment   does 

specified   amount,    sufficiently    shows    that  not  sufficiently  describe  the  false  token  al- 

the  indorsement  was  obtained  for  the  ac-  leged  to  have  been  used,  should  be  made 

commodatlon  of  the   corporation,   and  not  by  demurrer,  and  can  not  be  raised  for  the 

of  the  defendant:   State  v.  Hanscom,  28  Or.  first  time  at  the  trial  by  a  motion  to  dis- 

427.  43  Pac.  167.                                   '  miss:    State  v.  Bloodsworth,  26  .Or.  88,  34 

An  instruction  that  an  agent  is  not  sup*  Pac.  1023.     For  a  discussion  of  the  princi- 

posed  to  exceed  his  auth<»'ity,  and  can  not  pies    underlying    prosecutions    under    this 

bind  his  principal  if  he  exceeds  his  author-  section,  see  State  v.  Renick,  83  Or.  684,  66 

Ity,   is  reversible  error  on  a  trial  for  ob-  Pa.c.  276.  72  Am.  St.  Rep.  768,  44  L.  R.  A 

tainlng  a  signature  to  a  draft  by  falsely  266. 

$  1818.    Gross  Frands  at  Common  Law. 

If  any  person  shall  be  convicted  of  any  gross  fraud  or  cheat  at  common 
laW;  such  person  shall  be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  one  nor  more  than  three  years,  or  by  imprisonment  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars;  and  such  person  shall 
be  liable  to  the  party  defrauded  in  double  damages,  to  be  recovered  by  civil 
action,  whether  such  person  has  been  convicted  thereof  or  not.  [L.  1864; 
D.  Cd.  §  660;  D.  &  L.  §  666;  H.  C.  §  1778.] 

$  1814.    Wanton  Injury  to  Animals  or  other  Personal  Property. 

If  any  person  shall  maliciously  or  wantonly  kill,  wound,  disfigure,  or 
injure  any  animal,  the  property  of  another,  or  shall  willfully  administer  any 
poison  to  any  such  animal,  or  shall  maliciously  expose  any  poison  with  intent 
that  the  same  shall  be  taken  by  any  such  animal,  or  shall  maliciously  or 
wantonly,  in  any  manner  or  by  any  means,  not  otherwise  particularly  speci- 
fied in  this  chapter,  destroy,  or  injure  any  personal  property  of  another, 
such  person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  six  months  nor  more  than  three  years,  or  by 
imprisonment  in  the  coimty  jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  fine  not  less  than  fifty  nor  more  than  one  thousand  dollars. 
[L.  1864;  D.  Cd.  §  661;  D.  &  L.  §  666;  H.  C.  §  1779.] 

An  acquittal  of  a  charge  of  malicious  de-  body,  though  the  former  prosecution  related 

structlon  of  personal  property  of  another,  to   the  casket   in  which   it  was   inclosed: 

under  this  section,  is  no  bar  to  a  prosecu-  State  v.  Magone,  S3  Or.  570,  66  Pac.  648. 
tlon  for  the  illegal  disinterment  of  a  human 

9  1815.    Poison;  Putting  Out  to  Destroy  Domestic  Animal. 

If  any  person  shall  put  out  or  place  any  poison  where  the  same  is  liable 
to  be  eaten  by  any  horse,  cattle,  sheep,  hog,  or  other  domestic  animal  of  value, 
the  property  of  another,  with  intent  to  poison  such  animal,  such  person,  upon 
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conviction  thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  one  nor  more  than  five  years,  or  by  imprisonment  in  the  county 
jail  not  less  than  three  nor  more  than  twelve  months,  or  by  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dollars.  [K  1901, 
p.  159.] 

§  1816.    Destroying  Vessel  with  Intent  to  Defraud. 

If  any  person  shall  willfully  cast  away,  bum,  sink,  or  otherwise  destroy 
any  ship,  steamboat,  or  other  vessel,  within  the  body  of  any  county  in  this 
state,  with  intent  to  injure  or  defraud  any  owner  of  such  ship,  steamboat, 
or  other  vessel,  or  with  intent  to  injure  or  defraud  the  owner  of  any  property 
laden  on  board  the  same,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  three  nor  more  than 
ten  years.     [L.  1864 ;  D.  Cd.  §  662 ;  D.  &  L.  §  667 ;  H.  C.  §  1780.] 

§  1817.    Fitting  out  Vessel  with  Intent  to  be  Destroyed. 

If  any  person  shall  lade,  equip,  or  fit  out,  or  assist  in  lading,  equipping^ 
or  fitting  out,  any  ship,  steamboat,  or  other  vessel,  with  the  intebt  that  the 
same  shall  be  willfully  cast  away,  burnt,  sunk,  or  otherwise  destroyed,  to 
injure  or  defraud  any  owner  or  insurer  of  such  ship,  steamboat,  or  other 
vessel,  or  of  any  property  laden  on  board  the  same,  such  person,  upon  cwi- 
viction  thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years.  [L.  1864;  D.  Cd.  §  663;  D.  &  L 
§  668 ;  H.  C.  §  1781.] 

§  1818.    Making  or  Bachibiting  False  Bill  of  Lading. 

If  the  owner  of  any  ship,  steamboat,  or  other  vessel,  or  of  any  property 
laden  or  pretended  to  be  laden  on  board  the  same,  or  if  any  other  person 
concerned  or  assisting  in  the  fitting  out  or  lading  of  any  such  ship,  steam- 
boat, or  other  vessel,  shall  make  out  or  exhibit,  or  cause  to  be  made  out  or 
exhibited,  any  false  or  fraudulent  invoice,  bill  of  lading,  bill  of  parcels,  or 
other  false  estimate  of  any  property  laden  or  pretended  to  be  laden  on  board 
of  such  ship,  steamboat,  or  other"  vessel,  with  intent  to  injure  or  defraud 
any  insurer  of  such  ship,  steamboat,  or  other  vessel  or  property,  or  any  part 
thereof,  such  person,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  six  months  nor  more  than  three  years. 
[L.  1864;  D.  Cd.  §  664;  D.  &  K  §  569;  H.  C.  §  1782.] 

S  1819.    Making  Conveyance  Without  Title. 

If  any  person  shall  falsely  represent  that  he  is  the  owner  of  any  land 
to  which  he  has  no  title,  or  shall  falsely  represent  that  he  is  the  owner  of  any 
interest  or  estate  in  any  land,  and  shall  execute  any  conveyance  of  the  same 
with  intent  to  defraud  any  one,  such  person,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  penitentiary  not  less  than  six  months 
1 1  nor  more  than  two  years.     [L.  1864;  D.  Cd.  §  665;  D.  &  L.  §  670;  H.  C. 

§  1783.] 
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In  a  prosecution  under  this  section  the  burden  of  proof  rests  on  the  state  to  show 
that  the  defendant  did  not  have  title  to  the  land,  and  not  upon  the  defendant  to  show 
th&t  he  did:   State  v.  Byam,  23  Or.  670,  32  Pac.   623. 

9  1890.    Maliciously  Breaking  Dam,  etc. 

If  any  person  shall  maliciously  or  wantonly  cut,  break  down,  injure, 
or  remove  any  water  ditch,  canal,  or  trench  used  or  designed  for  mining, 
irrigating,  or  manufacturing  purposes,  or  any  dam,  reservoir,  gate,  flume, 
flashboard,  or  other  appurtenance  used  or  designed  for  any  of  said  purposes, 
or  any  wheel,  wheel  gear,  or  machinery  of  any  mill  or  manufactory,  or  shall 
maliciously  and  without  color  of  right  obstruct  or  draw  off  any  portion  of 
the  water  flowing  through  or  contained  in  any  such  water  ditch,  canal,  or 
trench,  dam,  reservoir,  or  any  mill  pond,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  fine  not  less  than  two  hundred  nor  more  than 
five  hundred  doUars.  [L.  1864 ;  D.  Cd.  §  666 ;  D.  &  L.  §  671 ;  L.  1885, 
(special  session,)  p.  30,  §  1;  H.  C.  §  1784.] 

fi  1881.    Destrojring  Boom  or  Wharf. 

If  any  person  shall  willfuUy  break,  cut  away,  injure,  or  destroy  any 
boom  or  wharf  lawfully  established,  and  being  upon  any  river  or  other  water 
in  this  state,  such  person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  county  jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  fine  not  less  than  fifty  dollars  nor  more  than  five  hundred 
dollars.     [L.  1864;  D.  Cd.  §  667;  D.  &  L.  §  572;  H.  C.  §  1785.] 

§  1888.    Willful  Injury  to  Bridge,  Road,  Telegraph  Posts,  etc. 

If  any  person  shall  willfully  break  down,  injure,  remove,  or  destroy  any 
free  or  toll  bridge,  railway,  plank  road,  macadamized  road,  telegraph,  or 
telephone  posts  or  wires,  or  any  gate  upon  any  such  road,  or  any  lock  or 
embankment  of  any  canal,  such  person,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less  than  six  months  nor 
more  than  two  years,  or  by  fine  not  less  than  fifty  nor  more  than  one  thousand 
doUars.     [L.  1864 ;  D.  Cd.  §  568 ;  D.  &  L.  §  673 ;  H.  C.  §  1786 ;  L.  1898,  p.  4.] 

S  1883.    Setting  Fire  to  Prairie. 

If  any  person  shall  maliciously  or  wantonly  set  on  fire  any  prairie  or 
other  grounds,  other  than  his  own  or  those  of  which  he  is  in  the  lawful  pos- 
session, or  shall  willfuUy  or  negligently  permit  or  suffer  the  fire  to  pass  from 
his  own  grounds  or  premises,  to  the  injury  of  another,  such  person,  upon 
con^ction  thereof,  shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less  than 
fifty  nor  more  than  five  hundred  dollars.  [L.  1864;  D.  Cd.  §  569;  D.  &  L. 
§574;  H.  C.  §1787.] 

f  1884.    Injury  to  Fruit  Trees,  Fences,  etc. 

If  any  person  shall  maliciously  or  wantonly  cut  down,  destroy,  or  injure 
any  bush,  shrub,  fruit,  or  other  tree  not  his  own,  standing  or  growing  for 
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fruit,  ornament,  or  other  njsefnl  purpose,  or  shall  willfully  break  the  glass 
in  or  deface  any  building  not  his  own,  or  shall  willfully  break  down  or  destroy 
any  fence  or  hedge  belonging  to  or  inclosing  land  not  his  own,  or  shall  will- 
fully throw  down,  or  open  and  leave  down,  or  open  any  bars,  gate,  or  fence, 
or  hedge  belonging  to  or  inclosing  land  not  his  own,  or  shall  maliciously  or 
wantonly  sever  from  the  land  of  another  any  produce  thereof,  such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less 
than  ten  dollars  nor  more  than  five  hundred  dollars.  [L.  1864 ;  D.  Cd.  §  570; 
D.  &  L.  §675;  H.  C.  §1788.] 

§  1885.    Injury  to  Monuments,  etc. 

If  any  person  shall  willfully  break  down,  injure,  remove,  or  destroy 
any  monument  erected  or  lused  for  the  purpose  of  designating  the  boundary 
of  any  town,  tract,  or  parcel  of  land,  or  any  tree  marked  for  that  purpose; 
or  shall  willfully  break  down,  injure,  remove,  or  destroy  any  milestone, 
board,  or  post,  or  any  guide  or  finger-board  erected  or  placed  upon  any  road 
or  highway ;  or  shall  willfully  alter  or  deface  the  inscription  upon  any  such 
stone,  post,  or  board ;  or  shall  willfully  extinguish  any  lamp,  or  break,  injure, 
destroy,  or  remove  any  lamp,  lamppost,  sign,  or  signpost,  or  any  railing  or 
posts  erected  upon  any  street,  highway,  sidewalk,  court,  or  passage, — such 
person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
coxmty  jail  not  less  than  three  months  nor  more  than  one  year,  or  by  fine 
not  less  than  ten  dollars  nor  more  than  five  hundred  dollars.  [L.  1864; 
D.  Cd.  §  671;  D.  &  L.  §  676;  H.  C.  §  1789.] 

§  1886.    Trespassing  on  Improved  Lands. 

If  any  person  shall  willfully  enter  upon  the  garden,  orchard,  or  other 
improved  lands  of  another,  or  in  his  possession,  with  intent  to  cut,  take, 
carry  away,  destroy,  or  injure  the  trees,  grain,  grass,  hay,  fruit,  or  vegetable 
products  there  growing  and  being,  such  person,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  county  jail  not  less  than  one  nor  more 
than  six  months,  or  by  fine  not  less  than  five  nor  more  than  fifty  doUais. 
[L.  1864;  D.  Cd.  §  672;  D.  &  L.  §  677;  H.  C.  §  1790.] 

§  1887.    Trespassing  on  State  Lands. 

If  any  person  shall  willfully  cut  down,  destroy,  or  injure  any  tree 
standing  or  growing  upon  any  lands  of  this  state,  whether  known  as  school 
lands  or  otherwise,  or  shall  willfully  take  or  remove  from  any  such  lands  any 
timber  or  wood  previously  cut  or  severed  from  the  same,  or  shall  dig,  quarry, 
take,  or  remove  any  mineral,  earth,  or  stone  from  such  lands,  such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  one  month  nor  more  than  one  year,  or  by  fine  not  less  than 
fifty  nor  more  than  one  thousand  dollars.  [L.  1864;  D.  Cd.  §  673;  D.  &  L. 
§678;  H.  C.  §1791.] 
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§  1888.    Fast  Driving  over  Public  Bridge. 

If  any  person  shall  willfully  ride  or  drive  over  any  public  bridge  within 
this  state  at  a  greater  speed  than  a  walk,  or  shall  drive  at  any  one  time  more 
than  twenty  head  of  cattle,  horses,  or  mules  over  any  such  bridge,  such 
person,  upon  conviction  thereof,  before  any  justice  of  the  peace  or  other  court 
of  competent  jurisdiction,  shall  be  punished  by  fine  not  less  than  ten  nor 
more  than  one  hundred  dollars.     [L.  1878,  p.  11,  §  1;  H.  C.  §  1792.] 

i  1889.    Trespassing  on  Lands  of  Another. 

If  any  person  shall  willfully  cut  down,  destroy,  or  injure  any  standing 
or  growing  tree  upon  the  lands  of  another,  or  shall  willfully  take  or  remove 
from  any  such  lands  any  timber  or  wood  previously  cut  or  severed  from  the 
same,  or  shall  willfully  dig,  take,  quarry,  or  remove  from  any  such  land&any 
mineral,  earth,  or  stone,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  not  less  than  one  month  nor  more 
than  one  year,  or  by  fine  not  less  than  fifty  nor  more  than  one  thousand 
doUars.     [L.  1864;  D.  Cd.  §  674;  D.  &  L.  §  679;  H.  C.  §  1793.] 

9  1830.    Trespassing  on  Inclosed  Lands. 

If  any  person  other  than  an  officer  on  lawful  business  shall  go  or  tres- 
pass upon  any  inclosed  lands  or  premises  not  his  own,  and  jshall  fail,  neglect, 
or  refuse  to  depart  therefrom  immediately  and  remain  away  imtil  permitted 
to  return  upon  the  verbal  or  printed  or  written  notice  of  the  owner  or  person 
in  the  lawful  occupation  of  said  lands  or  premises,  such  trespasser  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
punished  by  fine  not  less  than  five  nor  more  than  fifty  dollars,  and  shall  be 
committed,  in  default  of  payment  of  the  fine  and  costs  imposed,  to  the  jail 
of  the  county  in  which  the  offense  is  committed  one  day  for  each  two  dollars 
of  the  said  fine  and  costs ;  and  any  barrier,  as  river,  lake,  or  other  obstruction 
to  the  passage  of  stock,  shall  for  the  purposes  of  this  act  constitute  an  in- 
doBure.     [L.  1882,  p.  37,  §  1;  L.  1889,  p.  21,  §  1;  H.  C.  §  1794.] 

9  1881.    Evidence  of  Notfce. 

Printed  or  written  notices  having  attached  thereto,  by  authority,  the 
name  of  the  owner  or  person  in  the  lawful  occupation  of  said  lands  or  prem- 
ises, and  requiring  all  persons  to  forbear  trespassing  on  said  lands  or  premises 
and  to  depart  therefrom,  posted  in  three  conspicuous  places  on  said  lands 
or  premises,  shall  be  held  and  deemed  to  be  sufficient  prima  facie  evidence 
of  notice  as  mentioned  in  section  1830.     [L.  1882,  p.  37,  §  2 ;  H.  C.  §  1796.] 

9  1888.    Using  False  Weights,  etc. 

If  any  person  shall  knowingly  use  any  false  weight  or  measure,  and 
shall  thereby  defraud  or  otherwise  injure  another,  or  shall  knowingly  mark 
or  stamp  a  false  weight  or  measure  or  false  tare  upon  any  cask  or  package, 
or  shall  knowingly  sell  or  offer  for  sale  any  cask  or  package  so  marked,  such 
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person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  one  month  nor  more  than  one  year,  or  by  fine  not 
less  than  fifty  nor  more  than  five  hundred  dollars.  [L.  1864;  D.  Cd.  §  575; 
D.  &  L.  §  580 ;  H.  C.  §  1796.] 

( 1888.    Opening  or  Publishing  Contents  of  Sealed  Letter. 

If  any  person  shall  willfully  open  or  read,  or  cause  to  be  opened  and 
read,  any  sealed  letter  not  addressed  to  himself,  without  being  authorized 
so  to  do  either  by  the  writer  of  such  letter  or  by  the  person  to  whom  it  is 
addressed,  or  shall  willfully,  without  the  like  authority,  publish  any  letter 
or  portion  thereof,  knowing  it  to  have  been  so  opened,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county  jail  not 
less  than  one  month  nor  more  than  one  year,  or  by  fine  not  less  than  fifty 
nor  more  than  five  hundred  dollars ;  but  this  section  shall  not  be  construed 
to  extend  to  or  include  any  act  made  punishable  by  the  laws  of  the  United 
States.     [L.  1864;  D.  Cd.  §  676;  D.  &  K  §  681;  H.  C.  §  1797.] 

§  1884.    Fraudulently  Producing  Heir. 

If  any  person  shall  fraudulently  produce  an  infant,  and  falsely  pretend 
that  it  was  bom  of  any  parent  whose  child  would  be  entitled  to  inherit  any 
real  estate  or  interest  therein,  or  to  receive  a  share  of  any  personal  estate, 
with  intent  to  intercept  the  inheritance  of  any  such  real  estate  or  inters 
therein,  or  the  distribution  of  any  such  personal  estate,  from  any  person 
lawfully  entitled  thereto,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than 
ten  years.     [L.  1864;  D.  Cd.  §  577;  D.  &  L.  §  682;  H.  C.  §  1798.] 

f  1886.    Substituting  Another  Child  for  Infant  Committed  to  One's  Care. 

If  any  person  to  whom  an  infant  has  been  confided  for  nursing,  educa- 
tion, or  other  purpose,  shall,  with  intent  to  deceive  any  parent  or  guardian 
of  such  child,  substitute  or  produce  to  such  parent  or  guardian  another  child 
in  the  place  of  the  one  so  confided,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years.     [L.  1864 ;  D.  Cd.  §  578 ;  D.  &  L.  §  583 ;  H.  C.  §  1799.] 

f  1886.    Wrongful  Conversion  of  Property  by  Trustee. 

If  any  person,  being  the  trustee  of  any  property  for  the  benefit  of  an- 
other, or  for  any  public  or  charitable  use,  shall,  with  intent  to  defraud,  by 
any  means  convert  the  same  or  any  portion  thereof  to  his  own  use  or  benefit, 
or  to  the  use  and  benefit  of  another  not  entitled  thereto,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county  jail  not 
less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less  than  fifty 
nor  more  than  one  thousand  dollars.  [L.  1864 ;  D.  Cd.  §  579 ;  D.  &  L.  §  584; 
H.  C.  §  1800.] 

An  Indictment  charging:  that  the  defend-  not  affect  the  validity  of  the  Indictment, 

ant,   being  "the  bailee  and   trustee"   of  a  nor  charge  conversion  by  a  trustee,  under 

note,    the   property   of   another,    embezzled  this  section:    State  v.  Thompson,  28  Or.  2S9, 

and  converted   It  to  his  own  use,   charges  42  Pac.  1002. 
larceny  by  bailee.    The  word  "trustee"  does 
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i  1837.    Wrongful  Conversion  by  Banker,  Attorney,  etc 

If  any  person^  being  a  banker^  broker,  merchant,  attorney,  or  agent,  and 
being  intrusted  with  the  property  of  another,  for  sale  or  custody,  shall,  by 
any  means,  with  intent  to  defraud,  convert  the  same,  or  any  portion  thereof, 
to  his  own  use  or  benefit,  or  to  the  use  or  benefit  of  another  not  entitled 
thereto,  such  person,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  less  than  three  months  nor  more  than,  one  year, 
or  by  fine  not  less  than  fifty  nor  more  than  one  thousand  dollars.  [L.  1864; 
D.  Cd.  §  680;  D.  &  L.  §  585;  H.  C.  §  1801.] 

^  1838.    Officer,  etc.,  of  Corporation  Falsifying  Records. 

If  any  person,  being  or  assuming  to  be  an  officer,  agent,  or  member  of 
any  private  corporation  or  company,  shall,  with  intent  to  defraud  or  deceive 
any  one,  willfully  and  knowingly  destroy,  alter,  mutilate,  or  in  any  manner 
falsify  or  concur  in  the  destruction,  alteration,  mutilation,  or  falsification 
of  any  of  the  books,  papers,  writings,  or  securities  belonging  to  or  in  the  pos- 
session of  such  corporation  or  company,  such  person,  upon  conviction  thereof, 
shall  be  punished  in  the  manner  prescribed  in  section  1837.  [L.  1864 ;  D.  Gd. 
§  581 ;  D.  &  L.  §  586;  H.  C.  §  1802.] 

9  1889.    Officer,  etc.,  of  Corporation  Publishing  False  Business  Reports. 

If  any  person,  being  or  assuming  to  be  an  officer,  agent,  or  member  of 
any  private  corporation  or  company,  shall,  with  intent  to  defraud  or  deceive 
any  one,  willfully  and  knowingly  make,  circulate,  or  publish,  or  concur  in  the 
making;  circulating;  or  publishing  any  written  or  printed  statement  or 
account,  concerning  or  relating  to  the  liabilities,  assets,  or  property  of  such 
corporation  or  company,  which  statement  or  account  shall  be  false  in  any 
material  particular,  such  person,  upon  conviction  thereof,  shall  be  pimished 
in  the  manner  provided  in  section  1837.  [L.  1864 ;  D.  Cd.  §  582 ;  D.  &  L. 
§587;  H.  C.  §1803.] 

§  1840.    Use  of  Counterfeit  Trade-mark. 

If  any  person  shall  willfully  and  knowingly  use  or  cause  to  be  used  any 
private  brand,  label,  stamp,  or  trade-mark  of  another,  either  by  counterfeiting 
the  same  or  using  any  impression  or  copy  thereof  made  or  prepared  by  the 
proprietor  thereof;  or  shall  willfully  and  knowingly  use  or  cause  to  be  used 
any  colorable  imitation  of  such  brand,  label,  stamp,  or  trade-mark,  with  intent 
to  deceive  any  one;  or  shall,  with  like  intent,  use  or  cause  to  be  used  any 
empty  or  secondhand  package  which  has  contained  goods,  wares,  merchandise, 
article  or  articles  of  the  same  general  character  as  those  for  which  they  were 
first  used, — ^upon  conviction  thereof,  such  person  shall  be  punished  by  impris- 
onment in  the  counly  jail  not  less  than  one  month  nor  more  than  six  months, 
or  be  fined  not  less  than  twenty  dollars  nor  more  than  three  hundred  dollars. 
[L.  1864;  D.  Cd.  §  583;  D.  &  L.  §  683;  H.  C.  §  1804;  L.  1899,  p.  94.] 

Vol..  I.— 42. 
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§  1841.    Trade-mark  of  Workingmen*8  Union;  Coonterfeiting  of,  UnlawfoL 

*  Whenever  any  person  or  any  association  or  union  of  workingmen  has 
heretofore  adopted  or  used,  or  shall  hereafter  adopt  or  use,  any  label  trade- 
mark, term,  design,  device,  or  form  of  advertisement  for  the  purpose  of  desig- 
nating, making  known  or  distinguishing  any  goods,  wares,  merchandise,  or 
other  product  of  labor  as  having  been  made,  manufactured,  produced,  pre- 
pared, packed,  or  put  on  sale  by  such  person  or  association  or  union  of  work- 
ingmen, or  by  a  member  or  members  of  such  association  or  union,  it  shall  be 
unlawful  to  counterfeit  or  imitate  such  label,  trade-mark,  term,  design, 
device,  or  form  of  advertisement,  or  to  use,  sell,  offer  for  sale,  or  in  any  way 
utter  or  circulate  any  counterfeit  or  imitation  of  any  such  label,  trade-mark, 
term,  design,  device,  or  form  of  advertisement.     [L.  1901,  p.  168,  §  1.] 

§  1848.    Penalty  for  Such  Counterfeiting,  etc. 

Whoever  counterfeits  or  imitates  any  such  label,  trade-mark,  term, 
design,  device,  or  form  of  advertisement;  or  sells,  offers  for  sale,  or  in  any 
way  utters  or  circulates  any  counterfeit  or  imitation  of  any  such  label,  trade- 
mark, term,  design,  device,  or  form  of  advertisement ;  or  keeps  or  has  in  his 
possession,  with  intent  that  the  same  shall  be  sold  or  disposed  of,  any  goods, 
wares,  merchandise,  or  other  product  of  labor  to  which  or  on  which  any  such 
counterfeit  or  imitation  is  printed,  painted,  stamped,  or  impressed ;  or  know- 
ingly sells  or  disposes  of  any  goods,  wares,  merchandise,  or  other  product  of 
labor  contained  in  any  box,  case,  can,  or  package  to  which  or  on  which  any 
such  counterfeit  or  imitation  is  attached,  affixed,  printed,  painted,  stamped, 
or  impressed;  or  keeps  or  has  in  his  possession,  with  intent  that  the  same 
shall  be  sold  or  disposed  of,  any  goods,  wares,  merchandise,  or  other  product 
of  labor,  in  any  box,  case,  can,  or  package  to  which  or  on  which  any  such 
counterfeit  or  imitation  is  attached,  aflSxed,  printed,  painted,  stamped,  or 
impressed,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars, 
or  by  imprisonment  for  not  more  than  three  months,  or  by  both  such  fine 
and  imprisonment.     [L.  1901,  p.  168,  §  2.] 

§  1848.    Filing  and  Recording  Trade-mark  of  Union. 

Every  such  person,  association,  or  union  that  has  heretofore  adopted  or 
used,  or  shall  hereafter  adopt  or  use,  a  label,  trade-mark,  term,  design,  deiice, 
or  form  of  advertisement,  as  provided  in  section  1841,  may  file  the  same 
for  record  in  the  office  of  the  secretary  of  state,  by  leaving  two  copies,  coun- 
terparts or  fac  similes  thereof  with  said  secretary,  and  by  filing  therewith 
a  sworn  application  specifying  the  name  or  names  of  the  person,  associa- 
tion, or  union  on  whose  behalf  such  label,  trade-mark,  term,  design,  device,  or 
form  of  advertisement  shall  be  filed,  the  class  of  merchandise  and  a  descrip- 
tion of  the  goods  to  which  it  has  beenor  is  intended  to  be  appropriated,  stating 
that  the  party  so  filing  or  on  whose  behalf  such  label,  trade-mark,  term, 
design,  device,  or  form  of  advertisement  shall  be  filed,  has  the  right  to  the 
use  of  the  same;  that  no  other  person,  firm,  association,  union,  or  corporation 
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has  the  right  to  such  use,  either  in  the  identical  form  or  in  any  Buch  near 
resemblance  thereto  as  may  be  calculated  to  deceive,  and  that  the  fac  simile 
or  counterparts  filed  therewith  are  true  and  correct.  There  shall  be  paid  for 
such  filing  and  recording  a  fee  of  one  dollar.  Said  secretary  shall  deliver  to 
such  person,  association,  or  union  so  filing  or  causing  to  be  filed  any  such 
label,  trade-mark,  term,  design,  device,  or  form  of  advertisement  so  many 
duly  attested  certificates  of  the  recording  of  the  same  as  such  person,  asso- 
ciation, or  union  may  apply  for,  for  each  of  which  certificates  said  secretary 
shall  receive  a  fee  of  one  dollar.  Any  such  certificate  of  record  shall, 
in  all  suits  and  prosecutions  und^r  this  act,  be  sufficient  proof  of  the 
adoption  of  such  label,  trade-mark,  term,  design,  device,  or  form  of  adver- 
tisement. Said  secretary  of  state  shall  not  record  for  any  person,  union,  or 
association  any  label,  trade-mark,  term,  design,  device,  or  form  of  advertise- 
ment that  would  probably  be  mistaken  for  any  label,  trade-mark,  term,  design, 
.  device,  or  form  of  advertisement  theretofore  filed  by  or  on  behalf  of  any  other 
I)er8on,  union,  or  association;  but  the  said  secretary  shall  file  and  record 
under  this  act  any  label,  trade-mark,  term,  design,  device,  or  form  of  adver- 
tisement which  may  have  been  previously  filed  by  any  person  or  any  asso- 
ciation or  union  of  workingmen,  provided  the  person,  association,  or  union 
seeking  to  file  and  record  under  this  act  is  the  same  person,  association,  or 
union  that  previously  filed  or  recorded  the  same  label,  trade-mark,  term, 
design,  device,  or  form  of  advertisement.     [L.  1901,  p.  169,  §  3.] 

1 1844.    Fraudulently  Procuring  Filing  of  Trade-mark. 

Any  person  who  shall  for  himself,  or  on  behalf  of  any  other  person, 
association,  or  union,  procure  the  filing  of  any  label,  trade-mark,  term, 
design,  device,  or  form  of  advertisement  in  the  office  of  the  secretary  of  state 
under  the  provisions  of  this  act,  by  making  any  false  or  fraudulent  represen- 
tations or  declaration,  verbally  or  in  writing,  or  by  any  fraudulent  means, 
shall  be  liable  to  pay  any  damages  sustained  in  consequence  of  any  such  filing, 
to  be  recovered  by  or  on  behalf  of  the  party  injured  thereby  in  any  court 
having  jurisdiction;  and  shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  not  exceeding  three  months,  or  by  both 
such  fine  and  imprisonment.     [L.  1901,  p.  170,  §  4.] 

%  1845.    Civil  Remedies  for  use  of  Counterfeit  Trade-mark. 

Every  such  person,  association,  or  union  adopting  or  using  a  label, 
trade-mark,  term,  design,  device,  or  form  of  advertisement,  as  aforesaid, 
may  proceed  by  suit  for  damages  to  enjoin  the  manufacture,  use,  display,  or 
sale  of  any  coxmterfeits  thereof;  and  all  courts  of  competent  jurisdiction 
shall  grant  injunctions  to  restrain  such  manufacture,  use,  display>  or  sale,  and 
award  the  complainant  in  any  such  suit  damages  resulting  from  such  manu- 
facture, use,  sale,  or  display  as  may  be  by  the  said  court  deemed  just  and 
reasonable,  and  shall  require  the  defendants  to  pay  to  such  person,  associa- 
tion, or  union  all  profits  derived  from  such  wrongful  manufacture,  use,  dis- 
play, or  sale;  and  such  court  shall  also  order  that  all  such  coimterfeits  or 
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imitations  in  the  possession  or  under  the  control  of  any  defendant  in  such 
cause  be  delivered  to  an  <^cer  of  the  court,  or  to  the  complainant,  to  be  de- 
stroyed.    [L.  1901,  p.  170,  §  5.] 

§  1846.    Unauthorixed  use  of  Genuine  Label  or  Trade-mark. 

Any  person  who  shall  use  or  display  the  genuine  label,  trade-maric,  term, 
design,  device,  or  form  of  advertisement  of  any  such  person,  association,  or 
union  in  any  manner,  not  being  authorized  so  to  do  by  such  person,  union, 
or  association,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished by  imprisonment  for  not  more  than  three  months  or  by  a  fine  of  not 
more  than  five  hundred  dollars  ($500) .  In  all  cases  where  such  association  or 
union  is  not  incorporated,  suits  imder  this  act  may  be  commenced  and  prose- 
cuted by  an  officer  or  member  of  such  association  or  union  on  behalf  of  and 
for  the  use  of  such  association  or  union.     [L.  1901,  p.  171,  §  6.] 

i  1847.    Unauthorised  use  of  Name  or  Seal  in  Sale  of  Goods. 

Any  person  or  persons  who  shall  in  any  way  use  the  name  or  seal  of  anr 
such  person,  association,  or  union,  or  officer  thereof,  in  and  about  the  sale  of 
goods,  or  otherwise,  not  being  authorized  so  to  use  the  same,  shall  be  guiltv 
of  a  misdemeanor,  and  shall  be  punishable  by  imprisonment  for  not  more 
than  three  months,  or  by  a  fine  of  not  more  than  five  hundred  dollars 
[L.  1901,  p.  171,  §  7.] 

(  1848.    Reasonable  Attomesr^s  Fee  in  Actions  for  Infringement 

In  case  the  plaintiff  is  successful  in  maintaining  his  action  either  for 
damages  or  for  permanent  relief  by  injunction,  or  for  nominal  damages 
only,  he  shall  be  entitled  to  recover  a  reasonable  attorney's  fee,  to  be  taxed 
by  the  court  as  a  part  of  the  costs,  and  merged  in  the  judgment.  [L.  1901, 
p.  171,  §  8.] 

§  1849.    Mining  Claim  Monuments,  Injury  To. 

If  any  person  or  persons  shall  willfully  and  maliciously  deface,  remove, 
pull  down,  injure,  or  destroy  any  location  stake,  side  post,  comer  post,  land- 
mark, or  monument,  or  any  other  legal  land  boundary  monument  in  this  state, 
designating  or  intending  to  designate  the  location  boundary  or  name  of  any 
mining  claim,  lode,  or  vein  of  mineral,  or  the  name  of  the  discoverer,  or  date 
of  discovery  thereof,  the  person  or  persons  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punishable  by  a  fine  of  not 
more  than  five  hundred  doUars  ($500),  or  by  imprisonment  in  the  county  jail 
for  a  period  of  not  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court :  Provided,  that  this  act  shall  not  apply  to 
abandoned  property.     [L.  1901,  p.  175,  §  1.] 

§  1850.    Trespass  on  Mining  Claims. 

Any  person  who  shall  break  or  rob  in  any  manner,  or  who  shall  attempt 
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to  break  or  rob,  any  flume,  rocker,  quartz  mill,  quartz  vein,  or  lode,  bed  rock 
eluice,  sluice  box,  or  mining  claim  not  his  own,  or  who  shall  trespass  upon 
such  mining  claim  with  the  intent  to  commit  a  felony,  shall,  upon  conviction 
thereof,  be  punished  by  imprisonment  in  the  penitentiary  of  this  state  not  less 
than  one  nor  more  than  five  years,  or  by  fine  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars,  or  by  both  such  imprisonment 
and  fine,  as  the  court  or  judge  thereof  may  direct.  [L.  1872,  p.  24,  §  1 ; 
D.  &  L.  §  589 ;  H.  C.  §  1806.] 

f  1851.    Trespaas  on  United  States  Buildings,  etc.,  at  Astoria  and  The  Dalles. 

Any  malicious,  willful,  reckless,  or  voluntary  injury  to  or  mutilation  of 
the  grounds,  buildings  or  appurtenances  of  the  United  States  customhouse 
at  Astoria  or  branch  mint  at  The  Dalles  shall  subject  the  offender  or  offenders 
to  a  fine  of  not  less  than  twenty  dollars,  to  which  may  be  added,  for  an  aggra- 
vated offense,  imprisonment  not  exceeding  six  months  in  the  county  jail  or 
workhouse,  to  be  prosecuted  before  any  court  of  competent  jurisdiction. 
[K  1868,  p.  20,  §  5;  D.  &  L.  §  590;  H.  C.  §  1806.] 

i  18M.    Trespass  on  United  States  Buildings,  etc.,  at  Portland. 

Any  malicious,  willful,  reckless,  or  voluntary  injury  to  or  mutilation 
of  the  grounds,  buildings,  or  appurtenances  of  the  United  States  at  Portland, 
for  the  accommodation  of  the  United  States  courts  and  post  office,  shall 
subject  the  offender  or  offenders  to  a  fine  of  not  less  than  twenty  dollars,  to 
which  may  be  added,  for  an  aggravated  offense,  imprisonment  not  exceeding 
six  months  in  the  county  jail  or  workhouse,  to  be  prosecuted  before  any  court 
of  competent  jurisdiction.     [L.  1868,  p.  39,  §  5 ;  D.  &  L.  §  691 ;  H.  C.  §  1807.] 

S 1868.    Injuries  to  Gas  Pipes  or  Electric  Wires,  etc. 

Any  person  who  willfully  or  maliciously,  with  intent  to  injure  or 
defraud, — 

1.  Connects  a  tube,  pipe,  wire,  or  other  instrument  or  contrivance,  with 
a  pipe  or  wire  used  for  the  conducting  or  supplying  of  illuminating  gas  or 
fuel  or  electricity  in  such  a  manner  as  to  supply  such  gas  or  electricity  to 
any  burner,  orifice,  lamp,  or  motor  where  the  same  is  or  can  be  burned  or 
used,  without  passing  through  the  meter  or  instrument  provided  for  register- 
ing the  quantity  consumed;  or, 

2.  Obstructs,  alters,  injures,  or  prevents  the  action  of  a  meter  or  other 
instrument  used  to  measure  or  register  the  quantity  of  illuminating  gas  or 
fuel  or  electricity  consumed  or  used  in  a  building,  house,  department,  or  office, 
or  at  any  orifice  or  burner,  or  lamp  or  motor,  or  by  a  lawful  consumer;  or 
any  person  other  than  a  city  official,  inspector,  or  deputy  inspector,  or  an 
employee  of  the  company  owning  any  gas  or  electric  meter,  who  willfully  shall 
detach  or  disconnect  such  meter,  or  make  or  report  any  test,  or  examine  for 
the  purpose  of  testing  any  such  meter  so  detached  or  disconnected ;  or, 

3.  In  any  maimer  whatever  changes,  extends,  or  alters  any  service  or 
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other  pipe,  wire,  or  attachment  of  any  kind  connecting  or  through  which 
artificial  gas  or  electricity  is  furnished  from  the  gas  mains  or  pipes  or  wires 
of  any  person,  company,  or  corporation,  without  first  procuring  from  said 
person,  company,  or  corporation  written  permission  to  make  such  change, 
extension,  or  alteration;  or, 

4.  Makes  any  connection  or  reconnection  with  the  gas  mains,  seirice 
pipes,  or  wires  of  any  person,  company,  or  corporation  furnishing  to  con- 
sumers gas  or  electricity,  or  turns  on  or  off  or  in  any  manner  interferes  with 
any  valve  or  stopcock  or  other  appliances  belonging  to  such  person,  company, 
or  corporation,  and  connected  with  its  service  or  other  pipes  or  wires,  or  uses 
electricity  for  any  purpose,  without  first  procuring  from  such  person,  com- 
pany, or  corporation  a  written  permit  to  turn  on  or  off  such  stopcock  or 
valve,  or  to  make  such  connections  or  reconnections,  or  to  interfere  with  the 
valves,  stopcocks,  wires,  or  other  appliances  of  such  person,  company,  or 
corporation,  as  the  case  may  be;  or, 

5.  Retains  possession  of  or  refuses  to  deliver  any  meter  or  meters,  lamp 
or  lamps,  or  other  appliances  which  may  be  or  may  have  been  loaned  or  rented 
to  them  by  any  person,  company,  or  corporation  for  the  purpose  of  furnishing 
gas,  electricity,  or  power  through  the  same,  or  who  sells,  loans,  or  in  any 
manner  disposes  of  the  same  to  any  person  or  persons  other  than  the  said  per- 
son, company,  or  corporation  entitled  to  the  possession  of  the  same;  or, 

6.  Sets  on  fire  any  gas  escaping  from  leaking  mains,  pipes,  valves,  or 
other  appliances  used  by  any  person,  company,  or  corporation  in  conveying 
gas  to  consumers,  or  interferes  in  any  manner  with  the  pipes,  mains,  gate 
boxes,  valves,  stopcocks,  wires,  cables,  conduits,  or  any  other  appliances, 
machinery,  or  property  of  any  person,  company,  or  corporation  engaged  in 
furnishing  gas  or  electricity  to  consumers,  unless  employed  by  or  acting 
under  the  authority  or  direction  of  such  person,  company,  or  corporation;  or, 

7.  Without  lawful  authority  displaces,  removes,  injures,  interferes  with, 
alters,  or  destroys  any  lawfully  constructed  line  or  Uses  of  wire  or  cable  or 
material,  property  or  apparatus  belonging  or  appertaining  thereto  used  for 
conducting  or  transmitting  electricity,  for  any  purpose  whatsoever,  or  cuts, 
breaks,  taps,  or  makes  connections  with  any  such  line  or  lines  of  wire  or  cable 
or  material,  property,  or  apparatus;  or, 

8.  Breaks,  injures,  interferes  with,  alters,  or  destroys  any  arc  or  incan- 
descent electric  lamp,  or  its  appurtenances,  or  any  gas  lamp  lawfully  used  for 
lighting  any  street,  road,  or  public  place  or  private  place ;  or, 

9.  Aids,  assists,  agrees  with,  employs,  or  conspires  with  any  person  or 
persons  to  do  or  causes  to  be  done  or  permitted  any  of  the  acts  hereinbefore 
mentioned  which  by  this  act  is  made  punishable,  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  less  than  thirty  days  nor  more  than  one 
year,  or  by  imprisonment  in  the  penitentiary  not  less  than  six  months  nor 
more  than  two  years,  or  by  fine  not  less  than  fifty  dollars  nor  more  than  five 
hundred  dollars,  or  by  both  such  imprisonment  and  fine.  [L.  1901, 
p.  83,  §  1.] 
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f  1864.    Cabin  or  Other  Building;  Malicious  Injury  To. 

If  any  person  shall  maliciously  or  wantonly  destroy  or  deface  any  cabin 
or  other  building  or  place  of  shelter,  or  any  of  the  contents  of  such  cabin, 
building,  or  shelter,  constructed  by  any  person  or  persons,  or  society  of  per- 
sons, upon  any  public  land  of  the  State  of  Oregon,  or  of  the  United  States 
within  the  State  of  Oregon,  or  upon  any  land  not  owned  by  such  person  so 
destroying  or  defacing  the  same,  he  shall  be  deemed  guilty  of  a  misdemeanor. 
[Li.  1901,  p.  284,  §  1.] 

1 1855.    Record  Book,  Receptacle,  Scientific  Appliance;  Malicious  Injury  To. 

If  any  person  shall  maliciously  or  wantonly  remove,  destroy,  or  carry 
away  any  record  or  record  book  or  document  of  any  kind,  or  any  box  or  other 
receptacle  for  containing  the  same,  or  any  instrument  or  device  for  scientific 
purposes,  established  or  placed  upon  any  mountain  peak  or  summit  or  at 
any  other  place  of  resort,  or  upon  any  land  belonging  to  this  state  or  to  the 
United  States,  or  in  or  upon  any  body  or  stream  of  water  within  this  state, 
such  person  shall  be  deemed  guilty  of  a  misdemeanor.     [L.  1901,  p.  284,  §  2.] 

f  1856.    Penalty  for  Violating  Two  Preceding  Sections. 

Every  person  convicted  of  a  violation  of  any  of  the  provisions  of  this 
act  shall  be  punished  by  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
two  hundred  and  fifty  dollars,  or  by  imprisonment  in  the  county  jail  not  less 
than  ten  days  nor  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment. Any  person  acting  as  informer,  in  case  of  conviction  under  this  act, 
shall  be  entitled  to  one  half  of  the  fine  imposed.     [L.  1901,  p.  284,  §  3.] 

i  1857.    Jurisdiction  to  Try  0£Fenders. 

The  various  justices^  courts  of  this  state  shall  have  jurisdiction  of  the 
offenses  enumerated  in  this  act.     [L.  1901,  p.  285,  §  4.] 

$  1858.    Forging  or  Altering  Record,  etc. ' 

If  any  person  shall,  with  intent  to  injure  or  defraud  any  one,  falsely 
make,  alter,  forge,  or  counterfeit  any  public  record  whatever,  or  any  cer- 
tificate, return,  or  attestation  of  any  clerk,  notary  public,  or  other  public 
officer,  in  relation  to  any  matter  wherein  such  certificate,  return,  or  attesta- 
tion may  be  received  as  legal  evidence,  or  any  note,  certificate,  or  other 
evidence  of  debt  issued  by  any  officer  of  this  state,  or  any  county,  town,  or 
other  municipal  or  public  corporation  therein,  authorized  to  issue  the  same, 
or  any  contract,  charter,  letters  patent,  deed,  lease,  bill  of  sale,  will,  testa- 
ment, bond,  writing  obligatory,  undertaking,  letter  of  attorney,  policy  of 
insurance,  bill  of  lading,  bill  of  exchange,  promissory  note,  evidence  of  debt, 
or  any  acceptance  of  a  bill  of  exchange,  indorsement,  or  assignment  of  a 
promissory  note,  or  any  warrant,  order,  or  check,  or  money,  or  other  property, 
or  any  receipt  for  money  or  other  property,  or  any  acquittance  or  discharge 
for  money  or  other  property,  or  any  plat,  draft,  or  survey  of  land ;  or  shall. 
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with  such  intent^  knowingly  utter  or  publish  as  true  and  genuine  any  such 
false,  altered,  forged,  or  counterfeited  record,  writing,  instrument,  or  matter 
whatever,  such  person,  upon  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  penitentiary  not  less  than  two  nor  more  than  twenty  years. 
[L.  1864;  D.  Cd.  §  684;  D.  &  L.  §  692;  H.  C.  §  1808.] 

FOROE:ry. — ^The    essential    elements    of  road  supervisor,  indicating  that  the  person 

the  crime  of  forgery  are  (1)  false  maklncr  to  whom   it  appears   to  have  been  iasaed 

of  some  instrument  in  writing;   (2)  fraud-  had  performed  certain  work  on  a  certain 

ulent  intent;  (3)  an  instrument  apparently  public    road,    the    value    thereof    being   a 

capable  of  effecting  a  fraud.  The  execution,  stated  amount,  is  a  "certificate"  that  may 

therefore,  of  a  promissory  note  in  the  name  be  the  subject  of  forgery  within  this  sec- 

of  a  fictitious  person,  or  under  an  assumed  tion:    State  v.  Gee.  28  Or.  103,  42  Pac  7. 
name,   with   intent  to  defraud,   is  forgery:       The  offense  of  forging  checks,  letters,  affl- 

State  V.  Wheeler.  20  Or.  192,  26  Pac  394,  davits,   and   signatures  thereto,  and  nsiog 

23  Am.  St.  Rep.  119.  them  to  injure  and  defraud  a  client,  is  such 

If  a  note  is  uttered  and  published  as  true  as  to  require  the  revocation  of  an  attorney's 

and  genuine,   with   intent  to  defraud,   the  license:    Ez  parte  Kindt,  32  Or.  474,  62  Fac. 

offense  is  made  out.  though  no  defrauding  187. 

be  actually  accomplished:    State  v.  Lurch.       Upon  a  trial  for  uttering  a  forged  wrlt- 

12  Or.  99.  6  Pac.  408.  ing,   evidence   is  admissible  to  prove  tbst 

Forgery  may  be  predicated  on  an  instru-  the   writing   of   the   signature   is  different 

ment  that  may  be  the  basis  of  an  action,  from  that  of  the  body  of  the  instrument, 

or  that  is  of  such  character  that  it  may  even     though     defendant     admits     having 

defraud   another   or   injuriously   affect   his  signed  the  name,  claiming  having  had  au- 

right.     A   note,    therefore,    which   appears  thority  to  do  so:    State  v.  Lurch,  12  Or.  M, 

upon  its  face  to  be  barred  by  the  statute  of  6  Pac  408,  12  Or.  104,  6  Pac.  411. 
limitation  may  be  the  subject  of  forgery:       The  introduction  of  a  receipt  purporting 

State  v.  Dunn,  23  Or.  662,  82  Pac  621,  37  to  extinguish  a  claim  of  (66  as  evidence  in 

Am.  St.  Rep.  704.  support  of  an  allegation  in  an  indictment 

A  note  is  not  a  forgery,  but  is  genuine,  for  forging  a  receipt  extinguishing  a  claim 

where  signed  by  one  party  tinder  the  direc-  of  (60  is  a  fatal  variance:    Shirley  v.  State, 

tion   and   authority   of  the  persons   repre-  1  Or.  269. 

sented  to  be  the  makers:    State  v.  Lurch,       It  is   not  necessary  to  name  in  the  in* 

12  Or.  99,  6  Pac.  408.  dlctment  the  person  defrauded:-  See  f  1866, 

An     instrument    denominated     a     "time  post,  and  note, 
check,"    purporting   to  be   approved   by   a 

{  1899.    Forging  Evidence  of  Debt 

If  any  person  shall^  with  intent  to  injure  or  defraud  any  one,  make, 
alter,  forge,  or  counterfeit  any  bank  bill,  promissory  note,  draft,  check,  or 
other  evidence  of  debt  issued  by  the  United  States,  this  state,  or  any  state 
or  territory  of  the  United  States,  or  any  other  state,  government,  or  country, 
or  by  any  corporation,  company,  or  person  duly  authorized  for  that  purpose 
by  the  laws  of  the  United  States,  this  state,  or  any  state  or  territory  of  the 
United  States,  or  any  other  state,  government,  or  country,  such  person,  upon 
conviction  thereof,  shall  be  punished  in  the  manner  provided  in  section  1858. 
[L.  1864 ;  D.  Cd.  §  585 ;  D.  &  L.  §  593 ;  H.  C.  §  1809.] 

i  1860.    Uttering  Forged  Evidence  of  Debt. 

If  any  person  shall,  with  intent  to  injure  or  defraud  any  one,  knowingly 
utter  or  publish,  or  pass,  or  tender  in  payment  as  true  and  genuine,  any 
false,  altered,  forged,  or  counterfeited  bill,  note,  draft,  check,  or  other  evidence 
of  debt  specified  in  section  1859,  such  person,  upon  conviction  thereof,  shall 
be  punished  in  the  manner  provided  in  section  1858.  [L.  1864;  D.  Cd. 
§  586;  D.  &  L.  §  594;  H.  C.  §  1810.] 

§  1861.    Possesston  of  Such  Forged  Evidence  of  Debt. 

If  any  person  shall  have  in  his  possession  any  bill,  note,  draft,  check,  or 
other  evidence  of  debt  specified  in  section  1869,  with  intent  to  utter  or  pass 
the  same  as  true,  knowing  the  same  to  be  false,  altered,  forged,  or  counte^ 


Chap.  IIL]  Of  Crimes  Against  Property.  665 

felted,  such  person,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  year  nor  more  than  five  years. 
[L.  1864;  D.  Cd.  §  587;  D.  &  L.  §  595;  H.  C.  §  1811.] 

S  186S.    Making  or  Having  Any  Tool  for  Counterfeiting. 

If  any  person  shall  engrave,  make,  or  begin  to  engrave,  make,  or  mend 
any  plate,  block,  press,  or  other  tool,  instrument,  or  implement,  or  shall  make, 
prepare,  or  provide  any  paper  or  other  materials  adapted  and  designed  for 
the  forging  or  making  any  false  or  counterfeit  bill,  note,  draft,  check,  or 
other  evidence  of  debt,  as  specified  in  section  1859,  or  shall  have  in  his  pos- 
session or  control  any  such  plate,  block,  press,  or  other  tool,  instrument,  or 
implement,  or  paper  or  other  material  adapted  and  designed  as  aforesaid, 
with  intent  to  use  the  same,  or  to  cause  or  permit  the  same  to  be  used  in 
forging  or  making  any  such  false  or  counterfeit  bill,  note,  draft,  check,  or 
other  evidence  of  debt,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than 
five  years.    [L.  1864;  D.  Cd.  §  588;  D.  &  L.  §  596;  H.  C.  §  1812.] 

1 1868.    Counterfeiting  Gold  or  Silver  Coin. 

If  any  person  shall  counterfeit  any  gold,  silver,  or  other  coin  current 
by  law  or  usage  within  this  state,  or  shall,  with  the  intent  to  utter  or  pass  the 
same  as  true  and  genuine,  have  in  his  possession  or  control  any  false  coin 
counterfeited  in  the  similitude  of  any  gold,  silver,  or  other  coin  current  as 
aforesaid,  knowing  the  same  to  be  false  and  coimterfeit,  and  with  intent  to 
utter  or  pass  the  same  as  true  and  genuine,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years.  [L.  1864 ;  D.  Cd.  §  589 ;  D.  &  L.  §  597 ;  H.  C. 
§  1813.] 

f  1884.    Attempt  to  Utter  Counterfeit  Coin. 

If  any  person  shall,  with  intent  to  injure  or  defraud  any  one,  know- 
ingly utter,  pass,  or  tender  in  payment  as  true  and  genuine  any  such  false 
and  counterfeit  coin  as  is  specified  in  section  1863,  such  person,  upon  con- 
viction thereof,  shall  be  punished  in  the  manner  as  provided  in  section  1863. 
[L.  1864;  D.  Cd.  §  590;  D.  &  L.  §  598;  H.  C.  §  1814.] 

f  1865.    Making  or  Having  in  Possession  Tool  for  Counterfeiting  Coin. 

If  any  person  shall  stamp,  engrave,  make,  or  mend  or  begin  to  stamp, 
engrave,  make,  or  mend,  or  have  in  his  possession  or  control,  any  mold, 
pattern,  die,  puncheon,  engine,  press,  or  other  tool,  implement,  or  instru- 
ment adapted  and  designed  for  coining  or  making  any  counterfeit  coin  in 
the  similitude  of  any  gold,  silver,  or  other  coin  current  by  law  or  usage  in 
this  state,  with  intent  to  use  the  same,  or  cause  or  permit  the  same  to  be 
used  or  employed  in  coining  or  making  any  such  false  and  counterfeit  coin, 
as  aforesaid,  such  person,  upon  conviction  thereof,  shall  be  punished  in  the 
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maimer  provided  in  section  1863.     [L.  1864;  D.  Cd.  §  591;  D.  &  L.  §  599; 
H.  C.  §  1815.] 

i  1866.    What  Sufficient  Allegation  of  Intention  to  Defraud. 

In  any  case  where  the  intent  to  injure  or  defraud  is  necessary,  by  the 
provisions  of  this  chapter,  to  constitute  the  crime,  it  shall  be  sufficient  to 
allege  in  the  indictment  therefor  an  intent  to  injure  or  defraud,  without 
naming  therein  the  particular  person  or  body  corporate  intended  to  be  injured 
or  defrauded,  and  on  the  trial  of  the  action  it  shall  not  be  deemed  a  variance, 
but  be  deemed  sufficient,  if  there  appear  to  be  an  intent  to  injure  or  defraud 
the  United  States,  or  any  state,  territory,  county,  town,  or  other  municipal 
or  public  corporation,  or  any  public  officer  in  his  official  capacity,  or  any 
private  corporation,  copartnership,  or  member  thereof,  or  any  particular 
person  or  persons.     [L.  1864 ;  D.  Cd.  §  592 ;  D.  &  L.  §  600 ;  H.  C.  §  1816.] 

It  is    not   necessary   to   name   any   par-       But  If  the  person  defrauded  or  intended 

ticular  person  in  the  indictment  as  having  to  be  defrauded  is  named  in  the  indictment, 

been  defrauded,  or  intended  to  be  injured  it  has  the  effect  to  confine  the  proof  of  de- 

or  defrauded:    State  v.   Lurch.   12  Or.   106,  fraudlns    to   the   person   named:     State  v. 

6  Pac.  411;  State  v.  McElvain.  35  Or.  367,  Lurch,  12  Or.  106,  6  Pac  411. 
68  Pac.  52.6. 

§  1867.    Fraudulently  Joining  Parts  of  Different  Instruments;  Effect  Of. 

If  any  person  shall  connect  together  different  parts  of  several  bank  notes 
or  other  genuine  instruments  in  such  manner  as  to  produce  an  additional  or 
different  note  or  instrument,  with  intent  to  utter  or  pass  all  of  them  as  true 
and  genuine,  the  same  shall  be  deemed  a  forgery  in  like  manner  and  with  like 
effect  as  if  each  of  them  had  been  falsely  made  or  forged.  [L.  1864 ;  D.  CcL 
§  593;  D.  &  L.  §  601;  H.  C.  §  1817.] 

1 1868.    Affixing  Fictitious  Signature;  Effect  Of. 

If  any  fictitious  or  pretended  signature  purporting  to  be  the  signature 
of  an  officer  or  agent  of  any  public  or  private  corporation  shall  be  aflBxed  to 
any  instrument  or  writing  purporting  to  be  a  note,  draft,  or  other  evidence 
of  debt  issued  by  such  corporation,  with  intent  to  utter  or  pass  the  same  as 
true  and  genuine,  it  shall  be  deemed  a  forgery,  though  no  such  person  may 
ever  have  been  an  officer  or  agent  of  such  corporation,  nor  such  corporation 
ever  have  existed.     [L.  1864;  D.  Cd.  §  594;  D.  &  L.  §  602;  H.  C.  §  1818.] 

{ 1869.    Testimony  as  to  Signature  of  Bank  Notes. 

In  all  prosecutions  for  forgery  or  counterfeiting  any  bank  bill  or  note, 
or  for  uttering,  publishing,  or  tendering  in  payment  as  true  and  genuine  any 
forged  or  counterfeited  bank  bill  or  note,  or  for  being  in  possession  thereof 
with  the  intent  to  utter  or  pass  them  as  true  and  genuine,  the  testimony  of 
any  person  acquainted  with  the  signature  of  the  oflBcer  or  agent  authorized 
to  sign  the  bills  or  notes  of  the  bank  of  which  such  bill  or  note  is  alleged  to 
be  a  counterfeit  or  similitude,  or  who  has  knowledge  of  the  difference  in  ap- 
pearance of  the  true  and  counterfeit  bills  or  notes  thereof,  may  be  admitted 
to  prove  that  any  such  bill  or  note  is  counterfeit.  [L.  1864;  D.  Cd.  §595; 
D.  &  L.  §  603 ;  H.  C.  §  1819.] 
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§  1870.    Certificate  of  Officers,  Evidence  in  Prosecutions. 

In  all  prosecutions  for  forging  or  counterfeiting  any  note,  certificate, 
bond,  bill  of  credit,  or  other  security  or  evidence  of  debt  issued  on  behalf  of 
the  United  States,  or  on  behalf  of  any  state  or  territory,  or  for  uttering, 
publishing,  or  tendering  in  payment  the  same  as  true  and  genuine,  or  for 
being  in  possession  thereof  with  intent  to  utter  and  pass  the  same  as  true  and 
genuine,  the  certificate  duly  sworn  to  of  the  secretary  of  the  treasury,  or  of  the 
treasurer  of  the  United  States,  or  of  the  secretary  or  treasurer  of  any  state 
or  treasury  on  whose  behalf  such  note,  certificate,  bond,  bill  of  credit,  or  other 
security  or  evidence  of  indebtedness  purports  to  have  been  issued,  shall  be 
admitted  as  evidence  for  the  purpose  of  proving  the  same  to  be  forged  or 
counterfeit.    [L.  1864;  D.  Cd.  §  697;  D.  &  L.  §  605;  H.  C.  §  1820.] 

1 1871.    Person  Convicted  of  Second  Crime. 

If  any  person,  having  been  convicted  of  any  crime  defined  in  any  of  the 
preceding  sections  of  this  chapter,  from  section  1858  to  section  1870,  in- 
clusive, shall  afterwards  be  convicted  of  the  same  or  any  other  crime  so 
defined,  such  person  shall  be  punished  by  imprisonment  not  less  than  the 
longest  term  mentioned  in  the  section  under  which  he  may  be  indicted  and 
tried.     [L.  1864;  D.  Cd.  §  697;  D.  &  L.  §  605;  H.  C.  §  1821.] 

{ 187S.    Adulterating  or  Selling  Adulterated  Gold  Dust. 

If  any  person  shall  mix  or  adulterate  any  gold  dust  with  any  metal  or 
coin  found  of  less  value  than  such  gold  dust,  with  intent  to  pass  or  sell  or 
in  any  way  dispose  of  such  gold  dust,  so  mixed  or  adulterated,  as  genuine, 
or  shall  cause  the  same  to  be  sold,  passed,  or  otherwise  disposed  of  as  genuine 
and  pure,  such  person  shall,  on  conviction  of  such  offense,  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  year  nor  more  than  five 
years.     [L.  1864;  D.  Cd.  p.  748,  §  1;  D.  &  L.  §  606;  H.  C.  §  1822.] 

S  1873.    Possession  of  Adulterated  Gold  Dust 

If  any  person  shall  have  any  gold  dust  in  his  possession  mixed  or  adul- 
terated as  described  in  section  1872,  knowing  the  same  to  be  mixed  or  adul- 
terated, with  intent  to  pass  or  sell  or  in  anywise  dispose  of  the  same  as  pure 
and  genuine,  or  to  cause  the  same  to  be  sold,  passed,  or  in  any  way  disposed 
of  as  pure  and  genuine  gold  dust,  such  person,  upon  conviction  of  such 
offense,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
one  year  nor  more  than  five  years.  [L.  1864;  D.  Cd.  p.  749,  §  2;  D.  &  L. 
§607;  H.  C.  §1823.] 

1 1874.    Selling  Adulterated  Gold  Dust. 

If  any  person  shall  pass,  sell,  or  in  any  way  dispose  of  any  gold  dust 
mixed  or  adulterated  as  described  in  section  1872,  or  shall  cause  the  same 
to  be  passed,  sold,  or  otherwise  disposed  of,  or  shall  attempt  to  pass,  sell, 
or  in  any  way  dispose  of  such  dust,  knowing  the  same  to  be  so  mixed  or 
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adulterated^  such  person  shall^  upon  conviction  thereof^  be  punished  by  im- 
prisonment in  the  penitentiary  hot  less  than  one  year  nor  more  than  five 
years.     [L.  1864;  D.  Cd.  p.  749,  §  3;  D.  &  L.  §  608;  H.  C.  §  1824.] 


CHAPTEE  IV. 

OF   CRIMES   AGAINST   PUBLIC   JUSTICE   AND    OFFICIAL   DUTY. 

§  1875.    Perjury  and  Subornation  of  Perjury. 

If  any  person  authorized  by  any  law  of  this  state  to  take  an  oath  or 
afiSrmation,  or  of  whom  an  oath  or  affirmation  shall  be  required  by  such  law, 
shall  willfully  swear  or  affirm  falsely  in  regard  to  any  matter  or  thing  con- 
cerning which  such  oath  or  affirmation  is  authorized  or  required,  such  person 
shall  be  deemed  guilty  of  perjury,  and  if  any  person  shall  procure  another 
to  commit  the  crime  of  perjury,  such  person  shall  be  deemed  guilty  of 
subornation  of  perjury.  [L.  1864;  D.  Cd.  §698;  D.  &  L.  §609;  H.  C. 
§  1826.] 

PESUURY. — Aa  to  the  contents  and  suffl-  mltted  In  the  evidence  ffiven  In  the  canse, 

dency  of  an  Indictment  for  this  crime,  see  It  is  atlU  necessary  to  produce  the  record, 

S  1321,  and  note.  but  evidence  of  the  state  of  the  cause  at 

It  is  always  necessary  to  show  that  the  the  time  the  alleged  false  testimony  was 
testimony  srlven,  which  must  be  alleged  to  introduced,  which  wlU  demonstrate  its  ma- 
have  been  willfully  false,  was  material  to  teriality,  may  be  given  aliunde:  State  v. 
the  issue  or  controversy  In  the  action  where  Kalyton,  29  Or.  S80,  45  Pac  766. 

fiven:   State  v.  Kalyton,  29  Or.  879,  46  Pac.       Upon  an  indictment  for  perjury  an  affl- 

66.  davit  of  the  defendant  directly  contradict- 

And  the  cause  and  issue  in  which  such  ing  the  one  upon  which  the  perjury  Is  as- 

testlmony  was  given  must  always  be  proved  signed    is    not    sufficient    evidence   of  the 

by  the  record,  ir  any  were  made;  and  where  falsity    of    the    latter:     United    States  v. 

the  perjury  is  assigned  to  have  been  com-  Mayer,  1  Deady,  127. 

§  1876.    Perjury  and  Subomation  of  Perjury;  Penalty  Of. 

Every  person  convicted  of  the  crime  of  perjury,  committed  on  the  trial 
of  or  proceedings  in  a  criminal  action  for  a  crime  punishable  with  death  or 
imprisonment  for  life,  shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  five  nor  more  than  twenty  years.  Every  person  convicted  of 
the  crime  of  perjury,  committed  in  any  proceeding  in  a  court  of  jiistice 
other  than  such  criminal  action,  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  three  nor  more  than  ten  years,  and  every  person 
convicted  of  the  crime  of  perjury,  committed  otherwise  than  in  a  proceeding 
before  a  court  of  justice,  or  convicted  of  the  crime  of  subomation  of  pe^ 
jury,  however  committed,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  two  nor  more  than  five  years.  [L.  1864;  D.  Cd.  §  599; 
D.  &L.  §610;H.  C.  §1826.] 

§  1877.    Inciting  Person  to  Commit  Perjury. 

If  any  person  shall  endeavor  to  procure  or  incite  another  to  commit  the 
crime  of  perjury,  though  no  perjury  be  committed,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  one  nor  more  than  three  years.  [L.  1864;  D.  Cd.  §  600;  D.  &  L 
§  611 ;  H.  C.  §  1827.] 
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1 1878.    Bribing  or  Offering  to  Bribe  Officer. 

If  any  person  shall  corruptly  give,  oflEer,  or  promise  to  give  any  gift, 
gratuity,  valuable  consideration,  or  thing  whatever,  or  shall  corruptly  promise 
to  do  or  cause  to  be  done  any  act  beneficial  to  any  judicial,  legislative,  or 
executive  officer,  with  intent  to  influence  the  vote,  opinion,  decision,  judg- 
ment, or  other  official  conduct  of  such  officer  in  any  matter,  question,  duty, 
cause,  or  proceeding,  which  then  is  or  by  law  may  come  or  be  brought  before 
such  officer,  or  with  intent  to  influence  such  officer  to  act  in  his  official 
capacity  in  a  particular  manner  so  as  to  produce  or  prevent  any  particular 
result,  such  person,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  two  nor  more  than  ten  years* 
[L.  1864;  D.  Cd.  §  601;  D.  &  L.  §  612;  H.  C.  §  1828.] 

f  1879.    Officer  Receiving  or  Agreeing  to  Receive  Bribe. 

m 

If  any  judicial,  legislative,  or  executive  officer  shaU  corruptly  accept  or 
receive  any  gift,  gratuity,  valuable  consideration,  or  thing  whatever,  or  any 
promise  thereof,  or  any  promise  to  do  or  cause  to  be  done  any  act  beneficial 
to  such  officer,  with  the  understanding  or  agreement,  express  or  implied, 
that  such  officer  will  give  his  vote,  opinion,  decision,  or  judgment  in  a  par- 
ticular manner  in  any  matter,  question,  duty,  cause;  or  proceeding  which 
then  is  or  may  by  law  come  or  be  brought  before  such  officer,  or  with  the 
understanding  or  agreement  that  such  officer  will  in  his  official  capacity  act 
in  a  particular  manner,  or  so  as  to  produce  or  prevent  any  particular  result, 
such  officer,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  five  nor  more  than  fifteen  years.  [L.  1864; 
D.  Cd.  §  602;  D,  &  L.  §  613;  H.  C.  §  1829.] 

f  1880.    Judicial  Officer;  Definition  Of. 

Every  person  authorized  to  act  as  a  judge  in  a  court  of  justice,  including 
a  conmiissioner  of  the  county  court,  from  the  time  of  his  election  or  appoint- 
ment; every  person  summoned  as  a  juror  in  any  court  of  justice,  or  upon 
any  inquest,  or  before  any  officer,  from  the  time  he  is  so  summoned;  and 
every  referee,  imipire,  or  arbitrator,  from  the  time  of  his  appointment, — 
ehall  be  held  and  deemed  to  be  a  judicial  officer  within  the  meaning  of 
sections  1878  and  1879,  and  for  the  purposes  therein  expressed.  [L.  1864 ; 
D.  Cd.  §  603;  D.  &  L.  §  614;  H.  C.  §  1830.] 


f  1881.    Legislative  Officer;  Definition  Of. 

Every  member  of  either  house  of  the  legislative  assembly,  and  every 
member  of  any  common  council,  board  of  aldermen,  trustees,  or  other  munic- 
ipal, legislative,  or  deliberative  body,  by  whatever  name  known  or  called,  from 
the  time  of  his  election  or  appointment,  shall  be  held  and  deemed  to  be  a 
legislative  officer  within  the  meaning  of  sections  1878  and  1879,  and  for  the 
purposes  therein  expressed.  [L.  1864;  D.  Cd.  §  604;  D.  &  L.  §  616;  H.  C. 
§  1831.] 
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S  1882.    Executive  Officer;  Definition  Of. 

Every  officer  of  this  state^  or  of  any  county,  town,  or  other  municipal 
or  public  corporation  therein,  not  included  in  the  definition  of  judicial  and 
legislative  officers,  as  defined  in  sections  1880  and  1881,  from  the  time  of 
his  election  or  appointment,  shall  be  held  and  deemed  to  be  an  executive 
officer  within  the  meaning  of  sections  1878  and  1879,  and  for  the  purposes 
therein  named.     [L.  1864 ;  D.  Cd.  §  605 ;  D.  &  L.  §  616 ;  H.  C.  §  1832.] 

§  1883.    Aiding  to  Escape  From  Prison  or  Legal  Confinement. 

If  any  person  shall  convey  into  or  about  the  yard  or  grounds  of  any 
penitentiary,  jail,  house  of  correction,  or  other  place  whatever  for  the  con- 
finement of  persons  upon  any  warrant,  order,  or  other  legal  process,  any 
disguise,  material,  instrument,  tool,  weapon,  or  other  thing  adapted  to  or 
useful  in  aiding  any  person  or  prisoner  there  committed  or  detained,  with 
intent  to  eflEect  or  facilitate  the  escape  of  such  person  or  prisoner,  or  shall 
by  any  means  whatever  aid  or  assist  any  such  person  or  prisoner  in  an  intent 
to  escape,  whether  such  escape  be  effected  or  attempted  or  not,  such  person, 
upon  conviction  thereof,  shall  be  punished  as  in  the  following  section  pro- 
vided.    [L.  1864;  D.  Cd.  §  606;  D.  &  L.  §  617;  H.  C.  §  1833.] 

§  1884.    Penalty  for  Offenses  Described  in  Preceding  Section. 

If  the  person  whose  escape  was  intended  or  effected  was.  committed  or 
detained  upon  a  charge  or  conviction  of  a  crime  punishable  with  death  or 
imprisonment  for  life,  the  punishment  therefor  shall  be  imprisonment  in 
the  penitentiary  not  less  than  five  nor  more  than  twenty  years ;  but  if  the 
person  whose  escape  was  intended  or  eflfected  was  committed  or  detained  upon 
a  charge  or  conviction  of  a  crime  not  so  punishable^  the  punishment  therefor 
shall  be  the  same  as  that  provided  by  law  for  the  crime  with  which  such 
person  was  charged  or  convicted;  and  in  case  the  person  whose  escape  was 
intended  or  eflfected  was  in  custody  or  confinement  upon  civil  process,  or 
otherwise  than  upon  a  charge  or  conviction  of  crime,  the  punishment  therefor 
shall  be  imprisonment  in  the  county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  a  fine  not  less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars.     [L.  1864 ;  D.  Cd.  §  607 ;  D.  &  L.  §  618 ;  H.  C.  §  1834.] 

§  188ff.    Officer  Voluntarily  Suffering  Person  to  Escape. 

If  any  sheriflf,  jailor,  or  other  officer  shall  voluntarily  suflfer  any  person 
or  prisoner  committed  to  or  in  his  custody  to  escape,  such  sheriflf,  jailor,  or 
other  officer  shall  be  deemed  guilty  of  aiding  and  assisting  in  such  escape, 
and  upon  conviction  thereof  shall  be  punished  in  the  manner  provided  in 
section  1884.     [L.  1864;  D.  Cd.  §  608;  D.  &  L.  §  619;  H.  C.  §  1835.] 

S  1886.    Negligently  Suffering  Person  to  Escape,  etc. 

If  any  sheriflf,  jailor,  or  other  officer  shall,  through  negligence,  suffer 
any  person  or  prisoner  committed  to  or  in  his  custody  to  escape,  or  shall 
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willfully  refuse  to  receive  into  his  custody  any  person  or  prisoner  lawfully 
committed  thereto,  such  sheriff,  jailor,  or  other  officer,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  county  jail  not  less  than 
six  months  nor  more  than  one  year,  or  by  a  fine  not  less  than  two  hundred 
dollars  nor  more  than  one  thousand  dollars.  [L.  1864;  D.  Cd.  §609; 
D.  &  L.  §  620;  H.  C.  §  1836.] 

f  1887.    Rescue,  or  Aiding  Prisoner  to  Escape  From  Officer. 

If  any  person  shall  rescue,  or  attempt  to  rescue,  any  prisoner  from  any 
oflBcer  or  person  having  the  lawful  custody  of  such  prisoner,  or  shall  aid  or 
assist  any  prisoner  in  escaping  or  attempting  to  escape  from  any  officer  or 
person  having  the  lawful  custody  of  such  prisoner,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  two  nor  more  than  ten  years,  or  by  imprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year.  [L.  1864;  D.  Gd.  §  610; 
D.  &  L.  §  621 ;  H.  C.  §  1837.] 

f  1888.    Officer  Refusing  or  Delasring  to  Serve  Process. 

If  any  officer  authorized  to  serve  process  shall  willfully  and  wrongfully 
refuse  to  execute  any  lawful  process  to  him  directed  and  delivered,  requiring 
him  to  arrest  or  confine  any  person,  or  shall  willfully  and  wrongfully  omit  or 
delay  to  execute  such  process,  whereby  such  person  shall  escape  and  go  at 
large,  such  officer,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  less  than  three  months  nor  more  than  one  year, 
or  by  fine  not  less  than  fifty  nor  more  than  five  hundred  dollars.  [L.  1864 ; 
D.  Cd.  §  611;  D.  &  L.  §  622;  H.  C.  §  1838.] 

f  1888.    Compounding  or  Concealing  Crime  for  Reward. 

If  any  person  having  knowledge  of  the  commission  of  a  crime  shall 
accept  or  receive  any  gift,  gratuity,  valuable  consideration,  or  thing  what- 
ever, or  any  promise  thereof,  or  any  promise  to  do  or  cause  to  be  done  any 
act  beneficial  to  such  person,  with  the  understanding  or  agreement,  expressed 
or  implied,  to  compound  or  conceal  such  crime,  or  not  to  prosecute  therefor, 
or  give  evidence  thereof,  such  person,  upon  conviction  thereof,  shall,  if  such 
crime  be  pxmishable  with  death  or  imprisonment  for  life,  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  year  nor  more  than  five 
years ;  or  if  such  crime  was  not  so  punishable,  by  imprisonment  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars.  [L.  1864;  D.  Cd.  §  612; 
D.  &  L.  §  623 ;  H.  C.  §  1839.] 

Under  this  statute  the  offense  Is  com-  whom  he  had  agreed  to  protect,  Is  no  de- 
plete when  the  consideration  or  thln^  of  fense  to  the  Indictment;  nor  is  it  a  defense 
value  is  received,  or  promise  made,  with  to  such  an  Indictment  against  a  police 
the  understanding  or  agreement  that  the  officer  that  he  acted  under  the  direction  of 
crime  Is  to  be  concealed,  and  the  fact  that  his  superior  officer,  and  gave  such  superior 
the  person  agreeing  to  so  conceal  it  subse-  officer  the  entire  consideration:  State  v. 
quently  arrested  and  prosecuted  the  person  Ash,  83  Or.  88,  64  Pac.  184. 
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1 1890.    Neglecting  or  Refusing  to  Aid  Officer. 

If  any  person^  being  required  by  any  peace  officer  or  magistrate  to  assist 
him  in  the  execution  of  his  office^  in  the  preservation  of  the  peace,  or  the 
arrest  of  any  person  for  a  breach  of  the  peace,  or  the  service  of  any  proce^ 
shall  neglect  or  refuse  to  render  such  assistance,  such  person,  upon  conviction 
thereof,  shaU  be  punished  by  imprisonment  in  the  county  jail  not  less  than 
one  month  nor  more  than  six  months,  or  by  fine  not  less  than  twenty-five 
dollars  nor  more  than  five  hundred  dollars.  [L.  1864 ;  D.  Cd.  §  613 ;  D.  &  L. 
§624;  H.  C.  §1840.] 

{  1801.    Falsely  Assuming  to  be  a  Magistrate  or  Peace  Officer. 

If  any  person  shall  falsely  assume  to  be  a  magistrate  or  peace  officer, 
and  shall  take  upon  himself  to  act  as  such,  and  require  any  person  to  aid  or 
assist  him  in  any  matter  pertaining  to  the  duty  thereof,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars.  [L.  1864;  D.  Cd.  §614; 
D.  &L.  §625;  H.  C.  §1841.] 

{ 1888.    Malfeasance  or  Negligence  in  Office. 

If  any  officer  of  this  state,  or  of  any  county,  town,  or  other  municipal 
or  public  corporation  therein,  other  than  the  governor,  justices  of  the  supreme 
court,  or  members  of  the  legislative  assenibly,  shall  willfully  and  knowinglj 
charge,  take,  or  receive  any  fee  or  compensation,  other  than  that  authorized 
or  permitted  by  law,  for  any  official  service  or  duty  performed  by  such  oflScer, 
or  shall  willfully  neglect  or  refuse  to  perform  any  duty  or  service  pertaining 
to  his  office,  with  intent  to  injure  or  defraud  any  one,  or  shall  willfully  n^lect 
or  refuse  to  perform  such  duty  or  service  to  the  injury  of  any  one,  or  the 
manifest  hindrance  or  obstruction  of  public  justice  or  business,  whether  such 
injury,  hindrance,  or  obstruction  was  particularly  intended  or  not,  such 
officer,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  six  months  nor  more  than  one  year,  or  by  imprison- 
ment in  the  county  jail  not  less  than  three  months  nor  more  than  one  year, 
or  by  fine  not  less  than  fifty  nor  more  than  five  hundred  dollars,  or  by  dis- 
missal from  office  with  or  without  either  or  any  of  such  punishments. 
[L.  1864;  D.  Cd.  §  620;  D.  &  L.  §  636;  H.  C.  §  1862.] 

An  indictment  under  this  section  should  which  the  law  does  not  suffer  an  oflBcial 

designate   the    service   or    duty    for    which  to  take  anything  for,  or  a  promise  to  pay 

charge  was  made  or  money  taken:   State  v.  more   than   was   aUowed   by   law,   is  void, 

Packard,  4  Or.  167;  State  v.  Perham,  4  Or.  however  freely  or  voluntarily  made:   Jack- 

189.  son  v.  Siglin,  10  Or.  97. 

A  promise  to  pay  money  for  doing  that 

{ 1803.    Destroying,  Secreting,  or  Mutilating  Public  Records. 

If  any  person,  having  the  legal  custody  of  anypublic  record,  book,  paper, 
or  writing,  shall  willfully  destroy,  secrete,  or  mutilate  the  same;  or  if  any 
attorney  shall  willfully  destroy,  secrete,  or  mutilate  any  such  record,  book, 
paper,  or  writing,  or  shall  wrongfully  take  the  same  from  the  person  haying 
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the  legal  custody  thereof^  or  having  obtained  the  possession  of  such  Tecord, 
book^  paper,  or  writing  lawfully,  shall  wrongfully  refuse  or  neglect  to  return 
or  produce  the  same  when  lawfully  required  or  demanded  so  to  do,  such 
person  or  attorney,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary,  not  less  than  six  months  nor  more  than  one  year^ 
or  by  imprisonment  in  the  county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  by  fine  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars.     [L.  1864;  D.  Cd.  §  621 ;  D.  &  L.  §  637;  H.  C.  §  1853.] 

A  form  of  entry  siRned  by  the  Judge  and  intended  for  entry  in  the  journal  of  the 
court  is  not  *'a  public  record,  paper,  or  writinc:,"  the  mutilating  or  chan^ring  of 
irlilch   is   prohibited   by   this   section:     Ex.  parte  Tongue,  29  Or.  54,  48  Fac.  717. 

§  1884.    Lobbying  With  Members  of  Legislature,  Without  Disclosing  Interest. 

If  any  person,  having  any  interest  in  the  passage  or  defeat  of  any  measure 
before,  or  which  shall  come  before,  either  house  of  the  legislative  assembly  of 
this  state,  or  if  any  person,  being  the  agent  of  another  so  interested,  shall 
converse  with,  explain  to,  or  in  any  maimer  attempt  to  influence  any  member 
of  such  assembly  in  relation  to  such  measure,  without  first  truly  and  com- 
pletely disclosing  to  such  member  his  interest  therein,  or  that  of  the  person 
whom  he  represents,  and  his  own  agency  therein,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  county  jail,  not  less  than 
three  months  nor  more  than  one  year,  or  by  fine  not  less  than  fifty  nor  more 
than  five  hundred  dollars.  [L.  1864;  D.  Cd.  §  622;  D.  &  L.  §  638;  H.  C. 
§  1854.] 

The  sole  purpose  and  effect  of  this  sec-  secure  lobbyinsr  services  if  they  were  made 

tion  was  to  make  lobbyincr  under  the  cir-  under  such  circumstances  tnat  the  lobbyist 

cumstances  herein  described,   criminal.     It  could  not  be  punished  criminally:    Sweeney 

does   not  render  contracts  valid  made  to  v.  McLeod,  16  Or.  338,  16  Pac.  276. 


{  1885.    Disguise,  With  Intent  to  Prevent  the  Execution  of  the  Law. 

If  any  person  shall  in  any  manner  disguise  himself  with  intent  to  obstruct 
or  hinder  the  due  execution  of  the  law^  or  with  intent  to  intimidate^  hinder^ 
or  interrupt  any  oflScer  or  other  person  in  the  legal  performance  of  his  duty 
or  the  exercise  of  any  right  under  the  law^  whether  such  intent  shall  be 
effected  or  not,  such  person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  county  jail  not  less  than  three  months  nor  more  than 
one  year,  or  by  fine  not  less  than  fifty  nor  more  than  five  hundred  dollars. 
[L.  1864;  D.  Cd.  §  616;  D.  &  L.  §  626;  H.  C.  §  1842.] 

{  189d.    Assault  on  Officer  by  Convict  or  Person  Under  Sentence. 

If  any  person  imprisoned  in  the  penitentiary  shall,  with  a  deadly  weapon, 
strike,  wound,  stab,  cut,  shoot,  or  shoot  at  any  superintendent,  keeper,  or 
assistant  keeper  of  the  penitentiary,  or  other  officer  or  person  having  the 
charge  or  custody  of  such  person  so  imprisoned,  or  if  any  person  sentenced 
to  the  penitentiary  shall,  with  a  deadly  weapon,  strike,  wound,  stab,  cut, 
shoot,  or  shoot  at  any  sheriff,  deputy  sheriff,  or  his  assistants  having  the 
charge  or  custody  of  the  person  so  sentenced,  such  person,  upon  conviction 
Vol.  I.— «. 
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thereof,  shall  be  punished  with  death.      [L.  1864 ;  D.  Cd.  §  662 ;  D.  &  L 
§677;  H.  C.  §1900.] 

An  indictment  under  this  section  must  charge  that  the  accused  knew  that  the  party 
assaulted  was  such  an  officer  as  is  named  in  this  section:  State  v.  Smith,  11  Or.  205, 
8  Pac.  348. 

1 1897.    Assault  on  Officer  to  Aid  Escape. 

If  any  person,  with  intent  to  effect  or  aid  the  escape  of  a  person  impris- 
oned in  the  penitentiary  or  sentenced  to  such  imprisonment,  shall  assault 
any  officer  or  person  having  the  charge  or  custody  of  the  person  so  imprisoned 
or  sentenced,  such  person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  five  nor  more  than  fifteen 
years.     [L.  1864;  D.  Cd.  §  663;  D.  &  L.  §'678;  H.  C.  §  1901.] 

S  1898.    Assault  on  Officer  by  Prisoner  in  JaiL 

If  any  person  imprisoned  or  sentenced  to  imprisonment  in  a  comity  jail, 
or  any  building,  prison,  or  place  used  as  or  in  lieu  of  a  county  jail,  shall, 
with  a  deadly  weapon,  strike,  ^wound,  stab,  cut,  shoot,  or  shoot  at  any  sheriff, 
deputy  sheriff,  jailor,  or  his  assistants  having  the  charge  or  custody  of  the 
person  so  imprisoned  or  sentenced,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  ten  nor 
more  than  twenty  years.  [L.  1864;  D.  Cd.  §  664;  D.  &  L.  §  679;  H.  C. 
§  1902.] 

{ 1899.    Assault  on  Officer  to  Aid  Escape  of  Jail  Prisoner. 

If  any  person,  with  intent  to  effect  or  aid  the  escape  of  a  person  impris- 
oned or  sentenced  to  imprisonment,  as  mentioned  in  section  1898,  shall  assault 
any  sheriff,  deputy  sheriff,  jailor,  or  his  assistant  having  the  charge  or  custody 
of  the  person  so  imprisoned  or  sentenced,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
three  years,  nor  more  than  ten  years.  [L.  1864;  D.  Cd.  §  665;  D.  4  L 
§680;H.  C.  §1903.] 


CHAPTER  V. 

OF   OFFENSES   AGAINST   THE    SUFFRAGE. 

S  1900.    Bribing  or  Offering  to  Bribe  Voter. 

If  any  person  shall  give,  offer,  or  promise  to  give  any  gift,  gratuity, 
valuable  consideration,  or  thing  whatever  to  any  voter  of  this  state,  or  shall 
promise  to  do  or  cause  to  be  done  any  act  beneficial  to  such  voter,  with  intent 
to  influence  or  induce  such  voter  to  vote  at  any  legally  authorized  election  in 
this  state  for  or  against  a  particular  person  or  candidate,  or  in  a  particular 
way,  such  person,  upon  conviction  thereof,  shall  be  punished  by  impriaon- 
ment  in  the  penitentiary  not  less  than  one  year  nor  more  than  five  yean,  or 
by  imprisonment  in  the  county  jail  not  less  than  three  months  nor  more 
than  one  year.     [L.  1864;  D.  Cd.  §  616;  D.  &  L.  §  627;  H.  C.  §  1843.] 
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A.   promise  by  a  candidate  for  a  county  reward,  within  the  meaningr  of  this  section, 

office  to  the  voters  of  his  county  that,   if  unless   the  voters  souerht  to  be  Influenced 

elected,   he  will  pay  a  certain  part  of  the  thereby   are    taxpayers    of    the    county    or 

salary  of  the  office  Into  the  county  treasury,  would  In  some  way  be  benefited  by  the  per- 

thoufirh  very  objectionable  on  the  ground  of  formance  of  the  offer:   State  v.  Dustin,  6  Or. 

public  policy,  is  not  an  offer  of  a  bribe  or  375,  20  Am.  Rep.  746. 

f  1901.    Voter  Receiying  Bribe  or  Promise  of  the  Same. 

If  any  voter  of  this  state  shall  accept  or  receive  any  gift,  gratuity, 
valuable  consideration,  or  thing,  or  any  promise  thereof,  or  any  promise  to 
do  or  cause  to  be  done  any  act  beneficial  to  such  voter,  with  the  understanding 
or  agreement,  expressed  or  implied,  that  such  voter  will,  at  any  legally 
anthorized  election  in  this  state,  give  his  vote  for  or  against  a  particular 
person  or  candidate,  or  in  a  particular  way,  such  voter,  upon  conviction- 
thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than 
one  year  nor  more  than  five  years,  or  by  imprisonment  in  the  county  jail  not 
less  than  three  months  nor  more  than  one  year.  [L.  1864;  D.  Cd.  §  6171; 
D.  &  L.  §  628 ;  H.  C.  §  1844.]* 

f  190S*    Voter,  Defmition  of;  Punishment  for  Second  Crime. 

A  person  who  actually  votes  or  offers  to  vote  at  the  election  specified 
and  designated  in  sections  1900  and  1901,  although  by  law  he  may  not  be 
entitled  to  vote  thereat,  shall  be  held  and  deemed  to  be  a  voter  within  the 
meaning  of  such  sections  1900  and  1901,  and  for  the  purposes  therein  ex- 
pressed. If  any  person,  having  been  convicted  of  any  crime  defined 'in 
sections  1900  and  1901,  shall  afterwards  be  convicted  of  the  same  or  any 
other  crime  therein  defined,  such  person  shall  be  punished  by  imprisonment 
in  the  penitentiary  as  therein  provided,  and  not  otherwise.  [L.  1864; 
D.  Cd.  §  618 ;  D.  &  L.  §  629 ;  H.  C.  §  1845.] 

f  1908.    Voting  or  OfiFering  to  Vote  Illegally. 

If  any  person  shall  vote,  or  offer  to  vote,  at  any  legally  authorized  elec- 
tion in  this  state,  knowing  himself  not  entitled  by  law  to  vote  thereat,  or 
shall  vote,  or  offer  to  vote,  at  any  poll  or  in  any  precinct  at  any  such  election, 
knowing  himself  not  entitled  to  vote  at  such  poll  or  in  such  precinct,  such 
person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not 
less  than  one  hundred  nor  more  than  five  hundred  dollars.  [L.  1864 ;  D.  Cd. 
§  619;  L.  1870,  p.  85,  §  19;  D.  &  L.  §  630;  H.  C.  §  1846.] 

An  indictment  for  iUegal  voting  is  suffl-  defendant's  disqualification:  State  v.  Bruce» 

cient  after  verdict  when  it  charges  the  de-  5  Or.  68,  20  Am.  Rep.  734. 
fendant  with  having  willfully.   Knowingly,       A    meeting   of   school    electors    held    for 

and  unlawfully  voted  at  a  legally  author-  the  purpose  of  choosing  district  offlcers  is 

ized  election  for  representative  to  congress,  a  "legally  authorized  election"  within  the 

thousfa  it  does  not  disclose  the  reason  or  meaning  of  this  section:    State  v.  Hlngley, 

32  Or.  442.  62  Fac.  89. 

§  1904«    Violence  to  Prevent  Person  From  Voting,  etc..  Punishment  Of. 

If  any  person  or  persons  shall  by  menace,  threat,  or  violence,  whether 
armed  or  unarmed,  intimidate  or  prevent,  or  attempt  to  intimidate  or  pre- 
vent any  person  from  challenging  another  voter,  or  to  prevent  any  person 
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from  votings  such  person  or  persons  so  offending  shall^  upon  conviction,  be 
punished  by  imprisonment  in  the  county  jail  not  less  than  three  months  nor 
more  than  one  year.     [L.  1870,  p.  86,  §  21 ;  D.  &  L.  §  631 ;  H.  C.  §  1847.] 

1 1905.  Intimidation  of  Voters  by  Coiporattons,  etc. 

Any  person  or  corporation  who  directly  or  indirectly  uses  any  force, 
violence,  or  restraint,  or  inflicts  or  threatens  to  inflict  any  injury,  damage, 
harm,  or  loss,  or  in  any  other  manner  practices  intimidation  upon  or  against 
any  person  in  his  or  its  employ,  in  order  to  induce  or  compel  such  person 
to  refrain  from  voting  at  any  electi<m,  or  to  vote  or  to  refrain  from  voting 
for  or  against  any  person  or  persons,  or  for  or  against  any  proposition  sub- 
mitted to  the  voters  at  such  election,  or  to  place  or  cause  to  be  placed,  or 
refrain  from  placing  or  causing  to  be  placed,  his  name  upon  a  registry  of 
voters,  or  on  account  of  any  person  having  so  voted  or  refrained  from  voting 
at  such  election,  or  having  registered  or  refrained  from  registering  as  a 
voter;  or  by  abduction,  duress,  or  any  forcible  or  fraudulent  device  or 
contrivance  whatsoever  impedes,  prevents,  or  otherwise  interferes  with  the 
free  exercise  of  the  elective  franchise  by  any  such  employee;  or  compels, 
induces,  or  prevails  upon  any  voter  to  give  or  refrain  from  giving  his  vote 
for  or  against  any  particular  person  or  proposition,  at  any  election;  or,  being 
an  employer,  pays  his  employee  the  salary  or  wages  due  him  in  pay  envelopes 
upon  which  there  is  written  or  printed  any  political  motto,  device,  or  argu- 
ment containing  threats,  expressed  or  implied,  intended  or  calculated  to 
influence  the  political  opinions  or  actions  of  such  employees ;  or  within  ninetj 
days  of  a  general  elections  puts  or  otherwise  exhibits  in  the  establishment  or 
place  where  his  employees  are  engaged  in  labor,  any  handbill  or  placard  con- 
taining any  threat,  notice,  or  infonnation  that  if  any  particular  ticket  or 
candidate  is  elected  or  defeated  work  in  his  place  or  establishment  will  cease 
in  whole  or  in  part,  his  establishment  be  closed  up  or  the  wages  of  his  em- 
ployees reduced,  or  other  threats,  expressed  or  implied,  intended  or  calcnkted 
to  influence  the  political  opinions  or  actions  of  his  or  its  employee,  is  goiltr 
of  a  misdemeanor.     [L.  1901,  p.  160,  §  1.] 

1 1906.  Penalty  for  Violating  Last  Section. 

Any  person  or  corporation  found  guilty  of  a  violation  of  any  of  the 
provisions  of  the  preceding  section  of  this  act  shall  be  fined  in  a  sum  not  les 
than  one  hundred  dollars  nor  more  than  one  thousand  dollars,  and,  if  a  co^ 
poration,  shall  in  addition  forfeit  its  charter.     [L.  1901,  p.  161,  §  2.] 

1 1807.    Importing  Voters  a  Felony. 

Any  person  who  shall  by  promise  of  favor  or  reward,  or  otherwise, 
induce  or  persuade  any  person  to  come  into  this  state,  or  into  any  county  or 
precinct  within  this  state,  for  the  purpose  and  virith  the  intent  that  snch  per- 
son shall,  by  so  changing  his  habitation,  vote  at  any  general  election  which 
may  hereafter  be  held  in  this  state,  at  any  place  where  such  voter  or  ferm 
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is  not  a  bona  fide  resident^  shall  be  deemed  guilty  of  a  felony^  and  upon 
conviction  thereof  shall  be  punished  as  hereinafter  provided.  [L.  1870^  p.  22^ 
§  1;  D.  &  L.  §  632;  H.  C.  §  1848.] 

ft  1908.    Tndiidng  Voters  to  Absent  Themselves,  a  Felcmy. 

Any  person  shall  also  be  deemed  guilty  of  a  felony  who  shall  by  prom- 
ises of  favor  or  reward,  or  otherwise,  induce  or  persuade  any  voter  within 
this  state  to  absent  himself  from  his  actual  and  bona  fide  place  of  residence 
with  intent  to  prevent  or  hinder  such  person  from  voting  at  such  place  of 
residence  at  any  general  election  in  this  state.  [L.  1870,  p.  22,  §  2 ;  D.  &  L. 
§  633 ;  H.  C.  §  1849.] 

ft  1900.    Inducing  Voters  to  Stay  Away  From  Polls,  a  Felony. 

Any  person  who  shall,  in  the  manner  provided  in  the  preceding  section, 
induce  or  persuade  any  legal  voter  to  remain  away  from  the  polls,  and  not 
vote  at  any  general  election  in  this  state,  shall,  on  conviction,  be  deemed 
guilty  of  a  felony.     [L.  1870,  p.  23,  §  3;  D.  &  L.  §  634;  H.  C.  §  I860.] 

%  1910.    Penalty  for  Violating  the  Preceding  Three  Secti<H)8. 

Any  person,  upon  conviction  for  a  violation  of  either  of  the  preceding 
sections,  shall  be  imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  three  years,  or  shall  be  fined  not  less  than  one  hundred  nor  more  than 
one  thousand  dollars,  or  shall  be  punished  by  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court,  and  shall  be  forever  ineligible  to  hold 
any  office  of  trust  or  profit  in  this  state.  [L.  1870,  p.  23,  §  4;  D.  &  L.  §  635 ; 
H.  C.  §  1861.] 

1 1911.    Negligence  or  Corruption  of  Officers  of  Election. 

If  any  judge  or  clerk  of  an  election,  or  other  officer  or  person  on 
whom  any  duty  is  enjoined  by  law  relative  to  any  election  authorized 
by  law,  or  to  the  return  or  canvassing  of  votes  given  at  any  such  elec- 
tion, shall  be  guilty  of  any  willful  neglect  of  such  duty,  or  of  any  corrupt 
conduct  in  the  discharge  of  the  same,  such  judge,  clerk,  officer,  or  other 
person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  one  year  nor  more  than  three  years,  or  by 
^^        imprisonment  in  the  county  jail  not  less  than  three  months  nor  more 
-^'        than  one  year,  or  by  fine  not  less  than  one  hundred  nor  more  than  five 
:>        hundred  dollars.     [L.  1864;  D.  Cd.  §  660;  D.  &  L.  §  675;  H.  C.  §  1898.] 

'ii'' 

%  1912.    Disorderly  Conduct  at  Polls. 

If  any  person  shall  behave  in  a  riotous,  disorderly,  or  tumultuous 
^  {cf'  manner  at  or  in  the  immediate  vicinity  of  any  poll  or  place  of  voting  dur- 
gl'  ing  the  progress  of  any  election  authorized  by  law,  or  shall  willfully  and 
jV>  wrongfully  disturb  or  interrupt  the  officers  or  either  of  them  engaged  in 
holding  any  such  election,  or  any  person  being  in  such  vicinity  and  voting 
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or  attempting  or  intending  to  vote  thereat^  such  person,  upon  conTiction 
thereof,  shall  be  punished  by  imprisonment  in  the  county  jail  not  less  than 
one  month  nor  more  than  one  year,  or  by  fine  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars.  [L.  1864 ;  D.  Cd.  §  661 ;  D.  &  L.  §  676; 
H.  C.  §  1899.] 


CHAPTEE  VI. 

OF   RIOT   AND   DISTURBANCE    OP    PEACE    IN    UNINCORPORATED 

TOWNS. 

1 1918.    Definition  of  Riot  and  Unlawful  Assembly. 

Any  use  of  force  or  violence,  or  any  threat  to  use  force  or  violence,  if 
accompanied  by  immediate  power  of  execution,  by  three  or  more  perscms 
acting  together,  and  without  authority  of  law,  is  riot.  Whenever  three  or 
more  persons  assemble  with  intent,  or  with  means  and  preparations,  to  do 
an  unlawful  act,  which  would  be  riot  if  actually  committed,  but  do  not  act 
towards  the  commission  thereof,  or  whenever  such  persons  assemble  with- 
out authority  of  law,  and  in  such  maimer  as  is  adapted  to  disturb  the 
public  peace  or  excite  public  alarm,  or  disguised  in  a  maimer  to  prevent 
them  from  being  identified,  such  an  assembly  is  an  unlawful  assembly. 
[L.  1864;  D.  Cd.  §  623;  D.  &  L.  §  639;  H.  C.  §  1855.] 

It  Is  sufficient  for  the  indictment  to  allege  that  the  defendants  "did  encourage  the 
other  j>er8on8  participating  in  the  said  riot  to  acts  of  violence  and  force" :  State  t. 
Tom  Louey,  11  Or.  826.  8  Pac.  8S3. 

1 1914.  Punishment  for  Participating  in  Riot. 

If  any  person  shall  be  guilty  of  participating  in  any  riot,  such  person, 
upon  conviction  thereof,  shall  be  punished  as  follows: — 

1.  If  any  felony  or  misdemeanor  was  committed  in  the  course  of  such 
riot,  such  person  shall  be  punished  in  the  same  manner  as  a  principal  in 
such  crime; 

2.  If  such  person  carried,  at  the  time  of  such  riot,  any  species  of  dan- 
gerous weapon,  or  was  disguised,  or  encouraged  or  solicited  other  per- 
sons who  participated  in  the  riots  to  acts  of  force  or  violence,  puch  person 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  three 
nor  more  than  fifteen  years; 

3.  In  all  other  cases,  such  person  shall  be  punished  by  imprisonment  in 
the  county  jail  not  less  than  three  months  nor  more  than  one  year,  or  by 
fine  not  less  than  fifty  nor  more  than  five  hundred  dollars.  [L.  1864; 
D.  Cd.  §  624;  D.  &  L.  §  640;  H.  C.  §  1856.] 

1 1915.  Disturbance  of  the  Peace  in  Unincorporated  Towns. 

If  any  person  or  persons  shall,  in  any  unincorporated  town  or  village 
in  this  state,  willfully  drive  or  ride  any  horse  or  mule  upon  any  sidewalk 
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therein,  or  shall  willf iilly  drive  or  ride  any  horse  or  miQe  through  the  streets 
thereof  at  a  greater  speed  than  six  miles  per  hour,  or  shall  use  any  obscene 
or  profane  language  in  any  public  place  in  such  town  or  village  to  the  dis- 
turbance or  annoyance  of  any  person  or  persons  therein,  said  person  or 
persons  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  not  less  than  five  nor  more 
than  fifty  dollars.  Justices  of  the  peace  shall  have  original  and  exclusive 
jurisdiction  over  all  offenses  herein  described,  committed  within  their 
respective  counties.  All  fines  collected  under  the  provisions  of  this  act 
shall  be  paid  into  the  county  treasury  of  the  county  in  which  the  offense 
is  committed,  as  in  other  criminal  cases,  for  the  use  and  benefit  of  the 
oonunon  school  fund  of  such  county.  [L.  1872,  p.  54,  §§  1,  2,  3 ;  D.  &  L. 
§  641 ;  H.  C.  §  1857.] 


CHAPTEE  VII. 

OF   CRIMBS   AGAINST   MORALITY   AND   DEGBNGY. 

1 1916.  Adultery;  Definition  and  Punishment. 

If  any  person  shall  commit  the  crime  of  adultery,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  six  months  nor  more  than  two  years,  or  by  imprisonment  in 
the  county  jail  not  less  than  three  months  nor  more  than  one  year,  or  by 
fine  not  less  than  two  hundred  nor  more  than  one  thousand  dollars.  [L.  1864; 
D.  Cd.  §  626;  D.  &  L.  §  642;  H.  C.  §  1858.] 

The    XMtrty    charged    with    havln'sr    com-  show  any  adulterous  mind  In  either  party» 

mitted  the  crime  of  adultery  with  the  de-  or  any  circumstances  from  which  adultery 

fendant  Is  an  accomplice  of  such  defend-  mlgrht  be  inferred:    State  v.   Scott,  28  Or. 

ant,  and  his  or  her  confession,  unsupported  331.  42  Pac.  1. 

by  other  evidence  tending  to  connect  the  A    marriage    certificate,    when    properly 

defendant  with  the  crime,  is  insufficient  to  identified,  is  admissible  as  part  of  the  res 

authorise  the  conviction  thereof:    State  v.  gestae,    in   connection   with   prooi   of    the 

Scott,  28  Or.  331,  42  Pac.  1.  identity    of    the    parties,    to   establish    the 

The    admissions    or    confessions    of    the  fact  of  marriage,  and  establishes  that  fact 

woman  with  whom  a  defendant  is  charged  prima  facie:    State  v.  Isenhart,  32  Or.  170, 

with   having   committed   adultery   are   not  62  Pac.  669. 

sufficiently  corroborated  to  sustain  a  con-  Imputing  the  crime  of  adultery  to  a  mar- 

viction    where   the   corroborating   evidence  rled  womaji  is  actionable  per  se:    Davis  v. 

goes   merely   to   show   that   there   was   an  Sladden,  17  Or.  266,  21  Pac.  140. 
opportunity  to  commit  the  act,  but  does  not 

11917.  Action  for  Adultery,  When  Commenced. 

A  prosecution  for  the  crime  of  adultery  shall  not  be  commenced  except 
upon  the  complaint  of  husband  or  wife,  or  [if]  the  crime  be  committed 
with  an  unmarried  female  under  the  age  of  twenty  years  upon  the  com- 
plaint of  the  wife,  or  of  a  parent  or  guardian  of  such  unmarried  female, 
and  within  one  year  from  the  time  of  committing  the  crime,  or  the  time 
when  the  same  shall  come  to  the  knowledge  of  such  husband  or  wife  or 
parent  or  guardian.  When  the  crime  of  adultery  is  committed  between  a 
married  woman  and  an  unmarried  man,  the  man  shall  be  deemed  guilty  of 
adultery  also,  and  be  punished  accordingly.  [L.  1864;  D.  C.  §  627;  D.  &  L. 
§  643;  L.  1891,  p.  182,  §  1;  H.  C.  §  1859.] 
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1 1918.  Polygamy,  Definition  and  Punishment  Of. 

If  any  person  having  a  former  husband  or  wife  living  shall  man; 
another  person^  or  live  and  cohabit  with  another  person  as  husband  or 
wife,  such  person  shall  be  deemed  guilty  of  polygamy,  and  upon  conyic- 
tion  thereof  shall  be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  one  year  nor  more  than  four  years,  or  by  imprisonment  in  the 
county  jail  not  less  than  six  months  nor  more  than  one  year,  or  by  fine  not 
less  than  three  hundred  nor  more  than  one  thousand  dollars.  [L.  1864; 
D.  Cd.  §  628;  D.  &  L.  §  644;  H.  C.  §  I860.] 

1 1919.  What  Not  Deemed  Polygamy. 

The  preceding  section  shall  not  extend  or  apply  to  any  person  whose 
husband  or  wife  shall  have  voluntarily  withdrawn  and  remained  absent 
from  such  person  for  the  period  of  seven  years  together,  the  party  marrying 
again  not  knowing  the  other  to  be  living  within  that  time,  nor  to  any 
person  legally  divorced  from  the  bonds  of  matrimony.  [L.  1864;  D.  Cd. 
§  629;  D.  &  L.  §  645;  H.  C.  §  186L] 

1 1990.    Lewd  Cohabitation. 

If  any  man  and  woman,  not  being  married  to  each  other,  shall  lewdly 
or  lasciviously  cohabit  or  associate  together,  such  man  or  woman,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  one  nor  more  than  six  months,  or  by  fine  not  less  than  fifty 
nor  more  than  three  hundred  dollars.  [L.  1864;  D.  Cd.  §  630;  D.  &  L 
§646;  H.  C.  §1862.] 

Imputing  the  crime  of  prostitution  to  a  woman  Is  actionable  per  se:    Davis  t.  Slad- 
den.  17  Or.  266,  21  Fac.  140. 

1 1981.    Seduction  of  Chaste  Female  —  Subsequent  Marriage,  Bar. 

If  any  person,  under  promise  of  marriage,  shall  seduce  and  have  illicit 
connection  with  any  unmarried  female  of  previous  chaste  character,  such 
person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  one  nor  more  than  five  years,  or  by  impris- 
onment in  the  county  jail  not  less  than  three  months  nor  more  than  one 
year,  or  by  fine  not  less  than  five  hundred  nor  more  than  one  thousand 
dollars.  A  subsequent  marriage  of  the  parties  is  a  defense  to  a  violation  of 
this  section.   [L.  1864;  D.  Cd.  §  631;  D.  &  L.  §  647;  H.  C.  §  1863.] 

An  unaccepted  offer  of  maniagre  after  an  upon   his   promise   to   marry   her   In   case 

Indictment  for  seduction  Is  not  a  defense  she  becomes  pregnant  from  the  act.  she  to 

to   the   prosecution   therefor;    only  a  mar-  not  seduced  under  "promise  of  marrla^." 

rlagre  Is  such  defense:    State  v.   Wlse»   32  This  statute  contemplates  that  the  seduc- 

Or.  280,  60  Pac.  800.  tlon  must  be  accomplished  by  means  of  an 

This  statute  Is  designed  to  protect  only  absolute  promise  of  marriage,  or  one  that 

those  who  are  Induced  to  surrender  their  becomes  absolute  the  moment  the  woman 

virtue    by    the    promise    of    marriage,    and  yields:    State  v.  Adams,  26  Or.  174,  35  Pac. 

where  a  woman  yields  to  a  man,   relying  36,  42  Am.  St.  Rep.  790,  22  L.  R.  A.  840. 

1 1988.    Indecent  Exposure  and  Exhibitions. 

If  any  person  shall  willfully  and  lewdly  expose  his  person  or  the  private 
parts  thereof  in  any  public  place,  or  in  any  plate  where  there  are  present 
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other  persons  to  be  oflfended  or  annoyed  thereby,  or  shall  take  any  part  in 
any  model  artist  exhibition,  or  make  any  other  exhibition  of  himself  to 
public  view,  or  to  the  view  of  any  number  of  persons,  such  as  is  oflfensive  to 
decency,  or  is  adapted  to  excite  vicious  or  lewd  thoughts  or  acts,  such  per- 
son, upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not 
less  than  fifty  nor  more  than  five  hundred  dollars.  [L.  1864;  D.  Cd.  §  632; 
D.  &  L.  §  648 ;  H.  C.  §  1864.] 

%  1983.    Concealing  Death  of  Child. 

If  any  unmarried  woman  shall  conceal  the  death  of  any  issue  of  her 
body,  so  that  it  may  not  be  known  whether  such  issue  was  bom  alive  or 
not,  or  whether  it  was  not  murdered,  such  woman,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less  than  six 
months  nor  more  than  one  year,  or  by  imprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year.  [L.  1864;  D.  Cd.  §  633 ; 
D.  &  L.  §649;H.  C.  §1865.] 

1 19M.    House  of  Prostittttion,  Unlawful  for  Minor  to  Visit. 

It  shall  be  unlawful  for  any  minor  to  go  into  or  visit,  under  any 
pretext,  or  for  any  purpose  whatever,  any  house  of  prostitution,  or  any 
room  or  place  inhabited  or  frequented  by  any  prostitute,  or  used  for  pur- 
poses of  prostitution.     [L.  1895,  p.  122,  §  1.] 

1 19S6.    Inducing  Minor  to  Visit  House  of  Prostitution  Unlawful. 

It  shall  be  unlawful  for  any  person,  firm,  or  corporation  to  procure, 
request,  order,  or  to  in  anywise  induce  any  minor  to  go  into  or  visit  any 
such  house,  room,  or  place,  described  in  section  1924,  for  any  purpose  what- 
ever.   [L.  1895,  p.  123,  §  2.] 

1 19M.    Penalty  for  Violating  Provisions  of  Last  Section. 

Any  person  violating  any  of  the  provisions  of  this  act  shall,  upon 
conviction  thereof,  be  punished  by  a  fine  not  less  than  one  hundred  dollars 
and  not  more  than  two  hundred  and  fifty  dollars,  or  by  imprisonment  in 
the  county  jail  for  a  period  not  exceeding  one  year,  or  both;  and  any  cor- 
poration ^violating  any  of  the  provisions  of  this  act  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  not  less  than  five  hundred  dollars  and  not 
more  than  one  thousand  dollars.   [L.  1895,  p.  123,  §  3.] 

1 1987.  Penalty  for  Violating  Provisions  of  Section  1984  by  Minor. 

Any  minor  violating  any  of  the  provisions  of  this  act,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  one  hundred  dollars  or  by 
incarceration  for  a  period  not  exceeding  six  months  in  the  state  reform 
school.    [L.  1895,  p.  123,  §  4.] 

1 1988.  Taking  Away  Female  Under  Sixteen  Without  Consent  of  Parents. 

If  any  person  shall  take  away  any  female  under  the  age  of  sixteen 
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years  from  her  father^  mother,  guardian,  or  other  person  having  the  legal 
charge  of  her  person,  without  the  consent  of  such  father,  mother,  guardian, 
or  other  person,  either  for  the  purpose  of  marriage,  concubinage,  or  prosti- 
tution, such  person,  upon  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  penitentiary  not  less  than  one  nor  more  than  two  years, 
or  by  imprisonment  in  the  county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  by  fine  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars.   [L.  1864 ;  D.  C.  §  657 ;  D.  &  L.  §  6n ;  H.  C.  §  1895.] 

§  1928.    Serving  Civil  Process  on  Sunday. 

If  any  person  shall  serve  or  execute  any  civil  process  on  a  Sunday  or 
the  Lord's  Day,  such  service  shall  be  void,  and  such  person,  upon  con- 
viction thereof,  shall  be  pimished  by  fine  not  less  than  five  nor  more  than 
fifty  dollars.    [L.  1864;  D.  Cd.  §  658;  D.  &  L.  §  673;  H.  C.  §  1896.] 

1 1930.    Indecent  and  Immoral  Acts,  Not  Otherwise  Made  Punishable. 

If  any  person  shall  willfully  and  v^rongfully  commit  any  act  which 
grossly  injures  the  person  or  property  of  another,  or  which  grossly  disturbs 
the  public  peace  or  health,  or  which  openly  outrages  the  public  decency 
and  is  injurious  to  public  morals,  such  person,  if  no  punishment  is  expressly 
prescribed  therefor  by  this  code,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  county  jail  not  less  than  one  month  nor  more  than 
six  months,  or  by  fine  not  less  than  fifty  nor  more  than  two  hundred  dollars. 
[L.  1864;  D.  Cd.  §  659;  D.  &  L.  §  674;  H.  C.  §  1897.] 

1 1981.    Indictment  of  Mother  for  Murder  of  Bastard. 

When  a  woman  is  indicted  for  the  murder  of  her  bastard  infant,  she 
may  also  be  charged  in  the  same  indictment  with  the  crime  defined  in  sec- 
tion 1923,  and  if  she  shall  be  found  not  guilty  of  the  charge  of  murder,  she 
may  be  found  guilty  of  the  crime  defined  in  such  section,  and  punished 
accordingly.    [L.  1864;  D.  Cd.  §  634;  D.  &  L.  §  650;  H.  C.  §  1866.] 

§  1988.    Keeping  Bawdyhouse. 

If  any  person  shall  keep  or  set  up  a  house  of  ill-fame,  brothel,  or  bawdy- 
house  for  the  purpose  of  prostitution,  fornication,  or  lewdness,  such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars.  [L.  1864; 
D.  Cd.  §  635 ;  D.  &  L.  §  651 ;  H.  C.  §  1867.] 

A   city  may  pass  an  ordinance   to  pro-  that  it  is  a  crime  under  the  general  lam 

hlblt  or  suppress   bawdyhouses.   and   it   is  of  the  state:    Wong  v.  Astoria,  13  Or.  OS, 

no  objection  to  such  an  ordinance  that  the  11  Pac.  296. 
act  prohibited  is  criminal  in  its  nature,  or 

1 1933.    Common  Fame,  Evidence  of  Bawdyhouse  —  When  L^ase  for  Void. 

In  all  prosecutions  for  the  crime  defined  in  section  1932,  common  fame 
shall  be  competent  evidence  in  support  of  the  indictment;  and  whenever 
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any  lessee  or  occupant  of  any  house  shall  be  convicted  of  any  such  crime, 
the  lease  or  contract  for  the  hiring  or  occupancy  of  such  house  shall,  at 
the  option  of  the  lessor  or  owner,  become  Yoid,  and  such  lessor  or  owner 
shall  thereupon  be  entitled  to  recover  the  possession  of  such  premises  as 
in  the  case  of  a  tenant  holding  over  after  the  expiration  of  his  time. 
[L.  1864;  D.  Cd.  §  636;  D.  &  L.  §  652;  H.  C.  §  1868.] 

Tbe  leeriBlature  has  the  power  to  make  common  fame  evidence  In  this  class  of  cases: 
Wilson  V.  Maddock,  6  Or.  482. 

§  ItNM.    Prise  Fighting. 

Any  person  or  persons  arranging  or  attempting  to  arrange,  or  offering 
to  arrange,  or  engaging  or  offering  to  engage  in,  a  prize  fight,  to  be  fought 
within  the  limits  of  this  state,  or  otherwise,  in  any  manner,  either  as  prin- 
cipal, second,  assistant,  stakeholder,  trainer,  referee,  aider,  abettor,  solic- 
itor, or  agent,  whether  said  fight  shall  take  place  or  not,  shall,  upon  convic- 
tion thereof,  be  imprisoned  in  the  penitentiary  not  less  than  one  year  nor 
more  than  five  years,  or  by  a  fine  of  not  less  than  one  thousand  dollars  nor 
more  than  five  thousand  dollars.  It  shall  be  the  duty  of  every  peace  officer 
and  justice  of  the  peace  to  see  that  this  act  shall  be  enforced;  and  when 
any  of  said  officers  have  reason  to  believe  that  this  act  is  being  violated,  it 
shall  be  their  duty  to  institute  proceedings  against  any  party  so  suspected. 
It  shall  also  be  the  duty  of  every  circuit  judge,  on  charging  any  grand  jury, 
to  read  this  act  to  said  grand  jury,  and  it  shall  be  the  duty  of  said  grand 
jury  to  diligently  inquire  after  any  violations  of  the  provisions  of  this  act. 
[L.  1885  (special  session),  p.  12,  §§  1,  2;  H.  C.  §  1869.] 


1 1985.    Indecent  and  Obscene  Pictures  and  Literature. 

If  any  person  shall  import,  print,  publish,  sell,  lend,  give  away,  distrib- 
ute, or  show  or  have  in  bis  possession  with  intent  to  sell,  or  give  away,  or 
to  show  or  advertise,  or  otherwise  offer  for  loan,  gift,  sale,  or  distribution, 
any  obscene  or  indecent  book,  magazine,  pamphlet,  newspaper,  story  paper, 
writing,  paper,  picture,  drawing,  or  photograph,  engraved  [engraving],  or 
any  article  or  instrument  of  indecent  or  immoral  use;  or  if  any  person 
shall  design,  copy,  draw,  photograph,  print,  utter,  publish,  or  otherwise 
prepare  such  a  book,  picture,  drawing,  paper,  or  other  article,  or  shall  write 
or  print,  or  cause  to  be  written  or  printed,  a  circular,  advertisement,  or 
notice  of  any  kind,  or  shall  give  information  stating  when,  where,  how, 
or  of  whom,  or  by  what  means  such  indecent  or  obscene  article  or  thing 
can  be  purchased  or  obtained;  or  if  any  person  sells,  lends,  gives  away,  or 
shows,  or  has  in  his  possession  with  intent  to  sell  or  give  away  or  to  show, 
or  advertises  or  otherwise  offers  for  loan,  gift,  sale,  or  distribution,  to  any 
minor  child,  any  book,  pamphlet,  magazine,  newspaper,  or  other  printed 
paper  devoted  to  the  publication,  or  principally  made  up,  of  criminal  news, 
police  reports,  or  accounts  of  criminal  deeds  or  pictures,  and  stories  of 
deeds  of  bloodshed,  lust,  or  crime;  or  if  any  person  exhibits  upon  any  street 
or  highway,  or  in  any  other  place  within  the  view  or  which  may  be  within 
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the  view  of  any  minor  child,  any  book,  magazine,  pamphlet,  newspaper, 
writing,  paper,  picture,  drawing,  photograph,  or  other  article  or  artida 
coming  within  the  descriptions  of  articles  mentioned  in  the  first  and  second 
subdivisions  of  this  section,  or  any  of  them;  or  if  any  person  in  any  manna 
hires,  uses,  or  employs  any  minor  child  to  sell  or  give  away,  or  in  any  man- 
ner to  distribute,  or  who,  having  the  care,  custody,  or  control  of  any  minor 
child,  permits  such  child  to  sell,  give  away,  or  in  any  other  manner  to 
distribute  any  book,  magazine,  pamphlet,  newspaper,  story  paper,  writing, 
paper,  picture,  drawing,  photograph,  or  other  article  or  matter  coming 
within  the  descriptions  of  articles  and  matter  mentioned  in  this  section  or 
any  of  them, — ^upon  conviction  thereof,  he  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  year  nor  more  than  three  years,  or 
by  a  fine  not  less  than  five  hundred  dollars  nor  more  than  fifteen  hundred 
dollars.  [L.  1864;  D.  Cd.  §  637;  D.  &  L.  §  663;  L.  1886,  p.  126;  H.  C. 
§  1870.] 

In  a  prosecution  for  exhibiting  obscene  guilty  of  the  offense  charged.     It  Is  beU 

pictures,  evidence  was  introduced  showing  that   the  instruction  is  erroneous  becsose 

that  a  tobacco  store  at  a  certain  place  was  It  assumes  that  the  pictures  were  exhibited 

known  as  defendant's,  and  it  was  estab-  in  the  regular  course  of  business,  while  tht 

lished  that  at  the  time  the  pictures  were  exhibition  of  obscene  pictures  Is  a  crliBe. 

alleged  to  have  been  exhibited  defendant  and  hence  the  exhibition  could  not  baTB 

was  at  another  place.     The  court  charged  been  in  the  regular  course  of  business;  and 

that  if  defendant  and  some  other  person  or  because  it  assumes   that  if  th«  defendant 

persons  were  partners  in  the  control  of  the  was  a  partner  in  said  store  he  had  knowl- 

place  of  business  where  the  obscene  pic-  edge  and  acquiesced  in  the  exhibition  oora- 

tures  were  shown  "in  the  regular  course  of  plained  of,   though  he   was  absent  at  tbe 

said    business."    then   all    the   persons   so  time:     State   v.    Andrews,    SS   Or.   S92,  U 

owning  said   place   of   business  would   be  Pac  76S. 

1 19S8.    Indecent  Language  at  Public  Resort. 

Any  person  who  shall  be  guilty  of  any  violent,  riotous,  or  disorderly 
conduct,  or  who  shall  use  any  profane,  abusive,  or  obscene  language  upon 
any  grounds  nsed  or  kept  as  a  watering  place,  or  place  of  public  resoit, 
outside  of  any  incorporated  city,  or  who  shall  be  guilty  of  such  violent, 
riotous,  or  disorderly  conduct,  or  use  any  profane,  abusive,  or  obscene  lan- 
guage in  any  house  or  building  upon  such  grounds,  shall,  upon  conviction 
thereof  before  any  justice  of  the  peace  of  the  county,  be  punished  by  fine 
not  exceeding  fifty  dollars.  [L.  1886  (special  session),  p.  3,  §1;  H.  C. 
§  1871.] 

1 1987.    Watering  Place,  Appointment  of  Peace  Officer  For. 

It  shall  be  the  duty  of  the  county  court  of  any  county  within  which 
any  such  watering  place  or  place  of  public  resort  is  situated,  upon  the  appli- 
cation of  any  owner  or  manager  thereof,  to  appoint  one  or  more  ofBcere 
for  such  watering  place  or  place  of  public  resort,  whose  duty  it  shall  be 
to  enforce  the  provisions  of  this  act;  and  every  officer  so  appointed  shall 
have  all  the  powers  and  authority  of  a  peace  officer  for  such  county,  and 
may  make  arrests  for  violations  of  the  provisions  of  this  act,  and  he  shall 
be  entitled  to  the  fees  now  allowed  to  a  constable :  Provided,  that  no  officer 
so  appointed  by  the  court  shall  be  entitled  to  or  receive  any  fees  or  other 
compensation  from  the  county  for  arrests  made,  or  other  services  per- 
formed by  him  under  the  provisions  of  this  act,  except  when  the  person  or 
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persons  arrested  by  him  are  conyicted.   [L.  1885  (special  session)^  p*  3^  §  2; 
H.  C.  §  1872.] 

1 198S.     Incest,  Definition  and  Punishment  Of. 

If  any  persons^  being  within  the  degree  of  consanguinity  within  which 
marriages  are  prohibited  by  law,  shaU  intermarry  with  each  other,  or  shaU 
commit  adultery  or  fornication  with  each  other^  such  persons  or  either  of 
them^  upon  conviction  thereof,  shaU  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  year  nor  more  than  three  years,  or  by  impris- 
onment in  the  county  jail  not  less  than  three  months  nor  more  than  one 
year,  or  by  fine  not  less  than  two  hundred  nor  more  than  one  thousand 
dollars.     [L.  1864;  D.  Cd.  §  638;  D.  &  L.  §  654;  H.  C.  §  1873.] 

Tbe  crime  of  rape  by  forcible  ravish-  18  Or.  860,  23  Pac.  261»  where  the  Indict- 
ment and  incest  can  not  be  committed  by  ment  is  held  to  charge  both  the  crime  of 
the  same  act.  Incest,  under  this  section,  rape  and  incest,  but  a  failure  to  make  ob- 
requires  the  consent  of  both  parties:  State  Jectlon  at  the  proper  time  is  a  waiver 
V.  Jarvis,  20  Or.  488,  26  Pac.  302,  23  Am.  St.  thereof. 
Rep.  141.     See  the  case  of  State  v.  Jarvis, 

1 1989.    Sodomy,  Penalty  For. 

If  any  person  shall  commit  sodomy  or  the  crime  against  nature,  either 
with  mankind  or  beast,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  one  year  nor  more 
than  five  years.    [K  1864;  D.  Cd.  §  639;  D.  &  L.  §  665;  H.  C.  §  1874.] 

1 1940.  Illegal  Disinterment. 

If  any  person  shaU  willfully  and  wrongfidly  dig  up,  disinter,  remove, 
or  convey  away  any  human  body,  or  the  remains  thereof,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  six  months  nor  more  than  two  years,  or  by  imprisonment  in 
the  coimty  jail  not  less  than  three  months  nor  more  than  one  year.  [L.  1864 ; 
D.  Cd.  §  640;  D.  &  L.  §  666;  H.  C.  §  1876.] 

An  acquittal  of  a  charge  of  malicious  de-  thousrh   the  former  prosecution  related  to 

struction  of  personal  property  of  another  is  the    casket    in    which    the    body    was    in- 

no  bar  to  a  prosecution  for  illegal  disinter-  closed:     State   v.    Magone,   33   Or.    670,    66 

ment  of  a  human  body,  under  this  section,  Pac.  648. 

1 1941.  Injuring  Gravestones;  Trespassing  on  Cemeteries. 

Any  person  who  shall  willfully  destroy,  mutilate,  deface,  injure,  or 
remove  any  tomb,  monument,  or  gravestone,  or  other  structure  in  any  ceme- 
tery, or  any  fence,  railing,  or  other  work  for  the  protection  or  ornament 
of  a  cemetery,  or  tomb,  monument,  or  gravestone,  or  other  structure  afore- 
said, or  of  any  cemetery  lot  within  a  cemetery,  or  shall  willfully  destroy, 
cut,  or  break,  or  injure  any  tree,  shrub,  or  plant  within  the  limits  of  a 
cemetery,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction thereof  before  any  court  of  competent  jurisdiction,  be  punished  by 
a  fine  not  less  than  five  dollars  nor  more  than  five  hundred  dollars,  and 
imprisonment  in  the  county  jail  for  a  term  not  less  than  one  nor  more  than 
thirty  days,  according  to  the  nature  and  aggravation  of  the  offense,  and 
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such  offender  shall  also  be  liable  in  an  action  of  trespass  in  the  name  of 
said  association^  to  pay  all  such  damages  as  have  been  occasioned  by  bis 
unlawful  act  or  acts,  which  wrong,  when  recovered,  shall  be  applied  to  the 
reparation  and  restoration  of  the  property  destroyed  or  injured  as  above, 
[L.  1882,  p.  34,  §  9;  H.  C.  §  1876.] 

1 194S.    Making  Roads  Through  Cemeteries,  Punishment  Therefor. 

If  any  person  shall,  without  authority  specially  granted  by  law,  or 
without  the  authority  or  consent  of  the  proprietor  or  owner,  open  or  make 
any  highway,  street,  road,  railway,  macadamized  road,  or  other  thing  in 
the  nature  of  a  public  easement,  over,  in,  through,  or  upon  any  indosure 
or  yard  used  for  the  burial  of  the  dead,  or  shall  begin  to  open  or  make  any 
such  public  easement  over,  in,  through,  or  upon  any  such  inclosure  or  yard, 
such  person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  three  months  nor  more  than  one  year, 
or  by  fine  not  less  than  one  hundred  nor  more  than  five  hundred  dollars. 
[L.  1864 ;  D.  Cd.  §  642 ;  D.  &  L.  §  658 ;  H.  C.  §  1877.] 

Section  1878.  HlU's  compilation,  la  omitted;  ita  provisions  are  all  included  in  the  sec- 
tion which  follows. 

§  1943.    Cruelty  to  Animals. 

Whoever  overdrives  or  overloads,  drives  when  overloaded,  overworks, 
tortures,  torments,  deprives  of  necessary  sustenance,  cruelly  beats,  muti- 
lates, or  cruelly  kills,  or  causes  or  procures  to  be  so  overdriven  or  overloaded, 
driven  when  overloaded,  overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilated,  or  cruelly  killed,  any  animal; 
and  whoever,  having  the  charge  of  or  custody  of  any  animal,  either  as  owner 
or  otherwise,  inflicts  cruelty  upon  the  same,  shall,  for  every  such  offense  be 
punished  by  imprisonment  in  the  county  jail  not  exceeding  sixty  days,  or 
by  fine  not  exceeding  one  hundred  dollars,  or  by  both  fine  and  imprisonment 
Every  owner,  possessor,  or  person  having  the  charge  or  custody  of  any 
animal,  who  cruelly  drives  or  works  the  same  when  unfit  for  labor,  or 
cruelly  abandons  the  same,  or  who  carries  the  same,  or  causes  the  same  to 
be  carried,  in  or  upon  any  vehicle  or  otherwise,  in  a  cruel,  inhuman  man- 
ner, or  knowingly  or  willfully  authorizes  or  permits  the  same  to  be  sub- 
jected to  torture,  suffering,  or  cruelty  of  any  kind,  shall  be  punished  for 
each  and  every  offense  in  the  manner  herein  provided.  [L.  1885,  p.  45, 
§§  1,  2 ;  H.  C,  §§  1879,  1880.] 

1 1944.    GambUng  Unlawful 

Each  and  every  person  who  shall  deal,  play,  or  carry  on,  open  or  cause 
to  be  opened,  or  who  shall  conduct  either  as  owner,  proprietor,  or  employee, 
whether  for  hire  or  not,  any  game  of  faro,  monte,  roidette,  rouge  et  noir, 
lanquenet,  rondo,  vingtun  (or  twenty-one),  poker,  drawpoker,  brag,  bluff, 
thaw,  or  any  banking  or  any  other  game  played  with  cards,  dice,  or  any  other 
device,  whether  the  same  be  played  for  money,  checks,  credits,  or  any  other 
representative  of  value,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
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viction  thereof  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars^  and  shall  be  imprisoned  in  the  county  jail  until  such  fine  and  costs 
are  paid:  Provided,  that  such  person  so  convicted  shall  be  imprisoned 
one  day  for  every  two  dollars  of  such  fine  and  costs :  And  provided  further, 
that  such  imprisonment  shall  not  exceed  one  year.  [L.  1876,  p.  39,  §!;• 
H.  C.  §  1968.] 

Tlie  name  of  the  game  played  need  not  accomplice  with  those  who  bet  money  or 
"be  set  forth  In  the  Indictment  under  this  value  at  the  game;  and  such  persons  bet- 
act,  but  it  is  necessary  to  describe  the  ting  can  not  be  convicted  upon  the  uncor- 
device  by  which  the  unlawful  game  is  roborated  testimony  of  such  dealer:  State 
played:    State  v.  Gitt  Lee,   6  Or.  426.  v.  Light,   17  Or.  359,  21  Pac.   132. 

That  portion  of  this  section  which  pro-        A  person  who  bets  money  at  a  game  of 

hibits    ''any   banking,    or  any   other  game  faro   dealt   by   another   plays   faro   within 

played    with    cards,    dice,    or    any    other  the  meaning  of  this  section:    State  v.  Mc- 

device,    whether    the   same    be    played    for  Daniel,  20  Or.  623,  26  Pac.  837. 
money,  checks,  credit,  or  any  other  repre-       The  purpose  of  alleging  a  time  and  place 

sentative  of  value."  is  not  too  indefinite  to  in   an   indictment   for  gambling   is   simply 

describe  a  crime:    State  v.  Gitt  Liee,  6  Or.  to  show  that  the  prosecution  is  not  barred 

426.  by  the  statute  of  limitations,  and  that  the 

A  gambling  device  means  something  tan-  offense  was  committed  within  the  political 

^ble.  and  adapted,  devised,  or  designed  for  subdivision    of   the   state    over   which   the 

the  purpose  of  playing  a  game  of  chance  court  has   criminal  jurisdiction;   for  other 

for  money:     State  v.   Gitt  Lee,   6  Or.   426;  purposes  it  Is  immaterial.     Therefore,  it  is 

State  v.  Mann.  2  Or.  238.  not  proper  for  the  defense  to  introduce  evi- 

The  names  of  other  persons  besides  the  dence  tending  to  prove  that  the  particular 

defendant   who   bet    at   the   game    at    the  act  of  gambling  investigated  by  the  grand 

same  time  with  defendant  need  not  be  al-  jury  was  different,  and  occurred  on  a  dif- 

l^ged    in   the    indictment,    nor   need    it   be  ferent  day  in  the  same  month,  in  a  different 

alleged  that  such  names  are  unknown  to  place  in  the  same  town,  from  the  one  then 

the  grand  Jury:    State  v.  Light,  17  Or.  359,  being  investigated  by  the  trial  Jury:    State 

21   Pac.  132.  v.  Adams,  20  Or.  626.  26  Pac.  837. 

The  dealer  in  a  game  of  stud  poker  is  an 

S  1945.    Gambling  Contracts  Void. 

All  notes,  bills,  bonds,  mortgages,  or  other  securities  or  other  convey- 
ances the  consideration  for  which  shall  be  mgney  or  other  thing  of  value, 
won  by  playing  at  any  of  said  games,  shall  be  void  and  of  no  eflfect  as 
between  the  parties  to  the  same  and  all  other  persons,  except  holders  in 
good  faith,  without  notice  of  the  illegality  of  such  contract  or  conveyance. 
[L.  1876,  p.  40,  §  2 ;  H.  C.  §  3527.] 

Ordinarily,  in  an  action  on  contracts  ceeding  of  its  own  motion:  Ah  Doon  v. 
based  upon  gambling  consideration,  the  de-  Smith.  26  Or.  91.  34  Pac.  1093. 
fense  of  illegality  should  be  set  up.  but  This  section  is  a  remedial  not  a  criminal 
though  not  set  up.  if  it  appears  from  the  statute,  and  the  action  given  by 'this  sec- 
testimony  of  the  plaintiff's  witnesses  that  tion  is  strictly  a  civil  ax:tion.  There  is  no 
the  contract  is  based  upon  such  considera-  legal  objection  to  the  mingling  of  civil  and 
tion,  the  court  ought  to  dismiss  the  pro-  criminal     provisions     in     the     same     act: 

O'Keefe  v.  Weber.  14  Or.  66,  12  Pac.  74. 

1 194e.    Loser  at  Gambling  May  Recover  Double  Damages. 

All  persons  losing  money  or  anything  of  value  at  or  on  any  of  said 
games  shall  have  a  cause  of  action  to  recover  from  the  dealer  or  player 
winning  the  same,  or  proprietor  for  whose  benefit  such  game  was  played 
or  dealt,  or  such  money  or  thing  of  value  won,  twice  the  amount  of  the 
money  or  double  the  value  of  the  thing  so  lost.  [L.  1876,  p.  40,  §  3 ;  H.  C. 
§  3528.] 

In  an  action  under  this  section  evidence  plea  of  guilty.  Is  admissible  as  evidence  of 

that  defendant  was  commonly  reputed  to  an    admission    as    to    the    proprietorship, 

be  the  proprietor  is  admissible,  as  there  is  though  not  conclusive:     Meyers  v.  DUlon. 

a  presumption  that  a  person  is  the  owner  39  Or.  681.  66  Pac.  867.  66  F^.  814. 

of    the   property    from    exercising   acts    of  A  verdict  of  the  Jury  In  an  action  brought 

ownership  over  it.  and  from  common  repu-  under  •  this   section   is   in   the   nature   of  a 

tation  of  his  ownership:    Meyers  v.  Dillon,  special    finding,    and   authorizes   the   court 

39  Or.   681.   66  Pac.   867.  to  render  a  judgment  for  double  the  sum 

So,   the  record   of  a   conviction   of  con-  so  found:    Meyers  v.  Dillon,  89  Or.  681,  65 

ducting   a    game,    entered    on   defendant's  Pac.  867. 
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1 1947.  Lptdng  House  for  Gambling,  Forfeiture  Therefor. 

All  persons  who  shall  let  or  rent  any  house,  roooi,  shop,  or  other  build- 
ing whatsoever,  or  any  boat,  booth,  garden,  or  other  place,  knowing  that 
the  same  will  be  waei  for  gambling  purposes,  or  having  reason  to  believe 
that  such  building  or  other  place  above  mentioned  will  be  so  used,  shall 
forfeit  twice  the  amoimt  of  the  rent  of  such  building  or  other  place  afore- 
said for  six  months,  to  be  recovered  by  action  at  law,  instituted  by  the 
district  attorney  in  the  name  of  the  state.  All  contracts  for  the  rent  of 
the  rooms,  buildings,  or  places  aforesaid  for  the  purposes  aforesaid  shall 
be  void  and  of  no  effect  between  the  parties.  [L.  1876,  p.  40,  §4;  H.  C. 
§  3529.] 

1 1948.  Premises  Used  for  Gambling,  Lessor  May  Forfeit  Lease. 

It  shall  be  lawful  for  any  person  letting  or  renting  any  house,  room, 
shop,  or  other  building  whatsoever,  or  any  boat,  booth,  garden,  or  other 
place,  which  shall  at  any  time  be  used  by  the  lessee  or  occupant  thereof,  or 
any  other  person  with  his  knowledge  or  consent,  for  gambling  purposes,  upou 
discovery  thereof,  to  avoid  and  terminate  such  lease  or  contract  of  occu- 
pancy, and  to  recover  immediate  possession  of  said  boat,  building,  or  other 
place  above  mentioned,  by  an  action  at  law  for  that  purpose,  to  be  brought 
before  any  justice  of  the  peace  of  the  coimty  in  which  such  use  shall  be 
permitted.    [L.  1876,  p.  40,  §  4;  H.  C.  §  3630.] 

1 1948.    Penalty  for  Permitting  Gambling  by  Owner. 

Any  person  who  shall  suffer  or  permit  any  of  the  acts  or  things  for- 
bidden by  or  made  punishable  by  this  act  to  be  done  or  carried  on  in  any 
house,  room,  or  shop,  or  other  building  whatsoever,  or  any  boat,  booths 
garden,  or  other  place  of  which  he  is  the  owner,  or  to  the  possession  of 
which  he  is  entitled  under  this  act,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than  fire 
himdred  dollars,  and  be  imprisoned  in  the  county  jail  until  such  fine  is 
paid  at  the  rate  of  two  dollars  per  day.   [L.  1876,  p.  41,  §  6 ;  H.  C.  §  3531.] 

1 1950.  Especial  Duty  of  Officers  to  Prosecute  for  Gambling. 

It  shall  be  the  especial  duty  of  each  district  attorney,  sheriff,  constable, 
city  or  town  marshal,  and  police  officer  to  inform  against  and  diligently 
prosecute  any  and  all  persons  whom  they  shall  have  reasonable  cause  to 
believe  guilty  of  a  violation  of  the  provisions  of  this  act.  [L.  1876,  p.  41, 
§7;  H.  C.  §3632.] 

1 1951.  Penalty  Where  Officer  Refuses  to  Prosecute  for  Gambling. 

Any  officer  named  in  the  preceding  section  who  shall  refuse  or  willfully 
neglect  to  inform  against  and  prosecute  offenders  against  this  act  shall  be 
deemjed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished  by 
a  fine  of  not  less  than  fifty  nor  more  than  five  himdred  dollars,  and  the 
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court  before  which  such  o£Scer  shall  be  tried  shall  declare  the  ofSce  or 
appointment  held  by  such  ofScer  vacant  for  the  balance  of  his  term. 
[L.  1876,  p.  41,  §  8;  H.  C.  §  3533.] 

§  1958.    Witnesses,  Competency  of  in  Prosecutions  for  Gambling. 

No  person  otherwise  competent  as  a  witness  under  the  laws  of  this  state 
shall  be  disqualified  from  testifying  as  such  concerning  the  offenses  men- 
tioned in  this  act  on  the  ground  that  his  testimony  may  criminate  himself. 
Such  testimony  shall  be  reduced  to  writing,  and  no  indictment  or  prose- 
cution shall  afterwards  be  brought  against  him  for  the  particular  offense 
concerning  which  he  testified  as  a  witness.  [L.  1876,  p.  41,  §9;  H.  G. 
§  3534.] 

1 1958.    Penalty*  Where  Witness  Fails  to  Appear. 

If  any  person  who  shall  have  been  summoned  as  a  witness  on  the  part 
of  the  prosecution  shall  fail  or  refuse  to  attend  at  the  time  fixed  for  trial, 
without  a  reasonable  excuse,  the  person  so  failing  or  neglecting  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conyiction  thereof  shall  be  pirn- 
ished  by  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  less  than  twenty-five  days  nor 
more  than  three  months,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court.    [L,  1876,  p.  42,  §  10;  H.  C.  §  3636.] 


1 1964.    Pines  Under  Act  to  Prevent  Gambling  go  to  School  Fund. 

All  fines  and  forfeitures  under  the  provisions  of  this  act  shall  be  recov- 
ered by  an  action  at  law,  to  be  brought  in  the  name  of  the  State  of  Oregon, 
and  all  such  fines  and  forfeitures,  except  costs,  shall  be  paid  into  the  county 
treasury,  and  constitute  a  part  of  the  school  fund.  [L.  1876,  p.  42,  §  11 ; 
H.  C.  §  3636.] 

f  1995.    Nkkel-in-the-Slot  Machines,  Use  of,  Unlawful 

Any  person  or  persons  who  shall  conduct,  maintain,  or  operate,  either 
as  owner  or  owners,  proprietor  or  proprietors,  lessee  or  lessees,  employee  or 
employees,  agent  or  agents,  or  who  shall  play  or  use  any  nickel-in-the-slot 
machine  or  other  device  of  like  character  wherein  there  enters  any  element 
of  chance,  whether  the  same  be  played  for  money,  checks,  credits,  or  other 
thing  or  representative  of  value,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  punished  by  a  fine  of  not  less  than  ten  dollars  nor  more 
than  one  hundred  dollars,  and  in  default  of  payment  of  the  fine  imposed 
shall  be  imprisoned  in  the  coimty  jail  one  day  for  each  two  dollars  thereof. 
[L.  1901,  p.  66,  §  1.] 

1 1956.    Presomptimi  From  Possession  of  Machine. 

In  all  prosecutions  under  this  act  for  conducting,  maintaining,  or 
operating  any  such  machine  or  device,  proof  of  the  possession  of  such 

Vol*  I.- 
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machine  or  device^  or  of  permitting  the  same  to  be  or  remain  in  any  pubhc 
place  owned  or  controlled  by  the  p^son  so  prosecuted^  convenient  for  use, 
shall  be  prima  facte  evidence  against  such  person  of  violation  of  this  act. 
[L.  1901,  p.  66,  §  2.] 

1 1957.  Fines,  How  Disposed  Of. 

One  half  of  the  fine  imposed  in  any  conviction  under  this  act  shall  be 
paid  to  the  person  who  is  the  private  prosecutor  in  the  case,  and  the  other 
half  shall  be  paid  into  the  county  treasury  of  the  county  wherein  such 
conviction  was  secured  for  the  benefit  of  the  school  fund.  [L.  1901,  p.  66, 
§3.] 

1 1958.  Justices  Courts  Have  Concurrent  Jurisdiction. 

Justices  of  the  peace  shall  have  concurrent  jurisdiction  with  the  cir- 
cuit court  in  all  offenses  arising  under  this  act.    [L.  1901,  p.  66,  §  4.] 


CHAPTEE  VIII. 

OP    GRIMES    AGAINST    PUBLIC    POLICY,    TRADE,    AND    ECONOMY. 

§  1969.    Setting  up  or  Promoting  Lotteries. 

If  any  person  shall  promote  or  set  up  any  lottery  for  money  or  other 
valuable  thing,  or  shall  dispose  of  any  property  of  value,  real  or  personaL 
by  way  or  means  of  lottery,  or  shall  aid  or  be  in  any  way  concerned  in 
setting  up,  managing,  or  drawing  such  lottery,  or  shall,  in  any  house,  shop^ 
boat,  shed,  or  building  owned  or  occupied  by  him  or  under  his  control, 
knowingly  permit,  or  suffer  the  setting  up,  management,  or  drawing  of  any 
such  lottery,  or  the  sale  of  any  lottery  tickets,  share  of  a  ticket,  or  any  writ- 
ing, token,  or  other  device  purporting  or  intended  to  entitle  the  holder  or 
bearer  thereof,  or  any  other  person,  to  any  prize  or  interest  or  share  thereof, 
to  be  drawn  in  any  lottery,  such  person,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less  than  six  months  nor 
more  than  one  year,  or  by  imprisonment  in  the  county  jail  not  less  than 
three  months  nor  more  than  one  year,  or  by  fine  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars.  [L.  1864;  D.  Cd.  §  644;  D.  &  L.  §659; 
H.  C.  §  1881.] 

§  1990.    SeUing  Lottery  Tickets  for  Oneself  or  Another. 

If  any  person  shall  sell,  either  for  himself  or  another,  or  shall  offer 
for  sale,  or  shall  have  in  his  possession  with  intent  to  sell  or  offer  for 
sale,  or  to  exchange  or  negotiate,  a  ticket  or  share  of  a  ticket  in  any  snch 
lottery,  or  any  writing,  token,  or  other  device  as  is  mentioned  in  section 
1959,  such  person,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  less  than  three  months  nor  more  than  one 
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year,  or  by  fine  not  less  than  fifty  dollars  nor  more  than  five  hundred  dol- 
lars.  [L.  1864;  D.  Cd.  §  646;  D.  &  L.  §  660;  H.  C.  §  1882.] 

1 1961.    Advertising  Lottery  Tickets. 

If  any  person  shall  advertise  any  lottery  ticket  or  share  in  such  ticket, 
or  any  writing,  token,  or  other  device  as  is  mentioned  in  section  1959,  for 
sale,  either  by  himself  or  another,  or  shall  in  any  way  invite  or  entice  or 
attempt  to  invite  or  entice  another  to  purchase  or  receive  the  same,  or  shall 
set  up  or  exhibit  any  sign,  symbol,  or  any  emblematic  or  other  representa- 
tion of  a  lottery,  where  such  ticket,  share  thereof,  writing,  token,  or  other 
device  can  be  purchased  or  obtained,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail  not  less  than  one 
month  nor  more  than  six  months,  or  by  fine  not  less  than  twenty  dollars  nor 
more  than  two  hundred  dollars.  [L.  1864;  D.  Cd.  §646;  D.  &  L.  §661; 
H.  C.  §  1883.] 

f  1962.    Selling  Tickets  in  Fictitious  Lotteries. 

If  any  person  shall  make  or  sell,  or  offer  for  sale,  or  have  in  his  posses- 
sion with  intent  to  sell,  exchange,  or  negotiate,  either  for  himself  or  another, 
any  false  or  fictitious  lottery  ticket  or  share  thereof,  or  any  writing,  token, 
or  other  device  as  is  mentioned  in  section  1959,  or  any  ticket  or  share  thereof 
in  any  pretended  or  fictitious  lottery,  knowing  the  same  to  be  false  or  ficti- 
tious; or  shall  receive  any  money  or  other  thing  of  value  for  any  such 
ticket  or  share  thereof,  or  for  any  such  writing,  token,  or  other  device,  pur- 
porting that  the  owner,  holder,  or  bearer  thereof  shall  be  entitled  to  receive 
any  prize  or  any  share  of  any  prize,  or  anything  of  value  that  may  be  drawn 
in  such  lottery,  knowing  the  same  to  be  false  or  fictitious, — such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  three  years.  [L.  1864 ;  D.  Cd. 
§  647 ;  D.  &  L.  §  662 ;  H.  C.  §  1884.] 

f  1963.    Presumption  That  Ticket  is  Spurious;  Burden  of  Proof  on  Defendant 

Upon  the  trial  of  an  indictment  for  any  of  the  crimes  defined  in  sec- 
tion 1962,  any  ticket  or  share  of  a  ticket,  or  any  writing,  token,  or  other 
device  therein  mentioned,  which  the  defendant  shall  have  made,  sold,  or 
offered  for  sale,  or  shall  have  had  in  his  possession  with  intent  to  sell,  or 
for  which  he  shall  have  received  any  money  or  other  valuable  thing,  shall 
be  deemed  to  be  false,  spurious,  or  fictitious,  unless  such  defendant  shall 
prove  the  same  to  be  true  and  genuine,  and  to  have  been  duly  issued  by 
authority  of  law,  and  that  such  lottery  was  at  the  time  existing  and  un- 
drawn, and  such  ticket  or  share  thereof,  or  writing,  token,  or  other  device, 
was  issued  by  lawful  authority  and  binding  upon  the  person  who  issued 
the  same.    [L.  1864;  D.  Cd.  §  648;  D.  &  L.  §  663;  H.  C.  §  1885.] 

1 1964.    Second  Conviction  Involves  Imprisonment  in  Penitentiary. 

If  any  person,  having  been  convicted  of  a  crime  defined  in  sections 
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1959  and  1960^  shall  afterwards  be  convicted  of  the  same  or  any  other  crime 
therein  defined^  such  person  shall  be  punished  by  imprisonment  in  the  pen- 
itentiary not  less  than  one  nor  more  than  three  years.  [L.  1864;  D.  Cd. 
§  649;  D.  &  L.  §  664;  H.  C.  §  1886.] 

§  I960.    Prises  in  Lottery  Forfeited  to  the  State. 

All  sums  of  money  and  every  other  valuable  thing  drawn  as  a  prize 
in  any  lottery  or  pretended  lottery,  by  any  person  being  within  this  state, 
contrary  to  the  provisions  of  this  chapter,  are  forfeited  to  the  use  of  tiie 
state,  and  may  be  sued  for  and  recovered  by  a  civil  action.  [L.  1864;  D.  Cd. 
§  660;  D,  &  L.  §  666;  H.  C.  §  1887.] 

§  1866.    Religious  Meeting,  Penalty  for  Disturbing. 

If  any  person  shall  willfully  disturb,  interrupt,  or  disquiet  any  assem- 
bly or  congregation  of  people  met  for  religious  worship,  whether  in  a  house 
or  the  open  air,  by  either  uttering  any  profane  discourse,  committing  any 
rude  or  indecent  act,  or  making  any  unnecessary  noise,  within  the  place 
where  such  meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and  solem- 
nity thereof,  or  by  exposing  for  sale  or  gift  any  intoxicating  liquors  or 
drinks  within  two  miles  of  the  place  where  any  such  assembly  or  congrega- 
tion shall  be  actually  convened  for  religious  worship,  and  in  a  place  other 
than  such  as  shall  have  been  duly  licensed  therefor,  and  in  which  sucb 
person  shall  have  usually  resided  and  carried  on  such  business,  such  person, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  one  month  nor  more  than  six  months,  or  by  fine  not  less 
than  ten  dollars  nor  more  than  two  hundred  dollars.  [L.  1864;  D.  Cd.  §  651; 
D.  &  L.  §  666 ;  H.  C.  §  1888.] 

§  1967.    Other  Public  Meetings,  Penalty  for  Disturbing. 

If  any  person  shall  willfully  disturb  or  break  up  any  public  meeting  or 
assembly  of  people  other  than  those  mentioned  in  section  1966,  lawfully 
met  for  a  lawful  purpose,  whether  such  meeting  or  assembly  be  met  in  a 
house  or  in  the  open  air,  such  person,  upon  conviction  thereof,  shall  be 
pimished  by  imprisonment  in  the  county  jail  not  less  than  one  month  nor 
more  than  three  months,  or  by  fine  not  less  than  ten  doUars  nor  more  than 
one  hundred  dollars.   [L.  1864;  D.  Cd.  §  662;  D.  &  L.  §  667;  H.  C.  §  1889.] 

f  1968.    What  Business  Prohibited  and  What  Allowed  on  Sunday. 

If  any  person  shall  keep  open  any  store,  shop,  grocery,  ball  alley,  billiard 
room,  or  tippling  house,  for  purpose  of  labor  or  traffic,  or  any  place  of 
.  amusement,  on  the  first  day  of  the  week,  commonly  called  Sunday  or  the 

Lord^s  Day,  such  person,  upon  conviction  thereof,  shall  be  punished  by  a 
fine  not  less  than  five  nor  more  than  fifty  dollars:     Provided,  that  the 
above  provision  shall  not  apply  to  the  keepers  of  drug  stores,  doctor  shops, 
^       ^'  undertakers,  livery  stable  keepers,  barbers,  butchers,  and  bakers;  and  all 
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circninstanceg  of  necessity  and  mercy  may  be  pleaded  in  defense,  which 
shall  be  treated  as  questions  of  fact  for  the  jury  to  determine,  when  the 
offense  is  tried  by  jury.  [L.  1864;  D.  Cd.  §  653;  L.  1865,  p.  34;  D.  &  L. 
§  668 ;  H.  C.  §  1890.] 

See  act  of  1901,  p.   17,   to  prohibit  bar-  the   city"   does   not   Include  the   power  to 

berlniT  on  Sunday,  post,  {  2097.  pass   an    ordinance    substantially    covering 

A    charter   which    errants    the   power   to  the  provisions  of  this  section:    Corvallls  v. 

pass  an  ordinance  "to  secure  the  peace  of  Carlile,  10  Or.  139,  46  Am.  Rep.  184. 

S  1969.    Selling  Liquor  or  Firearms  to  Indians. 

If  any  person  shall,  without  the  authority  of  the  United  States,  or  some 
authorized  oflScer  thereof,  sell,  barter,  or  give  to  any  Indian  or  half-breed 
who  Uves  and  associates  with  Indians,  any  firearms  or  ammunition  therefor 
whatever,  or  any  spirituous,  malt,  or  vinous  liquor,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in  the  county  jail  not 
less  than  two  months  nor  more  than  six  months,  or  by  fine  not  less  than  one 
nor  more  than  five  hundred  dollars.  [L.  1864 ;  D.  Cd.  §  654 ;  D.  &  L.  §  669 ; 
H.  C.  §  1891.] 


f  1970.    Dispoeing  of  Liquor  Near  Canal  and  Locks. 

It  shall  be  unlawful  for  any  person  or  persons  to  sell  or  in  anywise 
dispose  of  any  spirituous  or  malt  or  other  intoxicating  liquors  upon  or 
within  four  miles  of  any  premises  within  this  state  upon  or  over  which 
the  general  government  may  be  engaged  in  constructing  canals,  or  locks, 
or  works  of  a  similar  nature.  Any  person  or  persons  violating  the  pro- 
visions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  in  any  sum  not  less  than  ten  nor  more  than 
one  hundred  dollars,  and  each  and  every  day  that  any  person  or  persons  . 
shall  sell  or  dispose  of  any  liquors  contrary  to  any  provisions  of  this  act 
shall  constitute  a  separate  offense  and  shall  be  punished  accordingly. 
[L.  1880,  p.  22,  §§  1,  2;  H.  C.  §  1892.] 

i  1971.    Endeavoring  to  Prevent  Persons  From  Working  for  Another. 

If  any  person  shall,  by  force,  threats  or  intimidation,  prevent,  or 
endeavor  to  prevent,  any  person  employed  by  another  from  continuing  or  per- 
forming his  work,  or  from  accepting  any  new  work  or  employment;  or 
if  any  person  shall  circulate  any  false  written  or  printed  matter,  or  be 
concerned  in  the  circulation  of  any  such  matter,  to  induce  others  not  to  buy 
from  or  sell  to  or  have  dealings  with  any  person,  for  the  purpose  or  with 
the  intent  to  prevent  such  person  from  employing  any  person,  or  to  force 
or  compel  h\m  to  employ  or  discharge  from  his  employment  any  one,  or 
to  alter  his  mode  of  carrying  on  his  business,  or  to  limit  or  increase  the 
number  of  his  employees  or  their  rate  of  wages  or  time  of  service,  such 
person  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  imprisoned  in  the  county  jail  not  more  than  six  nor  less  than  one 
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month,  or  by  fine  of  not  less  than  ten  nor  more  than  two  hundred  dollars. 
[L.  1864;  D.  Cd.  §  655;  D.  &  L.  §  670;  L.  1891,  p.  190,  §  1;  H.  C.  §  1893.] 

The  action  of  the  executive  committee  of  absence    of    acts    of    Intimidation    and   vio* 

a    labor    union    in   going   to   an    establish-  lence,  unlawful,  under  this  section:    Long- 

ment    and    directing   the   members    of    the  shore   Printing  Co.   v.  Howell.  26  Or.  544, 

union  at   work  there   to  cease   their  work  38  Pac.  547,  46  Am.  St.  Rep.  640,  28  L.  R.  A 

under  penalty  of  being  dealt  with  accord-  464. 
ing  to  the  rules  of  the  union,  is  not,  in  the 

f  1872.    Su£fering  or  Permitting  Vicious  Animal  to  Run  at  Large. 

If  any  person,  being  the  owner  or  having  the  control  of  any  danger- 
ous or  vicious  animal,  knowing  such  animal  to  be  dangerous  or  vicious,  shall 
willfully  or  negligently  permit  or  suffer  the  same  to  be  at  large  in  any 
neighborhood  or  on  any  public  highway,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  fine  not  less  than  ten  nor  more  than  fifty 
dollars.    [L.  1864;  D.  Cd.  §  656;  D.  &  L.  §  671;  H.  C.  §  1894.] 

§  1873.    Piloting  Vessel  Without  License. 

Any  person  who  pilots  any  vessel  upon  or  over  the  bar  or  river  pilot 
grounds,  not  being  then  a  licensed  pilot  therefor,  nor  the  master  or  owner 
thereof,  or  any  pilot  who  shall  demand  or  receive  any  greater  compensa- 
tion for  piloting  a  vessel  over  or  upon  either  of  said  grounds  than  is  allowed 
by  law,  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  imprisonment  in  the  county  jail  not  more  than  six  months, 
or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  such  imprisonment 
and  fine.    [L.  1882,  p.  19,  §  26 ;  H.  C.  §  1908.] 

A  master  of  a  tugboat  which  is  towine:  a  State  v.  Turner,  34  Or.  173,  65  Pac.  92,  5S 

vessel    lashed    alongside,    who   directs    the  Pac.  645. 

movements   of    the    tow   by    orders   to   its  The  amendment  of   the  law   In  relation 

crew  from  the  tug,  is  not  a  pilot,  and  is  not  to  pilotage  has  removed   the  obligation  to 

engaged  in  the  act  of  pilotage,   under  this  take  a  pilot  on  the  river  pilotage  ground, 

section.     A  pilot,  under  this  section,   is  a  In    repealing    that    law    no   reference  was 

person  who  boards  a  vessel  at  a  particular  made   to    this   section:     See   provisions  in 

place    for    the    purpose     of    guiding    her  regard  to  pilotage  in  Vol.  II,  f  3991,  et  seq. 
through  a  channel,   or  from   or  into  port: 

f  1974.    Liquor  Not  to  be  Given  Away  or  Sold  or  Retail  House  Kept  Open  on 
Sunday. 

No  person  shall  keep  open  any  house  or  room  in  which  intoxicating 
liquor  is  kept  for  retail,  on  the  first  day  of  the  week,  commonly  called 
Sunday,  or  give,  or  sell,  or  otherwise  dispose  of  intoxicating  liquors  on 
that  day;  any  person  violating  this  section  shall  be  fined  in  any  sum  not 
exceeding  twenty-five  nor  less  than  ten  dollars  for  each  offense;  and  such 
fine  to  be  for  the  use  of  common  schools  in  the  county  in  which  the  offense 
was  committed:  Provided,  that  this  section,  so  far  as  it  prohibits  keeping 
open  a  house  or  room,  shall  not  apply  to  tavern  keepers.  [L.  1854;  D.  Cd. 
p.  773,  §  9 ;  D.  &  L.  §  685 ;  H.  C.  §  1909.] 

An  indictment  which  charges  an  ofTense  under  this  section  will  not  sustain  a  convic- 
tion and  sentence  on  a  plea  of  guilty,  under  S  3856:  State  v.  Combs,  19  Or.  295,  24  Fac.  235- 

§  1975.    Disposing  of  Liquor  on  Election  Day;  Penalty  Therefor. 

It  shall  be  unlawful  in  this  state  for  any  person  to  barter,  sell,  give 
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away,  or  in  any  manner  dispose  of  any  intoxicating  liquor  on  the  day  of 
any  general  or  special  election  of  state,  county,  or  municipal  oflBcers,  within 
the  state,  district,  county,  or  corporation  in  which  such  election  is  held. 
Any  person  violating  the  provisions  of  this  act  shall,  upon  conviction  thereof, 
be  punished  by  a  fine  of  not  less  than  twenty-five  dollars  nor  more  than 
two  hundred  doUars,  or  by  imprisonment  in  the  county  jail  not  less  than 
ten  nor  more  than  thirty  days,  or  both,  in  the  discretion  of  the  court. 
[L.  1874,  p.  72,  §§  1,  2;  H,  C.  §§  1910,  1911.] 

f  1976.    Violations  of  Act  to  be  Reported  to  Grand  Jury  —  Fines,  How  Dis- 
posed Of. 

It  is  hereby  made  the  duty  of  all  magistrates,  sheriffs,  and  constables 
to  report  to  the  grand  jury  all  violations  of  the  provisions  of  this  act  which 
may  come  to  their  knowledge  in  their  respective  counties;  and  all  fines 
collected  under  this  act  shall  be  paid  into  and  become  a  part  of  the  common 
school  fund  of  the  county  in  which  the  same  shall  be  collected.  [L.  1874, 
p.  73,  §3;  H.  C.  §1912.] 

§  1977.    Giving  Liquor  to  Minor,  or  Permitting  Him  in  Saloon. 

If  any  person  shall  sell,  give,  or  cause  to  be  sold  or  given,  any  intoxi- 
cating liquor  to  any  minor  in  this  state,  or  if  any  keeper  of  any  saloon, 
barroom,  or  other  vendor  of  spirituous  or  intoxicating  liquors  within  this 
state  shall  harbor,  pennit,  or  suffer  any  minor  to  loiter  or  remain  in  such 
saloon,  barroom,  or  other  place  where  such  spirituous  or  intoxicating  liquors 
are  sold  or  kept  for  sale,  or  to  engage  in  any  game  of  cards,  dice  throwing, 
or  other  game  of  chance,  billiards,  bagatelle,  or  other  game  in  such  saloon, 
barroom,  or  place  aforesaid,  either  for  amusement  or  otherwise,  such  per- 
son shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  less  than  fifty  nor  more  than  three  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
by  both,  at  the  discretion  of  the  court;  and  shall  also  forfeit  any  license 
such  person  may  have  to  sell  spirituous  or  intoxicating  liquors  in  less  quan- 
tities than  one  gallon,  or  to  keep  such  saloon,  barroom,  or  other  place  for 
the  sale  of  such  liquors;  and  in  all  prosecutions  under  this  act,  common 
fame  shall  be  competent  evidence  in  support  of  the  prosecution.  [L.  1864; 
D.  Cd.  p.  774,  §  14;  D.  &  L.  §  686;  L.  1887,  p.  71,  §  1;  H.  C.  §  1913.] 

The  act  of  which  this  section  is  a  part  such  repugnance  between  the  two  acts  as 

is  constitutional  within  the  provisions  that  that  they  can  not  stand  together  and  be 

the  subject  of  an  act  must  be  expressed  operative.    The  act  of  1889  is  not  operative 

in  the  title:    State  v.  Phenline,  16  Or.  107,  in  any  of  the  incorporated  towns  or  cities 

17   Pac   572.  in  the  state,  while  this  section  is:    State  v. 

This    amendment    does    away    with    the  Dupuis,    18   Or.   372,   23   Pac.   266;    State  v. 

rlsht  to  sell  to  minors  on  the  written  con-  Horton.  21  Or.  85,  27  I*ac.  165. 
sent  of  the  parent  or  guardian:    State  v.        A  city,   under  its  charter,  has  exclusive 

Phenline,  16  Or.  107,  17  Pac  672.  authority  to  grant  licenses  for  the  sale  of 

This   section   repeals   by   implication  the  liquor    within    its    limits,    but    it    can    not 

act  of  1876.  which  was  amendatory  of  the  grant  licenses  on  conditions  which  violate 

act  of  1874:    State  v.  Dupuis.  18  Or.  372,  23  the  state  law;  and  a  violation  of  this  sec- 

Pac.   255.  tlon  within  an  incorporated  town  will  sub- 

This  section  is  not  repealed  by  the  act  of  Ject  the  license  of  the  person  so  violating 

February    18.    1889,    (VoL    H,    SS  3864-3864,)  it  to  forfeiture:    State  v.  Horton,  21  Or.  88, 

regulating   the   sale    of   spirituous,    vinous.  27  Pac.  166. 
and  malt  liquors  in  the  state.    There  is  no 
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§  1978.    Intoxicated  Persons,  Sale  of  Liquor  to  Prohibited. 

It  shall  be  unlawful  for  any  person  to  knowingly  sell^  by  agent  or  oth- 
erwise, any  spirituous  or  other  intoxicating  liquors  to  any  minor,  for  any 
purpose  whatever,  unless  upon  the  written  order  of  his  parent  or  guardian 
or  family  physician,  or  to  sell  the  same  to  any  intoxicated  person,  or  to 
any  person  who  is  in  the  habit  of  becoming  intoxicated;  and  any  person 
violating  the  provisions  of  this  section  shall  forfeit  and  pay  to  the  school 
fund  the  sum  of  one  hundred  dollars  for  each  and  every  offense,  to  be  col- 
lected by  action  on  his  bond  by  any  citizen  of  the  county  where  such  offense 
may  have  been  committed.    [L.  1876,  p.  8;  H.  C.  §  1914.] 

Except  as  to  the  sale  of  liquor  to  intoxicated  persons,  and  to  those  in  the  habit  of 
becoming  so,  the  above  section  is  suspended  by  the  one  that  precedes  it,  that  being  the 
later  enactment. 

§  1979.    Representation  by  Minor,  to  Obtain  Liquor,  That  he  is  of  Age. 

If  any  minor  over  the  age  of  sixteen  years  shall,  for  the  purpose  of 
inducing  any  person  to  give  or  sell  to  such  minor  any  intoxicating  liquor, 
represent  to  such  person  that  such  minor  is  twenty-one  years  of  age  or 
upwards,  such  minor  upon  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  twenty-five  dollars  nor  more  than  one  hundred  and  fifty 
dollars.  It  is  hereby  made  the  duty  of  district  attorneys,  sheriffs,  and 
police  officers  to  see  that  this  law  is  enforced.    [L.  1891,  pp.  79,  80,  §§  1,  2.] 

§  1980.    Unlawful  to  Furnish  Minor  Tobacco  Without  Guardian's  Consent 

It  shall  be  unlawful  to  sell,  barter,  trade,  give  or  in  any  manner  fur- 
nish to  any  minor  under  the  age  of  eighteen  years,  any  tobacco,  cigars, 
or  cigarettes  in  any  form,  or  any  compound  in  which  tobacco  forms  a  com- 
ponent part,  without  the  written  consent  or  order  of  such  minor's  parent 
or  guardian;  and  when  such  minor  has  no  parent  or  guardian,  then  in 
that  case  consent  may  be  given  by  the  county  court,  sitting  for  the  transac- 
tion of  county  business,  upon  proper  application  in  the  county  in  which 
said  minor  may  have  his  residence.  Any  person  violating  the  provisions 
of  this  act  shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  five 
dollars  nor  more  than  fifty  dollars.    [L.  1893,  p.  86,  §§  1,  2.] 

§  1981.    Unlawful  for  Minor  to  Smoke  in  Public. 

It  shall  be  imlawf ul  for  any  minor  under  the  age  of  eighteen  years  to 
smoke  or  in  any  way  use  any  cigar,  cigarette,  or  tobacco  in  any  form  what- 
soever in  any  public  highway,  street,  place,  square,  or  resort.  Any  minor 
violating  the  provisions  of  this  act  shall,  upon  conviction,  be  fined  in  any 
sum  not  less  than  one  nor  more  than  ten  dollars,  or  by  imprisonment  at 
the  option  of  the  court,  two  days  for  each  offense.    [L.  1893,  p.  86,  §§  3,  4.] 

§  1989.    TrafiEic  on  Fair  Grounds  Without  License. 

If  any  person  shall  set  up  any  shop,  booth,  or  wagon  for  the  sale  of 
spirituous  or  other  liquors,  cigars,  provisions,  or  other  article  of  traffic,  or 
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shall  sell  or  otherwise  dispose  of  any  liquors^  cigars^  goods^  wares^  mer- 
chandise^ or  any  article  of  traflBc  whatever,  on  any  grounds  owned  or  occu- 
pied by  the  Oregon  State  Agricultural  Society,  or  any  county,  state,  or  dis- 
trict society  formed  for  the  promotion  and  encouragement  of  agriculture 
or  horticulture,  or  within  one  half  mile  of  any  such  grounds,  without  having 
first  paid  such  society  their  license  for  the  privilege,  or  obtained  the  written 
consent  of  the  president  and  secretary  thereof,  every  person  so  oflfending 
shall,  on  conviction  thereof  before  any  court  having  competent  jurisdiction, 
be  fined  in  a  sum  not  exceeding  one  hundred  dollars  nor  less  than  ten  dol- 
lars.    [L.  1880,  p.  6,  §  1 ;  H.  C.  §  1916.] 

S  1988.    TrafiEic  on  Fair  Grounds,  Penalty  for  Second  Offense. 

If  any  person  shall,  after  conviction  and  fine  for  any  offense  men- 
tioned in  the  first  section  of  this  act,  repeat  the  said  offense,  he  shall,  if 
duly  convicted  thereof,  be  fined  double  the  penalty  imposed  by  this  act 
for  the  first  violation.   [L.  1880,  p.  5,  §  2 ;  H.  C.  §  1916.] 

§  1984.    Time  When  Provisions  of  Last  Two  Sections  Shall  Apply. 

Neither  of  the  above  sections  shall  be  so  construed  as  to  restrain  any 
person  except  during  the  sessions  of  the  annual  fairs  or  exhibitions  of  such 
society,  and  for  two  days  prior  and  two  days  subsequent  thereto;  nor  shall 
it  extend  to  any  persons  regularly  and  continuously  carrying  on  business 
within  the  premises  mentioned.    [L.  1880,  p.  5,  §  3 ;  H.  C.  §  1917.] 

§  1986.    Entering  Fair  Grounds  Otherwise  Than  by  Proper  Gates  UnlawfuL 

If  any  person  or  persons  shall  gain  admission,  or  attempt  to  gain  ad- 
mission, to  the  grounds  of  any  such  society  during  its  annual  fairs  or  exhi- 
bitions, except  through  the  special  gates  kept  by  the  said  society  for  that 
purpose,  such  person  or  persons  shall,  on  conviction  before  any  court  having 
competent  jurisdiction,  be  fined  in  any  sum  not  less  than  five  dollars  nor 
more  than  ten  dollars.    [L.  1880,  p.  6,  §  4 ;  H.  C.  §  1918.] 

f  1986.    Disposing  of  Liquor  Near  Mine  UnlawfuL 

It  shall  be  unlawful  for  any  person  or  persons  to  sell  or  in  anywise 
dispose  of  any  spirituous  or  malt  or  intoxicating  liquors  upon  or  within 
one  mile  of  any  quartz  or  placer  mine  in  active  operation  within  this  state : 
Provided,  that  this  act  does  not  apply  to  incorporated  cities  and  towns. 
[L.  1901,  p.  292,  §  1.] 

$  1887.    Penalty  for  Offenses  Under  Preceding  Section. 

Any  person  or  persons  violating  the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  in  any  sum  not  less  than  fifty  dollars  nor  more  than  two  hundred 
dollars,  and  each  and  every  day  that  any  person  or  persons  shall  sell  or 
dispose  of  any  liquors  contrary  to  any  provisions  of  this  act  shall  consti- 
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tute  a  separate  offense^  and  shall  be  punished  accordingly.    [L.  1901^  p.  292, 
§2-] 

S  1988.    Disposing  of  Liquor,  or  Locating  a  Saloon  Near  School,  Unlawful 

That  it  shall  be  unlawful  hereafter  for  any  person,  firm,  or  corporation 
to  locate  any  saloon,  or  oflfer  to  sell  or  give  away  any  liquor,  within  three 
hundred  feet  of  any  building  in  which  a  public  school  is  in  session  or  is 
being  held.    [L.  1901,  p.  398,  §  l.J 

{  1888.    Penalty  for  Offenses  Under  Preceding  Section. 

Any  person  violating  the  provisions  of  this  act  shall  be  fined  in  a  sum 
of  not  less  than  one  hundred  dollars  or  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  for  not  less  than  two  months  or  more 
than  six  months.    [L.  1901,  p.  398,  §  2.] 

§  1980.    Jurisdiction  in  Cases  Under  Section  1888. 

Justices  of  the  peace  shall  have  jurisdiction  in  all  violations  of  this 
act.    [L.  1901,  p.  398,  §  3.] 

§  1881.    Opium,  Disposing  of,  How  Restricted. 

It  shall  be  unlawful  to  sell  or  give  away  opium,  or  any  preparation 
of  which  opium  is  the  principal  medicinal  agent,  to  any  person  except 
druggists  and  practicing  physicians,  except  on  the  prescription  of  a  prac- 
ticing physician,  written  in  the  English  or  Latin  language;  and  the  drug- 
gist filling  such  prescription  shall  keep  the  same  on  file  for  one  year,  sub- 
ject to  be  inspected  by  any  public  oflBcer  of  the  state.  [L.  1885,  p.  39,  §  1; 
H.  C.  §  1919.] 

By  the  law  of  1887.  (Laws.  1887,  p.  87,)  it  Is   made   unlawful   to  have   opium   in  one's 
possession:    See  Vol.  II,  {  3815. 

§  1888.    Opium,  Sale  of,  for  Smoking  on  Premises  Unlawful 

No  person  shall  sell  any  opium,  or  preparation  of  which  opium  is  the 
principal  medicinal  agent,  to  be  smoked  on  or  about  the  premises  where 
sold.    [L.  1885,  p.  39,  §  2 ;  H.  C.  §  1920.] 

S  1883.    Opium  Den  Defined. 

Any  building  where  opium  is  sold  for  the  purpose  of  being  smoked  on 
or  about  the  premises,  where  the  same  is  smoked,  shall  be  considered  an 
opium  den.    [L.  1885,  p.  39,  §  3 ;  H.  C.  §  1921.] 

§  1884.    Frequenting  Opium  Den  Unlawful 

It  shall  be  unlawful  for  any  person  to  frequent  any  opium  den  for 
the  purpose  of  purchasing  or  smoking  opium,  or  any  preparation  in  which 
opium  is  the  principal  medicinal  agent.   [L.  1885,  p.  39,  §  4 ;  H.  C.  §  1922.] 

In  an  indictment  for  frequenting:  an  opium  upon  a  particular  day.     To  constitute  the 

den    for    the    purpose    of    smokiner    opium,  offense    of    "frequenting    an    opium   den" 

where  the  offense  is  in  its  nature  continu-  would   reauire   more   than    one   visit;  hov 

ing  from  day  to  day,  or  constituted  out  of  many  would  be  a  mixed  question  of  law  aM 

a  series   of  minor  acts,    it  is  sufficient   to  fact,  to  be  determined  by  the  Jury:   State  v. 

charge  the  act  as  having  been  committed  Sam,  14  Or.  347,  13  Pac.  303. 
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§  1996.    Penalty  for  Violating  Preceding  Provisions  Relating  to  Opium  and 
Opium  Dens. 

Any  person  violating  any  of  the  provisions  of  this  act  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  six  months  nor 
more  than  two  years,  or  by  imprisonment  in  the  county  jail  not  less  than 
one  month  nor  more  than  six  months,  or  by  fine  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars.   [L.  1885,  p.  39,  §  6 ;  H.  C.  §  1923.] 

f  1996.    General  Reputation  as  Evidence. 

In  the  prosecution  for  any  violation  of  the  provisions  of  sections  1992, 
1993,  and  1994,  general  reputation  shall  be  received  in  evidence  to  estab- 
lish the  character  of  any  building  as  an  opium  den,  and  proof  that  any 
person  frequents  such  den  shall  be  prima  facte  evidence  that  such  person 
frequents  such  den  for  the  purpose  of  smoking  opium,  and  such  evidence 
shall  not  be  rebutted  by  the  evidence  of  the  defendant  unsupported  by 
other  evidence.    [L.  1885,  p.  39,  §5;  H.  C.  §1924.] 

§  1997.    Issuing  Lu^tense  to  Marry  Contrary  to  Law. 

Any  clerk  who  shall  issue  a  license  contrary  to  the  provisions  of  this 
act  shall,  upon  conviction  thereof,  be  punished  by  imprisonment  in  the 
penitentiary  or  county  jail  not  more  than  one  year,  or  by  a  fine  of  not 
more  than  five  hundred  nor  less  than  one  hundred  dollars.  [L.  1862; 
D.  Cd.  p.  786,  §  16;  D.  &  L.  §  687;  H.  C.  §  1925.] 

1 1998.    Solemnizing  Marriage  Without  Authority  or  Contrary  to  Law. 

Any  person  who  shall  undertake  to  join  others  in  marriage  knowing 
that  fie  is  not  lawfully  authorized  so  to  do,  or  any  person  authorized  to 
solemnize  marriage  who  shall  join  persons  in  marriage  contrary  to  the  pro- 
visions of  this  act,  shall,  upon  conviction  thereof,  be  punished  by  impris- 
onment in  the  penitentiary  or  the  county  jail  not  more  than  one  year,  or 
by  a  fine  of  not  more  than  five  hundred  nor  less  than  one  hundred  dollars. 
[L.  1862 ;  D.  Cd.  p.  786,  §  17 ;  D.  &  L.  §  688 ;  H.  C.  §  1926.] 

i  1999.    Intermarriage  With  Negro,  etc.,  Declared  Void. 

Hereafter  it  shall  not  be  lawful  within  this  state  for  any  white  person, 
male  or  female,  to  intermarry  with  any  negro,  Chinese,  or  any  person 
having  one  fourth  or  more  negro,  Chinese,  or  Kanaka  blood,  or  any  per- 
son having  more  than  one  half  Indian  blood;  and  all  such  marriages,  or 
attempted  marriages,  shall  be  absolutely  null  and  void.  [L.  1866,  p.  10,  §  1 ; 
D.  &  L.  §  689 ;  H.  C.  §  1927.] 

§  9000.    Penalty  for  Intermarrying  in  Violation  of  Preceding  Section. 

If  any  white  person,  negro,  Chinese,  Kanaka,  ot  Indian,  within  the 
degrees  forbidden  i^  section  1999,  shall  knowingly  intermarry,  or  attempt 
the  same,  by  procuring  a  solemnization  of  marriage,  under  any  of  the  forms 
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or  ceremonies  legalized  in  this  state,  such  person  or  persons,  upon  conno 
tion  thereof,  shall  be  punished  by  imprisonment  in  the  penitentiary  or 
county  jail  not  less  than  three  months  nor  more  than  one  year.  [L.  1866, 
p.  10,  §  2;  D.  &  K  §  690;  H.  C.  §  1928.] 

§  9001.    Penalty  for  Solemnising  Probil»ted  Marriages. 

If  any  person  authorized  to  license  marriages  or  to  solemnize  marriages 
within  this  state  shall  willfully  or  knowingly  license,  marry,  or  attempt 
to  marry  any  of  the  persons  forbidden  to  marry  by  section  1999,  such  per- 
son or  persons,  upon  conviction  thereof,  shall  be  imprisoned  in  the  peni- 
tentiary or  county  jail  not  less  than  three  months  nor  more  than  one  year, 
and  be  fined  not  less  than  one  hundred  dollars,  nor  more  than  one  thousand 
dollars.   [L.  1866,  p.  10,  §  3;  D.  &  L.  §  691;  H.  C.  §  1929.] 

« 

i  9002.    Song  Birds  Protected. 

Every  person  who  shall,  within  the  State  of  Oregon,  after  the  passage 
of  this  act  for  any  purpose  injure,  take,  kill,  or  destroy  or  have  in  his  pos- 
session, except  for  breeding  purposes,  sell  or  oflfer  for  sale  any  nightingale, 
skylark,  black  thrush,  gray  singing  thrush,  linnet,  goldfinch,  greenfinch, 
chaffinch,  bullfinch,  red-breasted  European  robin,  black  starling,  grosbeak, 
Oregon  robin  or  meadow  lark  or  mocking  bird,  shall  be  guilty  of  a  mis- 
demeanor.   [L.  1895,  p.  97,  §  26.] 

S  8008.    Nests  of  Song  Birds. 

Every  person  who  shall,  within  the  State  of  Oregon,  at  any  time  after 
the  passage  of  this  act,  destroy  or  remove  from  the  nest  of  any  nightingale, 
skylark,  black  thrush,  gray  singing  thrush,  linnet,  goldfinch,  greenfinch, 
chaffinch,  bidlfinch,  red-breasted  European  robin,  black  starling,  grosbeak 
^  or  mocking  bird,  any  egg  or  eggs  of  such  bird,  or  have  in  possession,  sell 
or  oflfer  for  sale  any  such  egg  or  eggs,  or  willfully  destroy  the  nests  of 
any  such  birds,  shall  be  guilty  of  a  misdemeanor.    [L.  1895,  p.  97,  §  26.] 

§  9004.    Sea  Gulls  Protected. 

I  That  every  person  who  shall,  within  the  State  of  Oregon,  after  the 

passage  of  this  act,  willfully  take,  injure,  or  destroy,  any  sea  gull  shall  be 
guilty  of  a  misdemeanor,     [L.  1895,  p.  97,  §  27.] 

The  three  preceding:  sections  are  a  part  fine  and  imprisonment;  but  this  penal  pro- 
of an  act  to  protect  game,  fish,  and  wild  vision   was   among  those   repealed  by  the 
fowl.    The  other  provisions  of  the  act  were  act  of  1901.     Some  hsJf  dozen  or  more  va- 
,                                   repealed  by  the  act  of  1901,  p.  240.    On  Feb-  rieties  of  song  birds  are  within  the  pro- 
I                                   ruary  23,   two  days  prior  to  this  act,   the  visions  of  both  acts;  so  that  the  prohibited 

act  to  protect  the  native  song  birds  within  acts  as  to  these  birds  were,  before  the  re- 

the    State    of    Oregon   which    follows    this  peal  referred  to,  punishable  by  two  incon- 

note,  was  passed:    L.  1896,  p.  69.    This  act  sis  tent  penalties.    There  are  several  varie- 

I  makes  it  unlawful  to  injure,  take,  kill,  or  ties  of  birds  included  in  each  act  that  are 

destroy,  or  have  in  possession,  any  one  of  not  included  in  the  other.    By  one  act  pos- 

twenty-two  varieties   of  song  birds.     The  session  of  these  birds  for  breeding*  purposes 

punishment  provided  for  is  a  fine   of  not  is  permitted.     By  the  other  any  possessloo 

less  than  $6.00  nor  more  than  $100,  without  is  unlawful;  so  that  what  is  lawful  under 

imprisonment,  except  in  default  of  payment  one  act  is  unlawful  under  the  other.    The 

of  fine.     By  the  later  act  the  punishment  earlier  act  la  entitled  "An  act  to  protect  na- 

provided  was  a  fine  of  not  less   than   $26  tive   song  birds."     There   is   no  reason  to 

nor  more  than  $200,   or  imprisonment  for  suppose,  unless  from  this  limitation  In  the 

not  less  than  three  months,  or  both  such  title,  that  the  legislature  was  indifferent  to 
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the  protection  of  Imported  song  birds,  and  "goldfinch"  Is  protected  in  one  act,  while 

this  would  be  against  the  later  act,  which  the   "American   goldfinch"   is   protected   in 

is  without  reference  to  the  nativity  of  the  the  other.    By  the  later  act  the  possession 

birds    protected.      It    is    open    to    question  of  the  goldfinch  is  permitted  for  breeding 

whether   the   protection    of   song   birds    is  purposes — a    thing    not    permitted    by    the 

within  the  subjects  expressed  in  the  title  of  earlier  act  as   to  the  American  goldfinch, 

the   later  act.     Some   of   the   varieties   of  As  a  matter  of  caution  both  acts  are  In- 

song  birds  have  a  specific  designation  in  eluded  in  this  compilation. 
one  act  not  contained  In  the  other.     The 

t  9006.    Native  Song  Birds,  Protection  Of. 

Every  person  who  shall,  within  the  State  of  Oregon,  after  the  passage 
of  this  act,  for  any  purpose,  injure,  take,  kill,  or  destroy,  or  have  in  his 
possession,  sell  or  oflfer  for  sale  any  yellow-breasted  chat,  meadow  lark, 
robin,  song  sparrow,  larkfinch,  variegated  thmsh,  wood  thrush,  hermit 
thrush,  American  goldfinch,  bluebird,  snowbird,  oriole,  lazulifinch,  house 
and  winter  wren,  pine  linnet,  California  linnet,  warbler,  vireo,  swallow,  tan- 
ager,  grosbeak,  kinglet,  or  homed  lark,  shall  be  guilty  of  misdemeanor, 
[L.  1895,  p.  69,  §  1.] 

§  8006.    Nests  of  Native  Song  Birds,  Protection  Of. 

Every  person  who  shall,  within  the  State  of  Oregon,  at  any  time  after 
the  passage  of  this  act,  destroy  or  remove  from  nests  of  any  yellow-breasted 
chat,  meadow  lark,  robin,  song  sparrow,  larkfinch,  variegated  thrush,  wood 
thrush,  hermit  thrush,  American  goldfinch,  bluebird,  snowbird,  oriole, 
lazulifinch,  house  and  winter  wren,  pine  linnet,  California  linnet,  warbler, 
vireo,  swallow,  tanager,  grosbeak,  kinglet,  or  homed  lark,  any  egg  or  eggs 
of  such  birds  or  have  in  possession,  sell  or  offer  for  sale  any  such  eggs,  or 
willfully  destroy  the  nests  of  any  sUch  birds,  shall  be  guilty  of  a  misde* 
meaner.   [L.  1895,  p.  60,  §  2.] 

§  9007.    Penalty  for  Violation  of  Provisions  of  Two  Preceding  Sections. 

Every  person  convicted  of  a  violation  of  any  of  the  provisions  of  this 
act  shall  be  punished  by  a  fine  of  not  less  than  five  dollars,  and  not  more 
than  one  hundred  dollars,  and  in  default  of  the  payment  of  the  fine  imposed, 
shall  be  imprisoned  in  the  county  jail  of  the  county  where  the  offense  was 
committed,  at  the  rate  of  one  day  for  each  dollar  of  the  fine  imposed. 
[L.  1895,  p.  60,  §  3.] 

§9008.    Beaver. 

It  shall  be  unlawful  at  any  time  for  a  period  of  twenty  years  from 
the  date  of  passage  of  this  act,  to  hunt,  pursue,  take,  kill,  injure,  destroy, 
or  have  in  possession,  or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any 
beaver.    [L.  1901,  p.  217,  §  1.] 

§  9000.    Spotted  Fawn. 

It  shaU  be  unlawful  at  any  time  to  hunt,  pursue,  take,  kill,  injure, 
destroy,  or  have  in  possession,  or  to  sell  or  offer  for  sale,  barter,  or  exchange, 
any  spotted  fawn.    [L.  1901,  p.  217,  §  2.] 
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S9010.    Deer,  Moose,  Mountain  Sheep  —  Night  Hunting  —  Use  of  Dogs  Pro- 
hibited. 

It  shall  be  unlawful  at  any  time  between  the  first  day  of  November  of 
each  year  and  the  fifteenth  day  of  July  of  the  following  year  to  hunt, 
pursue^  take,  kill,  injure,  destroy,  or  have  in  possession,  or  to  sell  or  offer 
for  sale,  barter,  or  exchange,  any  buck  deer,  antelope,  moose,  or  mountain 
sheep.  It  shall  be  unlawful  at  any  time  between  the  first  day  of  November 
of  each  year  and  the  fifteenth  day  of  August  of  the  following  year  to  hunt, 
pursue,  take,  kill,  injure,  destroy,  or  have  in  possession,  or  to  sell  or  offer 
for  sale,  barter,  or  exchange,  any  female  deer:  Provided,  that  the  fore- 
going part  of  this  section  shall  not  apply  to  the  counties  of  Grant,  Himey, 
Malheur,  and  Baker;  and  in  said  counties  of  Grant,  Harney,  Malheur,  and 
Baker  it  shall  be  unlawful  at  any  time  between  the  fifteenth  of  October  of 
each  year  and  the  first  day  of  October  of  the  following  year  to  hunt,  pur- 
sue, take,  kill,  injure,  destroy,  or  have  in  possession,  or  to  seU  or  offer  for 
sale,  barter,  or  exchange,  any  deer  or  antelope  whatever;  and  it  shall  be 
unlawful  at  any  time  within  the  State  of  Oregon,  between  one  hour  after 
sunset  and  one  half  hour  before  sunrise  of  any  day  of  any  year,  to  hunt, 
pursue,  take,  kill,  injure,  or  destroy  any  deer,  antelope,  moose,  or  monn- 
tain  sheep;  and  it  shall  be  unlawful  at  any  time  to  hunt  or  pursue  any 
deer,  antelope,  or  moose  with  dog  or  dogs,  with  intent  to  kill  or  injure  snch 
deer,  antelope,  or  moose;  and  it  shall  be  unlawful  for  any  person  to  take, 
capture,  kill,  or  destroy  in  any  open  season  more  than  five  deer.  [L.  1901, 
p.  217,  §  3.] 

§8011.    Elk. 

It  shall  be  unlawful  to  hunt,  pursue,  take.  Mil,  injure,  destroy,  or 
have  in  possession,  or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any  elk 
'^.  at  any  time  between  the  date  of  the  passage  of  this  act  and  the  fifteenth 

^  day  of  September,  1904;  and  from  and  after  said  fifteenth  day  of  Septem- 

ber, 1904,  it  shall  be  unlawful  to  hunt,  pursue,  take,  kill,  injure,  destroy,  or 
have  in  possession,  or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any  elk 
at  any  time  between  the  fifteenth  day  of  October  of  each  year  and  the  fif- 
teenth day  of  September  of  the  following  year;  and  from  and  after  said 
fifteenth  day  of  September,  1904,  it  shall  be  unlawful  for  any  person  to 
take,  kill,  capture,  destroy,  or  have  in  possession  more  than  one  elk  in  the 
open  season  of  any  year ;  and  it  shall  be  unlawful  at  any  time  to  sell  or 
offer  for  sale,  barter,  or  exchange,  or  to  have  in  possession  for  sale,  barter, 
or  exchange,  any  elk  meat.   [L.  1901,  p.  218,  §  4.] 

§  9018.    Flesh,  Skin,  Hide,  Horns,  Hams. 

It  shall  be  unlawful  at  any  time  to  hunt,  pursue,  take,  kill,  injure, 
destroy,  or  have  in  possession,  any  deer,  elk,  moose,  mountain  sheep,  or 
spotted  fawn  for  the  purpose  of  obtaining  the  skin,  hide,  horns,  hams  or 
other  flesh  of  such  animal  for  the  purpose  of  sale,  barter,  exchange,  or 
trade,  except  as  hereinafter  provided;  and  it  shall  be  unlawful  at  any  time 
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for  any  person,  company,  firm,  or  corporation  to  buy,  offer  to  buy,  or 
sell  or  offer  for  sale,  or  have  in  possession  for  sale,  or  to  transport  or  carry 
for  purposes  of  trade,  sale,  barter,  or  exchange,  the  skin,  hide,  horns,  hams 
or  other  flesh  of  any  deer,  elk,  moose,  mountain  sheep,  or  spotted  fawn, 
except  as  hereinafter  provided.  Any  person  who  shall  lawfully  kill  deer 
during  the  open  season  named  in  this  act,  not  to  exceed  five  deer,  may 
make  an  affidavit  before  any  justice  of  the  peace,  setting  forth  the  date  of 
killing  of  each  deer  and  that  the  same  was  killed  by  the  affiant;  and  said 
justice  of  the  peace  taking  said  affidavit  shall,  unless  he  have  reason  to 
believe  that  said  affidavit  is  false  or  that  the  affiant  has  violated  this  act, 
thereupon  deliver  to  the  affiant  one  leather  tag,  of  the  character  hereinafter 
described,  for  the  hide  of  each  deer  covered  by  said  affidavit,  not  exceeding 
five  in  all;  and  the  person  so  receiving  such  tag  or  tags  shall  securely  fasten 
with  wire  one  tag  to  each  deerskin,  and  shall  thereupon  be  entitled  to  offer 
said  deerskin  for  sale  or  exchange  or  transportation  to  any  point  within 
the  state.  The  tags  above  referred  to  shall  be  designed  and  issued  by  the 
state  game  and  forestry  warden,  and  shall  bear  a  stamp  impressed  by  him 
containing  a  number  and  the  year  of  issue  and  such  other  words  or  figures 
as  he  may  determine.  Such  tags  shall  be  numbered  consecutively,  beginning 
with  number  one  each  year,  and  shall  be  distributed  by  him  to  the  various 
county  clerks  and  clerks  of  the  county  courts  of  this  state,  to  be  dis- 
tributed to  such  justices  of  the  peace  as  may  apply  therefor.  Each  county 
clerk  or  clerk  of  the  county  court  shall  receipt  to  the  game  and  forestry 
warden  for  the  tags  so  received  by  him,  and  shall  take  from  each  justice 
of  the  peace  to  whom  he  shall  issue  any  of  such  tags  a  receipt  in  duplicate, 
one  copy  of  which  he  shall  file  in  his  office  and  the  other  of  which  he  shall 
forward  to  the  game  and  forestry  warden.  Each  justice  taking  any  such 
affidavit  and  issuing  any  such  tags  shall  enter  upon  each  affidavit  the  num- 
ber of  the  tags  issued  by  him  to  the  affiant,  and  he  shall  forward  to  the 
county  clerk  or  clerk  of  the  county  court,  as  the  case  may  be,  within  five 
days  from  the  close  of  the  open  season  for  deer  in  each  year,  all  such 
affidavits  and  all  unused  tags,  and  said  clerk  shall  forward  all  of  the  same 
to  the  game  and  forestry  warden.  Such  affidavit  may  also  be  taken  by 
and  filed  with  any  county  clerk  of  the  county  court  of  any  county,  who 
may  issue  tags  direct  to  affiants  under  the  regulations  hereinbefore  men- 
tioned. The  fees  of  the  coimty  clerks,  clerks  of  the  county  court,  and 
justices  of  the  peace  for  taking  the  affidavits  hereinbefore  required  shall 
be  the  same  as  provided  by  general  law  for  the  same  purpose,  and  each 
justice  of  the  peace  transmitting  any  such  affidavits  may  make  an  additional 
charge  to  the  affiant  of  ten  cents  therefor.  No  tag  shall  be  issued  to  any 
person  in  any  year  for  any  deer  hide  after  the  expiration  of  five  days  from 
the  close  of  the  open  season  for  deer,  nor  shall  more  than  five  of  such  tags 
ever  be  issued  to  one  person  in  any  one  year.  It  shall  be  unlawful  for  any 
person  to  buy,  sell,  or  offer  for  sale,  or  receive  for  any  purpose,  or  transport 
or  carry  any  deer  hide  within  this  state,  unless  the  same  shall  have  at- 
tached thereto  a  leather  tag  as  hereinbefore  provided.     Any  person  who 
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shall  willfully  make  a  false  afiSdavit  for  the  purpose  of  securing  any  tag 
hereinbefore  mentioned^  or  who  shall  counterfeit  or  alter,  or  attempt  to 
counterfeit  or  alter,  any  such  tag  issued  by  the  state  game  and  forestrj 
warden,  shall  be  guilty  of  a  violation  of  this  act^  and  shall  be  punished  as 
hereinafter  provided.   [L.  1901,  p.  218,  §  6.] 

§  8013.    Silver  Gray  Squirrel 

It  shall  be  unlawful  at  any  time  between  the  first  day  of  January  and 
the  first  day  of  October  of  any  year  to  hunt,  pursue,  take,  kill,  injure,  or 
destroy  any  silver  gray  squirrel  (Scivrus  fossor) :  Provided  however,  that 
the  provisions  of  this  section  shall  not  be  construed  to  apply  to  any  squirrel 
that  burrows  in  the  ground.   [L.  1901,  p.  220,  §  6.] 

§  8014.    Ducks,  Geese,  Swan. 

Except  in  the  counties  of  Jackson,  Klamath,  and  Lake,  it  shall  be 
unlawful  at  any  time  between  the  first  day  of  March  and  the  first  day  of 
September  of  any  year  to  take,  kill,  injure,  destroy,  or  have  in  possession, 
sell,  or  offer  for  sale,  barter,  or  exchange  any  wild  goose,  wild  swan,  mallard 
duck,  wood  duck,  teal,  spoonbill,  gray,  black,  sprigtail,  or  canvasback  duck. 
In  the  counties  of  Jackson,  Klamath,  and  Lake  it  shall  be  unlawful  at  anj 
time  between  the  first  day  of  January  and  the  fifteenth  day  of  September 
of  any  year  to  take,  kill,  injure,  destroy,  or  have  in  possession,  sell  or  offer 
for  sale,  barter,  or  exchange,  any  of  the  wild  fowls  or  game  birds  men- 
tioned in  this  section ;  and  it  shall  be  unlawful  at  any  time  for  any  person 
to  kill  or  destroy  any  greater  number  than  one  hundred  of  the  hereinbefore 
enumerated  ducks  in  one  week,  or  more  than  fifty  in  any  one  day.  It 
shall  be  unlawful  at  any  time  to  shoot  at,  or  take,  or  kill,  or  attempt  to 
take,  kill,  injure,  or  destroy,  by  any  means,  any  wild  goose  on  any  ishind 
or  sand  bar,  in  or  along  the  Columbia  river  and  within  this  state  east  of  the 
Cascade  mountains,  on  which  wild  geese  habitually  rest  or  roost :  Provided 
however,  that  in  the  county  of  Coos  the  season  during  which  it  shall  be 
lawful  to  take  or  kill  the  fowl  mentioned  in  this  section  shall  be  from  the 
first  day  of  August  in  each  year  to  the  first  day  of  February  in  the  following 
year,  and  it  shall  be  imlawful  in  the  said  county  of  Coos  to  take,  kill, 
injure,  destroy,  or  have  in  possession,  sell  or  offer  for  sale,  barter,  or  ex- 
change, any  of  the  said  fowl  between  the  first  day  of  February  and  the 
first  day  of  August  in  each  year,  and  all  the  provisions  of  this  section  shall 
apply  to  the  said  county  of  Coos,  except  as  to  the  time  of  the  open  season. 
[L.  1901,  p.  220,  §  r.] 

§  8015.    Water  Rail  and  Upland  Plover. 

It  shall  be  unlawful  at  any  time  between  the  first  day  of  January  and 
the  first  day  of  August  of  any  year  to  take,  kill,  injure,  destroy,  or  have 
in  possession,  or  to  sell,  or  offer  for  sale,  barter,  or  exchange,  any  water  rail 
or  any  upland  plover.     [L.  1901,  p.  221,  §  8.] 
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§  5M16.    Sink  Box,  Sink  Boat,  Sneak  Boat,  SkifiF,  or  Other  Boat. 

It  shall  be  imlawf ul  at  any  time  to  use  any  sink  box^  sneak  boat^  skiff 
or  other  boat  on  the  Columbia  river  or  any  of  its  tributaries  (except  the 
Willamette  and  its  tributaries  above  Oregon  City)  in  the  State  of  Oregon^ 
for  the  purpose  of  shooting  wild  ducks,  geese,  swan  or  other  waterfowl 
therefrom.  It  shall  be  imlawf  ul  at  any  time  to  use  any  sink  box,  sink  boat 
or  sneak  boat  on  any  waters  of  the  State  of  Oregon  for  the  purpose  of 
shooting  wild  ducks,  geese,  swan,  or  other  waterfowl  therefrom.  [L.  1901, 
p.  221,  §  10.] 

1 1017.    Batteries,  Swivel  Guns,  etc. 

It  shall  be  unlawful  to  use  any  battery,  swivel  or  pivot  gun,  or  other 
gun  than  the  one  to  be  held  in  the  hands  and  fired  from  the  shoulder, 
either  from  the  shore  or  on  a  boat,  raft,  or  other  device,  on  the  Columbia 
river,  or  any  lake  or  river  in  the  State  of  Oregon,  at  any  time  for  the 
purpose  of  shooting  wild  ducks,  geese,  swan,  or  other  waterfowl.  [L.  1901, 
p.  221,  §  11.] 

I  9018.  •  Fire,  Flashlight,  etc. 

It  shall  be  unlawful  at  any  time  between  one  hour  after  sunset  and 
one  half  hour  before  sunrise  to  fire  off  any  gon,  or  build  any  fire,  or  flash 
any  light,  or  bum  any  powder  or  other  inflammable  substance  upon  the 
margin  or  in  the  vicinity  of  or  upon  any  lake,  pond,  slough  or  other  feeding 
grounds  frequented  by  wild  ducks,  geese,  swan,  or  other  waterfowl  in  the 
State  of  Oregon,  with  intent  to  shoot,  kill,  or  disturb  any  of  such  waterfowl : 
Provided  however,  that  it  shall  be  lawful  to  shoot  ducks  and  geese  in  or  upon 
grainfields  at  any  time  to  prevent  the  destruction  of  grain  or  growing 
crops.    [L.  1901,  p.  221,  §  12.] 

i  t018.    Blinds,  etc. 

It  shall  be  unlawful  for  any  person  to  build  or  use  any  blind  or  other 
structure  in  any  public  lake  or  river  in  the  State  of  Oregon,  or  in  the 
Columbia  river,  or  in  any  lake  in  the  State  of  Oregon  which  is  not  wholly 
owned  by  himself,  his  lessor  or  licensor,  which  stands  more  than  one  himdred 
(100)  feet  out  from  the  shore  or  margin  of  such  lake  or  river,  for  the  pur- 
pose of  shooting  wild  ducks,  geese,  swan,  or  other  waterfowl  therefrom  at 
any  time.    [L.  1901,  p.  222,  §  13.] 

>S090.  Prairie  Chicken,  Grouse,  Native  Pheasant  or  Ruffled  Grouse,  Ring- 
Necked  or  China  (Torquatus)  Pheasant,  Quail,  Bobwfaite  Quail,  and 
Partridge  —  Limit  Ten  Birds. 

Except  as  provided  in  sections  2021,  2022,  2023,  2024,  2025,  and  2026, 
it  shall  be  unlawful  at  any  time  between  the  first  day  of  December  of  each 
year  and  the  first  day  of  October  of  the  following  year,  to  hunt,  pursue, 
take,  kill,  injure,  destroy,  or  have  in  possession,  except  for  scientific  or 
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breeding  purposes,  or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any 
prairie  chicken,  grouse,  native  pheasant  (sometimes  called  ruflSed  grouse), 
ring-necked  or  China  (torquatua)  pheasant,  quail,  bobwhite  quail,  or  par- 
tridge; and  it  shall  be  unlawful  within  the  State  of  Oregon  for  any  person 
to  kill,  capture,  or  destroy  any  greater  number  than  ten  of  the  game  birds 
enumerated  in  this  section  in  one  day:  Provided,  that  in  Douglas  county 
prairie  chicken,  native  pheasant,  ring-necked  or  China  (torquatus)  [pheas- 
ant], quail,  bobwhite  quail,  and  partridge  (limit  ten  birds) ;  except  as  pro- 
vided in  sections  2021,  2022,  2023,  2024,  2025,  and  2026,  it  shall  be  unlawful 
at  any  time  between  the  first  day  of  December  of  each  year  and  the  first 
day  of  September  of  the  following  year  (grouse,  ruf3ed  grouse,  between  the 
first  day  of  December  of  each  year  and  the  first  day  of  August  of  the  fol- 
lowing year,)  to  hunt,  pursue,  take,  kill,  injure,  destroy,  or  have  in  pos- 
session, except  for  scientific  or  breeding  purposes,  or  to  sell  or  offer  for  sale, 
barter,  or  exchange,  any  prairie  chicken,  native  pheasant,  ring-necked  or 
China  (torquatus)  pheasant,  quail,  bobwhite  quail,  or  partridge;  and  it  shall 
be  unlawful  within  the  county  of  Douglas  for  any  person  to  kill,  capture, 
or  destroy  any  greater  number  than  ten  of  the  game  birds  enumerated  in 
tiiis  section  in  one  day.     [L.  1901,  p.  222,  §  14.] 

%  9081.    East  of  the  Cascade  Mountains  (Except  County  of  Wasco) :  Pheasant, 
QualL 

It  shall  be  imlawf ul  at  any  time  in  that  portion  of  the  State  of  Ore- 
gon lying  east  of  the  Cascade  mountains,  except  in  the  county  of  Wasco, 
to  hunt,  pursue,  take,  kill,  injure,  destroy,  or  have  in  possession,  except 
for  scientific  or  breeding  purposes,  or  to  sell  or  offer  for  sale,  barter,  or 
exchange,  any  pheasant,  except  native  pheasants  (sometimes  called  ruffled 
grouse),  or  any  quail,  except  bobwhite  quails;  or  to  hunt,  pursue,  take, 
kill,  injure,  destroy,  or  have  in  possession,  except  for  scientific  or  breed- 
ing purposes,  or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any  sage  hen, 
sage  cock,  grouse,  or  native  pheasant  (sometimes  called  ru£9ed  grouse)  at 
any  time  between  the  first  day  of  November  of  each  year  and  the  first  day 
of  August  of  the  following  year.     [L.  1901,  p.  223,  §  16.] 

§  7MSL    East  of  the  Cascade  Mountains  (Except  the  County  of  Wasco) :  Prairie 
Chicken. 

It  shall  be  unlawful  in  that  portion  of  the  State  of  Oregon  lying  east 
of  the  Cascade  mountains,  except  in  the  county  of  Wasco,  to  hunt,  pursue, 
take,  kill,  injure,  destroy,  or  have  in  possession,  except  for  scientific  or 
breeding  purposes,  or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any 
prairie  chicken  at  any  time  between  the  date  of  the  passage  of  this  act 
and  the  fifteenth  day  of  August,  1903;  and  from  and  after  said  fifteenth 
day  of  August,  1903,  it  shall  be  unlawful  in  that  portion  of  the  State  of 
Oregon  lying  east  of  the  Cascade  mountains,  except  in  the  county  of 
Wasco,  to  hunt,  pursue,  take,  kill,  injure,  destroy,  or  have  in  possessioD, 
except  for  scientific  or  breeding  purposes,  or  to  sell  or  offer  for  sale,  barter, 
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or  exchange^  any  prairie  chicken  at  any  time  between  the  fifteenth  day  of 
November  of  each  year  and  the  fifteenth  day  of  August  of  the  following 
year.    [L.  1901,  p.  223,  §  16.] 

S  202S.    Bobwiiite  Quail 

It  shall  be  unlawful  in  that  portion  of  the  State  of  Oregon  lying  east 
of  the  Cascade  mountains,  except  in  Klamath  and  Lake  counties,  to  hunt, 
pursue,  take,  kill,  injure,  destroy,  or  have  in  possession,  except  for  scientific 
or  breeding  purposes,  or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any 
bobwhite  quail  at  any  time  between  the  date  of  the  passage  of  this  act  and 
the  fifteenth  day  of  October,  1905;  and  from  and  after  said  fifteenth  day 
of  October,  1905,  it  shall  be  unlawful  in  said  portion  of  the  State  of 
Oregon,  to  hunt,  pursue,  take,  kill,  injure,  or  destroy  or  to  have  in  possession, 
except  for  scientific  or  breeding  purposes,  or  to  sell  or  offer  for  sale,  barter, 
or  exchange,  any  bobwhite  quail  between  the  first  day  of  December  of  each 
year  and  the  fifteenth  day  of  October  of  the  following  year.  [L.  1901, 
p.  223,  §17.] 

f  9084.    Wasco  County:  Prairie  Chicken,  QuaiL 

It  shall  be  unlawful  in  the  county  of  Wasco  at  any  time  between  the 
fifteenth  day  of  October  of  each  year  and  the  first  day  of  August  of  the 
following  year,  or  at  any  time  when  the  ground  is  covered  with  snow  suffi- 
cient for  tracking,  to  hunt,  pursue,  take,  kill,  injure,  destroy,  or  have  in 
possession,  except  for  scientific  or  breeding  purposes,  or  to  sell  or  offer  for 
sale,  barter;  or  exchange,  any  prairie  chicken;  or  to  hunt,  pursue,  take,  kill, 
injure,  destroy,  or  have  in  possession,  except  for  scientific  or  breeding  pur- 
poses, or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any  quail  at  any  time 
between  the  fifteenth  day  of  October  of  each  year  and  the  first  day  of  August 
of  the  following  year.    [L.  1901,  p.  224,  §  18.] 

I  90S5.    Tillamook  County:  Ruffled  Grouse,  Ring-Necked  or  China  (Torquatus) 
Pheasant,  Blue  Grouse. 

It  shall  be  unlawful  in  the  county  of  Tillamook  at  any  time  between 
the  date  of  the  passage  of  this  act  and  the  fifteenth  day  of  September,  1904, 
to  hunt,  pursue,  kill,  take,  injure,  destroy,  or  have  in  possession,  except  for 
scientific  or  breeding  purposes,  or  to  sell  or  offer  for  sale,  barter^  or  exchange, 
any  native  pheasant  (sometimes  called  ruffled  grouse),  or  any  ring-necked 
or  China  (torquatus)  pheasant;  and  from  and  after  said  fifteenth  day  of 
September,  1904,  it  shall  be  unlawful  in  the  county  of  Tillamook  to  hunt, 
pursue,  take,  kill,  injure,  destroy,  or  have  in  possession,  except  for  scientific 
or  breeding  purposes,  or  to  sell,  offer  for  sale,  barter,  or  exchange,  any 
native  pheasant  (sometimes  called  ruffled  grouse),  or  any  ring-necked  or 
China  (torqiuitus)  pheasant  at  any  time  between  the  first  day  of  December 
of  each  year  and  the  fifteenth  day  of  September  of  the  following  year;  and 
it  shall  be  unlawful  in  the  county  of  Tillamook  to  hunt,  pursue,  take,  kill. 
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injure,  destroy,  or  have  in  possession,  except  for  scientific  or  breeding  pur- 
poses, or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any  blue  grouse  between 
the  fifteenth  day  of  October  of  each  year  and  the  first  day  of  August  of  the 
following  year.     [L.  1901,  p.  224,  §  19.] 

^•^^  §9086.    Counties   of  Josephine,   Jackson,   Coos,   Curry,   and   Clatsop:    Ring- 

Necked  or  China  (Torquatus)  Pheasant  —  Closed  Until  1904. 

'  It  shall  be  unlawful  in  the  counties  of  Jackson,  Josephine,  Coos,  Curry, 

\^  and  Clatsop,  at  any  time  between  the  date  of  the  passage  of  this  act  and  the 

"^       fifteenth  day  of  September,  1904,  to  hunt,  pursue,  take,  kill,  injure,  destroy, 
Y\       or  have  in  possession,  except  for  scientific  or  breeding  purposes,  or  to  sell 
or  offer  for  sale,  barter,  or  exchange,  any  ring-necked  or  China  (torquatus) 
\       pheasant;  and  from  and  after  said  fifteenth  day  of  September,  1904,  it 
Y       shall  be  unlawful  in  said  counties  at  any  time  between  the  first  day  of 
■^X     December  of  each  year  and  the  fifteenth  day  of  September  of  the  following 
•s,^        year  to  hunt,  pursue,  take,  kill,  injure,  destroy,  or  have  in  possession,  except 
for  scientific  or  breeding  purposes,  or  to  sell  or  offer  for  sale,  barter,  or  ex- 
change, any  ring-necked  or  China  (torquatus)  pheasant.     [L.  1901,  p.  225, 
§20.] 

§  8087.    Black  Bass. 

It  shall  be  unlawful  for  any  person  to  take,  catch,  kill,  or  have  in  pos- 
session, any  black  bass  during  the  months  of  January,  February,  March, 
April,  May,  October,  November,  and  December  of  any  year;  and  it  shall  be 
unlawful  for  any  person  to  take,  catch  or  kill  at  any  time  in  the  waters 
of  this  state  any  black  bass  by  any  means  whatever,  except  with  hook  and 
line.     [L.  1901,  p.  225,  §  21.] 

§8088.  English  or  Gray  Partridge^  Capercailzie,  Moor  Hen,  Wild  Turkey, 
Woodcock,  Silver  Pheasant,  Golden  Pheasant,  Copper  Pheasant,  Green 
Japanese  Pheasant,  and  Reeves'  Pheasant  —  Closed  Until  1905. 

It  shall  be  unlawful  at  any  time  between  the  date  of  the  passage  of 
this  act  and  the  first  day  of  October,  1905,  to  hunt,  pursue,  take,  kill,  injure, 
destroy  or  have  in  possession,  except  for  scientific  or  breeding  purposes,  or 
to  sell  or  offer  for  sale,  barter,  or  exchange,  any  English  or  gray  partridge, 
capercailzie,  moor  hen,  wild  turkey,  woodcock,  silver  pheaaant,  golden 
pheasant,  copper  pheasant,  green  Japanese  pheasant,  or  Beeves'  pheasant; 
and  from  and  after  said  first  of  October,  1905,  it  shall  be  unlawful  to  hunt, 
pursue,  take,  kill,  injure,  destroy,  or  have  in  possession,  except  for  scientific 
or  breeding  purposes,  or  to  sell  or  offer  for  sale,  barter,  or  exchange,  any  of 
the  game  birds  enumerated  in  this  section,  between  the  first  day  of  December 
of  each  year  and  the  first  day  of  October  of  the  following  year.  [L.  1901, 
p.  225,  §  22.] 

§  8089.  Sale  of  Grouse,  Pheasant,  and  Quail  Allowed  During  Last  Fifteen  Days 
of  Open  Season. 

It  shall  be  unlawful,  within  the  State  of  Oregon,  to  sell,  exchange,  or 
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offer  for  sale  or  exchange,  for  money  or  other  valuable  consideration,  or 
to  take  or  kill  for  sale,  or  to  have  in  possession  for  sale  or  exchange,. except 
for  scientific  or  breeding  purposes,  any  pheasant,  grouse,  or  quail,  at  any 
time,  except  during  the  last  fifteen  days  of  the  open  season  for  the  killing 
of  such  grouse,  pheasant,  or  quail,  as  hereinbefore  provided  in  this  act: 
Provided  however,  that  this  section  shall  not  be  construed'  to  in  anywise 
change  or  alter  any  of  the  provisions  of  this  act  respecting  said  game  birds : 
Provided  further,  that  every  person,  firm,  or  corporation  who  shall,  within 
the  State  of  Oregon,  purchase  or  receive  for  the  purpose  of  sale,  or  exchange, 
or  barter,  or  who  shall  sell,  or  exchange,  or  barter  any  grouse,  pheasant, 
or  quail,  shall  keep  a  plain  and  true  record,  in  book  form,  of  every  pur- 
chase or  reception  of  any  such  game  birds  made  by  him,  showing  the  date 
of  purchase  or  receipt,  and  from  whom  purchased  or  received,  and  the  num- 
ber of  birds  of  each  kind  purchased  or  received,  and  such  record  shall  be  open 
for  inspection  by  the  state  game  and  forestry  warden,  or  any  of  his  deputies, 
at  all  reasonable  times.  Any  person,  firm,  or  corporation  who  shall  receive 
or  purchase,  and  sell  or  exchange  or  barter,  or  offer  for  sale,  any  of  the 
game  birds  mentioned  in  this  section  without  keeping  such  record  as  here- 
inbefore provided,  or  who  shall  fail  or  refuse  to  exhibit  such  record  on  de- 
mand at  any  reasonable  time  to  the  state  game  and  forestry  warden,  or  any 
of  his  deputies,  shall  be  guilty  of  a  violation  of  this  act,  and  upon  conviction 
thereof  shall  be  punished  as  hereinafter  provided.     [L.  1901,  p.  226,  §  23.] 

S  8080.    Trapping,  Netting,  Ensnaring. 

It  shall  be  unlawful  at  any  time  to  trap,  net,  or  ensnare,  or  attempt  to 
trap,  net,  or  ensnare,  any  of  the  wild  animals,  wild  fowl  or  game  birds 
enumerated  in  this  act.     [L.  1901,  p.  226,  §  24.] 

§  9081.    Robbing  Nests,  etc. 

It  shall  be  unlawful  at  any  time  to  willfully  disturb  or  destroy  the 
nest  of,  or  to  take  or  remove  from  any  nest  of  any  wild  fowl  or  game  birds 
enumerated  in  this  act,  any  egg  or  eggs  of  such  wild  fowl  or  game  bird,  or 
to  have  in  possession,  sell  or  offer  for  sale  or  exchange,  except  for  purposes 
of  propagation  or  exhibition,  any  of  such  eggs  or  nests.  [L.  1901, 
p.  227,  §  25.] 

I  808S.    Poisoned  Wheat,  etc. 

It  shall  be  unlawful  to  place  any  poisoned  wheat  or  other  poisoned  grain 
anywhere  in  the  State  of  Oregon  for  the  purpose  of  poisoning  any  of  the 
wild  fowl  or  game  birds  enumerated  in  this  act.     [L.  1901,  p.  227,  §  26.] 

i  8088.    Trespass. 

It  shall  be  unlawful  for  any  person  at  any  time  to  enter  into  any 
standing  or  growing  grain,  or  upon  any  inclosed  premises  not  the  property 
of  the  person  entering  into  or  upon  the  same,  with  intent  to  catch,  recover. 
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take,  or  kill  any  bird,  or  wild  fowl  or  wild  animal,  or  to  permit  any  dog 
or  dogs  with  which  such  person  may  then  be  hunting  to  do  so  for  such  pur- 
pose, without  permission  from  the  owner  or  person  in  charge  of  such  prem- 
ises.    [L.  1901,  p.  227,  §  27.] 

§  9034.    Trout 

It  shall  be  unlawful  for  any  person  to  take,  catch,  kill,  or  have  in  pos- 
session any  trout,  except  salmon  trout,  during  the  months  of  November, 
December,  January,  February,  and  March  of  any  year;  and  it  shall  be  un- 
lawful for  any  person  to  take,  catch,  kill,  or  have  in  possession  at  any  time 
any  trout,  char,  or  salmon  less  than  five  inches  in  length;  and  it  shall  be 
imlawful  for  any  person  to  take,  catch,  or  kill,  at  any  time  in  the  waters 
of  this  state,  any  trout  by  any  means  whatever,  except  with  hook  and  line; 
and  any  person  fishing  with  hook  and  line  who,  upon  lifting  the  same, 
shall  find  any  trout,  char,  or  salmon  of  less  than  five  inchjes  in  length 
caught  or  entangled  thereon,  shall  unmediately,  with  care  and  the  least 
possible  injury  to  the  fish,  disentangle  and  let  loose  the  same,  and  transmit 
the  fish  to  the  water  without  violence.     [L.  1901,  p.  228,  §  28.] 

The  provision  that  it  shall  be  unlawful  ties  of  salmon  lawfully  caught  and  canned 

to  have  in  possession  trout  at  any  time  ap-  during  the  open  season,  and  that  construc- 

plies  as  much  to  trout  lawfully  caught  in  tion  was  adopted  which  would  not  do  such 

another  state  and  shipped  into  this  state,  injury:     State   v.    Schuman,    36   Or.  21.  &S 

and  becoming  part  of  its  general  property.  Pac.  661,  78  Am.  St.  Rep.  754,  47  L.  R.  A. 

as  to  those  caught  within  its  limits:    State  153. 

V.  Schuman,  36  Or.  16,  68  Pac.  661,  78  Am.  There  Is  no  unqualified  right  of  property 

St.  Rep.   764.  47  L.  R.  A.  163.  in  game  or  fish;  although  reduced  to  pos- 

The  decision  in  the  case  of  State  v.  Mc-  session,  they  remain  subject  to  the  control 
Guire,  24  Or.  366,  33  Pac.  666,  21  L.  R.  A.  of  the  state  in  the  exercise  of  its  police 
478,  holding  that  under  the  statute  then  in  powers,  and  the  law  making  it  a  penal  of- 
feree it  was  not  unlawful  to  have  in  one's  lense  for  a  person  to  have  trout  in  his 
possession  during  the  closed  season  fish  possession  for  sale  is  a  valid  police  regiila- 
caught  out  of  the  state,  or  caught  in  the  tion.  and  not  an  unlawful  interference  with 
state  during  the  .open  season,  is  distin-  interstate  commerce,  although  such  trout 
guished  on  the  ground  that  the  statute  was  were  brought  for  sale  from  another  state 
open  to  two  constructions,  and  that  to  have  .  where  they  were  lawfully  caught:  In  re 
adopted  the  strict  construction  would  have  Deininger,  108  Fed.  623. 
necessitated  the  destruction  of  vast  quanti- 

f  9086.    Salmon  Trout. 

It  shall  be  unlawful  to  take,  catch,  or  kill  any  salmon  trout  by  any 
means  whatever,  except  with  hook  and  line,  or  to  fish  for  salmon  trout  in 
any  other  than  tide  waters  during  the  months  of  November,  December, 
January,  February,  and  March  of  each  year.     [L.  1901,  p.  228,  §29.] 

§  9036.    Sale  of  Trout  Prohibited. 

It  shall  be  unlawful  to  sell,  offer  for  sale,  or  have  in  possession  for  sale 
or  exchange,  any  species  of  trout  at  any  time.     [L.  1901,  p.  228,  §  30.] 

S^^  ft  XJ     T  *  *^*^'    l^igyit  Fishing  Prohibited. 

'  It  shall  be  unlawful  for  any  person  at  any  time  to  take,  MU,  or  capture, 

A  — .   •  /  7   or  attempt  to  take,  kill,  or  capture,  any  trout  between  one  hour  after  sunset 
''  and  one  hour  before  sunrise.     [L.  1901,  p.  228,  §  31.] 

§  9088.    Limit  of  Catch. 

It  shall  be  unlawful  for  any  person  to  take,  kill,  or  capture  more  than 
one  hundred  and  twenty-five  trout  in  one  day.     [L.  1901,  p.  228,  §32,] 
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S  9089.    Brook  Trout,  Loch  Leven  Trout,  and  Grayling  —  Closed  Until  1904. 

It  shall  be  unlawful  at  any  time  between  the  date  of  the  passage  of  this 
act  and  the  first  day  of  April,  1904,  to  take,  catch,  or  kill  by  any  means 
whatever,  or  to  have  in  possession,  any  Eastern  brook  trout  (Salvelinus  fon- 
tinalisjj  Loch  Leven  trout  (Saimo  trutta  levenensis),  or  grayling.  [L.  1901, 
p.  228,  §  33.] 

S  9040.    Privileges  of  Game  Warden  and  Fish  Commissioner. 

Nothing  in  this  act  shall  be  construed  to  prevent  the  taking  of  trout 
at  any  time  by  the  state  game  and  forestry  warden  or  by  the  fish  commis- 
sioner for  the  purpose  of  propagation  or  exhibition.     [L.  1901,  p.  228,  §  34.] 

fi  9041.    Powder,  Gas,  Lime,  Cocculus  Indicus,  Poison,  etc. 

(a)  It  shall  be  unlawful  to  explode,  or  cause  to  be  exploded,  any  giant 
powder,  dynamite,  or  other  explosives,  in  any  lake,  river,  stream,  pond,  bay, 
or  other  waters  within  the  boundaries  of  this  state  without  first  obtaining 
an  order  permitting  it  to  be  done  from  the  board  of  county  commissioners 
of  the  county  in  which  it  is  desired  to  use  the  explosives,  as  hereinafter 
provided. 

(b)  It  shall  be  unlawful  to  place,  or  cast,  or  pass,  or  allow  to  be  cast, 
or  flow  or  passed,  any  gas,  lime,  cocculus  indicus,  or  extract  therefrom,  or 
any  other  substance  poisonous  to  fish,  in  any  lake,  river,  stream,  pond,  bay, 
or  other  waters  within  the  boundaries  of  this  state,  without  first  obtaining 
an  order  permitting  it  to  be  done  from  the  board  of  county  commissioners 
of  the  county  in  which  it  is  desired  to  use  the  poison,  as  hereinafter  provided. 

(c)  It  shall  be  unlawful  to  take  or  kill  or  injure  any  fish  in  any  lake, 
river,  stream,  pond,  bay,  or  other  waters  within  the  boundaries  of  this  state 
by  means  of  giant  powder,  dynamite,  or  other  explosive,  or  by  means  of  lime, 
cocculus  indicus,  or  extract  therefrom,  or  other  poison,  without  first  obtain- 
ing an  order  of  the  county  commissioners  of  the  county  permitting  it  to  be 
done,  as  hereinafter  provided. 

(d)  Having  in  possession  any  trout,  salmon,  or  other  game  fish  under 
circumstances  which  make  it  reasonable  to  believe  that  they  were  taken  and 
killed  by  means  of  lime  or  cocculus  indicus,  or  extract  therefrom,  or  other 
poison,  or  by  giant  powder  or  dynamite,  or  other  explosive,  shall  justify 
the  arrest  of  the  person  or  persons  so  having  the  fish  in  their  possession; 
and  it  shall  then  be  incumbent  upon  such  persons  to  prove  and  show  that  the 
fish  were  taken  and  killed  by  lawful  means. 

(e)  Every  person  who  aids  or  abets  in  exploding  any  giant  powder, 
dynamite,  or  other  explosive,  or  in  putting  any  lime,  cocculus  indicus,  or 
extract  therefrom,  or  other  poison,  in  any  lake,  river,  stream,  pond,  bay,  or 
other  waters  within  the  boundaries  of  this  state  contrary  to  the  provisions 
of  this  section,  or  who  aids  or  abets  in  taking  or  killing  any  fish  in  this  state 
contrary  to  the  provisions  of  this  section,  or  who  aids  or  abets  in  taking  or 
securing  any  fish  in  this  state  which  he  knows  or  has  reason  to  believe  have 
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been  killed  or  injured  contrary  to  the  provisions  of  this  section,  shall  be 
deemed  guilty  of  violating  this  section,  and  upon  conviction  shall  be  pun- 
ished as  hereinafter  provided. 

(f)  Whenever,  in  the  course  of  removing  any  obstructions  in  any 
waters  within  this  state,  or  in  constructing  any  foundations  for  dams, 
bridges,  or  other  structures,  any  person  shall  desire  to  explode  any  giant 
powder,  dynamite,  or  other  explosive  in  any  waters  within  this  state,  before 
doing  so  he  shall  file  a  verified  petition  with  the  county  commissioners  of 
the  county  setting  forth  his  plans  and  objects,  and  when  he  desires  to  use 
the  explosive,  and  what  necessity  there  is  for  using  explosives.  If  the 
county  commissioners  are  satisfied  of  the  necessity  for  using  the  explosives 
they  may  make  an  order  granting  the  petitioner  leave  to  use  explosives, 
designating  the  place  or  places  and  period  within  which  the  explosives  may 
be  used,  and  prescribing  such  precautions  as  will  save  the  fish  from  injury. 
If  any  such  person  disregards  such  order  he  shall  be  deemed  to  have  violated 
this  section,  and  upon  conviction  shall  be  punished  accordingly. 

(g)  Whenever  the  owner  of  any  lake  or  pond  in  this  state  desires  to 
get  rid  of  and  kill  the  fish  known  as  German  carp  in  said  lake  or  pond, 
he  shall  file  a  verified  petition  with  the  county  commissioners  of  the  county, 
stating  in  what  section,  township,  and  range  the  lake  or  pond  is  situated, 
and  with  what  waters  it  connects,  and  his  reasons  for  wishing  to  kill  liie  fisL 
He  shall  truly  and  particularly  state  what  other  kinds  of  fish  are  in  the 
lake  or  pond.  If  the  county  commissioners  are  satisfied  that  there  are  no 
fish  other  than  German  carp,  catfish,  suckers,  and  such  like  worthless  fish 
in  the  lake  or  pond,  and  that  the  same  has  no  outlet  whereby  the  poison 
can  escape  into  other  waters,  the  commissioners  shall  make  an  order  permit- 
ting the  person  to  put  lime  or  other  substance  in  the  lake  or  pond  for  said 
purpose.  If  any  person  use  lime  or  other  poison  in  any  waters  within  the 
boundaries  of  this  state  without  first  obtaining  such  order,  or  contrary  to 
such  order,  he  shall  be  deemed  to  have  violated  this  section,  and  upon  con- 
viction shall  be  punished  as  hereinafter  provided. 

(h)  Every  person  who  desires  to  obtain  permission  to  use  explosives  or 
lime  or  poison,  under  provisions  of  this  section,  shall  serve  upon  the  fish 
commissioner  or  state  game  and  forestry  warden  of  this  state  a  certified 
copy  of  his  petition,  not  less  than  ten  days  before  the  hearing  of  the  petition. 
Such  service  may  be  made  personally  upon  the  fish  commissioner  or  state 
game  and  forestry  warden,  or  by  registered  mail,  and  the  proof  of  service 
shall  be  filed  with  the  commissioner.  The  fish  commissioner  or  state  game 
and  forestry  warden,  or  any  person  interested,  may  oppose  the  granting 
of  the  order,  and  the  same  may  be  reviewed.     [L.  1901,  p.  228,  §  35]. 

§  2048.    Sawdust,  Planer  Shavings,  Lumber  Waste,  etc. 

It  shall  be  unlawful  for  the  proprietor  of  any  sawmill  in  this  state 
or  any  employee  therein,  or  any  other  person,  to  cast  sawdust,  planer  shav- 
ings or  other  lumber  waste  made  by  any  lumbering  or  manufacturing  con- 
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cem,  or  to  suffer  or  permit  such  sawdust,  shavings,  or  other  lumber  waste 
to  be  thrown  or  discharged  in  any  manner  into  the  waters  of  this  state  or 
the  Columbia  river,  or  to  deposit  the  same  where  high  water  will  take  the 
same  into  any  of  the  waters  of  this  state  or  the  Columbia  river.  [L.  1901, 
p.  231,  §  36.] 

I  2048.    Constructioii  of  "Scientific  Use"  or  "Scientific  Purpose." 

Whenever  the  phrase  "scientific  use"  or  "scientific  purpose"  is  men- 
tioned in  this  act,  the  same  shall  be  deemed  to  include  only  the  examination 
and  study  of  any  bird  or  animal  for  the  acquisition  of  knowledge  thereof, 
and  shall  not  include  the  taking  of  any  bird  or  animal  for  mounting  or 
preservation  by  taxidermy,  or  otherwise,  for  the  purpose  of  sale,  barter,  or 
exchange.     [L.  1901,  p.  231,  §  37.] 

§  S044.    Nonresidence  License. 

It  shall  be  unlawful  for  any  person  who  is  not  a  resident  of  the  State 
of  Oregon  to  hunt,  pursue,  take,  kill,  or  capture  any  species  of  game  bird, 
or  animal  within  the  State  of  Oregon,  for  marketing  purposes,  without 
having  first  obtained  license  therefor  from  the  state  game  and  forestry 
warden.  Any  person  desiring  such  license  shall  file  with  said  warden  an 
affidavit  setting  forth  the  general  section  of  the  state  in  which  said  person 
desires  to  hunt,  and  that  he  will  not  hunt  game  during  the  closed  season 
therefor,  and  that  he  will  in  all  respects  obey  the  game  laws  of  the  State  of 
Oregon.  At  the  time  of  filing  such  affidavit  such  person  shall  also  pay  to 
such  warden  a  license  fee  of  ten  dollars,  and  thereupon  said  warden  shall 
issue  to  such  person  a  license  good  for  the  remainder  of  the  calendar  year, 
which  shall  authorize  such  licensee  to  hunt  game  in  any  part  of  the  state 
during  the  period  covered  thereby.  All  licenses  issued  hereunder  shall  be 
nontransferable  and  shall  expire  December  31  of  the  year  of  issue,  and  all 
license  fees  collected  by  the  state  game  and  forestry  warden  hereunder  shall 
be  by  him  paid  into  the  general  fund  of  the  state  treasury ;  and  said  warden 
shall  keep  a  full  record  of  all  licenses  so  issued,  and  shall  report  the  same 
to  the  governor  annually.     [L.  1901,  p.  231,  §  38.] 

S  2045.    Having  in  Possession. 

It  shall  be  unlawful  at  any  time  when  it  is  unlawful  to  take  or  kill  the 
same,  to  have  in  possession  any  of  the  wild  animals,  wild  fowl,  or  game 
birds  enumerated  in  this  act,  unless  the  same  be  kept  as  a  household  pet,  or 
for  scientific  or  breeding  purposes,  or  for  purposes  of  exhibition  in  parks 
or  in  public  museums;  and  proof  of  the  possession  of  any  of  the  aforesaid 
wild  animals,  wild  fowl,  or  game  birds  at  any  time  when  it  is  unlawful  to 
take  or  kill  the  same,  unless  they  be  kept  as  in  this  section  provided,  shall 
be  prima  facie  evidence  in  any  prosecution  for  a  violation  of  the  provisions 
of  this  act  that  the  person  or  persons,  firm,  company,  or  corporation  in  whose 
possession  the  same  is  found  took,  killed,  destroyed,  or  had  in  possession  the 
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same  in  the  county  wherein  the  same  is  found  during  a  period  when  it  was 
unlawful  to  take^  kill^  destroy,  or  have  the  same  in  possession:  Provided, 
that  it  shall  be  lawful  for  any  municipal  corporation  having  a  public  park 
to  have  in  its  possession  as  an  attraction  in  such  park  such  of  the  aforesaid 
wild  animals,  wild  fowl,  or  game  birds  as  may  be  desired  by  the  authorities 
in  charge  of  such  park ;  and  it  shall  be  lawful  for  any  private  person  to  have 
and  keep  any  of  said  wild  animals,  wild  fowl,  or  game  birds  as  an  attraction 
or  adornment  in  any  private  park  or  grounds;  and  nothing  in  this  section 
shall  restrict  the  having  in  possession  of  natural  history  specimens  in 
museums  or  scientific  collections.     [L.  1901,  p.  232,  §  39.] 

§  2046.    Cold  Storage. 

Every  cold  storage  company,  person  keeping  a  cold  storage  warehouse, 
tavern  or  hotel  keeper,  restaurant,  club,  or  eating-house  keeper,  market  man 
or  other  person  who  shall  buy,  sell,  expose,  or  offer  for  sale,  or  give  away 
or  have  in  his  possession,  any  of  the  wild  animals,  wild  fowl,  game  birds, 
or  fish  enumerated  in  this  act  during  the  time  when  it  shall  be  unlawful  to 
kill  or  have  such  animals,  fowl,  birds,  or  fish  in  possession  or  sell  the  same, 
as  in  this  act  provided,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  as  hereinafter  provided.  It  shall  be  no 
defense  to  a  prosecution  for  a  violation  of  this  section  that  the  wild  animals, 
wild  fowl,  game  birds,  or  fish  were  taken  or  killed  outside  of  this  state. 
[L.  1901,  p.  232,  §  40.] 

§  9047.    Package  to  be  Plainly  Marked. 

(a)  All  parcels,  packages,  crates,  barrels,  boxes,  or  other  receptacles 
containing  any  of  the  wild  animals,  vrild  fowl,  game  birds,  or  fish  enum- 
erated in  this  act  shall  be  labeled  in  plain  letters  on  the  address  side  of  the 
package  so  as  to  disclose  the  fact  that  such  parcel,  package,  crate,  barrel, 
box,  or  other  receptacle  contains  wild  animals,  wild  fowl,  game  birds,  or  fish, 
and  the  nature  of  the  wild  animals,  wild  fowl,  game  birds,  or  fish  contained 
therein;  and  it  shall  be  unlawful  for  any  person  to  deliver  to  any  conmion 
carrier  for  transportation  any  such  parcel,  package,  crate,  barrel,  box,  or 
other  receptacle  containing  any  such  wild  animals,  wild  fowl,  game  bird,  or 
fish,  which  shall  not  have  been  labeled  as  herein  required,  or  to  place  thereon 
a  false  statement  as  to  the  contents  thereof. 

(&)  Every  person  delivering  to  a  conmion  carrier  a  parcel,  package, 
crate,  barrel,  box,  or  other  receptacle,  containing  any  wild  animals,  wild 
fowl,  game  bird,  or  fish,  shall  place  upon  said  parcel,  package,  crate,  barrel, 
box,  or  other  receptacle,  the  name  and  address  of  the  owner  or  consignor 
thereof,  and  it  shall  be  unlawful,  and  it  is  hereby  prohibited,  for  any  common 
carrier  or  agent,  servant  or  employee  of  a  common  carrier,  to  receive  for 
transportation  or  transport  any  parcel,  package,  crate,  barrel,  box,  or  other 
receptacle  containing  any  wild  animal,  wild  fowl,  game  bird,  or  fish,  unless 
the  same  shall  be  labeled  as  in  this  act  provided.     [L.  1901,  p.  233,  §  41.] 


Chap.  VIII.]       Of  Crimes  Against  Public  Policy,  etc.  715 

§  9048.    Transportation  Out  of  State. 

Every  steamboat  company,  railroad  company,  express  company,  or  other 
common  carrier,  their  oflScers,  agents,  and  servants,  and  every  other  person 
wlio  shall  transport,  carry,  or  take  out  of  this  state,  or  who  shall  receive  for 
the  purpose  of  transportation  from  this  state,  any  of  the  wild  animals,  wild 
fowl,  game  birds,  or  fish  enumerated  in  this  act,  except  for  the  purpose  of 
propagation  or  exhibition,  or  who  shall  transport,  carry,  or  take  from  this 
state,  or  receive  for  the  purpose  of  transportation  from  this  state,  any  such 
wild  animal,  wild  fowl,  game  birds,  or  fish,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  as  hereinafter  provided : 
Provided,  that  the  right  to  transport  for  the  purpose  of  propagation  or 
exhibition  shall  first  be  obtained  by  permit  in  writing  from  the  state  game 
and  forestry  warden :  Provided  however,  that  upon  the  granting  of  a  similar 
privilege  by  the  legislature  of  the  State  of  Washington  to  the  citizens  or 
residents  of  the  State  of  Oregon,  nothing  in  this  section  shall  be  construed 
to  prevent  any  citizen  or  resident  of  the  State  of  Washington  from  per- 
sonally taking  with  him  any  trout,  other  game  fish,  or  game  to  the  limit  of 
one  day's  hunt  or  fish,  killed  or  captured  by  himself  in  the  State  of  Oregon, 
when  it  is  lawful  take,  kill,  or  capture  the  same;  but  this  provision  shall  be 
strictly  construed,  and  shall  not  be  interpreted  so  as  to  permit  the  trans- 
portation of  trout,  other  game  fish,  or  game  out  of  the  State  of  Oregon  by 
any  steamboat  company,  railroad  company,  express  company,  or  other  com- 
mon carrier  for  any  purpose  whatever,  except  as  hereinbefore  provided. 
[L.  1901,  p.  233,  §  42.] 

§  SKMS.    Fines  and   Penalties  —  Deer,  Trout,   Sawdust,   Djmamite,   etc.^ —  Cold 
Storage  —  Marking  Packages  —  Transportation  Out  of  State. 

Except  as  hereinafter  provided,  any  person  or  persons  violating  any  of 
the  provisions  of  this  act,  or  any  other  act  or  parts  of  acts  for  the  protection 
of  forests,  wild  animals,  game,  wild  fowl,  game  birds,  song  birds,  trout, 
or  other  game  fish  not  in  confiict  herewith,  and  for  which  no  penalty  is 
fixed,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than  fifteen  dollars  nor  more 
than  two  hundred  dollars,  together  with  the  costs  of  prosecution  of  said 
action,  or  by  imprisonment  in  the  county  jail  of  the  county  wherein  such 
offense  may  have  been  committed  not  less  than  seven  nor  more  than  one 
hundred  days,  or  by  both  such  fine  and  imprisonment :    Provided  however— 

(a)  That  any  person  or  persons  violating  any  of  the  provisions  of 
sections  2009,  2010,  2011,  or  2012,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  twenty- 
five  dollars  nor  more  than  five  hundred  dollars,  together  with  the  costs  of  the 
prosecution  of  said  action,  or  by  imprisonment  in  the  county  jail  of  the  county 
wherein  such  offense  may  have  been  committed  not  less  than  thirty  days 
nor  more  than  one  hundred  and  twenty  days,  or  by  both  such  fine  and 
imprisonment. 
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(b)  That  any  person  or  persons  violating  any  of  the  provisions  of 
sections  2034,  2035,  2036,  2037,  2038,  or  2039,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not 
less  than  twenty  dollars  nor  more  than  one  hundred  dollars,  together  with 
the  costs  of  the  prosecution  of  said  action,  or  by  imprisonment  in  the  county 
jail  of  the  county  wherein  such  offense  may  have  been  committed  not  less  than 
ten  days  nor  more  than  fifty  days,  or  be  punished  by  both  such  fine  and 
imprisonment. 

(c)  That  any  person,  firm,  or  corporation  violating  the  provisions  of 
section  2042  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  twenty-five  dollars  nor  more  than 
one  hundred  and  fifty  dollars,  together  with  the  costs  of  the  prosecution  of 
such  action,  and  any  such  person  or  persons  may  be  imprisoned  in  the  county 
jail  of  the  county  wherein  such  offense  may  have  been  committed  not  less 
than  ten  days  nor  more  than  ninety  days,  or  be  punished  by  both  such  fine 
and  .imprisonment. 

(d)  That  any  person  or  persons  violating  any  of  the  provisions  of  sec- 
tion 2041  shall  be  tried  in  the  circuit  court  of  the  county  wherein  such  offense 
shall  have  been  committed,  and  upon  conviction  shall  be  both  fined  and  im- 
prisoned. If  it  is  his  first  conviction  for  violating  the  provisions  of  said  sec- 
tion he  shall  be  fined  not  less  than  two  hundred  dollars  and  imprisoned  in  the 
county  jail  not  less  than  thirty  days  nor  more  than  one  year.  If  he  is 
convicted  of  violating  said  section  a  second  time,  or  oftener,  he  diall  then  be 
fined  not  less  than  one  thousand  dollars  nor  more  than  three  thousand  dol- 
lars, and  shall  be  imprisoned  in  the  penitentiary  not  less  than  one  year  nor 
more  than  three  years  for  each  repeated  offense. 

(e)  That  any  person,  firm,  or  corporation  violating  any  of  the  pro- 
visions of  sections  2046,  2047,  or  2048  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars,  together  with  the  costs 
of  the  prosecution  of  such  action,  and  any  such  person  or  persons  may  be 
imprisoned  in  the  county  jail  of  the  county  wherein  such  offense  may  have 
been  committed  not  less  than  thirty  days  nor  more  than  one  hundred  and 
twenty  days,  or  be  punished  by  both  such  fine  and  imprisonment.  [L.  1901, 
p.  234,  §  43.] 

t  SOW).    Disposition  of  Proceeds. 

All  fines  imposed  and  collected  in  money,  as  provided  in  this  act,  shall 
be  paid  into  the  treasury  of  the  county  in  which  such  suits,  actions,  or  pro- 
ceedings shall  have  been  commenced,  and  the  district  attorney  or  treasurer 
of  said  county,  upon  the  payment  of  any  judgment,  may  satisfy  the  same 
of  record  as  the  attorney  for  the  state.  One  half  of  all  such  money,  exclusive 
of  costs,  shall  be  paid  to  and  belong  to  the  informer,  whether  such  informer 
be  the  sheriff,  constable,  city  marshal,  police  officer,  or  other  x)erson  (other 
than  the  state  game  and  forestry  warden,  or  any  of  the  special  deputy  game 
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and  forestry  wardens  provided  for  in  this  act,)  who  causes  to  be  brought 
the  action  or  proceeding  in  which  such  fine  or  penalty  shall  be  recovered, 
and  shall  be  paid  to  such  person  by  the  county  treasurer  within  thirty  days 
after  the  same  shall  be  received  by  such  treasurer,  upon  the  certificate  of 
the  prosecuting  attorney,  justice  of  the  peace,  or  judge  who  prosecuted  or 
heard  such  action,  that  such  action  or  proceeding  was  brought  or  caused 
to  be  brought  by  such  person,  and  that  he  is  entitled  to  one  half  of  said  fine; 
and  the  other  one  half  of  said  fine  shall  be  retained  by  the  county  treasurer, 
to  be  applied  to  the  payment  of  the  expenses  of  such  suit,  action,  or  pro- 
ceeding. All  money  thus  paid  into  the  treasury  of  any  county  over  and  above 
the  amount  necessary  to  reimburse  the  county  for  any  expense  incurred  by 
the  county  in  any  such  suit,  action,  or  proceeding  brought  under  the  pro- 
Yisions  of  this  act,  shall  be  paid  on  or  before  the  thirtieth  day  of  December  in 
each  year  into  the  state  treasury,  and  become  and  be  a  part  of  the  general 
fund.     [L.  1901,  p.  236,  §  44.] 

1 9051.    Appointment  of  State  Game  and  Forestry  Warden. 

The  governor  shall  appoint  a  state  game  and  forestry  warden,  who  shall 
be  a  resident  of  this  state,  and  who  shall  hold  his  office  for  the  term  of  four 
years  from  the  date  of  his  appointment,  and  until  his  successor  is  appointed 
and  qualified;  and  any  vacancy  occurring  during  said  term  shall  be  filled 
by  the  governor  for  the  residue  of  the  term :  Provided,  that  the  person  now 
holding  the  office  of  game  and  forestry  warden  of  this  state  shall  continue 
to  hold  said  office  for  a  period  of  foux  years  from  the  date  of  his  appoint- 
ment, and  until  his  successor  is  appointed  and  qualified.  Before  entering 
upon  the  duties  of  his  office,  said  state  game  and  forestry  warden  shall  file 
with  the  secretary  of  state  a  bond,  to  be  approved  by  the  governor,  in  the 
sum  of  five  thousand  dollars,  conditioned  for  the  faithful  performance  of 
his  duties  as  prescribed  in  this  act.  His  compensation  shall  be  one  thousand 
two  hundred  dollars  per  year,  to  be  paid  in  monthly  payments,  and  he  shall  be 
allowed  for  his  actual  traveling,  office,  and  other  expenses  in  the  performance 
of  his  duties  a  sum  not  exceeding  five  himdred  dollars  per  year.  [L.  1901, 
p.  236,  §  45.] 

I  905SL    Power  to  Appoint  Deputies  —  Authority  to  Appoint  Special  D^uty 
Wardens  —  County  Wardens. 

Said  state  game  and  forestry  warden  shall  have  powpr  to  appoint  six 
special  game  and  forestry  wardens,  who  shall  hold  office  for  such  time  as 
the  state  game  and  forestry  warden  may  designate,  and  who  may  be  removed 
from  office  by  said  state  game  and  forestry  warden  at  any  time  and  their 
places  filled  in  like  maimer  as  at  the  original  appointment.  Said  special 
deputy  game  and  forestry  wardens  shall  perform  their  duties  at  the  direction 
of  and  subject  to  the  supervision  and  control  of  said  state  game  and  forestry 
warden.  Said  special  deputy  game  and  forestry  wardens  shall  each  recieve  a 
per  diem  compensation,  to  be  fixed  by  the  state  game  and  forestry  warden,  of 
not  to  exceed  two  dollars  per  day  for  each  day  actually  spent  in  the  discharge 
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of  their  duties,  not  exceeding  two  hundred  and  fifty  dollars  per  annum  for 
each  deputy  warden  under  instructions  from  the  state  game  and  forestry 
warden,  and  their  actual  expenses  necessarily  incurred  when  so  employed; 
said  compensation  and  expenses  to  be  paid  in  like  maimer  as  that  of  the  state 
game  and  forestry  warden,  on  the  approval  of  itemized  voucher  therefor,  Teri- 
fied  under  oath  and  certified  to  by  the  state  game  and  forestry  warden :  Pro- 
vided however,  that  the  total  amount  certified  by  the  state  game  and  forestry 
warden  for  the  compensation  and  expenses  of  such  special  deputy  game  and 
forestry  wardens  in  any  one  year  shall  not  exceed  the  sum  of  two  thousand 
five  hundred  dollars.  Said  special  deputy  game  and  forestry  wardens  shall 
have  like  authority  with  the  state  game  and  forestry  warden  in  the  enforce- 
ment of  laws  relative  to  trout,  other  game  fish,  game,  game  birds,  wild  fowl, 
and  forests.  Said  state  game  and  forestry  warden  shall  also  have  power 
to  appoint  in  each  county  not  to  exceed  three  residents  thereof  as  county 
game  and  forestry  wardens,  who  shall  have  the  same  powers  in  the  enforce- 
ment of  laws  relative  to  trout,  game,  game  fish,  game  birds,  wild  fowl,  and 
forests  in  their  respective  counties  as  is  herein  provided  for  the  state  game 
and  forestry  warden,  subject  to  the  supervision  and  control  of  and  removal 
by  the  state  game  and  forestry  warden :  Provided,  that  there  shall  be  no 
charge  by  such  county  game  and  forestry  wardens  either  against  the  state 
game  and  forestry  warden,  the  State  of  Oregon,  or  the  county  in  which 
they  may  be  appointed;  but  this  shall  not  be  construed  to  prevent  any  of 
said  county  game  and  forestry  wardens  from  claiming  and  collecting  one 
half  of  the  fines  going  to  an  informer,  as  hereinbefore  provided.  [L.  1901, 
p.  237,  §  46.] 

§8063.    Duties  of  Game  and  Forestry  Warden — Search  Warrants — Justices* 
Courts  to  Have  Concurrent  Jurisdiction. 

It  shall  be  the  duty  of  the  state  game  and  forestry  warden,  under  the 
direction  of  the  governor,  to  enforce  the  laws  of  the  State  of  Oregon  for  the 
protection  of  trout,  game  fish,  game  birds,  game,  wild  fowl,  song  birds,  and 
forests,  and  to  bring  or  cause  to  be  brought  actions  or  proceedings  in  the 
name  of  the  state  to  recover  any  and  all  fines  and  penalties,  and  to  inflict 
punishments  for  violation  of  such  laws.  He  shall  have  power  to  search  any 
person,  and  examine  any  boat,  conveyance,  vehicle,  game  bag,  game  basket, 
game  coat,  or  other  receptacle  for  game  or  game  fish,  all  cold  storage  rooms, 
packages  or  boxes  held  either  for  storage  or  shipment,  which  he  has  reason 
to  believe  contain  evidence  of  the  infraction  of  the  laws  of  this  state  for  the 
protection  of  wild  fowl,  trout,  other  game  fish,  game,  game  birds,  song  birds, 
and  forests;  and  if  upon  diligent  inquiry  he  can  discover  evidence  sufiSdezit 
in  his  judgment  to  secure  the  conviction  of  the  alleged  offenders,  or  shall 
have  cause  to  believe  that  sufiicient  evidence  exists  to  justify  the  same,  he 
shall  at  once  institute  proceedings  to  punish  the  alleged  offenders;  and 
hindrance  or  interference  with  such  search  and  examination  shaU  be  prima 
facie  evidence  of  a  violation  of  the  law  by  the  party  or  parties  who  hinder  or 
interfere,  or  attempt  to  hinder  or  interfere,  with  such  search  and  examina- 
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tion.  Said  game  and  forestry  warden  shall  at  any-  and  all  times  seize  and 
take  possession  of  any  and  all  game^  wild  fowl^  game  fish^  game  birds^ 
song  birds^  or  trout  which  have  been  caught,  taken,  or  killed  at  any  time, 
in  any  maimer  or  for  any  purpose,  or  had  in  possession  or  under  con- 
trol, which  have  been  shipped  contrary  to  any  of  the  laws  of  this  state. 
Such  seizure  may  be  made  without  warrants.  Any  court  having  jurisdic- 
tion of  the  offense,  upon  receiving  proof  or  probable  cause  for  believing 
in  the  concealment  of  any  game,  wild  fowl,  game  fish,  game  bird,  song 
bird,  or  trout  caught,  taken,  killed,  had  in  possession,  under  control  or 
shipped  contrary  to  any  of  the  laws  of  this  state,  shall  issue  a  search  war- 
rant and  cause  a  search  to  be  made  in  any  place,  and  to  that  end  may 
cause  any  building,  inclosure,  car,  boat,  apartment,  chest,  box,  crate,  basket, 
or  package,  to  be  broken  open  and  the  contents  thereof  examined  by  said 
state  game  and  forestry  warden,  or  any  deputy  warden,  sheriff,  or  constable. 
All  trout,  game  fish,  game,  game  birds,  wild  fowl,  or  song  birds  seized  by 
said  state  game  and  forestry  warden,  or  any  of  his  deputies,  shall  be  dis- 
posed of  in  such  manner  as  may  be  directed  by  the  court  before  whom  the 
offense  is  tried,  or  by  any  court  of  competent  jurisdiction.  Justices^  courts 
shall  have  concurrent  jurisdiction  of  the  offense  defined  in  this  act.  Such 
actions  or  proceedings  shall  be  commenced  on  the  order  of  the  state  game 
and  forestry  warden  in  the  name  of  the  State  of  Oregon,  by  any  district 
attorney  in  the  district  in  which  the  offense  shall  be  alleged  to  have  been 
committed,  and  such  action  shall  be  prosecuted  to  determination  in  the 
county  where  commenced,  unless,  for  some  good  cause  appearing,  a  discon- 
tinuance shall  be  directed  by  the  state  game  and  forestry  warden;  but  in 
no  case  where  such  discontinuance  shall  be  directed  shall  any  costs  be  charged 
or  chargeable  to  the  prosecution.     [L.  1901,  p.  238,  §  47.] 

t  8064.    Duties  of  Sheriffs,  D^uties,  and  Constables. 

It  shall  be  the  duty  of  every  sheriff,  deputy  sheriff,  and  constable  within 
the  State  of  Oregon  to  enforce  all  laws  for  the  protection  of  trout,  game 
fish,  game,  game  birds,  song  birds,  wild  fowl,  and  forests,  within  their 
respective  counties.  In  the  performance  of  such  duties  they  shall  be  subject 
to  the  direction  and  control  of  the  state  game  and  forestry  warden. 
[L.  1901,  p.  239,  §  48.] 

I  8065.    Salaries  and  Expenses  —  Annual  Report  of  Warden. 

All  salaries  and  expenses  incurred  under  the  provisions  of  this  act  shall 
be  audited  by  the  secretary  of  state,  upon  presentation  of  bills  or  accounts 
properly  certified,  and  the  said  secretary  of  state  shall  draw  warrants  in 
payment  thereof  upon  the  state  treasurer  for  the  amounts  specified  in  such 
accounts.  The  state  game  and  forestry  warden  shall  annually,  on  the  first 
day  of  December,  make  a  report  to  the  governor  of  the  operations  of  his 
department  during  the  preceding  year.     [L.  1901,  p.  240,  §  49.] 
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§  8066.    Power  of  Arrest . 

The  said  state  game  and  forestry  warden,  or  any  of  Ms  deputies,  or  any 
sheriff,  deputy  sheriff,  or  constable  may,  without  warrant,  arrest  any  person 
violating  any  of  the  laws  of  this  state  for  the  protection  of  trout,  game  fish^ 
game,  game  birds,  wild  fowl,  song  birds,  or  forests,  and  take  such  persons 
before  any  court  having  jurisdiction  of  the  offense,  who  shall  proceed  without 
delay  to  hear,  try,  and  determine  the  matter,  and  enter  judgment  according 
to  the  allegations  and  proofs.     [L.  1901,  p.  240,  §  50.] 

§  8057.    Wallowa  County.    What  Fishing  in.  Permitted. 

It  shall  be  unlawful  to  catch  or  take  from  any  of  the  waters  of  Wal- 
lowa county,  Oregon,  at  any  season  of  the  year,  in  any  other  manner  or  by 
any  other  means  than  with  gigs,  spears,  grab  hooks,  or  hooks  and  lines  only. 
[L.  1896,  p.  102,  §  1.] 

i  9058.    Wallowa  Lake  and  Tributaries,  What  Fishing  Permitted. 

It  shall  be  unlawful  to  catch  or  take  from  the  lake  commonly  known 
as  Wallowa  lake,  in  Wallowa  county,  Oregon,  or  from  any  waters  tributary 
thereto,  at  any  season  of  the  year,  any  kind  of  fish  in  any  other  manner  or 
by  any  other  means,  than  with  baited  hook  and  line  only.  [L.  1895, 
p.  102,  §  2.] 

S  9069.    Penalty  for  Illegal  Fishing  in  Wallowa  County. 

Any  person  or  persons  violating  any  of  the  provisions  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty  dollars, 
or  by  imprisonment  in  the  county  jail  for  not  less  than  ten  days  nor  more 
than  twenty-five  days,  or  by  both  such  fine  and  imprisonment:  Provided, 
that  any  person  or  persons  violating  any  of  the  provisions  of  this  act,  by 
maintaining,  operating,  or  using  any  trap,  fish  wheel,  net,  or  seine,  in  any 
of  the  waters  mentioned  in  this  act,  shall,  upon  conviction  thereof,  be  pun- 
ished by  a  fine  of  not  less  than  twenty-five  dollars  nor  more  than  one  himdred 
dollars,  or  by  imprisonment  in  the  county  jail  not  less  than  twenty-five  dap 
nor  more  than  sixty  days,  or  by  both  such  fine  and  imprisonment.  [L.  1895, 
p.  103,  §  3.] 

§  9060.    Justices'  Courts  Have  Concurrent  Jurisdiction. 

Justices  of  the  peace  shall  have  concurrent  jurisdiction  to  try  all  offenses 
under  this  act.     [L.  1895,  p.  103,  §  4.] 

t2061.    Fine  Not  Paid;  Defendant  Imprisoned  Therefor. 

When  any  judgment  of  conviction  shall  be  rendered  under  this  act, 
and  the  defendant  shall  be  adjudged  to  pay  a  fine,  the  judgment  shall  also 
direct  the  defendant  to  be  imprisoned  in  the  county  jail  until  such  fine  be 
paid,  for  the  period  of  one  day  for  each  dollar  of  such  fine  remaining  unpaid. 
[L.  1895,  p.  103,  §  5.] 
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S  9068.    Fines,  How  Disposed  Of. 

All  money  received  for  fines  under  this  act  shall  be  paid  into  the  county 
treasury  for  the  benefit  of  the  county  school  fund.     [L.  1895,  p.  103,  §  6.] 

f  9068.    Fish  Way  or  Ladder,  Obstnictioii  Thereto  Prohibited. 

Any  person  or  persons  who  shall  take,  catch,  kill,  molest,  injure,  or 
destroy  fish  on  any  fish  ladder,  fish  way,  or  other  structure  or  superstructure 
for  the  passage  of  fish,  or  shall,  with  any  seine  or  nets,  fish  traps,  or  other 
device,  obstruct  the  free  passage  of  fish  in  the  channel  of  the  approaches  to 
said  fish  ladder  or  way,  or  other  structure  or  superstructure,  for  a  distance 
of  six  hundred  feet  from  the  approach  of  said  ladder  or  way,  or  within  two 
hundred  and  fifty  feet  from  the  upper  portion  of  said  fish  ladder  or  way, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  not  less  than  five  dollars  nor  more  than  one  hundred  dollars  for 
each  offense;  and  each  additional  fish  after  the  first  fish  so  taken,  caught, 
killed,  molested,  injured,  or  destroyed  shall  constitute  and  be  deemed  a  new 
and  separate  offense  within  the  provisions  of  this  act.  A  justice  of  the 
peace  shall  have  jurisdiction  to  try  all  violations  of  this  act.  [L.  1885 
(special  session),  p.  7,  §  1;  H.  G.  §  1945.] 

i  9064.    Wire  Screens  Required  at  Inlets  to  What  Canals  and  Ditches. 

Any  person  or  persons,  corporation  or  corporations,  owning,  in  whole 
or  in  part,  or  leasing,  operating,  or  having  in  charge  any  mill  race,  irrigation 
ditch,  or  canal,  taking  or  receiving  its  waters  from  any  river,  creek,  or  lake 
in  which  fish  have  been  placed  or  may  exist,  shall  put  or  cause  to  be  placed, 
and  maintain,  over  the  inlet  of  the  ditch,  canal,  or  mill  race  a  wire  screen 
of  such  construction,  fineness,  strength,  and  quality  as  shall  prevent  any 
fish  from  entering  such  ditch,  canal,  or  mill  race,  when  required  to  do  so 
by  the  fish  commissioner.  Any  person  or  persons  violating  any  of  the  pro- 
visions of  this  section,  or  who  shall  fail  to  construct  and  maintain  such 
screen,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  punished  as  in  this  act  hereinafter  provided.    [L.  1898,  p.  52,  §  36.] 

S  9066.    Justices'  Courts  Have  Concurrent  Jurisdiction. 

Justices  of  the  peace  shall  have  concurrent  jurisdiction  with  the  circuit 
courts  of  this  state  of  all  offenses  mentioned  in  this  act.  [L.  1898, 
p.  53,  §  37.] 

19066.    Imprisonment  for  Unpaid  Fine. 

Any  person  or  persons  violating  any  of  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  fifty  dollars  and  not  more  than  one  thousand  dollars 
and  costs  of  the  action,  or  by  imprisonment  in  the  county  jail  not  less  than 
twenty-five  days,  nor  more  than  one  year,  or  both  such  fine  and  imprison- 
ment; in  case  of  fine  only,  that  he  be  imprisoned  in  the  county  jail  until 
Vol-  i.-4e. 
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8uch  fine  and  costs  of  action  be  paid^  and  he  shall  be  credited  on  such  fine 
and  costs  the  sum  of  two  dollars  for  each  day  imprisoned.  [K  1898, 
p.  55,  §  42.] 

The  act  of  1898  (L.  p.  37)  repealed  the  fol-  sturgeon  flshin^r;  the  acts  of  1893,  pp.  145 
lowing  laws:  {8^82  to  {3^88  and  {3^99  to  and  178  (the  former  of  which  acts  repealed 
S  3605,  Inclusive,  of  the  code;  the  act  of  S9  3490  to  3498,  inclusive);  the  act  or  189o, 
1891.  p.  33.  by  which  iS  3489  to  3498  of  the  p.  100,  and  S9  22,  23.  32.  and  33  to  41.  in- 
code  were  repealed;  the  act  of  1891,  p.  43,  elusive,  of  the  act  of  1895,  p.  92;  the  act  of 
an  act  to  promote  and  protect  the  fishing  1898,  except  as  to  {36  and  the  penal  and 
Industry  of  the  state,  etc.,  and  the  further  jurisdictional  provisions  necessary  to  en- 
act of  1891,  p.  129,  to  regulate  salmon  and  force  It,  are  superseded  by  the  act  of  1901. 

§  8067.    Wallowa  Lake  and  River,  Deposit  of  Fish  Offal  is  Prohibited  —  Pen- 
alty for  Violating  Act. 

It  shall  be  imlawful  hereafter  for  any  person  or  corporation  to  deposit 
or  to  cause  to  be  deposited  in  the  Wallowa  lake,  Wallowa  county,  Oregon^  or 
any  of  its  tributaries,  or  in  the  Wallowa  river,  any  fish  offal  or  other  offal 
from  any  fish  stand  or  other  sources.  Any  person  violating  the  provisions  of 
this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  for  each  and  every  offense  by  a  fine  of  not  less  than 
ten  nor  more  than  fifty  dollars,  or  by  imprisonment  in  the  county  jail  not 
less  than  ten  nor  more  than  thirty  days;  to  be  prosecuted  before  any  court 
of  competent  jurisdiction.     [L.  1885,  p.  27,  §§  1,  2;  H.  C.  §§  1946,  1947.] 

This  act  as  passed  In  1885,  reads  ''Wll-  tectlon  of  salmon,  etc..  contains  many  penal 

Iowa  lake.  Union  county,"  "WUlowa  river."  provisions,  but  they  are  so  related  to  the 

This,  no  doubt,  refers  to  Wallowa  lake  and  other  subjects  embraced  In  the  act  pertain- 

rlver,   and   since   the   passage   of   the   act,  ing   to   the   fishing   Industry   of   the   state, 

Wallowa  county  has  been  created  and  In-  that  It  has  been  thought  best  to  leave  them 

eludes   this  lake.     This  section,   therefore,  where  the  act  places  them,  and  where  they 

has  been  changed  to  conform.  will  be  found.   In  the  chapter  relating  to 

The  act  of  1901,  p.  328,  for  the  better  pro-  fisheries. 

§  2068.    Private  Police  and  Patrol  Prohibited. 

That  it  shall  be  unlawful  for  any  person,  corporation,  or  association  of 
persons,  or  agents  of  any  person,  or  member  or  agent  or  officer  of  any  cor- 
poration or  association  of  persons,  to  organize,  maintain,  or  employ  an  armc?d 
body  of  men  in  this  state  for  the  purpose  of  assuming,  discharging,  or  at- 
tempting to  discharge  in  any  city  in  the  State  of  Oregon  any  of  the  duties 
or  occupations  properly  belonging  to  the  duly  organized  police  patrol  of  such 
city.  That  it  shall  be  unlawful  for  any  person,  corporation,  or  association 
of  persons,  or  agent  of  any  person,  or  member,  agent  or  officer  of  any  cor- 
poration or  association  of  persons,  to  establish  or  maintain  in  any  city  in 
the  State  of  Oregon  any  armed  or  uniformed  patrol  system  not  under  the 
direct  control  and  appointed  by  the  proper  municipal  departments,  as  pro- 
vided for  in  the  charter  of  such  city.     [L.  1899,  p.  96,  §§  1,  2.] 

§  2009.    Penalty  for  Violating  Preceding  Section. 

Any  and  all  parties  so  offending  or  violating  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  one  thousand  dollars  nor  more  than  five 
thousand  dollars,  and  in  a  like  sum  for  each  day  they  shall  continue  to  offend 
after  having  been  once  fined ;  and  in  addition  to  such  fine,  such  offender,  if 
a  person,  may  be  imprisoned  in  the  county  jail,  not  to  exceed  one  year,  at 
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the  discretion  of  the  court.  The  fine  shall  be  paid  in  to  the  general  fund  of 
the  county  in  which  the  oflEense  was  committed,-  and  all  arms,  uniforms, 
accoutrements,  and  other  property  of  a  military  or  police  character  in  pos- 
session of  such  person,  member,  agent,  oflBcer,  corporation,  or  armed  body  of 
men  shall  be  seized  by  the  officer  making  the  arrest  under  the  provisions  of 
this  act,  and  be  forfeited  to  the  State  of  Oregon.     [L.  1899,  p.  97,  §  3.] 

§  2070.    Enticing  Seamen  to  Desert  Ships. 

If  any  person  or  persons  shall  entice,  persuade,  or  by  any  means  attempt 
to  persuade,  any  seaman  to  desert  from,  or  without  permission  of  the  officer 
then  in  command  thereof  to  leave  or  depart  therefrom,  either  temporarily 
or  otherwise,  any  ship  or  steamer  or  other  vessel  while  such  ship,  steamer, 
or  other  vessel  is  within  the  waters  under  the  jurisdiction  of  this  state  or 
within  the  waters  of  the  concurrent  jurisdiction  of  this  state  and  the  Terri- 
tory of  Washington,  such  person  or  persons  shall,  upon  conviction  thereof 
before  any  justice  of  the  peace,  or  before  a  circuit  court  of  this  state,  be 
punished  by  imprisonment  in  a  county  jail  for  not  less  than  one  nor  more 
than  six  months,  or  by  a  fine  not  less  than  fifty  nor  more  than  two  hundred 
dollars,  or  by  both  such  fine  and  imprisonment.  [L.  1867;  D.  Cd.  p.  888, 
§  1;  D.  &  L.  §  704;  L.  1889,  p.  80,  §  1;  H.  C.  §  1952.] 

The  provision  of  this  section  is  an  exer-  it  is  not  in  conflict  with  any  act  of  con- 
cise of  the  police  power,  and  is  not  viola-  gress,  or  with  the  ireneral  policy  of  the 
tive  of  the  Constitution  of  the  United  government:  Kx.  parte  Young,  36  Or.  247, 
States,  Art  I.  i  S,  subd.  3,  as  a  regulation  59  Pac.  707,  78  Am.  St.  Rep.  772,  48  L».  R.  A. 
of   foreign   or   interstate   commerce,    since  153. 

f  2071.    Harboring  Seamen. 

If  any  person  shall  knowingly  and  with  manifest  intention  to  deprive 
the  owner  or  master  of  any  ship  or  vessel  of  the  services  of  any  seaman, 
harbor  or  secrete,  or  by  any  means  aid  in  harboring  or  secreting  with  the 
intention  aforesaid,  any  seaman  mentioned  in  this  act,  such  person  or  persons 
shall,  upon  conviction  thereof  before  a  justice  of  the  peace  or  circuit  court, 
be  punished  by  imprisonment  in  a  county  jail  not  less  than  sixty  days  nor 
more  than  six  months,  or  by  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
two  hundred  and  fifty  dollars.  [L.  1857 ;  D.  Cd.  p.  888,  §  2 ;  D.  &  L.  §  705 ; 
L.  1889,  p.  80,  §  2 ;  H.  C.  §  1953.] 

I  2072.    Receiving  Remuneration  From  Seamen  Unlawful. 

If  any  person  or  persons  shall  demand  or  receive,  either  directly  or 
Indirectly,  from  any  seaman  or  apprentice,  or  from  any  person  seeking  em- 
ployment as  a  seaman  or  apprentice,  or  from  any  person  on  hds  behalf,  any 
remuneration  whatever  for  providing  him  with  employment  on  board  any 
seagoing  vessel,  he  shall  for  every  such  offense,  on  conviction  thereof  before 
any  justice  of  the  peace  or  circuit  court  of  this  state,  be  punished  by  impris- 
onment in  a  county  jail  for  a  period  not  less  than  ten  nor  more  than  one 
hundred  days,  or  by  a  fine  not  less  than  twenty  nor  more  than  two  hundred 
dollars.     [L.  1889,  p.  80,  §  3 ;  H.  C.  §  1953.] 
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§2078.    Procuring  Seamen;  What  Charge  Therefor  Unlawful. 

If  any  person  or  persons  shall  demand  or  receive,  either  directly  or 
indirectly,  from  any  owner  or  master  or  agent  of  owner  or  master  of  a 
seagoing  vessel  any  remuneration  whatever,  other  than  a  fee  of  ten  dollars 
per  man,  for  supplying  any  seaman  or  apprentice  to  be  entered  on  board 
any  such  seagoing  vessel,  he  shall  for  every  offense,  on  conviction  thereof 
before  any  justice  of  the  peace  or  circuit  court,  be  punished  by  imprisonment 
in  a  county  jail  for  a  period  not  less  than  ten  nor  more  than  one  hundred 
days,  or  by  a  fine  not  less  than  twenty  nor  more  than  two  hundred  dollars. 
[L.  1889,  p.  81,  §  4;  H.  C.  §  1963.] 

§  S074.    Attempting  to  Board  or  Boarding  Vessel;  When  Unlawful. 

If  any  person  not  acting  in  an  official  capacity  shall  board  or  attempt  to 
board  any  ship  or  other  vessel  on  the  Willamette  or  Columbia  river,  not 
engaged  in  the  carrying  of  passengers  for  hire,  without  the  consent  first 
obtained  of  the  captain,  master,  or  other  officer  in  command  thereof  at  the 
time,  such  person,  on  conviction  thereof  before  any  justice  of  the  peace  or 
circuit  court,  shall  be  fined  not  less  than  twenty  nor  more  than  one  hundred 
dollars,  or  be  imprisoned  in  a  county  jail  not  less  than  ten  nor  more  than  one 
hundred  days,  or  both.    [L.  1889,  p.  81,  §  6 ;  H.  C.  §  1953.] 

• 

S  S076.    Imprisonment  for  Debt,  Seamen  Not  Liable  To. 

No  officer  or  seaman  of  a  seagoing  vessel  or  ship  shall  be  arrested  or 
imprisoned  for  debt;  and  any  officer  executing  a  process  of  arrest  for  debt 
upon  such  officer  or  seaman  shall,  upon  conviction  thereof  before  any  justice 
of  the  peace  or  circuit  court,  be  fined  in  a  sum  not  less  than  twenty  nor 
more  than  one  hundred  dollars.     [L.  1889,  p.  81,  §  6 ;  H.  C.  §  1953.] 

This  section  is  not  in  conflict  with  section  or  immunity  which  upon  the  same  tenns 

20  of  the  bill  of  rights,  which  provides  that  shall  not  eaually  apply  to  all  citlxens:  In  re 

no  law  shall   be   enacted  sranting  to  any  Obers,  21  Or.  406.  38  Fac  130,  14  L.  R.  A. 

citlxen   or  class   of  citizens  any  privilege  677. 

§  2076.    Officer  to  Enforce  Act,  How  Appointed  and  His  Duties. 

It  is  hereby  made  the  dnty  of  the  mayor  and  common  council  of  the 
cities  of  Portland  and  Astoria,  in  this  state,  severally  to  appoint  or  designate 
a  person  or  officer,  whose  dnty  it  shall  be  to  see  that  this  act  is  not  violated, 
and  that  the  provisions  thereof  are  enforced,  and  snch  person  or  officer  so 
appointed  or  designated  shall  have  all  the  authority  and  powers  of  a  peace 
officer,  and  may  make  arrests  for  violations  of  the  provisions  of  this  act,  and 
shall  perform  such  other  duties  as  to  the  enforcement  of  this  act  as  may  be 
enjoined  upon  him  by  the  common  council  of  said  cities,  respectively,  and 
shall  receive  such  compensation  for  his  services  as  said  common  council 
may  by  ordinance  provide.     [L.  1889,  p.  81,  §  7;  H.  C.  §  1953.] 

S  2077.    Mark  or  Brand,  DifiFerent  Persons  Using  Same,  When  Prohibited. 

No  two  persons  residing  within  fifteen  miles  of  each  other  shall  use  the 
same  mark  or  brand  in  this  state,  but  in  such  cases  the  person  having  the 
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oldest  recorded  mark  shall  have  the  preference,  but  nothing  contained  herein 
shall  prevent  the  parties  from  agreeing  which  of  them  shall  change  his  mark 
or  brand;  and  any  person  offending  against  the  provisions  of  this  section 
shall^  upon  conviction  before  a  justice  of  the  peace  of  the  proper  county, 
be  fined  for  each  offense  in  any  sum  not  exceeding  five  dollars.  [L.  1854; 
D.  Cd.  p.  782,  §  10;  D.  &  L.  §  706;  H.  C.  §  1954.] 

I  9078.    Marking  Animal  by  Cutting  Ear,  What  Prohibited. 

It  shall  hereafter  be  unlawful  for  any  person,  in  marking  domestic 
animals  on  the  ear,  to  cut,  mark,  or  remove  any  part  exceeding  one  half  of 
the  ear.     [L.  1885,  p.  44,  §  1 ;  H.  C.  §  1955.] 

§  8079.    Penalty  for  Violating  Provisions  of  Preceding  Section. 

Any  person  willfully  violating  section  2078  shall,  on  conviction  of  the 
same,  be  fined  not  less  than  five  nor  more  than  one  hundred  dollars,  or  im- 
prisoned not  less  than  five  nor  more  than  fifty  days  in  the  county  jail,  or 
both  fine  and  imprisonment,  in  the  discretion  of  the  court.  All  justices  of 
the  peace  shall  have  jurisdiction  over  the  foregoing  offenses.  [L.  1885, 
p.  44,  §2;  H.  C.  §1956.] 

I  208Q.    Mark  or  Brand  on  Hides,  Unlawful  to  Obliterate. 

It  shall  be  unlawful  for  any  person  to  cut  or  burn,  or  otherwise  to 
mutilate,  disfigure,  or  obliterate  the  brand,  earmark,  dewlap,  or  other  mark 
of  identification  upon  any  hide  of  any  cattle;  or  to  bum  or  in  any  manner 
to  destroy  the  hide  of  any  cattle.     [L.  1901,  p.  372,  §  1.] 

f  9061.    Hides  With  Identification  Marks  Obliterated  Unlawful  to  SelL 

It  shall  be  unlawful  for  any  person  to  buy  or  sell,  or  to  have  in  possession 
with  intent  to  sell  or  otherwise  dispose  of,  the  hide  of  any  cattle  with  brand, 
dewlap,  earmark,  or  other  mark  of  identification,  cut  or  burned,  or  otherwise 
disfigured,  mutilated,  or  obliterated.     [L.  1901,  p.  372,  §  2.] 

I  9065L    Penalty  for  Violating  Two  Sections  Preceding. 

Any  person  violating  the  provisions  of  this  act  shall  be  fined  not  more 
than  two  himdred  dollars  or  imprisoned  in  the  county  jail  not  more  than 
ninety  days,  or  both  fined  and  imprisoned,  within  the  limits  of  this  section. 
[L.  1901,  p.  372,  §  3.] 

$  8083.    False  Representation  to  Procure  Register  of  Animal 

Every  person  who  shall  by  any  false  or  fraudulent  pretense  obtain 
from  any  club,  association,  society,  or  company  organized  for  the  purpose  of 
improving  the  breed  of  cattle,  horses,  sheep,  swine,  or  other  domestic  animals, 
a  certificate  of  registration  of  any  animal  in  the  herd  register,  or  other 
register  of  any  such  club,  association,  society,  or  company,  or  a  transfer  of 
any  such  registration,  and  every  person  who  shall  knowingly  give  a  false 
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pedigree  of  any  animal,  upon  conviction  thereof  shall  be  punished  by  a  fine 
of  not  exceeding  five  hundred  dollars,  or  by  imprisonment  in  the  penitentiary 
for  a  tern;i  not  exceeding  one  year,  or  in  a  county  jail  for  a  term  not  exceed- 
ing one  year,  or  by  both  such  fine  and  imprisonment.  [L.  1887,  p.  49,  §  1; 
H.  C.  §  1957.] 

§  1084.    Exhibiting  Deformed  Person. 

No  person  or  persons  shall  exhibit,  or  cause  to  be  exhibited,  in  any 
public  place  within  this  state,  any  deformed  person,  either  for  reward  or 
gratuity.     [L.  1874,  p.  116,  §  1 ;  H.  C.  §  1964.] 

§  9086.    Penalty  for  Exhibiting  Deformed  Person. 

Any  person  violating  the  first  section  of  this  act  shall,  upon  conviction 
thereof,  be  punished  for  each  offense  by  fine  not  less  than  twenty-five  nor 
more  than  fifty  dollars,  or  by  imprisonment  in  the  county  jail  not  less  than 
one  nor  more  than  three  months,  or  by  both,  in  the  discretion  of  the  court 
[L.  1874,  p.  116,  §  2 ;  H.  C.  §  1965.] 

S  2086.    Justices'  Courts   Have  Jurisdiction  —  District  Attorneys  Required  to 
Prosecute. 

Justices'  courts  shall  have  jurisdiction  of  offenses  against  this  act,  and 
it  is  hereby  made  the  duty  of  the  district  attorneys  to  prosecute  all  persons 
violating  the  provisions  of  this  law.     [L.  1874,  p.  116,  §  3;  H.  C.  §  1966.] 

§2087.    Resisting  Officer  Authorised  to  Take  Military  Property. 

When  the  commander-in-chief  shall  order  the  return  to  the  state  of  any 

m 

arms,  equipments,  military  stores,  or  other  military  property  belonging  to 
the  state,  such  arms  and  military  property  shall  be  immediately  delivered  to 
the  oflBcer  authorized  in  such  order  to  receive  it,  he  receipting  for  the  same, 
and  describing  their  condition  in  such  receipts,  and  if  the  property  men- 
tioned in  such  order  shall  not  be  promptly  delivered  as  directed,  the  oflScer 
named  in  such  order  is  hereby  authorized  to  take  immediate  possession  of 
the  same  in  the  name  of  the  state ;  and  any  person  resisting  such  officer  in 
the  performance  of  this  duty  shall  be  deemed  guilty  of  a  misdemeanor,  pun- 
ishable by  imprisonment  for  not  more  than  six  months  in  the  county  jail, 
and  shall  be  subject  to  a  fine  not  exceeding  five  hundred  dollars,  to  be  recov- 
ered by  an  action  brought  by  the  district  attorney  in  the  name  of  the  state, 
and  be  paid  into  the  treasury  as  a  part  of  the  military  fund.  [L.  1862; 
D.  Cd.  p.  804,  §  45 ;  D.  (&  L.  §  707 ;  H.  C.  §  1967.] 

§  2088.    Concealed  Weapons,  Carrying  of,  Unlawful. 

It  shall  be  unlawful  for  any  person  to  carry  concealed  about  his  person 
in  any  manner  whatever  any  revolver,  or  other  firearm,  or  any  knife  (other 
than  an  ordinary  pocketknife),  or  any  dirk  or  dagger,  slung  shot,  or  metal 
knuckles,  or  any  instrument  by  the  use  of  which  injury  could  be  inflicted 
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upon  the  person  or  property  of  any  other  person.     [L.  1886,  p.  33,  §  1 ; 
H.  C.  §1969.] 

§9088.    Penalty  for  Carrjring  Concealed  Weapons. 

Any  person  violating  any  of  the  provisions  of  section  2088  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  ten  dollars  nor  more  than  two  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail  not  less  than  five  days  nor  more 
than  one  hundred  days,  or  by  both  fine  and  imprisonment,  in  the  discretion 
of  the  court.  Nothing  in  this  act  shall  be  construed  to  apply  to  any  sheriflf, 
constable,  police,  or  other  peace  officer,  whose  duty  it  is  to  serve  process  or 
make  arrests.  Justices  of  the  peace  shall  have  concurrent  jurisdiction  to  try 
any  person  or  persons  charged  with  violating  any  of  the  provisions  of  this  act. 
[L.  1885,  p.  33,  §§  2,  3,  4;  H.  C.  §  1970.] 

i  8080.    Fraudulent  Wearing  of  Grand  Army  Badge. 

Any  person  who  shall  willfully  wear  the  badge  or  button  of  the  Grand 
Army  of  the  Republic,  or  who  shall  use  or  wear  the  same  to  obtain  aid  or 
assistance  thereby  within  this  state,  unless  he  shall  be  entitled  to  use  or  wear 
the  same  under  the  rules  and  regulations  of  the  department  of  the  Oregon 
Grand  Army  of  the  Republic,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  punished  by  imprisonment  for  a  term  not  to  exceed  thirty 
days  in  the  county  jail,  or  a  fine  not  to  exceed  twenty  dollars,  or  by  both 
such  fine  or  imprisonment.  Courts  of  justices  of  the  peace  shall  have  juris- 
diction of  the  offense  defined  and  made  punishable  by  this  section.  [L.  1887, 
p.  12,  §§  1,  2 ;  H.  C.  §  1971.] 

§8081.    United  States  Flag,  Desecration  of,  Prohibited. 

Any  person  who  in  any  manner,  for  exhibition  or  display,  shall  place 
or  cause  to  be  placed  any  words,  or  figures,  or  numbers,  or  marks,  or  in- 
scriptions, or  picture,  or  design,  or  device,  or  symbol,  or  token,  or  notice, 
or  drawing,  or  any  advertisement  of  any  nature  whatever,  upon  any  fiag, 
standard,  color,  or  ensign  of  the  United  States,  or  shall  expose  or  cause  to  be 
exposed  to  public  view  any  such  fiag,  standard,  color,  or  ensign  of  the 
United  States,  upon  which  shall  be  printed,  painted,  or  otherwise  placed, 
or  to  which  shall  be  attached,  appended,  affixed,  or  annexed,  any  words,  or 
figures,  or  numbers,  or  marks,  or  inscriptions,  or  pictures,  or  design,  or 
device,  or  symbol,  or  token,  or  notice,  or  drawing,  or  any  advertisement  of 
any  nature  or  kind  whatever,  or  who  shall  expose  to  public  view,  or  shall 
manufacture,  or  sell,  or  expose  for  sale,  or  have  in  possession  for  sale,  or  for 
use,  any  article,  or  thing,  or  substance,  being  an  article  for  merchandise, 
or  a  receptacle  of  merchandise,  upon  which  shall  have  been  printed,  painted, 
or  attached,  or  otherwise  placed,  a  representation  of  any  such  flag,  standard, 
color,  or  ensign  of  the  United  States,  to  advertise,  or  call  attention  to,  or  to 
decorate,  or  to  ornament,  or  to  mark,  or  to  distinguish  the  article  or  thing. 
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on  which  so  placed,  or  shall  publicly  mutilate,  trample  upon,  or  publicly 
deface,  or  defy,  or  defile,  or  cast  contempt,  either  by  words  or  act,  upon  any 
such  flag,  standard,  color,  or  ensign  of  the  United  States,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  subject  to  a  fine  of  not  less  than  twenty  dollars 
nor  more  than  one  hundred  dollars.     [L.  1901,  p.  286,  §  1.] 

§  8092.    Word  ''Flag/'  etc.,  as  Used  in  Act;  What  to  Include. 

The  words  flag,  standard,  color,  or  ensign  of  the  United  States,  as  used 
in  this  act,  shall  include  any  flag,  any  standard,  any  color,  any  ensign,  or 
any  representation  of  a  flag,  standard,  color,  or  ensign,  or  a  picture  of  a  flag, 
standard,  color,  or  ensign,  made  of  any  substance  whatever,  or  represented 
on  any  substance  whatever,  and  of  any  size  whatever,  evidently  purporting 
to  be,  either  of  said  flag,  standard,  color,  or  ensign  of  the  United  States,  or 
a  picture,  or  a  representation  of  either  thereof,  upon  which  shall  be  shown 
the  colors,  the  stars  and  the  stripes,  in  any  nimiber  of  either  thereof,  or  by 
which  the  person  seeing  the  same,  without  deliberation,  may  believe  the  same 
to  represent  the  flag,  or  the  colors,  or  the  standard,  or  the  ensign  of  the 
United  States  of  America.     [L.  1901,  p.  287,  §  2.] 

I  9098.    What  Acts  Not  Included  Herein. 

This  act  shall  not  apply  to  any  act  permitted  by  the  statutes  of  the 
United  States,  or  by  the  United  States  army  and  navy  regulations,  nor  shall 
this  act  be  construed  to  apply  to  the  regular  issue  of  a  newspaper  or  other 
periodical  on  which  shall  be  printed  said  flag  disconnected  from  any  adver- 
tisement.    [L.  1901,  p.  287,  §3.] 

§  9094.    Asking  to  be  Placed  on  Jury  Unlawful. 

Any  person  who  shall  ask  or  request  any  sheriff,  constable,  or  other 
person  or  persons,  whose  duty  it  is  or  may  be  under  the  law  to  select  or 
summons  any  jury  or  juror,  that  he  be  selected  or  put  upon  the  jury,  or 
shall  procure  or  offer  to  procure  for  himself  or  for  another  person  a  place 
upon  any  jury,  or  shall  seek  to  have  himself  or  another  placed  upon  the  list 
of  jurors  that  is  now  required  by  law  to  be  made,  shall  be  deemed  giulty 
of  a  misdemeanor,  and  upon  conviction  shall  be  flned  in  any  sum  not  exceed- 
ing three  hundred  dollars.     [L.  1889,  p.  133,  §  1.] 

§  8095.    Selecting  Person  for  Jury  Who  Has  Made  Request  UnlawfuL 

Any  sheriff,  constable,  or  other  person  whose  duty  it  may  be  under  the 
law  to  select  or  summons  a  jury,  who  shall  select,  summons,  or  place  upon 
any  jury  any  person  whom  he  has  been  asked  or  requested  to  select  or  sxun- 
mon,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  in  any  sum  not  exceeding  three  hundred  dollars.  [L.  1889, 
p.  133,  §2.] 

§  9096.    Street  Car  Fare  in  Cities  of  Above  Fifty  Thousand  Inhabitants. 

That  it  shall  be  unlawful  for  any  person,  company,  or  corporation, 
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owning  or  operating  a  line  or  lines  of  street  railway  within  the  corporate 
limits  of  any  city  in  the  State  of  Oregon  having  a  population  of  over  fifty 
thousand  inhabitants^  to  charge  a  rate  of  fare  to  a\iy  passenger  exceeding 
the  sum  of  five  cents  for  any  one  continuous  trip  in  any  one  general  direc- 
tion between  any  two  points  on  the  street  railway  line  of  such  person,  com- 
pany, or  corporation  within  the  corporate  limits  of  such  city.  Any  violation 
of  this  section  shall  be  punished  by  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  one  hundred  dollars.     [L.  1901,  p.  23,  §  2.] 

I  2097.    Barbering  on  Sunday  Unlawful. 

That  it  shall  be  a  misdemeanor  for  any  person  or  persons  to  carry  on 
the  business  of  barbering  on  Sunday  in  Oregon.     [L.  1901,  p.  17,  §  1.] 

I  2098.    Penalty  for  Barbering  on  Sunday. 

Any  person  or  persons  found  guilty  of  violating  this  act  shall  be  pun- 
ished by  a  fine  of  ten  dollars  or  by  imprisonment  in  the  county  jail  for 
five  days  for  the  first  oflEense;  and  by  a  fine  of  not  less  than  twenty-five 
dollars  nor  more  than  fifty  dollars,  or  by  imprisonment  in  the  county  jail 
for  not  less  than  ten  days  nor  more  than  twenty-five  days,  for  the  second 
offense,  and  for  each  subsequent  offense.     [L.  1901,  p.  17,  §  2.] 

i  2099.    The  Term  "Person,"  etc.,  What  to  Include. 

The  term  "person^'  or  "persons,"  used  in  this  act,  shall  be  deemed  to 
include  partnerships  and  corporations.     [L.  1901,  p.  17,  §  3.] 

i  2100.    Steamboat  Smokestacks  Fixed  to  be  Lowered  on  What  Boats. 

Any  person  or  persons,  corporation  or  corporations,  operating  any 
steamboat  or  other  water  craft  on  the  Willamette  river  above  the  city  of 
Portland,  in  the  State  of  Oregon,  shall  so  construct  the  smokestacks  upon 
any  such  steamboat  or  other  water  craft  with  hinges  so  arranged  that  the 
smokestacks  thereon  can  be  lowered  to  a  level  with  the  pilot  house  upon 
such  steamboat  or  other  water  craft  when  necessary  to  pass  under  any 
bridge  constructed  or  which  shall  be  constructed  across  said  Willamette 
river.  Any  person  or  persons,  corporation  or  corporations,  violating  any 
of  the  provisions  of  this  act,  and  for  want  of  such  appliances  shall  injure 
or  damage  any  bridge  or  bridges  across  said  Willamette  river,  shall,  upon 
conviction  before  any  competent  court,  be  fined  not  less  than  fifty  dol- 
lars nor  more  than  five  hundred  dollars.     [L.  1891,  p.  153,  §  1.] 

S  2101.    Street  Car  Vestibules  Required  During  What  Months. 

Each  corporation,  company,  and  individual  owning,  managing,  or  opera- 
ting any  street  railway  line  in  the  State  of  Oregon  shall  provide,  during 
the  months  of  November,  December,  January,  February,  and  March  of  each 
year,  all  cars  run  or  used  on  its  or  their  respective  roads  with  good,  sub- 
stantial, and  sufficient  vestibules  or  weather  guards  for  the  reasonable  pro- 
tection of  the  employees  operating  passenger  cars  of  such  corporation,  com- 
pany, or  individual.     [L.  1901,  p.  122,  §  1.] 
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fi  2108.    How  Constructed  and  Maintained. 

The  vestibules  or  weather  guards  provided  for  in  section  2101  shall  be 
so  constructed  and  so  maintained  and  adjusted  upon  each  car  during  each 
of  the  said  months  as  to  reasonably  protect  the  employees  of  such  corporation, 
company,  or  individual  operating  said  passenger  car  from  the  wind,  rain, 
or  snow.     [L.  1901,  p.  123,  §  2.] 

S  8103.    Penalty  for  Violation  of  Act 

Any  violation  of  the  provisions  of  this  act  shall  be  deemed  a  misde- 
meanor, and  shall  subject  the  owner  or  manager  of  such  street  railway 
line  to  a  penalty  of  one  hundred  dollars  fine  for  the  first  oflEense,  and  one 
hundred  dollars'  for  each  and  every  subsequent  violation  thereof,  and  each 
car  run  one  day  when  not  so  equipped  shall  constitute  a  separate  violation 
hereof.     [L.  1901,  p.  123,  §  3.] 

§  8104.    Prosecuting  Attorneys  Required  to  Enforce  Act. 

It  shall  be  the  duty  of  the  prosecuting  attorneys  of  the  various  districts 
in  this  state  to  see  that  the  provisions  of  this  act  are  strictly  enforced. 
[L.  1901,  p.  123,  §  5.] 

S8105.    Obstructing   Road   or   Bridge   or   Injuring   Material   Therefor,   How 
Punished. 

If  any  person  shall  injure  or  obstruct  any  highway,  macadamized  road, 
plank  road,  railway,  canal,  or  bridge,  or  shall  injure  or  destroy  any  materials 
being  used  in  the  construction  or  repair  of  any  such  road,  canal,  or  bridge, 
such  person,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  county  jail  not  less  than  one  month  nor  more  than  six  months,  or  by 
fine  not  less  than  twenty-five  dollars  nor  more  than  five  hundred  dollars. 
[L.  1864;  D.  Cd.  §682;  D.  &  L.  §715;  H.  C.  §1972.] 

In  a  prosecution  for  obstructiner  a  hl^h-  In  the  indictment  it  is  not  necessazy  to 

way  the  state  must  show  that  the  higrhway  set  out  the  termini  of  the  highway;  it  is 

was  a  legally  established  highway,  and  the  sufficient  to  set  out  in  a  comoendious  way 

record  of  the  proceedings  to  lay  out  such  that   it   is  a  highway.     If   the   termini  be 

highway  must  affirmatively  show  the  neces-  stated,  they  must  ordinarily  be  proved,  but 

sary   Jurisdictional   facts,    as    the   court   in  when   a   local   description   sufficient  to  fix 

laying  out  such  highway  is  a  court  of  spe-  the  precise  point  of  obstruction  is  given,  as 

clal  and  limited  Jurisdiction:  State  v.  Myers,  well  as  the  termini,  the  latter  may  be  dls- 

20  Or.  444,  26  Pac.  307;   State  v.  Officer,  4  regarded  on  proof  of  a  hig^hway  at  the  place 

Or.  182.  of  obstruction:    State  v.  Hume,  12  Or.  ISS, 

6  Pac.  427. 

S  8106.    Obstructing  Highway. 

Any  person  or  persons  driving  or  herding,  or  causing  to  be  driven  or 
herded,  cattle,  horses,  sheep,  or  any  kind  of  live  stock  along  or  near  a  public 
highway,  and  causing  such  highway  to  be  obstructed  thereby  with  stones, 
earth,  or  other  debris,  and  leaving  the  same  to  so  remain  for  more  than 
twenty-four  hours,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  in  any  sum  not  exceeding  two  hundred  dollars, 
such  fine  to  be  enforced  as  other  fines  in  criminal  cases,  and  justices  of  the 
peace  of  the  county  where  the  offense  is  committed  shall  have  original  juris- 
diction of  all  violations  hereof.     [L.  1891,  p.  74,  §  1.] 
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I  2107.    Discharging  Ballast  in  Navigable  Waters. 

If  any  person^  whether  he  be  an  oflBcer  of  a  vessel  or  not,  shall  dis- 
charge the'  ballast  of  any  vessel  into  the  navigable  portions  or  channels  of 
any  of  the  bays,  harbors,  or  rivers  of  this  state,  or  within  the  jurisdiction  of 
this  state,  so  as  to  injuriously  affect  such  portions  or  channels  of  such  bays, 
harbors,  or  rivers,  or  to  obstruct  the  navigation  thereof,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county  jail 
not  less  than  three  months  nor  more  than  one  year,  or  by  fine  not  less  than 
one  hundred  nor  more  than  five  hundred  dollars.  [L.  1864 ;  D.  Cd.  §  683 ; 
D.  &  L.  §  716 ;  H.  C.  §  1973.] 

§  8108.    Placing  Drift  in  Stream  or  Draining  Ditch. 

Any  person  or  persons  who  shall  willfully,  wantonly,  or  negligently  cut, 
fall,  throw,  or  place  in  any  running  stream  in  this  state,  of  sufficient  capacity 
to  float  any  saw  log,  or  logs,  or  in  any  draining  ditch  in  this  state,  any  tree, 
brush,  log,  or  drift,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  ten  dollars  or  more  than 
fifty  dollars:  Provided  always,  that  this  act  shall  not  apply  to  saw  logs 
placed  in  any  stream  for  driving  or  rafting.     [L.  1891,  p.  74,  §  1.] 

f  2109.    Destrojring,  Injuring,  or  Mooring  to  Buoys. 

Any  person  or  persons  who  shall  moor  any  vessel  or  vessels  of  any  kind 
or  name  whatsoever,  or  any  boat,  skiff,  barge,  scow,  raft,  or  part  of  a  raft, 
to  any  buoy  or  beacon  placed  in  the  navigable  waters  of  the  state,  or  in  any 
bay,  river,  or  arm  of  the  sea  bordering  upon  this  state,  by  the  authority 
of  the  TJnited  States  lighthouse  board,  or  shall  in  any  manner  hang  on 
with  any  vessel,  boat,  skiff,  barge,  scow,  raft,  or  part  of  a  raft,  to  any  su(?h 
buoy  or  beacon,  or  shall  willfully  remove,  damage,  or  destroy  any  such  buoy 
or  beacon,  or  shall  cut  down,  remove,  damage,  or  destroy  any  beacon  or 
beacons  erected  on  land  in  this  state  by  authority  of  the  said  United  States 
lighthouse  board,  shall  for  every  such  offense  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  before  any  court  of  competent  juris- 
diction shall  be  punished  by  a  fine  not  less  than  one  hundred  nor  more 
than  two  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  less 
than  one  nor  more  than  six  months,  or  by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court.     [L.  1874,  p.  9,  §  1 ;  H.  C.  §  1974.] 

§  2110.    Refusal  to  Tow  or  Discrimination  by  Master  of  Tugboat 

Any  tugboat  towing  for  hire  in  any  of  the  waters  of  this  state  is  a 
common  carrier  for  the  business  of  towing  vessels.  It  shall  be  unlawful  for 
the  master  or  owner  of  any  such  tug  to  refuse  to  tow  any  vessel  of  the  class 
usually  towed  by  such  tug,  or  to  discriminate  either  in  the  charges  for 
towing  or  in  time ;  but  they  shall  tow  all  such  vessels  in  the  order  in  which 
they  may  may  be  announced  ready :  Provided,  that  towing  in  or  out  of  a  bar 
harbor  may  take  precedence  over  towing  inside  of  such  harbor.    Any  viola- 
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tion  of  this  enactment  shall  be  a  misdemeanor,  and  upon  conviction,  the 
person  guilty  shall  be  fined  in  any  sum  not  less  than  one  hundred  nor  more 
than  two  hundred  and  fifty  dollars,  and  by  imprisonment  in  the  county  jail 
not  less  than  ten  days  nor  more  than  twenty-five  days.  Justices  of  the 
peace  shall  have  jurisdiction  of  any  misdemeanors  arising  under  this  enact- 
ment.    [L.  1880,  p.  26,  §§  1,  2,  3,  4;  H.  C.  §  1976.] 

S  8111.    Tearing  Down  Posted  Notices. 

If  any  person  shall  willfully  tear  down,  alter,  or  deface  any  posted. 
written,  or  printed  notice,  posted  or  put  up  in  pursuance  of  any  law  requiring 
or  authorizing  the  same  to  be  done,  before  the  time  for  which  such  notice 
is  given  has  expired,  such  person,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  county  jail  not  less  than  one  month  nor  more  than 
six  months,  or  by  fine  not  less  than  fifty  dollars  nor  more  than  three  hundred 
dollars.     [L.  1864;  D.  Cd.  §  684;  D.  &  L.  §  717;  H.  C.  §  1976.] 

i  2119.    Defacing,  etc..  Inscription  on  Comer  or  Bearing  Tree. 

Any  person  who  shall  willfully  deface  or  obliterate  any  inscription  on 
any  comer  or  bearing  tree,  or  shall  cut  down  any  bearing  tree,  or  destroy 
any  comer  of  a  survey  made  under  the  provisions  of  the  law  defining  the 
duties  of  county  surveyor,  shall  be  liable  for  all  damages  to  the  persons 
interested,  and  also  be  subject  to  a  fine  of  not  less  than  fifty  nor  more  than 
five  hundred  dollars,  and  be  liable  to  imprisonment  in  the  county  jail,  if  the 
circuit  court  so  decide.     [L.  1870,  p.  45,  §  2 ;  D.  &  L.  §  717a;  H.  C.  §  1977.] 

§  811S.    Switch  or  Carlock  Keys,  Making,  etc.,  Without  Carrier's  Consent. 

It  shall  be  unlawful  for  any  person,  by  himself  or  another,  without  the 
written  order  and  consent  of  such  common  carrier,  to  make,  simulate,  imitate, 
sell,  or  dispose  of  any  key  belonging  to  or  which  might  be  used  to  open  or 
unlock  any  switchlock,  carlock,  or  locks  used  upon  or  belonging  to  any  switch 
or  car  of  any  kind  owned,  controlled,  or  operated  by  any  common  carrier 
in  this  state.     [L.  1893,  p.  65,  §  1.] 

§  2114.    Penalty  for  Violation  of  Preceding  Section. 

Any  person  violating  the  provisions  of  this  act  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  less  than  thirty  days  nor  more  than  one 
year.     [L.  1893,  p.  55,  §  2.] 

§  8115.    Selling  Liquor  Without  License. 

If  any  person  or  persons  shall  barter,  sell,  or  dispose  of  in  any  manner, 
any  malt,  vinous,  or  spirituous  liquors,  without  having  first  obtained  a 
license  therefor,  as  provided  by  law,  such  person  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  be  fined  not  less  than  two 
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hundred  and  fifty  dollars  nor  more  than  five  hundred  dollars.     [L.  1885 
(special  session),  p.  25,  §1;  H.  C.  §1989.] 

Tlie   language  of  this  statute  is  absolute  ment:     State   v.    Cliastaln,   19   Or.   179,   23 

and  unconditional.    Its  purpose  is  to  compel  Pac.  963. 

evez-y   one  who  engages  in  the  sale  of  in-  Statutes  prohibitiner  the  sale  of  liquors 

tozlc&tincr  drinks  to  first  obtain  a  license  as  without    first    havingr    obtained    a    license 

required;    otherwise   he  acts   at   his   peril,  therefor  are  in  the  nature  of  fiscal  and  po- 

8o.  'w^ben  one  acts  as  the  asrent  of  another,  lice  regulations,  and  make  their  violation 

neitlier  he   nor  his  principal  having  a  11-  indictable  Irrespective  of  guilty  knowledge: 

cense,  he  is  liable  personally  to  an  indict-  State  v.  Chastain,  19  Or.  176,  23  Pac.  963. 

i  8116.    Penalty  for  Keeping  Hurdy-gurdy  House  Without  License. 

Any  person  who,  within  the  meaning  of  the  act  to  regulate  hurdy- 
gurdy  dancehouses,  approved  October  22,  1864,  is  deemed  a  keeper  of  a 
public  dancehouse,  who  shall  fail  or  neglect  to  secure  a  license  as  required 
by  this  title,  shall,  on  conviction  thereof  before  any  justice  of  the  peace,  city 
or  county  recorder,  or  other  court  of  competent  jurisdiction,  in  a  suit  in  the 
name  of  the  state,  be  punished  by  a  fine  not  less  than  five  hundred  nor  more 
than  one  thousand  dollars,  and  imprisonment  not  less  than  one  nor  more 
than  six  months.  [L.  1864;  D.  Cd.  p.  777,  §27;  D.  &  L.  §727;  H.  C. 
§  1990.] 

i  ftll7.    Sheriff  Required  to  Prosecute  —  Penalty  for  Refusal. 

It  shall  be  the  duty  of  the  sheriflE  of  any  county  where  such  houses  are 
kept  to  prosecute  the  suit  contemplated  by  section  2116;  and  if  such  sheriflf 
shall  fail  or  neglect  to  prosecute  the  suit  mentioned  in  this  section,  he 
shall,  on  conviction,  forfeit  the  sum  of  five  hundred  dollars  for  each  and 
every  offense :  Provided  however,  that  nothing  in  this  title  shall  be  so  con- 
strued as  to  prevent  any  person  from  prosecuting  the  suit  mentioned  in  such 
section.     [L.  1864;  D.  Cd.  p.  777,  §28;  D.  <&  L.  §728;  H.  C.  §1991.] 


CHAPTER   IX. 

OF  CBIMBS  AGAINST  PUBLIC  HEALTH,   SAFETY,  AND  CONVENIENCE. 

i  2118.    Penalty  for  Selling  Unwholesome  Provisions. 

If  any  person  shall  knowingly  sell  any  kind  of  diseased,  corrupted, 
or  unwholesome  provisions,  whether  for  meat  or  drink,  without  making 
the  same  fully  known  to  the  buyer,  such  person,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail  not  less  than  three 
months  nor  more  than  one  year,  or  by  fine  not  less  than  fifty  nor  more  than 
five  hundred  dollars.     [L.  1864 ;  D.  Cd.  §  685 ;  D.  &  L.  §  718 ;  H.  C.  §  1978.] 

i  2119.    Adulterating  Provisions  With  Injurious  Substance. 

If  any  person  shall  adulterate  for  the  purpose  of  sale  any  substance 
intended  for  meat  or  drink  vrith  any  substance  injurious  to  health,  or  shall 
sell  or  offer  for  sale  any  substance  so  intended,  knowing  the  same  to  be  so 
adulterated,  such  person,  upon  conviction  thereof,  shall  be  punished  in  the 
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maimer  provided  in  section  2118.     [L.  1864;  D.  Cd.  §  686;  D.  &  L.  §  719; 
H.  C.  §  1979.] 

§  2120.    Adulterating  Drugs  «o  as  to  Render  Injurious  to  Health. 

If  any  person  shall  adulterate  for  the  purpose  of  sale  any  drug  or  med- 
icine, in  such  manner  as  to  render  the  same  injurious  to  health,  or  shall 
knowingly  sell  or  offer  for  sale  any  such  adulterated  drug  or  medicine,  such 
person,  upon  conviction  thereof,  shall  be  punished  in  the  manner  provided 
in  section  2118,  and  such  adulterated  drugs  or  medicines  shall  be  forfeited 
and  destroyed.     [L.  1864 ;  D.  Cd.  §  687 ;  D.  (&  L.  §  720 ;  H.  C.  §  1980.] 

§  2121.    Unwholesome  Foods  and  Medicines,  Sale  of  Unlawful. 

It  shall  be  unlawful  for  any  person  or  persons  to  sell  or  exchange,  or 
expose  for  sale  or  exchange,  any  unwholesome,  imclean,  tainted,  or  diseased 
foods  or  medicines  of  any  kind  whatever.     [L.  1893,  p.  99,  §  2.] 

$  2122.    Penalty  for  Violation  of  Last  Section. 

Whosoever  violates  any  of  the  provisions  of  this  act  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  ot 
not  less  than  twenty-five  dollars  nor  more  than  one  hundred  dollars,  or  bj 
imprisonment  in  the  county  jail  not  less  than  thirty  days  nor  more  than 
six  months.  Justices'  courts  shall  have  jurisdiction  of  all  cases  arising  under 
this  act.     [L.  1893,  p.  100,  §  5.] 

S  2128.    Innocent  Purchasers  of  Adulterated  Products,  Requirement  From! 

If  any  person  or  persons  shall  have  purchased  foods,  drinks,  medicines, 
or  fertilizers,  believing  them  to  be  pure  and  unadulterated,  which  shall 
prove  by  analysis  or  tests  to  be  adulterated,  such  person  or  persons  shall 
not  be  deemed  guilty  under  this  act :  Provided,  that  such  person  or  persons 
pay  to  the  state  dairy  and  food  commissioner  the  sum  of  ten  dollars  in  case 
of  analysis  or  five  dollars  for  each  test  made  by  him  to  determine  the  quaUty 
of  such  foods,  drinks,  medicines,  or  fertilizers,  as  the  case  may  be,  and 
who  shall,  after  being  informed  of  such  adulteration,  at  once  mark  tte 
same  as  required  by  section  2121;  all  moneys  collected  by  the  commis- 
sioner for  making  analysis  shall  be  paid  by  the  commissioner  to  the  state 
agricultural  college  for  making  tests,  to  be  credited  to  the  state,  and  be- 
come a  part  of  the  state  appropriation  to  defray  the  expenses  of  the  enforce- 
ment of  this  act.     [L.  1893,  p.  100,  §  6.] 

See   dairy   commission   act,    1901,   p.   266  the  act  of  1893,  but  which  did  not.  in  &ct. 

(chapter  III,  title  XXXV,  Vol.  II).  do  so,  otherwise  than  by  implication.  &b  to 

The  three  last  precedingr  sections  are  from  portions  of  the  former  act.  The  act  of  18$9 
the  act  of  1893,  p.  99.  Section  2  of  the  act  was  repealed  by  the  act  of  1901  (L.  p.  256), 
of  1893  includes  8  1  entire,  with  the  addition  9§  3766  to  3793.  post.  Section  2  of  the  act 
of  the  words  "or  medicines."  That  section  of  1901  prohibits,  etc.,  the  sale  of  any 
has  no  provision  as  to  marking:  adulterated  adulterated  food,  drink,  medicine,  or  fer- 
products,  and  by  the  reference  to  i  2,  con-  tilizer,  unless  the  same  shall  be  plainly 
tained  in  S  2123,  it  was  probably  intended  to  marked,  so  as  to  distinguish  it  ftom  the 
refer  to  8  3  of  the  act  of  1893,  which  did  pure  article.  Sections  2119.  2120,  make  it  a 
contain  such  a  provision.  The  remaining:  crime  to  adulterate  for  the  purpose  of  sale 
provisions  of  that  act  were  superseded  by  any  substance  intended  for  meat  or  drink, 
an  act  passed  in  1899  (Lw  p.  46),  which  pur-  or  any  drug  or  medicine,  with  any  sub- 
ported  in  its  title  to  be  an  act  to  repeal  stance  injurious  to  health,  so  that  by  these 
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statutes,  taken  together,  the  sale  of  adul-  out  makiner  the  same  fully  known  to  the 

torated  foods  and  medicines,  marked  so  as  buyer,  is  superseded  by  the  act  of  1893,  by 

to   dlstlncrulsh  them  from  the  pure  article,  which    it   is   made   unlawful,    without   any 

is  not  a  crime  unless  the  adulterating  sub-  Qualification  whatever,  to  sell  unwholesome, 

6 lance  is  injurious  to  health.  etc.,  foods  or  medicines.     That  section  is 

Section  2118,  which  prescribes  a  penalty  retained   in   this   compilation,    because   the 

for    the   sale   of  diseased   or  unwholesome  penalty  which  it  provides  is  made  to  apply 

provisions,  whether  for  meat  or  drink,  with-  to  the  acts  prescribed  in  S5  2119  and  2120. 

§  8184.    Adulterated  Candy »  Sale  of,  Prohibited. 

That  no  person  shall^  by  himself^  his  servants^  or  agent,  or  as  servant 
or  agent  of  any  other  person,  persons,  or  corporation,  manufacture  for  sale, 
or  knowingly  sell  or  offer  to  sell  any  candy  or  other  confectionery  adulterated 
by  the  admixture  of  terra  alba,  barytes,  talc,  or  any  other  mineral  substance, 
or  by  poisonous  colors  or  flavors  or  other  ingredients  injurious  or  detri- 
mental to  the  health  of  consumers.     [L.  1899,  p.  45,  §  1.] 

%  8125.    Penalty  for  Adulterating  Candy. 

Any  person  violating  any  of  the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished 
by  a  fine  not  exceeding  one  hundred  dollars,  or  sentenced  to  the  county  jail 
for  a  period  not  exceeding  six  months;  and,  in  addition  to  said  fine  or  pun- 
ishment, the  candy  so  adulterated  shall  be  forfeited  and  destroyed  by  order 
of  the  court  having  jurisdiction  of  the  offense.  Justices'  courts  shall  have 
jurisdiction  of  all  cases  arising  under  this  act.     [L.  1899,  p.  45,  §  2.] 

f  2196.    Duty  of  Food  Commissioner  Under  Section  2124. 

It  shall  be  the  duty  of  the  Oregon  state  food  and  dairy  commissioner 
to  enforce  the  provisions  of  this  act.     [L.  1899,  p.  45,  §  3.] 

§  2127.    Duty  of  Chemist  of  State  Agricultural  College  Under  Section  2124. 

It  shall  be  the  duty  of  the  chemist  of  the  state  agricultural  college  to 
correctly  analyze  any  and  all  substances  the  said  commissioner  may  send 
him  for  the  purpose  of  carrying  out  the  provisions  of  this  act.  [L.  1899, 
p.  45,  §  4.]  • 

f  2128.    Polluting  With  Sewage,  etc.,  Water  for  Domestic  Use  Unlawful. 

Any  person  who  shall  put  any  sewerage,  drainage,  or  refuse,  or  polluting 
matter,  as  either  by  itself  or  in  connection  with  other  matter  will  corrupt 
or  impair  the  quality  of  any  well,  spring,  brook,  creek,  branch,  or  pond  of 
water,  which  is  used  or  may  be  used  for  domestic  purposes,  shall  be  deemed 
guilty  of  misdemeanor.     [L.  1885,  p.  110,  §  1 ;  H.  C.  §  1981.] 

f  2128.    Animal  Carcass,  etc.,  Unlawful  to  Place  in  Water  for  Domestic  Use  or 
Near  Dwelling. 

If  any  person  shall  put  any  dead  animal  carcass,  or  part  thereof,  excre- 
ment, putrid,  nauseous,  noisome,  decaying,  deleterious,  or  offensive  substance 
into,  or  in  any  other  manner  not  herein  named  befouls,  pollutes,  or  impairs 
the  quality  of,  any  spring,  brook,  creek,  branch,  well,  or  pond  of  water 
which  is  or  may  be  used  for  domestic  purposes,  or  shall  put  any  such  dead 


736  Of  thb  Sevbbal  Classes  of  Crimes,  etc.    [ title  xix. 

animal  carcass^  or  part  thereof,  excrement,  putrid,  nauseous,  noisome,  de- 
caying, deleterious,  or  offensive  substance  within  one  half  mile  of  any 
dwelling  house  or  public  highway  and  leave  the  same  without  proper  burial, 
or,  being  in  the  possession  or  control  of  any  land,  shall  knowingly  permit 
or  suffer  any  such  dead  animal  carcass,  or  part  thereof,  excrement,  putrid, 
nauseous,  noisome,  decaying,  deleterious,  or  offensive  substance  to  remain 
without  proper  burial  upon  such  premises,  within  one  half  mile  of  any 
dwelling  house  or  public  highway,  whereby  the  same  becomes  offensive  to 
the  occupants  of  such  dwelling  or  the  traveling  public,  he  shall  be  deemed 
guilty  of  a  misdemeanor.  [L.  1885,  p.  110,  §2;  L.  1889,  p.  29;  H.  C. 
§  1982.] 

S  2130.    Penalty  for  Violating  Preceding  Provisions,  and  Jurisdiction  to  E^orce. 

Any  person  violating  the  provisions  of  this  act  shall,  upon  convictioo, 
be  fined  not  less  than  ten  nor  more  than  fifty  dollars,  or  be  imprisoned  not 
less  than  five  days  nor  more  than  twenty-five  days,  or  by  both  fine  and  im- 
prisonment. Justices  of  the  peace  shall  have  jurisdiction  of  offenses  com- 
mitted against  the  provisions  of  this  act.  [L.  1885,  p.  110,  §3;  H.  C. 
§  1983.] 

f  21S1.    Polluting  Water  Used  for  Domestic  Purposes,  or  to  Which  Live  Stock 
Have  Access,  Unlawful 

If  any  person  or  persons  shall  put  any  dead  animal's  carcass,  or  part 
thereof,  or  any  excrement,  putrid,  nauseous,  decaying,  deleterious,  or  offensive 
substance,  in  any  well,  or  into  any  spring,  brook,  or  branch  of  running 
water,  of  which  use  is  made  for  domestic  purposes,  or  to  which  any  cattle, 
horses,  or  other  kind  of  stock  have  access,  every  person  so  offending  shall,  on 
conviction  thereof,  be  fined  in  any  sum  not  less  than  three  nor  more  than 
fifty  dollars.     [L.  1889,  p.  89,  §  1;  K  1891,  p.  98.] 

The  provisions  of  this  section  are  all  in-  more  than  the  phrase  "domestic  use,"  as 

eluded  In  9  2118  (9  1978,  H.  C).  unless  the  contained  in  both  enactments.     The  same 

words  "or  to  which  cattle,  horses,  or  other  acts  are  punishable  under  both  sections  bv 

kinds  of  stock  have  access/*  comprehend  different  penalties. 


i  2188.    Unclean  Slaughterhouses »  Penalty  for  Permitting  to  Remain. 

If  any  owner  or  owners,  occupier  or  occupiers  of  any  slaughterhouse, 
or  of  any  premises  where  hogs,  beeves,  or  other  animals  are  slaughtered, 
shall  permit  the  same  to  remain  unclean,  to  the  annoyance  of  the  people  of 
this  state,  or  any  of  them,  every  person  so  offending  shall  be  fined  for  eveir 
such  offense  any  sum  not  less  than  five  nor  more  than  fifty  dollars;  and  if 
said  nuisance  be  not  removed  within  five  days  thereafter,  it  shall  be  deemed 
a  second  offense  against  the  provisions  of  this  act,  and  every  like  neglect  of 
each  succeeding  five  days  thereafter  shall  be  considered  an  additional  offense 
against  the  provisions  of  this  act.     [L.  1889,  p.  89,  §  2.] 

S  2183.    Animal  Carcass,  Unlawful  to  Put^in  River,  or  Elsewhere  to  Injury  of 
Health. 

If  any  person  or  persons  shall  put  any  part  of  the  carcass  of  any  dead 
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animal  into  any  river^  creek^  pond,  road,  street,  alley,  lane,  lot,  field,  meadow, 
or  common,  or  if  the  owner  or  owners  thereof  shall  knowingly  permit  the 
same  to  remain  in  any  of  the  aforesaid  places,  to  the  injury  of  the  health 
or  to  the  annoyance  of  the  citizens  of  this  state,  or  any  of  them,  every  person 
so  offending  shall,  on  conviction  thereof,  be  fined  in  a  sum  not  less  than  two 
nor  more  than  twenty-five  dollars,  and  every  twenty-four  hours  during 
which  said  owner  may  permit  the  same  to  remain  thereafter  shall  be  deemed 
an  additional  offense  against  the  provisions  of  this  act.     [L.  1889,  p.  89,  §  3.] 

I  S184.    Inoculating  Oneself  or  Another  With  Dangerous  Disease. 

If  any  person  shall  inoculate  himself  or  suffer  himself  ^o  be  inoculated, 
or  shall  inoculate  another,  with  the  smallpox  or  any  other  malignant  or 
infectious  disease,  within  this  state,  or  being  so  inoculated  shall  come  within 
this  state  with  the  intent  to  cause  the  prevalence  or  spread  of  such  disease 
within  this  state,  such  person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  year  nor  more  than 
three  years.     [L.  1864;  D.  Cd.  §  688;  D.  &  L.  §  721;  H.  C.  §  1984.] 

§  8186.    Selling  Poison  Without  Label 

If  any  person  shall  sell  or  deliver  any  arsenic,  corrosive  sublimate, 
prussic  acid,  or  other  poison,  without  having  the  word  "poison,*'  and  the 
true  name  thereof,  in  English,  written  or  printed  upon  a  label  attached  to 
the  vial,  box,  or  parcel  containing  the  same,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than  twenty  nor  more  than 
one  hundred  dollars.     [L.  1864 ;  D.  Cd.  §  689 ;  D.  &  L.  §  722 ;  H.  C.  §  1985.] 

f  8186.    Refusal  to  Submit  Ship  to  Examination  of  Health  Officer,  etc. 

It  shall  be  the  duty  of  every  shipmaster  to  submit  his  ship  to  a  full  and 
free  examination  by  the  health  officer,  and  to  obey  and  perform  all  the  lawful 
orders  and  directions  of  such  officer,  and  every  shipmaster  who  shall  fail  or 
refuse  so  to  do,  or  who  shall  permit  his  ship  to  enter  the  Columbia  river 
with  the  smallpox  on  board,  without  displaying  a  yellow  fiag,  shall,  on  con- 
viction, be  fined  in  any  sum  not  exceeding  three  hundred  dollars,  or  im- 
prisoned in  the  county  jail  not  exceeding  three  months,  or  by  both  such 
fine  and  imprisonment.     [L.  1870,  p.  102,  §  5 ;  D.  &  L.  §  723 ;  H.  C.  §  1986.] 

8  81S7.    Negligence  of  Health  Officer. 

If,  by  reason  of  the  negligence  or  inefficiency  of  the  health  officer,  any 
contagious  disease  shall  be  introduced  among  the  inhabitants  of  this  state, 
such  officer  shall,  on  conviction,  be  fined  in  any  sum  not  exceeding  one 
thousand  dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding  three 
months,  or  by  both  such  fine  and  imprisonment.  [L.  1870,  p.  103,  §  6 ; 
D.  &  L.  §724;  H.  C.  §1987.] 

S8188.    Placing  Obstructions  on,  or  Misplacing,  etc..  Railroad  or  Street  Oar 
Track. 

Any  person  who  shall  willfully  or  maliciously  place  any  obstruction  on 
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any  railroad  track  or  roadbed^  or  street  car  tracks  in  the  State  of  Oregon, 
or  who  shall,  without  the  right  so  to  do,  loosen,  tear  up,  remove,  or  misplace 
any  rail,  switch,  frog,  guard  rail,  cattle  guard,  or  any  part  of  such  railroad 
track  or  roadbed  or  street  car  track,  or  who  shall,  in  any  manner  so  as  to 
endanger  the  safety  of  any  train,  car,  or  engine,  or  so  as  to  endanger  or 
injure  any  passenger  or  person  riding  thereon,  tamper  with  or  molest  any 
such  road,  roadbed,  track,  signal  flag,  or  signal  torpedo,  shall,  upon  conyic- 
tion  thereof,  be  punidhed  by  imprisonment  in  the  penitentiary  not  exceeding 
ten  years  or  by  imprisonment  in  the  county  jail  not  exceeding  one  year. 
[L.  1893,  p.  85,  §  1.] 

■ 

§  2138.    Penalty  for  OfiPenses  Under  Preceding  Section. 

Any  person  who  shall,  within  the  State  of  Oregon,  willfully  or  mali- 
ciously place  any  obstruction  upon  any  railroad  track  or  roadbed,  or  street 
car  track,  or  shall  misplace,  remove,  obstruct,  detach,  damage,  or  destroy  any 
rail,  switch,  frog,  guard  rail,  cattle  guard,  or  any  other  part  of  such  railroad 
track  or  roadbed  or  street  car  track,  thereby  causing  the  death  of  any  pas- 
senger or  employee  of  such  railroad  or  street  railway,  shall,  upon  conviction 
thereof,  be  deemed  guilty  of  murder  and  punished  accordingly.  [L.  1893, 
p.  85,  §  2.] 

§  2140.    Velocipede,  etc.,  Unlawful  to  Run  on  Railroad  Track. 

It  shall  be  imlawful  for  any  person  to  run  or  to  operate  any  push  car, 
velocipede,  hand  car  or  any  other  wheeled  contrivance  upon  any  railroad 
track  in  this  state.  Nothing  in  this  act  shall  be  construed  to  apply  to  any 
of  the  employees  operating  such  railroad  whose  duty  it  is  to  keep  such 
railroad  track  in  condition  as  a  common  carrier.     [L.  1899,  p.  188,  §§  1,  3.] 

§  2141.    Penalty  for  Violating  Preceding  Section. 

Any  person  violating  any  of  the  provisions  of  section  2140  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  twenty  dollars  nor  more  than  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  less  than  ten  days  nor 
more  than  fifty  days,  or  by  both  fine  and  imprisonment  in  the  discretion 
of  the  court.     [L.  1899,  p.  188,  §  2.] 

§  8142.    Telegraph,  Dispatches  of  Public  Officers  Have  Precedence,  When. 

In  consideration  of  the  right  of  way  over  public  property  herein  con- 
ceded, every  telegraph  company  shall  be  bound,  on  application  of  any 
officer  of  this  state,  or  of  the  United  States,  in  case  of  any  war,  insurrection, 
riot,  or  other  civil  commotion,  or  resistance  of  public  authority,  for  the  pre- 
vention and  punishment  of  crime,  or  for  the  arrest  of  persons  suspected  or 
charged  therewith,  to  give  to  the  communications  of  such  officers  immediate 
dispatch,  at  the  price  of  ordinary  communications  of  the  same  length;  an! 
if  any  officer,  agent,  operator,  or  employee  of  any  such  company,  shall  refuse, 
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or  willfully  omit  to  transmit  such  communications  as  aforesaid,  or  shall 
designedly  alter  or  falsify  the  same,  for  any  purpose  whatever,  the  person 
so  offending  shall  be  liable  to  indictment,  and  on  conviction  may  be  fined  or 
imprisoned,  at  the  discretion  of  the  court.  [L.  1862;  D.  Cd.  p.  917,  §  6; 
D.  &  L.  §737;  H.  C.  §2000.] 

f  9148.    Malicious  Injury  to  Telegraph. 

If  any  person  shall  willfully  and  maliciously  cut,  break,  or  throw  down 
any  telegraph  pole,  or  any  tree  or  other  object  used  in  any  line  of  telegraph, 
or  shall  willfully  and  maliciously  break,  displace,  or  injure  any  insulator  in 
use  in  any  telegraph  line,  or  shall  willfully  and  maliciously  cut,  break,  or 
remove  from  its  insulators  any  wire  used  as  a  telegraph  line,  or  shall,  by 
the  attachment  of  a  ground  wire,  or  by  any  other  contrivance,  willfully  and 
maliciously  destroy  the  insulation  of  such  telegraph  line,  or  interrupt  the 
transmission  of  the  electric  current  through  the  same,  or  shall  in  any  other 
manner  willfully  and  maliciously  injure,  molest,  or  destroy  any  property  or 
materials  appertaining  to  any  telegraph  line,  or  belonging  to  any  telegraph 
company,  or  shall  willfully  and  maliciously  interfere  with  the  use  of  any 
telegraph  line,  or  obstruct  or  postpone  the  transmission  of  any  message  over 
the  same,  or  procure  or  advise  any  such  injury,  interference,  or  obstruction, 
the  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  fine  not  to  exceed  five  hundred  dollars,  or  imprisonment  not 
to  exceed  six  months,  or  by  both  such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court;  and  shall  moreover  be  liable  to  the  telegraph  company, 
whose  property  is  injured  or  line  obstructed,*  in  a  sum  equal  to  one  him- 
dred  times  the  amount  of  actual  damages  sustained  thereby.  [L.  1862; 
D.  Cd.  p.  917,  §  7;  D.  &  L.  §  738;  H.  C.  §  2001.] 

I  8144.    Divulging  or  Altering  Dispatch. 

If  any  oflBcer,  agent,  operator,  clerk,  or  employee  of  any  telegraph  com- 
pany, or  any  other  person,  shall  willfully  divulge  to  any  other  person  than 
the  party  from  whom  the  same  was  received,  or  to  whom  the  same  is  ad- 
dressed, or  his  agent  or  attorney,  any  message  received  or  sent,  or  intended 
to  be  sent,  over  any  telegraph  line,  or  the  contents,  substance,  purport, 
effect,  or  meaning  of  such  message,  or  any  part  thereof,  or  shall  will- 
fully alter  any  such  message,  by  adding  thereto  or  omitting  therefrom 
any  word  or  words,  figure  or  figures,  so  as  to  materially  change  the  sense, 
purport,  or  meaning  of  such  message,  to  the  injury  of  the  person  sending  or 
desiring  to  send  the  same,  or  to  whom  the  same  was  directed,  the  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  not  to  exceed  one  thousand  dollars,  or  imprisonment  not  to  exceed 
one  year,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court:  Provided,  that  when  numerals  or  words  of  number  occur  in  any 
message,  the  operator  or  clerk  sending  or  receiving  may  express  the  same 
in  words  or  figures,  or  in  both  words  and  figures,  and  such  fact  shall  not  be 
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deemed  an  alteration  of  the  message^  nor  in  any  manner  affect  its  genuine- 
ness, force,  or  validity.  [K  1862;  D.  Cd.  p.  917,  §  8;  D.  &  L.  §  739;  H.  C. 
§  2002.] 

S  2146.    Sending  or  Delivering  False  Dispatch. 

If  any  agent,  operator,  employee,  in  any  telegraph  office,  or  other  person, 
shall,  knowingly  and  willfully,  send  by  telegraph,  to  any  person  or  persons, 
any  false  or  forged  message,  purporting  to  be  from  such  telegraph  office, 
or  from  any  other- person,  or  shall  willfully  deKver,  or  cause  to  be  delivered, 
to  any  person  any  such  message,  falsely  purporting  to  have  been  received 
by  telegraph,  or  if  any  person  or  persons  shall  furnish  or  conspire  to  furnish, 
or  cause  to  be  furnished,  to  any  such  agent,  operator,  or  employee,  to  be  sent 
by  telegraph  or  to  be  so  delivered,  any  such  message,  knowing  the  same  to 
be  false  or  forged,  with  the  intention  to  deceive,  injure,  or  defraud  any 
individual,  partnership,  or  corporation,  or  the  public,  the  person  or  persons 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  not  to  exceed  one  thousand  dollars,  or  imprisonment  not  to  exceed 
one  year,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court.     [L.  1862;  D.  Cd.  p.  918,  §  9;  D.  &  L.  §  740;  H.  C.  §  2003.] 

See  8  4764  as  to  liabUlty  in  civU  actions  under  two  preceding  sections. 

S  2146.    Servant  of  Company  Using  Information  Contained  in  Dispatch. 

If  any  agent,  operator,  or  employee,  in  any  telegraph  oflSce,  shall  in 
any  way  use  or  appropriate  any  information  derived  by  him  from  any 
private  message  or  messages,  passing  through  his  hands,  and  addressed  to 
any  other  person  or  persons,  or  in  any  other  manner  acquired  by  him,  by 
reason  of  his  trust  as  such  agent,  operator,  or  employee,  or  shall  trade  or 
speculate  upon  any  such  information  so  obtained,  or  in  any  manner  turn 
or  attempt  to  turn  the  same  to  his  account,  profit,  or  advantage,  the  person 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  not  to  exceed  one  thousand  dollars,  or  imprisonment  not  to  exceed 
one  year,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court,  and  shall  also  be  liable,  in  treble  damages,  to  the  party  aggrieved, 
for  all  loss  or  injury  sustained  by  reason  of  such  wrongful  act.  [L.  1862; 
D.  Cd.  p.  918,  §  10;  D.  &  L.  §  741;  H.  C.  §  2004.] 

f  8147.    Refusing  to  Send  or  Delasring  Dispatch. 

If  any  agent,  operator,  or  employee,  in  any  telegraph  oflBce,  shall  un- 
reasonably and  willfully  refuse  or  neglect  to  send  any  message  received  at 
such  ofiice  for  transmission,  or  shall  unreasonably  or  willfully  postpone  the 
same  out  of  its  order,  or  shall  unreasonably  and  willfully  refuse  or  neglect 
to  deliver  any  message  received  by  telegraph,  the  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  may  be  punished  by  a  fine  not  to 
exceed  five  hundred  dollars,  or  imprisonment  not  to  exceed  six  months, 
or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court: 
Provided,  that  nothing  herein  contained  shall  be  construed  to  require  any 
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message  to  be  received,  transmitted,  or  delivered,  unless  the  charges  thereon 
shall  have  been  paid  or  tendered,  nor  to  require  the  sending,  receiving,  or 
delivery  of  any  message  counseling,  aiding,  abetting,  or  encouraging  treason 
against  the  government  of  the  United  States  or  of  this  state,  or  other  resist- 
ance to  the  lawful  authority,  or  any  message  calculated  to  further  any 
fraudulent  plan  or  purpose,  or  to  instigate  or  encourage  the  perpetration  of 
any  unlawful  act,  or  to  facilitate  the  escape  of  any  criminal  or  person  accused 
of  crime.     [L.  1862;  D.  Cd.  p.  919,  §  11;  D.  &  L.  §  742;  H.  C.  §  2006.] 

ft  2148.    Wrongfully  Obtaining  Dispatch  Intended  for  Another. 

If  any  person,  not  connected  with  any  telegraph  oflSce,  shall,  without  the 
authority  or  consent  of  the  person  or  persons  to  whom  the  same  may  be 
directed,  willfully  or  unlawfully  open  any  sealed  envelope  inclosing  a  tele- 
graphic message,  and  addressed  to  any  other  person  or  persons,  with  the 
purpose  of  learning  the  contents  of  such  message,  or  shall  fraudulently 
represent  any  other  person  or  persons,  and  thereby  procure  to  be  delivered 
to  himself,  any  telegraphic  message,  addressed  to  such  other  person  or  per- 
sons, with  the  intent  to  use,  destroy,  or  detain  the  same  from  the  person  or 
persons  entitled  to  receive  such  message,  the  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not  to 
exceed  one  thousand  dollars,  or  imprisonment  not  to  exceed  one  year,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of  the  court;  and  shall 
moreover  be  liable  in  treble  damages  to  the  party  injured,  for  all  loss  and 
damage  sustained  by  reason  of  such  wrongful  act.  [L.  1862 ;  D.  Cd.  p.  919, 
§  12;  D.  &  L.  §  743;  H.  C.  §  2006.] 

§  8148.    Taking  Information  From  Wire,,  etc. 

If  any  person,  not  connected  with  any  telegraph  company,  shall,  by 
means  of  any  machine,  instniment,  or  contrivance,  or  in  any  other  manner, 
willfully  and  fraudulently  read  or  attempt  to  read  any  message,  or  to  learn 
the  contents  thereof,  whilst  the  same  is  being  sent  over  any  telegraph  line, 
or  shall  willfully  and  fraudulently  or  clandestinely  learn  or  attempt  to  learn 
the  contents  or  meaning  of  any  message,  while  the  same  is  in  any  telegraph 
office,  or  is  being  received  thereat,  or  is  sent  therefrom,  or  shall  use  or 
attempt  to  use,  or  communicate  to  others,  any  information  so  obtained  by 
any  person,  the  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  fine  not  to  exceed  one  thousand  dollars,  or  im- 
prisonment not  to  exceed  one  year,  or  by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court.  [L.  1862 ;  D.  Cd.  p.  920,  §  13 ;  D.  &  L.  §  744 ; 
H.  C.  §2007.] 

i  8160.    Bribing  Operator  to  Disclose  Private  Message. 

If  any  person  shall,  by  the  payment  or  promise  of  any  bribe,  induce- 
ment, or  reward,  procure  or  attempt  to  procure  any  telegraphic  agent, 
operator,  or  employee  to  disclose  any  private  message,  or  the  contents,  pur- 
port, substance,  or  meaning  thereof,  or  shall  offer  to  any  such  agent,  operator. 
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or  employee  any  bribe,  compensation^  or  reward  for  the  disclosure  of  any 
private  information  received  by  him,  by  reason  of  his. trust  as  such  agent, 
operator,  or  employee,  or  shall  use  or  attempt  to  use  any  such  information 
so  obtained,  the  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  fine  not  to  exceed  one  thousand  dollars,  or  imprison- 
ment not  to  exceed  one  year,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court.  [L.  1862;  D.  Cd.  p.  920,  §14;  D.  &  L.  §745; 
H.  C.  §  2008.] 

Seo  9  4754  as  to  liability  in  civil  actions  under  two  preceding  sections. 

S  8161.    Using  Mark  or  Device  of  Company. 

The  president  or  secretary  of  any  telegraph  company  in  this  state  may 
file  in  the  office  of  the  county  clerk,  in  which  the  principal  office  of  said 
coimty  is  situated,  a  copy  of  any  printed  blank  or  envelope,  picture  or  device, 
used  or  intended  to  be  used  by  said  company,  with  his  certificate  that  the 
same  is  commonly  used,  or  is  intended  so  to  be,  in  the  business  of  said 
company,  as  a  distinguishing  mark,  notice,  or  index  of  said  business,  and 
thereupon  such  blank,  envelope,  picture,  or  device  shall  become  the  property 
of  said  company;  and  it  shall  not  be  lawful  for  any  person,  unless  by  the 
employment  or  permission  of  said  company,  to  print,  publish,  distribute, 
or  use,  or  cause  to  be  printed,  published,  distributed,  or  used,  either  of  them, 
or  any  copy,  counterfeit,  or  imitation  thereof.  Any  person  willfully  offend- 
ing against  the  provisions  of  this  section  may  be  punished  by  a  fine  not  to 
exceed  five  hundred  dollars,  or  imprisonment  not  to  exceed  six  months. 
[L.  1862;  D.  Cd.  p.  923,  §  25;  D.  &  L.  §  746;  H.  C.  §  2009.] 


CHAPTER   X. 

OF  PARTIES  TO  CRIMINAL  ACTIONS,   AND   OF  GENERAL   PROVISIONS 

RELATING    TO  CRIMES. 


S  2168.    Parties  to  Crimes,  Principals  and  Accessaries. 

The  parties  to  crime  are  classified  as, — 

1.  Principals; 

2.  Accessaries.     [L.  1864;  D.  Cd.  §  690;  D.  &  L.  §  747;  H.  C.  §  2010.] 

S  81S3.    Principals,  Who  Deemed  Such. 

All  persons  concerned  in  the  commission  of  a  crime,  whether  it  be 
felony  or  misdemeanor,  and  whether  they  directly  commit  the  act  constituting 
the  crime,  or  aid  and  abet  in  its  commission,  though  not  present,  are  prin- 
cipals, and  to  be  tried  and  punished  as  such.  [L.  1864;  D.  Cd.  §691; 
D.  &  L.  §  748 ;  H.  C.  §  2011.] 

This   section,    abrofifatln?   the   distinction  33  Or.  640.  66  Pac.  267;  State  v.  Moran,  15 

between   principal   and   accessary   in   cases  Or.  262.   14  Pac.   419. 

of  felony,  does  not  violate  Art.  I.  5  2  of  the       The    conviction    of    one    person    who   b 

Oregon   Constitution,    guaranteeing   to    the  charged  as  principal  in  the  commission  of 

accused    the   right   to   demand    the    nature  a  crime  does  not  operate  as  an  acquittal  of 

and   cause   of   the  acusatlon   against  him:  another  separately  charged  as  a  princtptl 

State   V.    Steeves,    29   Or.    90,    43   Pac.    947;  In  the  commission  of  the  same  crime:  State 

State  v.  Kirk.  10  Or.  606;  State  v.  Branton,  v.  Branton,  33  Or.  639,  66  Pac.  267. 
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It  is  sufficient  In  an  indictment  against  An  indictment,  which,  in  the  same  court, 

one  who  was  present  aiding  and  abetting  charges  the  defendant  as  an  accessary  be- 

a    crime   to   charge   him  directly   with   the  fore  the  fact  In  the  crime  of  murder,  and 

crime:    State  v.  Kirk,  10  Or.  606;  so  with  also  as  an  accessary  after  the  fact,  is  bad 

an    accessary    before    the    fact:      State    v.  for  duplicity:    State  v.  Hinkle,   33  Or.   93, 

Steeves.  29  Or.  90,  43  Pac.  947.  64  Pac.  166. 

$2164.    Accessaries,  Who  Deemed  Such. 

All  persons  who,  after  the  commission  of  any  felony,  conceal  or  aid 
the  offender,  with  knowledge  that  he  has  committed  a  felony,  and  with 
intent  that  he  may  avoid  or  escape  from  arrest,  trial,  conviction,  or  punish- 
ment, are  accessaries.     [L*  1864;  D.  Cd.  §  692 ;  D.  &  L.  §  749 ;  H.  C.  §  2012.] 

See   note  to  preceding  section. 

§  8165.    No  Accessaries  in  Misdemeanors. 

In  misdemeanor,  there  are  no  accessaries.  [L.  1864;  D.  Cd.  §693; 
D.  &L.  §750;  H.  C.  §2013.] 

S  8156.    Accessaries,  How  Punished. 

Except  in  cases  where  a  different  punishment  is  prescribed  by  law,  an 
accessary  to  a  felony,  upon  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  penitentiary  not  less  than  one  year  nor  more  than  five  years, 
or  by  imprisonment  in  the  county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  by  fine  not  less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars.     [L.  1864;  D.  Cd.  §  694;  D.  &  L.  §  751 ;  H.  C.  §  2014.] 

See  note  to  9  2163. 

S  8167.    Person  Not  Punishable  for  Omission,  When  Performed  by  Another. 

No  person  is  punishable  for  an  omission  to  perform  an  act,  where  such 
act  has  been  performed  by  another  person  acting  in  his  behalf,  and  com- 
petent by  law  to  perform  it.  [L.  1864 ;  D.  Cd.  §  695 ;  D.  &  L.  §  752 ; 
H.  C.  §  2016.] 

§  8158.    Misdemeanor,  Punishment  for,  When  Not  Otherwise  Prescribed. 

Whenever,  by  any  law  of  this  state,  an  act  is  declared  to  be  a  misde- 
meanor, and  no  punishment  is  prescribed  therefor,  the  person  committing 
the  same,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  county  jail  not  more  than  one  year,  or  by  fine  not  more  than  five  hundred 
dollars.     [L.  1864;  D.  Cd.  §  696;  D.  &  L.  §  753;  H.  C.  §  2016.] 

The  object  of  this  section  was  to  enable  misdemeanor,  the  court  has  no  authority 
the  legislature  to  declare  various  acts  or  to  declare  what  the  act  shall  be  and  punish 
omissions  to  be  misdemeanors  without  the  it  under  this  section;  and  where  a  def end- 
necessity  of  stating  the  punishment  in  each  ant  has  committed  some  act  prohibited  by 
enactment.  It  affords  a  convenient  mode  of  statute,  where  the  statute  does  not  provide 
lesrislatinff  upon  minor  offenses,  but  where  for  the  punishment,  or  declare  that  it  shall 
the  legislature  fails  to  declare  In  the  act  be  a  misdemeanor,  he  can  not  be  punished: 
that  the  commission  of  such  act  shall  be  a  State  v.  Gaunt,  13  Or.  120,  9  Pac.  65. 

%  8109.    Attempt  to  Commit  Crime,  Punishment  Of. 

If  any  person  attempts  to  commit  any  crime,  and  in  such  attempt  does 
any  act  towards  the  commission  of  such  crime,  but  fails  or  is  prevented  or 
intercepted  in  the  perpetration  thereof,  such  person,  when  no  other  pro- 
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vision  is  made  by  law  for  the  punishment  of  such  attempt,  upon  conviction 
thereof  shall  be  punished  as  follows: — 

1.  If  the  crime  so  attempted  be  punishable  by  imprisonment  in  the 
penitentiary  or  county  jail,  the  punishment  for  the  attempt  shall  be  by  like 
imprisonment,  as  the  case  may  be,  for  a  term  not  more  than  half  the  longest 
period  prescribed  as  a  punishment  for  such  crime; 

2.  If  the  crime  so  attempted  be  punishable  by  fine,  the  punishment  for 
the  attempt  shall  be  by  fine,  not  more  than  half  the  amount  of  the  largest 
fine  prescribed  as  a  punishment  for  such  crime.  [L.  1864;  D.  Cd.  §  697; 
D.  &  L.  §754;  H.  C.  §2017.] 

i  2160.    Section  21S9,  How  Construed 

Section  2159  must  not  be  construed  to  protect  a  person  who,  in  at- 
tempting unsuccessfiQly  to  commit  a  crime,  accomplishes  another  and  differ- 
ent crime,  whether  greater  or  less  in  guilt,  from  suffering  the  punishment 
prescribed  by  law  for  the  crime  committed.  [L.  1864;  D.  Cd.  §698; 
D.  &  L.  §756;  H.  C.  §2018.] 

ft 

S  2161.    Sentence  of  Imprisonment,  When  it  Commences  —  Voluntary  Absence 
Not  Counted. 

When  a  person  is  sentenced  to  imprisonment  in  the  penitentiary,  his 
term  of  confinement  therein  commences  from  the  day  of  his  delivery  at 
such  prison  to  the  proper  officer  thereof,  and  no  time  during  which  such 
person  is  voluntarily  absent  from  such  penitentiary  can  be  estimated  or 
counted  as  a  part  of  the  term  for  which  such  person  was  sentenced. 
[L.  1864 ;  D.  Cd.  §  699 ;  D.  &  L.  §  756 ;  H.  C.  §  2019.] 

S  2162.    Judgment  of  Imprisonment,  What  to  Specify  —  Treatment  of  Convicts. 

A  judgment  of  imprisonment  in  the  penitentiary  need  only  specify 
the  duration  of  such  confinement,  and  thereafter  the  manner  of  the  con- 
finement and  the  treatment  and  employment  of  the  person  so  sentenced 
shall  be  regulated  and  governed  by  whatever  law  may  be  in  force  prescribing 
the  discipline  of  the  penitentiary,  and  the  treatment  and  employment  of 
persons  sentenced  to  confinement  therein.  [L.  1864;  D.  Cd.  §  700;  D.  &  L. 
§757;  H.  C.  §2020.] 

§  2163.    Judgment  of  Imprisonment  for  a  Term  Less  Than  Life,  Effect. 

A  judgment  of  imprisonment  in  the  penitentiary  for  any  term  less 
than  for  life  suspends  all  the  civil  rights  of  the  person  so  sentenced,  and 
forfeits  all  public  offices  and  all  private  trusts,  authority,  or  power  during 
the  term  or  duration  of  such  imprisonment.  [L.  1864;  D.  Cd.  §701; 
D.  &  L.  §  758 ;  H.  C.  §  2021.] 

§  2164.    Judgment  of  Imprisonment  for  Life. 

A  person  sentenced  to  imprisonment  in  the  penitentiary  for  life  is 
thereafter  deemed  civilly  dead.  [L.  1864;  D.  Cd.  §702;  D.  &  L.  §759; 
H.  C.  §  2022.] 
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6  8106.    Person  of  a  Convict  Under  the  Protection  of  the  Law. 

The  person  of  a  convict  sentenced  to  imprisonment  in  the  penitentiary 
is  under  the  protection  of  the  law,  and  any  injury  to  his  person  not  authorized 
by  law  is  punishable  in  the  same  maimer  as  if  he  was  not  convicted  or  sen- 
tenced.    [L,  1864;  D.  Cd.  §  703;  D.  &  L.  ^760;  H.  C.  §  2023.] 

§  S166.  Sentence  of  Imprisonment  in  Jail,  Commencement  and  Termination. 
The  commencement  and  termination  of  a  sentence  of  imprisonment  in 
the  county  jail  is  to  be  ascertained  by  the  rule  prescribed  in  section  2161, 
and  the  manner  of  such  confinement  and  the  treatment  of  persons  so  sen- 
tenced shall  be  governed  by  whatever  law  may  be  in  force  prescribing  the 
discipline  of  county  jails.  [L,  1864;  D.  Cd.  §  704;  D.  &  L.  §  761;  H.  C. 
§  2024.] 

1 2167.    Evidence   Used  Against   the    Person    Giving   it   on   Prosecution   for 
Perjury. 

Any  section  of  this  code  which  declares  that  evidence  obtained  upon 
the  examination  of  a  person  as  a  witness  shall  not  be  received  against  him 
in  a  criminal  proceeding,  does  not  forbid  such  evidence  being  proved  against 
such  person  upon  any  proceedings  foimded  upon  a  charge  of  perjury  com- 
mitted by  such  person  in  such  examination.  [L,  1864;  D.  Cd.  §706; 
D.  &  L.  §  762 ;  H.  C.  §  2025.] 

1 5I16S.    Conviction  Not  to  Work  Forfeiture — Lien  of  State. 

N"o  conviction  of  any  person  for  crime  works  any  forfeiture  of  any 
property,  except  in  cases  where  the  same  is  expressly  provided  by  law;  but 
in  all  cases  of  the  commission  or  attempt  to  commit  a  felony,  the  state  has 
a  lien,  from  the  time  of  such  commission  or  attempt,  upon  all  the  property 
of  the  defendant,  for  the  purpose  of  satisfying  any  judgment  which  may  be 
given  against  him  for  any  fine  on  account  thereof,  and  for  the  costs  and 
disbursements  in  the  proceedings  against  him  for  such  crime.  [L.  1864; 
D.  Cd.  §  706;  D.  &  L.  §  763;  H.  C.  §  2026.] 

The  state  has  a  lien  on  the  property  of  the  Hen.     What  is  a  reasonable  time  de- 

a  felon  for  the  purpose  of  satisfyingr  any  pends  on  the  circumstances,  but  In  no  case 

Judgment  which  may  be  given  against  him  would  the  entry  be  within  a  reasonable  time 

in  a  criminal  action:    Whitley  v.  Murphy,  if  not  made  before  the  next  term  of  court: 

6  Or.  828.  20  Am.  Rep.  741.  State  v.  Munds.  7  Or.  80. 

But  such  lien  will  not  attach  to  the  prop-       This  lien  may  be  enforced  by  execution 

erty   held   by    the   person   convicted   as   a  where  the  property  has  not  been  disposed 

homestead    settlement    while    the    title    is  of,  but  where  disposed  of  before  execution 

still  in  the  general  government:    State  v.  the    lien    may   be    enforced    by   a   suit    in 

O'Neil.  7  Or.  141.  equity:    State  v.  Munds,  7  Or.  80. 

A  Judgment  for  costs  and  disbursements       Where  the  property  has  ben  disposed  of. 

must  be  entered  within  a  reasonable  time  it  is   chargeable  with   the  Incumbrance  in 

after  conviction  to  constitute  it  a  lien,  and  the  inverse  order  of  alienation:    Knott  v. 

unless  this   is   done  a  purchaser   in   good  Shaw.  6  Or.  482. 
faith  will  take  the  property  discharged  from 

I  8108.    Court  to  Ascettain  and  Impose  Punishments. 

The  several  sections  of  this  code  which  declare  certain  crimes  to  be 
punishable  as  therein  mentioned  devolve  a  duty  upon  the  court  authorized 
to  pass  sentence,  to  determine  and  impose  the  punishment  prescribed,  and 
whenever  such  punishment  is  left  undetermined  between  certain  limits  or 
kinds,  to  determine  the  punishment  to  be  inflicted  in  a  particular  case. 
[L.  1864;  D-  Cd.  §  707;  D.  &  L.  §  764;  H.  C.  §  2027.] 
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§  8170.    Truth  of  Libel  Admissible  in  Prosecutions  For. 

.  In  all  criminal  prosecutions  for  libel,  the  truth  may  be  given  in  evidence, 
and  if  it  shall  appear  to  the  jury  that  the  matter  charged  as  libelous  is  true 
and  was  published  with  good  motives  and  justifiable  ends,  the  defendant 
must  be  found  not  guilty.  [L^  1864;  D.  Cd.  §  708;  D.  <&  L.  §  765;  H.  C. 
§  2028.] 

f  2171.    Presumption,  in  Case  of  Injurious  Publication. 

An  injurious  publication  is  presumed  to  have  been  malicious  if  no 
justifiable  end  or  good  motive  is  shown  for  making  it.  [L.  1864;  D.  Cd. 
§  709 ;  D.  &  L.  §  766 ;  H.  C.  §  2029.] 

Every    Injurious    publication    concerning  true,  and  was  published  with  good  motives 

another,  -If  It  contains  libelous  matter,   is  an  J  Justifiable  ends:    State  v.  Biason,  26  Or. 

presumed  to  have  been   made  maliciously,  276,    28   Pac.    130,   46  Am.   St.   Rep.    629,  26 

and  this  presumption  continues  until  it  ap-  L.  R.  A.  779. 
pears   that   the   libelous  matter   Is   in   fact 

§8178.    Arson  —  Dwelling  House  Defined. 

Any  building  is  deemed  a  "dwelling  honse^^  within  the  meaning  of  the 
sections  of  this  code  defining  the  crime  of  arson^  any  part  of  which  has 
usually  been  occupied  by  any  person  lodging  therein  at  night.  [L.  1864; 
D.  Cd.  §  710;  D.  &  L.  §  767;  H.  C.  §  2030.] 

§  817S.    Burglary  —  Dwelling  House  Defined. 

Any  building  is  deemed  a  "dwelling  house''  within  the  meaning  of  the 
sections  of  this  code  defining  the  crime  of  burglary,  any  part  of  which  has 
usually  been  occupied  by  any  person  lodging  therein  at  night,  and  any 
structure  joined  to  and  immediately  connected  with  such  building. 
[L.  1864;  D.  Cd.  §  711;  D.  &  L.  §  768;  H.  C.  §  2031.] 

I  8174.    Nighttime  Defined  in  Relation  to  Arson  and  Burglary. 

The  word  "nighttime,"  when  used  in  this  code  in  reference  to  the  com- 
mission of  the  crimes  of  arson  or  burglary,  includes  the  period  between  sunset 
and  sunrise.     [L.  1864;  D.  Cd.  §  712;  D.  &  L.  §  769;  H.  C.  §  2032.] 

§  8176.    Terms  Mentioned  Are  Used  in  the  Sense  A£Eixed. 

Whenever  the  terms  mentioned  in  the  following  sections  are  employed 
in  this  code,  they  are  deemed  to  be  employed  in  the  senses  hereafter  afSxed 
to  them,  except  when  a  different  sense  plainly  appears.  [L.  1864;  D.  Ci 
§713;  D.  &  L.  §770;  H.  C.  §2033.] 

§  8176.    "WilHuUy,"  Import  Of. 

The  term  "willfully,"  when  applied  to  the  intent  with  which  an  act  is 
done  or  omitted,  implies  simply  a  purpose  or  willingness  to  commit  liie  act 
or  omission  referred  to,  and  does  not  require  any  intent  to  violate  law,  to 
injure  another,  or  to  acquire  any  advantage.  [L.  1864;  D.  Cd.  §714; 
D.  (&  L.  §  771 ;  H.  C.  §  2034.] 

"Willful"  is  equivalent  to  "knowingly":  Wong  v.  Astoria,  13  Or.  538,  11  Pac.  295. 
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§ai77.    "Neglect,"  "NegKgence,"  "Negligent,"  and  "NegUgently,"  Import  Of. 

The  terms  ''neglect/^  "negligence/^  "negligent,"  and  "negligently/' 
when  so  employed,  import  a  want  of  such  attention  to  the  nature  or  probable 
consequences  of  the  act  or  omission  referred  to,  as  a  prudent  man  ordinarily 
bestows  in  acting  in  his  own  concerns.  [L.  1864;  D.  Cd.  §  715;  D.  &  L. 
§  772 ;  H.  C.  §  2035.] 

I  2178.    "Corruptly,"  Import  Of. 

The  term  "corruptly,'^  when  so  employed,  imports  a  wrongful  design 
to  acquire  some  pecuniary  or  other  advantage  to  the  person  guilty  of  the 
act  or  omission  referred  to.  [L.  1864;  D.  Cd.  §  716;  D.  &  L.  §  773;  H.  C. 
§  2036.] 

S  2179.    "MaUce,"  and  "MaUciously,"  Import  Of. 

The  terms  "malice^'  and  "maliciously,"  when  so  employed,  import  a 
wish  to  vex,  annoy,  or  injure  another  person,  established  either  by  proof  or 
presumption  of  law.     [L.  1864;  D.  Cd.  §  717;  D.  &  L.  §  774;  H.  C.  §  2037.] 

§  ai80.    "WrongfuUy,"  Import  Of. 

The  term  "wrongfully,'*  when  applied  to  the  commission  of  an  act, 
implies  simply  that  the  act  was  done  in  violation  of  right  or  without 
authority  of  law.     [L.  1864;  D.  Cd.  §  718;  D.  &  L.  §  775;  H.  C.  §  2038.] 

S  2181.    "Wantonly,"  Import  Of. 

The  term  "wantonly,**  when  applied  to  the  commission  of  an  act, 
implies  that  the  act  was  done  with  a  purpose  to  injure  or  destroy  without 
cause  and  without  reference  to  any  particular  person.  [L.  1864;  D.  Cd. 
§  719 ;  D.  &  L.  §  776 ;  H.  C.  §  2039.] 

I  8188.    "Knowingly,"  Import  Of. 

The  term  "knowingly/*  when  so  implied,  imports  only  a  knowledge 
that  the  facts  exist,  which  bring  the  act  or  omission  within  the  provisions  of 
this  code,  and  does  not  require  any  knowledge  of  the  imlawfulness  of  such 
act  or  omission.     [L.  1864 ;  D.  Cd.  §  720 ;  D.  &  L.  §  777 ;  H.  C.  §  2040.] 

§  818S.    "Signature,"  What  it  Includes. 

The  term  "signature**  includes  any  name,  mark,  or  sign  written  with 
intent  to  authenticate  any  instrument  or  writing.  [L.  1864;  D.  Cd.  §  721; 
D.  &  L.  §778;  H.  C.  §2041.] 

f  8184.    The  Term  "Writing"  Includes  Printing. 

The  term  "writing**  includes  printing.  [L.  1864;  D.  Cd.  §  722;  D.  &  L. 
§779;  H.  C.  §2042.] 

I  8185.    The  Term  "Property"  Includes  Both  Real  and  Personal. 

The  term  "property**  includes  both  real  and  personal  property. 
[L.  1864;  D.  Cd.  §  723;  D.  &  L.  §  780;  H.  C.  §  2043.] 


748  Of  thb  Sbvbral  Classes  of  Cbimbs,  btc.    [Tttlbxix. 

fi  aise.    The  Term  "Person/*  What  it  Includes. 

The  word  "person**  includeB  corporations  as  well  as  natural  persons; 
and  where  snch  word  is  nsed  to  designate  the  party  whose  property  may 
be  the  subject  of  a  crime^  it  included  this  state,  any  other  state,  govemmenty 
or  country,  which  may  lawfully  own  any  property  in  this  state,  and  aU 
municipal  or  public  corporations,  and  private  corporations,  as  well  as  indi- 
viduals.    [L.  1864;  D.  Cd.  §  724;  D.  &  L.  §  781;  H.  C.  §  2044.] 

§  2187.    The  Singular  Number  Includes  the  Plural. 

The  singular  number  includes  the  plural,  and  the  plural  the  singular. 
[L.  1864;  D.  Cd.  §  726;  D.  &  L.  §  782;  H.  C.  §  2045,] 

fi  8188.    Masculine  Gender;  What  it  Comprehends. 

Words  used  in  the  masculine  gender  comprehend  as  well  the  feminine 
.  and  the  neuter.    [L.  1864 ;  D.  Cd.  §  726 ;  D.  &  K  §  783 ;  H.  C.  §  2046.] 

1 8189.    Intent  to  Defraud;  What  Sufficient 

Whenever,  by  any  provision  of  this  code,  an  intent  to  defraud  is  necessaiy 
to  constitute  a  crime,  it  is  sufficient  if  an  intent  appears  to  defraud  any 
person,  body  politic,  or  corporation  whatever.  [L.  1864;  D.  Cd.  §727; 
D.  &L.  §784;H.  C.  §2047.] 

§  8190.    Criminal  Prosecution  Not  to  Exclude  Other  Remedy  or  Penalty. 

The  omission  to  specify  or  affirm  in  this  code  any  liability  to  any 
damages,  penalty,  or  forfeiture,  or  other  remedy  imposed  by  law,  and 
allowed  to  be  recovered  or  enforced  in  any  civil  action  or  proceeding,  for 
any  act  or  omission,  declared  punishable  herein,  does  not  affect  any  ri^t 
to  recover  or  enforce  the  same.  [L.  1864;  D.  Cd.  §  728;  D.  &  L.  §785; 
H.  C.  §2048.] 

S  8191.    Morbid  Propensity  to  Commit  Crime. 

A  morbid  propensity  to  commit  prohibited  acts,  existing  in  the  mind 
of  a  person,  who  is  not  shown  to  have  been  incapable  of  knowing  the  wrong- 
fulness of  such  acts,  forms  no  defense  to  a  prosecution  therefor.  [K  1864; 
D.  Cd.  §  729;  D.  &  L.  §  786;  H.  C.  §  2049.] 

S  8198.    Penal  Sututes;  How  to  be  Construed. 

The  rule  of  the  common  law  that  penal  statutes  are  to  be  strictly  con- 
strued has  no  application  to  this  code,  but  all  its  provisions  are  to  be  con- 
strued according  to  the  fair  import  of  their  terms,  with  a  view  to  effect  its 
objects  and  to  promote  justice.  [L.  1864;  D.  Cd.  §  730;  D.  &  L.  §787; 
H.  C.  §  2050.]  • 

This  section  allows  the  construction  of  a  nenal  statute  in  accordance  with  justice, 
and  does  not  require  a  strict  construction:  State  v.  Turner.  34  Or.  181,  65  Pac.  92;  State 
V.  Brown,  7  Or.  209. 
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F0EM8  OF  INDICTMENTS. 

APPSXBIX 

REFERRBD  TO  IN  SECTION  1305  OF  THIS  CODE,  AND  CONTAINING  THE  MAN- 
NER OF  STATING  THE  ACT    CONSTITUTING   THE  CRIME. 

[T^^  manner  of  stating  the  aets  constitutln^r  a  crime,  here  provided,  are  declared  by 
1 1306  to  be  sufficient,  In  all  cases  where  applicable.  In  State  v.  Spencer,  6  Or.  152,  it  is 
held  that  these  forms  are  sufficient  where  applicable.  In  State  v.  Dodson,  4  Or.  64,  the 
counsel  contended  that  the  appendix  containing  these  forms  was  not  part  of  the  statute, 
and  that  they  were  not  sufficient;  but  the  court  held  that  the  position  was  not  well 
taken.] 

No.  1. 

In  an  indictmeni  for  murder. 

Purposely  and  of  deliberate  and  premeditated  malice,  killed  C.  D.  by 
(shooting  him  with  a  gun  or  pistol,  or  by  administering  to  him  poison,  or 
by  pushing  him  into  the  water  whereby  he  was  drowned,  or  by  throwing 
him  from  the  window  of  a  building,  or  by  means  unknown  to  the  grand  jury, 
as  the  ease  may  be). 

No.  2. 

In  an  indictmeni  for  murder  committed  in  the  commission  or  'attempt  to  commit 

rape,  arson,  rohhery,  or  burglary. 

Was  engaged  in  the  commission  (or  attempt  to  commit,  as  the  case 
may  be)  of  arson,  by  (stating  it,  as  in  an  indictment  therefor).  And  the 
said  A.  C,  while  engaged  in  the  commission  (or  attempt  to  commit,  as  the 
case  may  be)  of  such  arson,  by  his  act  killed  C.  D.,  by  (striking  him  with 
a  club,  or  by  other  means,  or  means  unknown  to  the  grand  jury,  to  be  stated 
as  in  No.  1). 

No.  3. 

In  an  indictment  for  murder  in  the  second  degree. 

Purposely  and  maliciously  killed  C.  D.  by  (shooting  him  with  a  gun 
or  pistol,  or  by  other  means,  to  be  stated  as  in  No.  1). 

No.  4. 

* 

In  an  indictment  for  murder  in  the  second  degree  committed  in  the  commission  or 

attempt  to  commit  a  felony. 

Was  engaged'  in  the  commission  (or  attempt  to  commit,  as  the  case 
may  be,)  of  the  following  felony  (stating  it,  as  in  an  indictment  therefor). 
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And  the  said  A.  B.,  while  engaged  in  the  commission  (or  attempt  as 
the  ease  may  be),  by  his  act  killed  C.  D.,  by  (striking  him  with  a  club,  or 
by  other  means,  to  be  stated  as  in  No.  1). 

Xo.  5. 

In  an  indictment  for  manslaughter. 

Voluntarily  killed  C.  D.  by  (shooting  him  with  a  gun  or  pistol,  or  k 
other  means,  to  be  stated  as  in  No.  1). 

No.  6. 

Manslauffhter  by  assisting  another  to  commit  self-murder. 

Purposely  and  deliberately  assisted  or  procured  one  C.  D.  to  commit 
self-murder,  which  crime  the  said  C.  D.  then  and  there  committed,  by 
(hanging  himself  by  the  neck  until  he  was  dead,  or  by  other  means,  to  be 
stated  as  in  No.  1). 

No.  7. 

In  an  indictment  for  rape. 

Forcibly  ravished  C.  D.,  a  woman  of  the  age  of  fourteen  years  or 
upwards,  or  carnally  knew  a  female  child  imder  the  age  of  fourteen  years 
(as  the  case  may  be). 

No.  8. 

In  an  indictment  for  arson. 

Willfully  and  maliciously  set  fire  to  (or  burned)  in  the  nighttime,  a 
dwelling  house  of  another,  namely  C.  D.  (or  whose  name  is  unknown  to 
the  grand  jury). 

No.  9. 

In  an  indictment  for  robbery. 

Feloniously  took  a  gold  watch  (or  as  the  case  may  be)  from  the  person 
of  C.  D.  and  against  his  will,  by  violence  to  his  person  (or  by  putting  him 
in  fear  of  some  immediate  injury  to  his  person). 

No.  10. 

Robbery,  being  armed  with  a  dangerous  weapon. 

Being  armed  with  a  dangerous  weapon,  did  commit  an  assault  upon 
one  C.  D.,  with  intent,  if  resisted,  to  kill  or  wound  the  said  C.  D.,  and  then 
and  there  feloniously  took  a  gold  watch  (or  as  the  case  may  be)  from  the 
person  of  the  said  C.  D.,  and  against  his  will. 
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No.  11. 

In  an  indictment  for  larceny. 

Feloniously  took  and  carried  away  a  gold  watch  (or  as  the  case  may  be), 
the  personal  property  of  C.  D.  (or  of  a  person  whose  name  is  unknown  to 
the  grand  jury),  of  the  value  of  more  than  thirty-five  dollars. 

No.  12. 

Larceny  in  a  dtoelling  house. 

Feloniously  took  and  carried  away  in  a  dwelling  house  (or  other  house, 
ship^  or  boat,  as  the  case  may  be,)  a  gold  watch  (or  as  the  case  may  be), 
the  personal  property  of  C.  D.  (or  of  a  person  whose  name  is  unknown  to 
the  grand  jury). 

No.  13. 

In  an  indictment  for  Jmrglary. 

Broke  and  entered  in  the  nighttime,  a  dwelling  house,  in  which  there 
was  at  the  time  a  human  being,  namely,  one  C.  D.  (or  whose  name  is  un- 
known to  the  grand  jury,  as  the  case  may  be),  with  intent  to  commit  larceny 
(or  other  crime  describing  it  generally)  therein,  by  forcibly  bursting  or 
breaking  the  wall  (or  an  outer  door,  or  a  window,  or  a  shutter  of  a  window) 
of  such  house  (or  as  the  case  may  be). 

No.  14. 

Burglary  after  entering  toith  intent  to  commit  crime. 

Having  entered  in  the  nighttime  a  dwelling  house,  in  which  there  was 
at  the  time  a  human  being,  namely,  one  C.  D.  (or  whose  name  is  unknown 
to  the  grand  jury,  as  the  case  may  be),  with  intent  to  commit  larceny  (or 
other  crime,  describing  it  generally)  therein,  broke  such  dwelling  house, 
by  forcibly  bursting  or  breaking  the  wall  (or  by  other  means  to  be  stated. 
as  in  No.  13),  or  (following  the  words  therein),  was  armed  with  a  dangerous 
weapon,  therein,  or  committed  an  assault  upon  C.  D.,  a  person  lawfully  then 
in  such  house. 

No.  15. 

In  an  indictment  for  forgery. 

Forged  (or  falsely  made,  altered,  or  counterfeited,  or  as  the  case  may 
be,)  an  instrument  purporting  to  be  (or  being)  the  last  will  and  testament 
of  C.  D.,  devising  certain  property,  with  intent  to  defraud  or  injure. 
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No.  16. 

Forged  a  certificate  purporting  to  have  been  issued  by  J.  C,  an  ofBcer 
duly  authorized  to  make  such  certificate,  of  the  acknowledgment  of  C.  D. 
of  the  execution  by  him,  of  a  conveyance  to  E.  F.  of  certain  real  property, 
with  intent  to  defraud  or  injure. 

No.  17. 

Counterfeited  a  gold  (or  silver)  coin  of  the of  Mejdco, 

called  a  dollar,  which  was  at  that  time  current  by  law  or  usage  within  this 
state. 

No.  18. 

In  an  indictment  for  perjury. 

On  his  examination  as  a  witness,  duly  sworn  to  testify  the  truth,  in  the 

trial  of  an  action  at  law  in  the  court  of ,  between  C.  D.,  plaintiff, 

and  £.  F.,  defendant,  which  court  had  authority  to  administer  said  oath, 
he  testified  falsely,  that  (stating  the  facts  alleged  to  be  false),  the  matters 
so  testified  being  material,  and  the  testimony  being  willfully  false. 

No.  19. 

In  an  indictment  for  polygamy. 

Having  a  wife  then  living,  unlawfully  married  one  C.  D.,  or  unlawfully 
lived  and  cohabited  with  one  C.  D.  as  his  wife. 

No.  20. 

In  an  indictment  for  libel. 


Published  or  caused  to  be  published  in  a  newspaper  called  the 


,  the  following  libel  concerning  C.  D.  (stating  the  matter  published). 

No.  21. 

In  an  indictment  for  assault  and  battery. 

Assaulted  and  beat  C.  D.    [L.  1864,  D.  Cd.  pp.  678-682 ;  H.  C.  pp.  1001- 
1004.] 
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VIII.     Op  General  Provisions^  Including  Contempt  Pro- 
ceedings^ IN  Justices'  Courts     ....     2300 


CHAPTER   I. 

OF   THE    JURISDICTION    OF    JUSTICES'    COURTS. 

§  8198.    Civil  Jurisdiction  of  Justices'  Courts. 

The  civil  jurisdiction  of  justices^  couri;s,  and  by  whom  and  \«J»J«  and 
how  holden,  is  prescribed  by  chapter  V  of  title  XII  of  the  code  of  civil 
procedure.     [L.  1864,  D.  Cd.  p.  583,  §  1 ;  D.  &  L.  p.  461,  §  1 ;  H,  C.  §  2051.] 

S  8194.    Criminal  Jurisdiction  of  a  Justice's  Court. 

A  justice^s  couri;  has  jurisdiction  of  the  following  crimes  committed  ^/7  -)  >j>  ^ 

or  triable  in  their  respective  counties : —  ^  ^ 

1.  Larceny,  where  the  punishment  therefor  may  be  imprisonment  in 
the  county  jail  or  by  fine; 

2.  Assault,  and  assault  and  battery,  not  charged  to  have  been  committed 
with  intent  to  commit  a  felony,  or  in  the  course  of  a  riot,  or  with  a  dan-  \     \\ 
gerous  weapon,  or  upon  a  public  ofiBcer  in  the  discharge  of  his  duties ;                       ^      "^ 

3.  Of  any  misdemeanor  defined  and  made  punishable  by  sections  1824,  . 
1825^  and  1826  of  the  code  of  criminal  procedure;  "i 

Vol*.  I.— 48. 
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4.  Of  any  mlBdemeanor  defined  and  made  punishable  by  sections  1966, 
1967,  1968,  and  1929  of  such  code; 

5.  Of  any  misdemeanor  defined  and  made  punishable  by  any  provisions 
of  sections  2106,  2107,  and  2111  of  such  code; 

6.  Of  any  misdemeanor  defined  and  made  punishable  by  sections  2118, 
2119,  2120,  and  2135  of  such  code:  Provided,  that  in  case  of  assault,  and 
assault  and  battery,  over  which  a  justice's  court  has  jurisdiction,  a  punish- 
ment may  be  imposed  by  fine  of  not  less  than  five  nor  more  than  fifty 
dollars.  [L.  1864,  D.  Cd.  p.  583,  §  2;  L.  1865,  p.  31;  D.  &  L.  p.  461,  §2; 
H.  C.  §2062.] 

The  laBt  section  referred  to  In  subd.  4  of  A  Justice  of  the   peace  has  Jurisdiction 

the  last  preceding  section  as  contained  in  only  of  a  lahceny  where  the  punishment  is 

the    Hill    compilation    was    numbered    1901  imprisonment  in  the  county  Jail  or  fine.   He 

and  in  the  Deady  &  Lane  compilation  678.  has,  therefore,  no  Juri^iction  of  a  laroeny 

By  reference  to  the  Deady  code  it  appears  committed   in  a   ship:     Ex   parte   Kle,  46 

that  the  section  intended  in  the  Deady  &  Fed.  486. 

Lane    compilation    is    S  678,    and    in   Hill's  Jurisdiction   of  the  circuit  and  Justice's 

compilation  it  should  have  been  S  1896.  Sec-  court  of  the  crime  of  assault  and  battery, 

tion   1964  referred  to   in  subd.   6   of  Hill's  not  charared  to  have  been  committed  with 

compilation   should   be   S  1976.     The   refer-  intent  to  commit  a  felony,   la  concurrent: 

ences  to  S9  686,  686.  687,  689.  in  the  Deady  State  v.  Sly.  4  Or.  279. 

&  Lane  compilation  should  have  been   to  A   Justice   has   Jurisdiction   to   impose  a 

SS  718,   719,   720.   722.  and  in  the  Hill  com-  fine,  within  this  section,  for  a  misdemeanor 

pilation,   instead  of  SS  1909.   1910,  1926,  and  and  may  also,   in  his  Judgment,  authorise 

1927  in  subd.  6,  the  reference  should  have  the  defendant  to  be  imprisoned  for  failure 

been  to  SS  1978,  1979,  1980,  1986.  to  pay  such  fine  on  the  fnais  of  one  day  for 

Thousrh  a  circuit  court  and  a  Justice  of  every  $2.00  of  the  fine;  but  the  Justice  can 

the  peace  have  concurrent  Jurisdiction  of  not  give  judgment  that  the  defendant  be 

the  offense  of  assault  and  battery,  the  for-  imprisoned  at  the  rate  of  $2.00  for  eveir 

mer  can   not   impose  a   fine   of   less   than  day  of  the  fine  and  costs:    State  v.  Shep- 

$60  and  the  latter  of  more  than  $60:    £2x  pard,  16  Or.  600,  16  Pac.  483. 
parte  Martin.  46  Fed.  482. 

§  2195.    Additional  Criminal  Jurisdiction  of  Justices'  Courts. 

In  addition  to  the  criminal  jurisdiction  of  justices'  courts  already  con- 
ferred upon  and  exercised  by  them,  such  courts  shall  have  jurisdiction  of 
all  misdemeanors  committed  or  triable  in  their  respective  counties,  where 
the  punishment  prescribed  shall  not  exceed  three  months'  imprisonment  in 
the  county  jail,  or  a  fine  of  not  more  than  one  hundred  dollars.  [L.  1891, 
p.  138,  §  1.] 

S  2196.    When  Crime  Triable  in  Justice's  Court. 

A  crime  is  triable  in  a  justice's  court  when  by  the  provisions  of  chapter 
III  of  title  XVIII  an  action  may  be  commenced  therefor  in  the  county 
where  such  court  is  holden.  [L.  1864,  D.  Cd.  p.  584,  §  3 ;  D.  &  L  p.  462, 
§3;  H.  C.  §2053.] 


CHAPTER   II. 

OF   THE    RECORDS    AND    FILES    OF   JUSTICES'    COURTS. 

§  2197.    Records  of  Justice's  Court,  What  Constitute. 

The  records  and  files  of  a  justice's  court  are  the  docket  and  all  papers 
and  process  filed  in  or  returned  to  such  court,  concerning  or  belonging  to 
any  proceeding  authorized  to  be  had  or  taken  therein,  or  before  the  justice 
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of  the  peace  who  holds  such  court.     [L.  1864,  D.  Cd.  p.  584,  §  4;  D.  &  L. 
p.  462,  §4;  H.  C.  §2054.] 

The  testimony   of  witnesses   in  criminal  answer  the  complaint  as  required  by  law," 

trials   before  a  Justice  is  not  part  of  the  is  not  sufficient  to  support  a  judgment  as 

"record"   as   here   provided;   and  hence   is  against   a   direct   attacic,    because    it   does 

not    part    of    the    "certified    copy    of    the  not   necessarily   show   that   the   defendant 

record"   that  a  Justice  attaches  to  a  writ  did  not  appear  at  the  proper  time  and  place 

of  review  as  his  answer:    Tyler  v.   State,  as  required:    Guaranty  Loan  Assoc,  v.  Os- 

28  Or.  238.  42  Pac.  518.  borne,  38  Or.  568,  64  Pac.  888. 

The  docket  of  a  Justice  must  show  facts.       If   the  justice   failed   to  make   a   proper 

not'  conclusions.     An   entry   made   several  entry  of  "all  matters  which  may  be  ma- 

^L&ya   after  the  return  day   named   in   the  terial,"    the   proper  procedure   is   to  apply 

summons,  stating  that  the  defendant  had  for  such  entry  by  a  nunc  pro  tunc  order: 

l>een  regularly  served,  and  had  "failed  to  Jacobs  v.  Oren,  30  Or.  595,  48  Pac.  481. 

§  2198.    Docket  of  Justice's  Court,  What  Entries  to  Contain. 

The  docket  of  a  justice  of  the  peace  is  a  book  in  which  he  must  enter : — 

1.  The  title  of  every  action  or  proceeding  commenced  in  his  court  or 
before  him^  with  the  names  of  the  parties  thereto  and  the  time  of  the 
commencement  thereof; 

2.  The  date  of  making  or  filing  any  pleading,  and  when  the  same  is 
made  orally,  a  plain  statement  of  the  substance  thereof  and  the  verification 
thereto,  when  one  is  required; 

3.  An  order  allowing  a  provisional  remedy,  and  the  date  of  issuing 
and  returning  the  summons  or  other  process; 

4.  The  time  when  the  parties  or  either  of  them  appear,  or  their  failure 
to  do  so; 

5.  Every  postponement  of  a  trial  or  proceeding,  and  upon  whose  appU- 
cation,  and  to  what  time; 

6.  The  demand  for  a  jury,  if  any,  and  by  whom  made;  the  order  for 
a  jury,  and  the  time  appointed  for  trial  thereby; 

7.  The  return  of  an  order  for  a  jury,  the  names  of  the  persons  im- 
paneled and  sworn  as  a  jury,  and  the  names  of  all  witnesses  sworn,  and  at 
whose  request; 

8.  The  verdict  of  the  jury,  and  when  given;' and  if  the  jury  disagree 
and  are  discharged  without  giving  a  verdict,  a  statement  of  such  disagree- 
ment and  discharge; 

9.  The  judgment  of  the  court,  and  when  given; 

10.  The  fact  of  an  appeal  having  been  made  and  allowed,  and  the  date 
thereof,  with  a  memorandum  of  the  undertaking  thereof,  and  the  justifica- 
tion of  the  sureties  therein; 

11.  Satisfaction  of  the  judgment  or  any  part  thereof; 

12.  A  memorandum  of  all  orders  relating  to  the  admission  of  bail, 
taking  bail,  or  commitment  for  want  thereof; 

13.  All  other  matters  which  may  be  material  or  specially  required  by 
any  statute.     [L.  1864,  D.  Cd.  p.  684,  §  6 ;  D.  &  L.  p.  462,  §  6 ;  H.  C.  §  2056.] 

The  docket  entry  as  to  the  date  of  the  necessary  to  the  validity  of  the  attachment 

issfuance  of  the  summons  Is  sufficient  proof  issued  thereunder:   Perry  v.  Gholson,  39  Or. 

of  its  Issuance,  and  the  actual  return  with  438,  65  Pac.  601. 
tlie    officer's    indorsement    thereon    is    not 

§  2199.    Docket  and  Files,  Public  Writings,  Custody  Of. 

The  docket  and  files  of  a  justice's  court  are  to  be  safely  and  securely 
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kept  by  the  justice  of  the  peace^  and  by  him  delivered  to  his  snccessor  in 
oflSce  when  demanded.  Such  docket  and  files  are  public  writings.  [L.  1864, 
D.  Cd.  p.  585,  §  6 ;  D.  &  L.  p.  463,  §  6 ;  H.  C.  §  2056.] 


CHAPTER   III. 

OP    PLEADINGS,    TRIALS,    AND    PROCEEDINGS    IN  CIVIL    ACTIONS    IN 

JUSTICES*    COURTS. 

S  8900.    Procedure  Conforms  to  that  in  Courts  of  Record,  Unless  Otherwise 
Provided. 

Actions  at  law  in  justices'  courts  shall  be  commenced  and  prosecuted 
to  final  determination,  and  judgment  enforced  therein,  in  the  maxmer  pro- 
vided in  the  code  of  civil  procedure  for  similar  actions  in  courts  of  record, 
except  as  in  this  act  otherwise  provided:  Provided,  that  all  disbursements 
shall  in  all  cases  be  allowed  the  prevailing  party.     [L.  1899,  p.  109,  §  1.] 

The  Jurisdiction  of  the  Justice's  court  extends  to  the  allowance  of  the  provisional 
remedy  of  attachment  in  like  cases  as  in  courts  of  record:  Burns  v.  Payne.  31  Or. 
104,  49  Pac.  884.     See  "Attachment,"  under  civil  procedure  In  courts  of  record,  H  S96 -324. 

S  S201.    Summons,  How  Issued,  Signed,  and  Directed,  What  to  Contain. 

The  summons  shall  be  issued  and  signed  by  the  justice.  It  shall  con- 
tain the  name  of  the  court  in  which  the  complaint  is  filed^  the  names  of  the 
parties  to  the  action  and  the  title  thereof.  It  shall  be  directed  to  the  defend- 
ant and  shall  require  him  to  appear  at  the  office  of  the  justice  issuing  the 
summons  at  a  time  specified,  which  shall  be  not  less  than  five  nor  more  than 
twenty  days  from  the  date  of  the  service  of  the  summons,  and  answer  the 
complaint  of  plaintiff,  or  judgment  for  want  thereof  will  be  taken  against 
him  for  the  sum  specified  in  the  complaint,  with  the  disbursements  of  the 
action.     [L.  1899,  p.  110,  §  2.] 

The  object  of  the  summons  is  to  advise  the  manner  of  its  service;  and  a  Judgment 

the    defendant    that    an    action    has    been  based  on  such  a  summons  wUl  be  good  as 

commenced    against    him,    and    warn    him  against  collateral  attack:    North  Pac.  Cycle 

that  he  must  appear  within  the  time  and  Co.  v.  Thomas.  26  Or.  381,  38  Pac.  807,  4S 

at  a  place  named,  and  make  such  defense  Am.  St.  Rep.  636. 

as  he  has,  and  in  default  of  his  so  doing  The  fact  that  the  summons  was  in  the 

that  Judgment  against  him  will  be  taken  in  form  required  by  the  act  of  1893,  and  not 

the  sum  designated.    If  the  summons  issued  the  act  of  1899,  under  which  the  action  wai 

actually  accomplishes  these  purposes,  it  is  brought,   did   not  render  it  Invalid:    Perry 

held    sufficient    to    confer   Jurisdiction,    al-  v.  Gholson,  39  Or.  438,  66  Pac.  601. 

though  there  may  have  been  some  Irreg-  As  to  where  the  summons  must  be  senredr 

ularity  in  the  form  of  the  process,   or  in  see  note  to  §  928,  ante. 

S  8202.    Summons,  by  Whom  Served. 

The  summons  must  be  served  by  the  sheriff  of  the  county  or  his  deputy^ 
or  any  constable  of  any  precinct  in  the  county,  or  by  a  marshal  of  any  in- 
corporated city  or  town  within  the  limits  of  such  city  or  town.  [L.  1899, 
p.  110,  §  3.] 

§  2208.    Summons,  how  Served,  Return  Of. 

The  summons  shall  be  served  by  delivering  a  copy  thereof,  together 


Chap.  III.]   Op  Pleadings,  Trials,  btc,  in  Justices'  Courts.    757 

with  a  copy  of  the  complaint,  certified  to  be  correct  by  the  plaintiff,  his 
agent  or  attorney  or  the  justice,  to  the  defendant  in  the  manner  provided 
for  in  the  code  of  civil  procedure  for  the  service  of  summons  in  actions  in 
courts  of  record.  The  summons  shall  be  returned  to  the  justice  by  whom 
it  was  issued  by  the  oflBcer  serving  it,  with  the  proof  of  such  service,  or  that 
the  defendant  can  not  be  found.     [L.  1899,  p.  110,  §  4.] 

f  2204.    Nonresident  Plaintiff,  Undertaking  by,  for  Disbursements. 

If  the  plaintiff  is  a  nonresident  of  the  county,  the  justice  may  require 
him  to  give  an  undertaking  with  one  or  more  sureties  for  the  disbursements 
of  the  action  before  issuing  the  summons;  and  if  at  any  time  before  the 
commencement  of  the  trial  the  defendant  apply  therefor,  the  justice  must 
require  such  plaintiff  to  give  such  undertaking;  but  if  the  plaintiff  is  a  resi- 
dent of  the  county,  the  justice  may,  in  his  discretion,  upon  a  like  application 
on  part  of  the  defendant,  require  such  plaintiff  to  give  such  undertaking. 
£L.  1899,  p.  110,  §  6.] 

The  right  of  action  on  the  undertakinir  undertaking:  for  disbursements,  after  he  had 

required  by  this  section  does  not  pass  to  already  made  a  deposit  for  that  purpose,  Is 

the  assignee  by  the  assignment  of  the  judg-  not  a  sufficient  ground  for  vacatln^r  by  writ 

ment  in  the  cause:    Dray  v.  Mayer,  6  Or.  of  review  the  justice's  judgment  rendered 

185.  after  a  trial  on  the- merits:  Long  v.  Thomp- 

An  error  of  the  justice  of  the  peace  in  son,  34  Or.  363,  55  Pac.  978. 
requiring    plaintiff    to   give    an    additional 

i  8905.    Form  of  Undertaking  by  Plaintiff  —  Deposit  in  Lieu  of  Undertaking. 

The  undertaking  may  be  substantially  in  the  following  form :  "I,  A.  B./^ 
or  "We,  A.  B.  and  C.  D.,  undertake  to  pay  E.  P.,  the  defendant  in  this 
action,  all  disbursements  that  may  be  adjudged  to  him  in  this  action.*^ 
The  sureties  must  possess  the  qualifications  of  bail  upon  arrest,  and,  if  re- 
quired by  the  defendant,  must  justify  in  a  sum  not  less  than  fifty  dollars. 
A  deposit  with  the  justice  of  such  sum  as  he  may  deem  sufficient  shall  be 
equivalent  to  giving  the  required  undertaking;  and  if  the  undertaking  or 
deposit  in  lieu  thereof  be  not  given  or  made  by  the  time  the  action  is  at 
issue  and  ready  for  trial  on  a  question  of  fact,  the  justice  must  dismiss  the 
action  as  for  want  of  prosecution.     [L.  1899,  p.  110,  §  6.] 

As  to  qualiflcation  of  ball  on  arrest,  see  9  260,  ante. 

$  8906.    Provisional  Remedies  as  in  Courts  of  Record. 

In  a  civil  action  in  a  justice's  court  the  plaintiff  is  entitled  to  the  benefit 
of  the  provisional  remedies  of  arrest,  attachment,  and  delivery  of  personal 
property  claimed  in  the  action,  as  in  like  cases  in  courts  of  record.  All 
affidavits,  orders,  and  undertakings  for  such  remedies  are  to  be  taken  or  made 
and  filed  with  the  justice,  and  such  process  is  to  be  issued  by  and  made 
returnable  before  him.  A  writ  of  arrest  or  of  attachment,  or  an  order  for 
the  delivery  of  personal  property  claimed  in  the  action,  may  be  served  and  exe- 
cuted by  any  person  authorized  to  serve  a  summons.     [L.  1899,  p.  Ill,  §  7.] 

Jurisdiction  of  a  Justice  of  the  peace  ex-  rest  In  a  civil  action,  and  the  sureties  sub- 
tends to  the  provisional  remedy  of  attach-  sequently  redeliver  the  party  into  his  cus- 
ment:  Bums  v.  Payne,  31  Or.  104,  49  Pac.  tody.  It  is  his  duty  to  acknowledge  the 
884.  return  of  the  party  by  certificate  Indorsed 

Where  a  constable  executes  a  writ  of  ar-  upon  a  certified  copy  of  the  undertaking  of 
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bail;  and  he  is  not  excused  because  the  davit  for  the  return  of  personal  propert7  In 
provisions  of  the  statute  in  the  code  of  an  action  or  proceeding  in  a  Justice  court  is 
civil  procedure  refer  only  to  the  sheriff,  to  be  made  by  the  Justice  instead  of  by  the 
but,  as  his  duties  in  the  Justice  court  are  plaintiff  as  in  cases  in  the  circuit  court,  but 
the  same  in  that  regard  as  the  sheriff's  in  the  fact  that  the  plaintiff  in  the  action 
relation  to  similar  proceedings  in  the  cir-  signed  such  direction  instead  of  the  Jus- 
cuit  court,  the  statute  is  applicable  to  him:  tlce  will  not  exonerate  the  plaintiff*B  sure- 
Hume  V.  Norris,  5  Or.  480.  ties  from  liability  on  their  bond:  Carlon  v. 
The  direction  to  the  sheriff  on  the  affl-  Dixon,  12  Or.  146,  6  Pac  600. 

S  2207.    Arrest  of  Defendant  in  Civil  Action,  Opportunity  to  Give  Bail 

A  defendant  who  has  been  arrested  in  a  civil  action  must,  if  he  require 
it,  be  at  once  taken  before  the  justice  who  issued  the  writ,  for  the  purpose  of 
giving  bail.  If  he  do  not  so  require,  the  officer  making  the  arrest  shall  keep 
him  in  his  custody  and  take  him  before  such  justice  on  the  day  and  at  the 
hour  the  defendant  is  required  to  appear  and  answer.    [L.  1899,  p.  Ill,  §  8.] 

§  2208.    Provisions  of  Code  of  Civil  Procedure,  Apply  in  what  Cases. 

The  provisions  of  the  code  of  civil  procedure  for  proceedings  on  attach- 
ment, arrest,  and  delivery  of  personal  property  shall  govern  in  like  cases 
in  justices'  courts.     [L.  1899,  p.  Ill,  §  9.] 

I  2209.    Atttachment  Against  Real  Property,  not  Allowed  out  of  Justice's  Court 

Eeal  property  or  any  interest  therein  can  not  be  attached  upon  a  writ 
of  attachment  in  a  civil  action  in  a  justice's  court.     [L.  1899,  p.  Ill,  §  10.] 

§  2210.    Justification  of  Sureties,  When  Made  and  on  What  Notice. 

Whenever  the  sureties  in  an  undertaking  given  in  a  provisional  remedy 
by  either  party  are  required  to  justify,  the  justification  shall  be  made  before 
the  justice  in  whose  court  the  action  is  pending,  and  upon  the  notice  pre- 
scribed in  the  code  of  civil  procedure,  or  upon  a  shorter  notice  to  be  pre- 
scribed by  the  order  of  the  justice.     [L.  1899,  p.  Ill,  §  11.] 

Afl  to  notice  of  Justification  of  ball,  see  9  269,  ante. 

S  2211.    Pleadings,  Forms  and  Sufiiciency  of.  Rules  in  Courts  of  Record  Apply. 

The  pleadings  in  actions  in  justices'  courts,  the  forms  thereof,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  determined,  shall  be 
those  prescribed  by  the  civil  procedure  for  actions  in  courts  of  record. 
[L.  1899,  p.  Ill,  §  12.] 

S  2212.    Postponement  of  Trial 

When  a  cause  is  at  issue  upon  a  question  of  fact,  the  justice  must,  upon 
sufficient  cause  shown  on  the  application  of  either  party,  postpone  the  trial, 
for  a  period  not  exceeding  sixty  days.     [L.  1899,  p.  Ill,  §  13.] 

§  2213.    Postponement  Discharges  From  Arrest,  When. 

When  the  defendant  is  in  custody,  a  postponement  of  the  trial  granted 
upon  the  application  of  the  plaintiff  for  a  longer  period  than  one  day  dis- 
charges the  defendant  from  arrest,  and  in  such  case  the  justice  must  indorse 
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npon  the  writ  of  arrest,  "The  defendant  is  discharged  from  custody  upon 
the  within  process,"  and  sign  the  same  with  his  name  and  oflBce.  [L.  1899, 
p.   Ill,  §  14.] 

§  2214*    When  Postponement  Must  Not  be  Granted. 

An  application  for  the  postponement  of  the  trial  must  not  be  granted 
unless  the  pari;y  applying  therefor,  if  required  by  the  adverse  party,  consent 
to  take  the  deposition  of  any  witness  of  such  adverse  parity  then  in  attend- 
ance upon  the  court.  If  the  consent  is  given,  the  justice  must  take  such 
deposition,  and  the  same  may  be  read  on  the  trial,  subject  to  the  same 
objections  as  if  the  witness  were  present  and  gave  the  testimony  orally. 
[L.  1899,  p.  112,  §  16.] 

§8215.    Place   of  Trial  may   be  Changed,   When  Cause   at   Issue,   on  what 
Showing. 
The  justice  may  change  the  place  of  trial,  on  notice  of  either  party  to 
the  action,  when  it  appears  from  the  aflSdavit  of  such  party,  either, — 

1.  That  the  justice  is  a  party  to  or  directly  interested  in  the  event  of 
the  action,  or  connected  by  consanguinity  or  aflBnity  within  the  third  degree 
with  the  adverse  party  or  those  for  whom  he  proseeutes  or  defends; 

2.  That  the  justice  is  so  prejudiced  against  the  party  making  the  motion 
that  he  can  not  expect  an  impartial  trial  before  such  justice; 

3.  That  the  convenience  of  parties  and  witnesses  would  be  promoted 
by  such  change,  and  that  the  motion  is  not  made  for  the  purpose  of  delay ; 

The  motion  for  change  of  place  of  trial  can  not  be  made  or  allowed  in 
any  action  until  after  the  cause  is  at  issue  on  a  question  of  fact.  If  the 
motion  is  allowed,  the  change  shall  be  made  to  the  nearest  justice.  Neither 
party  shall  be  entitled  to  more  than  one  change  in  the  place  of  trial,  except 
for  causes  not  in  existence  when  the  first  change  was  allowed.  When  the 
place  of  trial  has  been  changed,  the  justice  shall  forthwith  transmit  to  the 
justice  to  whom  the  case  is  transferred  a  transcript  of  the  proceedings  had  in 
such  cause,  with  aU  the  original  papers  filed  therein.     [L.  1899,  p.  112,  §  16.] 

a  Justice  of  the  peace  has  authority  to  transferred,  and  participates  in  the  trial,  he 

grant  a  chancre  of  venue  in  cases  of  mis-  thereby  waives  all  the  Irregularities  in  the 

demeanor.      The    code    of   civil    procedure,  procedings    connected    with    changing    the 

under  which  practice  in  criminal  matters  venue:    Woldenberg  v.  Haines,  86  Or.  246, 

1>efore  a  justice  is  regulated,  does  not  pro-  57  Pac.  627. 

vide  for  change  of  venue  in  misdemeanors,  An  affidavit  for  change  of  venue  need  not 
\>ut  this  section  does  provide  therefor,  and  necessarily  state  in  so  many  words  that 
applies  to  both  civil  and  criminal  cases  in  the  application  is  not  made  for  the  pdipose 
the  justice  court  and  modifies  to  that  extent  of  delay,  since  that  fact  may  appear  from 
§  2263:  Fackwood  v.  State,  24  Or.  263,  38  the  facts  set  forth  as  clearly  as  from  any 
Fac.  674.  positive  statement  to  that  effect:  Pack- 
Where  a  party  appears  without  objection  wood  v.  State,  24  Or.  262,  33  Pac.  674. 
in  a  court  to  which  his  cause  has  been 

§  8816.    Disbursements  of  Change  to  be  Paid  by  Party  Applying  Therefor. 

The  disbursements  of  such  change  of  venne  shall  be  paid  by  the  party 
applying  therefor,  and  not  taxed  as  a  part  of  the  costs  in  the  case :  Provided, 
that  it  shall  not  be  necessary  to  issue  new  subpoenas  to  witnesses,  but  the 
witnesses  shall  appear  before  the  justice  before  whom  the  cause  has  been 
transferred  without  the  issue  of  any  other  notice  than  the  allowance  of  the 
motion  for  the  change  of  venue.     [L.  1899,  p.  112,  §  17.] 
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S  2217.    Change  of  Venue,  When  Deemed  Complete. 

Upon  the  filing  of  the  transcript  and  papers  with  the  justice  to  whom 
the  cause  has  been  transferred^  the  change  of  venue  shall  be  deemed  com- 
plete^ and  thereafter  the  action  shall  proceed  as  though  it  had  been  com- 
menced before  such  justice.     [L.  1899,  p.  112,  §  18.] 

§  2218.    Title  to  Real  Property  in  Issue,  Jurisdiction  Ceases. 

If  it  appear  on  the  trial  of  any  cause  before  a  justice  of  the  peace  from 
the  evidence  of  either  party,  or  from  the  pleadings,  that  the  title  to  real 
property  is  in  question,  which  title  shall  be  disputed  by  the  other  part}',  the 
justice  shall  immediately  make  an  entry  thereof  in  his  docket  and  cease 
all  further  proceedings  in  the  cause,  and  shall  certify  and  return  to  the  circuit 
court  of  the  county  a  transcript  of  all  the  entries  made  in  his  docket  relating 
to  the  case,  together  with  all  the  process  and  other  papers  relating  to  the 
action,  in  the  same  manner  and  within  the  same  time  as  upon  an  appeal; 
and  thereupon  the  circuit  court  shall  proceed  in  the  cause  to  final  judgment 
and  execution,  in  the  same  manner  as  if  said  action  had  been  originally 
commenced  therein,  and  disbursements  shall  abide  the  event  of  the  action. 
[L.  1899,  p.  113,  §  19.] 

Bee  S  928.  ante,  and  note. 

If  title  to  real  property  comes  in  question  might  be  made  in  the  pleadings,  and  yet  no 

in  a  trial  in  a  Justice  court  by  defense  or  controversy  made  thereof  on  the  trial,  and 

Slea  such  court  is  ousted  of  its  Jurisdiction:  in  such  case,  if  the  Justice  otherwise  has 

week  Y.  Galbreath,  11  Or.  616,  6  Pac.  220.  Jurisdiction,  it  is  his  duty  to  try  the  case. 

In  the  case  of  Malarkey  v.  O'Leary,  34  Or.  The  decision  in  this  case  was  made  under 

497,  66  Pac.  621,  it  is  held  that  a  Justice  is  the    former    law    which    is    Identical   with 

not  ousted  simply  because  an  issue  as  to  the  present  law  in  this  regard,   with  the 

the  title  to  the  real  estate  is  made  In  the  exception    that    the    words    "or    from   the 

pleadings,  but  it  must  appear  from  the  evi-  pleadings"  were  not  contained  in  the  former 

dence   that  such   title   Is  actually   in  con-  law.     These   words,    no   doubt,   annul  the 

troversy  and  to  be  determined.     An  issue  force  of  this  decision. 

S  2819.    Jury,  Demand  for,  Case  Must  be  Tried  by,  When. 

When  a  cause  is  at  issue  upon  a  question  of  fact,  if  either  party  then 
demand  a  jury  trial  and  deposit  with  the  justice  the  trial  fee,  such  issue  nmst 
be  tried  by  a  jury  and  not  the  justice;  but  otherwise  it  must  be  tried  by  the 
justice.     [L.  1899,  p.  113,  §  20.] 

S  8890.    Trial  by  Justice,  Findings  of  Fact  Unnecessary. 

When  an  issue  of  fact  is  tried  by  the  justice,  it  is  not  necessary  that 
there  should  be  any  special  statement  of  the  facts  found  or  law  determined 
on  such  trial,  but  it  is  sujQBcient  for  the  justice  to  give  judgment  generally, 
as  the  law  and  evidence  may  require,  for  the  plaintiff  or  the  defendant, 
stating  therein  for  what  amount,  or  for  what  relief  or  to  what  effect  the 
same  is  given.     [L.  1899,  p.  113,  §  21.] 

S  8881.    Order  for  Jury,  to  what  Officer  Directed. 

When  a  jury  has  been  demanded  by  a  party  to  an  action  in  the  justice's 
court,  the  justice  must  make  an  order  in  writing,  directed  to  the  sheriff  of 
the  county  or  to  any  constable  of  the  precinct  or  to  any  marshal  or  police- 
man authorized  to  act  as  constable  therein,  commanding  him  to  summon 
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six  persons  to  serve  as  jurors  in  the  action  between  the  parties^  naming 
them,  at  a  time  and  place  to  be  named  therein.  The  order  shall  require  the 
jurors  to  appear  before  the  justice  forthwith,  or  at  some  future  time  to 
which  the  trial  of  the  issue  may  be  postponed.     [L.  1899,  p.  113,  §  22.] 

§  2288.    Service  and  Return  of  Order  —  Conduct  of  Officer  —  Notice  to  Persons 
Served. 

The  officer  serving  the  order  for  a  jury  must  do  so  impartially,  by 
selecting  only  such  persons  as  he  knows,  or  has  good  reason  to  believe,  are 
qualified  according  to  law  to  serve  as  jurors  in  the  court  to  which  they  are 
summoned  and  in  the  particular  action  for  which  they  are  selected.  The 
officer  must  serve  the  order  by  giving  notice  to  each  person  selected  of  the 
time  and  place  he  is  required  to  appear,  and  for  what  purpose,  and  return 
the  same  according  to  the  direction  therein,  with  the  names  of  the  persons 
summoned,  verified  by  his  own  certificate.     [L.  1899,  p.  113,  §  23.] 

§  2223.    Insufficient  Number  of  Jurors,  Others  to  be  Summoned  —  Challenges. 

If  a  sufficient  number  of  jurors  do  not  appear  at  the  time  and  place 
required,  or  if  any  of  those  appearing  are  peremptorily  challenged,  or  upon 
a  challenge  for  cause  are  found  disqualified,  the  justice  must  order  the 
proper  officer  to  summon  a  sufficient  number  of  other  qualified  persons  until 
the  jury  is  complete.  Each  party  is  entitled  to  three  peremptory  challenges, 
and  no  more.     [L.  1899,  p.  114,  §  24.] 

§  SS224.    Qualifications  of  Jurors. 

A  person  competent  to  act  as  a  juror  in  a  justice's  court,  in  addition 
to  the  qualifications  prescribed  by  the  code  of  civil  procedure,  must  be  an 
inhabitant  of  the  precinct  in  which  the  court  is  being  held  at  the  time  he  is 
summoned,  and  for  three  months  next  preceding  such  time.  [L.  1899, 
p.  114,  §  25.] 

As  to  qualifications  of  jurors,  see  S§  966  and  966. 

f  2225.    Docketing  Justice's  Judgment,  and  Lien  Thereof. 

Whenever  a  judgment  is  given  in  a  justice's  court  in  favor  of  any  one 
for  the  sum  of  ten  dollars  or  more,  exclusive  of  costs  or  disbursements,  the 
party  in  whose  favor  the  judgment  is  given  may  at  any  time  thereafter, 
while  such  judgment  is  enforceable,  file  a  certified  transcript  thereof  with 
the  county  clerk  of  the  county  wherein  such  judgment  is  given,  and  there- 
upon such  clerk  shall  immediately  docket  the  same  in  the  judgment  docket 
of  the  circuit  court.  Such  transcript  shall  consist  of  a  copy  of  all  the 
docket  entries  made  in  the  case  and  the  judgment  as  extended  by  the  justice, 
certified  to  be  a  true  and  correct  transcript  from  the  original  entries  by  the 
justice.  From  the  time  of  docketing  a  judgment  of  the  justice's  court  as 
hereinbefore  provided,  the  same  shall  be  a  lien  upon  the  real  property  of 
the  defendant,  as  if  it  were  a  judgment  of  the  circuit  court  where  it  is 
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docketed.    The  fee  for  filing  each  transcript  shall  be  one  dollar,  and  shall 
be  paid  before  the  transcript  is  filed.     [L.  1899,  p.  114,  §  26.] 

It  is  necessary  that  a  certified  transcript  to  pronounce  the  Juderment,   or  no  lien  is 

of  the  Judgment  be  filed  with  the  clerk  of  created:     White   v.   Espey,   21  Or.   331,  28 

the  circuit  court.     Filing  a  mere  abstract  Pac.  71. 

of  such  Judgment  is  insufficient:    Dearborn  The  clerk  of  the  circuit  court  may  Issue 

V.  Patton,  4  Or.  59;  White  v.  Espey,  21  Or.  an  execution  on  a  judgment  given  by  &  Jus- 

331,  28  Pac.  71.  tice  of  the  peace,  where  the  transcr^t  has 

And  it  must  affirmatively  appear  there-  been   filed   with   such    clerk:      Lavelady  t. 

from  that  the  justice  court  had  jurisdiction  Burgess,  32  Or.  421,  52  Pac  25. 

§  2226.    Judgment  Set-off  by  Another  Judgment. 

A  party  against  whom  a  judgment  is  given  in  a  justice^s  court  may, 
upon  three  days^  notice  to  the  adverse  party,  apply  to  the  justice  of  such 
court  to  have  another  judgment,  given  in  a  justice's  court  between  the  same 
parties  and  against  such  adverse  party,  set  off  against  such  first  mentioned 
judgment.     [L.  1899,  p.  114,  §27.] 

§  2227.    Right  of  Appeal  Precludes  Set-off,  Procedure  when  Judgment  is  of 
Another  Court. 

There  must  be  no  existing  right  of  appeal  from  the  judgment  propo^ 
as  a  set-off,  and  if  such  judgment  was  given  in  another  court  than  the  one 
where  the  application  is  made  the  party  proposing  such  set-off  must  produce 
the  transcript  of  such  judgment,  certified  by  the  proper  justice,  which  cer- 
tificate shall  also  state  how  much  of  such  judgment  remains  unsatisfied,  and 
that  the  transcript  is  given  for  the  purpose  of  being  a  set-off  against  the 
judgment  to  which  it  is  proposed  as  a  set-off.     [L.  1899,  p.  114,  §  28.] 

§  2228.    Certificate  of  Set-off  Stays  Judgment. 

The  justice  making  such  transcript  and  certificate  shall  make  an  entry 
thereof  in  his  docket,  and  thereafter  all  proceedings  to  enforce  such  judg- 
ment shall  be  stayed,  unless  the  transcript  be  returned,  with  the  certificate 
of  the  proper  justice  indorsed  thereon,  to  the  effect  that  it  has  not  been 
allowed  to  be  set  off.     [L.  1899,  p.  115,  §  29.] 

§  2229.    Mutual  Judgments,  Set-off  Allowed. 

If  upon  the  hearing  of  the  application  the  justice  finds  that  the  judg- 
ments are  mutual,  he  shall  give  judgment  allowing  the  proposed  set-off. 
[L.  1899,  p.  116,  §  30.] 

§  2230.    Different  Amounts  —  Judgment  for  the  Difference,  Certificate  Disallow- 
ing Set-off. 

If  there  is  any  difference  in  the  amount  of  the  two  judgments,  judg- 
ment for  the  difference  must  be  given  in  favor  of  the  party  owning  the 
largest  judgment.  If  the  justice  refuse  to  allow  the  set-off,  he  shall  so 
certify  on  the  transcript,  and  return  it  to  the  party.     [L.  1899,  p.  115,  §  31.] 

S  2231.    Justice's  Judgment  Does  not  Affect  Real  Estate  Title. 

Although  the  title  to  real  property  may  be  controverted  or  questioned 
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in  an  action  in  a  justice's  court,  the  judgment  in  such  an  action  shall  in  no 
way  aflfect  or  determine  such  title  as  between  the  parties,  or  otherwise. 
[L.  1899,  p.  115,  §  32.] 

§  2238.    Execution  not  to  be  Levied  on  Real  Property  Until  Judgment  Docketed. 

Execution  to  enforce  a  judgment  in  a  justice's  court  must  not  be  issued 
against  or  levied  upon  the  real  property  of  the  defendant ;  but  when  a  judg- 
ment given  by  a  justice  has  been  duly  docketed  in  the  circuit  court,  there- 
after it  must  be  enforced  as  a  judgment  of  such  circuit  court.  [L.  1899, 
p.  115,  §  33.] 

See  note  to  S  2225,  ante. 

%  8233.    Execution  Returnable  Within  Thirty  Days,  to  Whom  Directed. 

An  execution  issued  by  a  justice  must  be  made  returnable  within  thirty 
da3'^s  from  the  date  thereof,  and  may  be  directed  to  the  sheriff  of  the  county 
or  any  constable  or  marshal  or  policeman  authorized  to  act  as  a  constable  in 
any  precinct  therein,  and  must  be  executed  by  any  of  such  ofiBcers  when 
delivered  to  him.     [L.  1899,  p.  115,  §  34.] 

§  2834.    Certified  Transcript  of  Judgment  Filed  in  Another  County,  Proceed- 
ings Thereon. 

The  party  entitled  to  the  Benefit  of  a  judgment  in  a  justice^s  court 
may  at  any  time  have  a  certified  transcript  of  such  judgment,  and  file  the 
same  with  any  justice  in  any  other  county.  Upon  the  filing  of  the  tran- 
script, the  justice  with  whom  it  is  filed  must  make  an  entry  thereof  in  his 
docket,  giving  the  title  of  the  cause,  the  names  of  the  parties,  and  the  sub- 
stance of  the  judgment,  and  thereafter  execution  may  issue  to  enforce  such 
judgment,  or  any  part  thereof  remaining  unsatisfied,  as  if  it  had  been  given 
by  such  justice  with  whom  the  transcript  is  filed.     [L.  1899,  p.  115,  §  35.] 

%  8835.    Renewal  of  Execution. 

At  any  time  before  the  expiration  of  the  return  day  of  the  execution, 
it  may  be  renewed  for  another  period  of  thirty  days,  at  the  request  of  the 
plaintiff,  by  an  indorsement  to  that  effect  made  by  the  justice  thereon.  Such 
indorsement  must  be  dated,  and  if  any  part  of  such  execution  has  been  sat- 
isfied, must  state  the  amount  then  due  thereon.  An  entry  of  such  renewal 
must  also  be  made  in  the  docket  of  the  justice.     [L.  1899,  p.  116,  §  36.] 

S  8836.    Predecessor's  Judgment,  Authority  of  Justice  to  Enforce. 

A  justice  of  the  peace  has  authority  and  power  to  enforce  a  judgment 
given  by  his  predecessor  in  ofiBce,  or  by  a  justice  whose  docket  has  been 
transferred  to  him,  and  to  complete  any  unfinished  business  begun  before 
such  predecessor,  or  entered  in  such  docket,  as  if  the  same  had  been  given 
or  begun  before  himself.     [L.  1899,  p.  116,  §  37.] 
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$  2937.    General  Procedure  Conforms  to  that  in  Courts  of  Record. 

The  rules  in  justices'  courts  goveming  mistakes  in  pleadings  and 
amendments  thereof^  vacating  defaults  and  judgments  for  mistake^  iimd- 
vertence,  surprise,  or  excusable  neglect,  the  formation  of  issues  of  both  law 
and  fact,  the  postponing  of  trials  for  cause  shown,  the  mode  of  trial,  the 
formation  of  the  jury,  the  conduct  and  manner  of  trial  by  jury  or  by  the 
justice  without  a  jury,  the  procedure  regarding  the  verdict  and  judgment, 
and  the  enforcement  thereof  by  execution,  shall  be  as  prescribed  in  the  code 
of  civil  procedure  for  actions  in  courts  of  record,  except  as  herein  otherwise 
provided.     [L.  1899,  p.  116,  §  38.] 


CHAPTER   IV. 

OF   APPEALS    IN    CIVIL   ACTIONS    IN   JUSTICES'    COURTS. 

%  8838.    Appeal  from  Judgment^  in  what  Amount. 

Either  party  may  appeal  from  a  judgment  given  in  a  justiee^s  court  in 
a  civil  action  when  the  sum  in  controversy  is  not  less  than  ten  dollars  or 
for  the  recovery  of  personal  property  of  the  value  of  not  less  than  ten  dol- 
lars, exclusive  of  disbursements  in  either  case,  except  when  the  same  is  givai 
by  a  confession  or  for  want  of  an  answer.     [L.  1899,  p.  116,  §  39.] 

When  an   answer   is   purposely   stricken  16  Pac.   478;   Willis  v.   Marks,   29  Or.   49€. 

out  or  set  aside  on  a  trial  in  the  Justice  46  Pac.  293. 

court,    and,    defendant   failinir   to   file   any  A  garnishee  against  whom   a  Judgment 

other  answer,  judgment  is  rendered  against  has   been   rendered    in   a   justice   court  is 

him.  such  judgment,  upon  a  question  of  de-  such  a  party  as  to  be  entitled  to  take  aa 

fendant's  right  of  appeal,   will  be  consid-  &Ppeal  therefrom:    Bums  v.  F^ayne,  31  Or. 

ered  as  a  judgment  for  want  of  an  answer,  100,  49  Pac.  884. 

and  not  appealable:    Liong  v.  Sharp,  5  Or.  The  ad  damnum  clause  of  the  complaint. 

440.  not  the  amount  awarded  by  the  judgment 

The  mere  presence  of  the  defendant  in  determines  the  sum  in  controversy,  where 

court  by  an  attorney  will  not  prevent  the  no  counterclaim  has  been  Interposed  by  the 

rendition  of  a  judgment  against  him  in  a  defendant:    Troy  v.  HaUgarth,   36  Or.  1€S. 

justice's    court    for    want    of    an    answer:  67  Pac.  374. 

Whipple  V.   Southern  Pac.   Co.   34  Or.   370.  Where  the  circuit  court  dismisses  an  v- 

56   Pac.   975.     This   decision  was   rendered  peal  for  want  of  jurisdiction,  it  has  no  au' 

under    the    law    of    1893    when    a   written  thority    to    render    any    further    judgment 

answer  was  not  required.  than  that  of  dismissal.     It  can  not  afDnn 

A  demurrer  to  a  complaint  for  the  pur-  the  judgment  of  the  court  below:    Long  ▼. 

pose  of  appeal  is  the  same  as  an  answer,  Sharp,  6  Or.  439;  Whipple  v.  Sou  them  Pftc. 

and  the  person  demurring  will  not  be  pre-  Co.  34  Or.  376,  66  Pac.  976,  and  cases  there 

vented  from  taking  an  appeal  for  want  of  cited. 

an  answer  upon  the  overruling  of  the  de-  The  justice's  code  on  the  subject  of  ap- 

murrer:    Keams  v.   Follansby,   15  Or.   696,  peals  is  complete  in  itself:    OdeU  v.  Got- 

frey,  13  Or.  466,  11  Pac.  190. 

%  8288.    Appeal  is  Taken  Within  what  Time,  and  to  what  Court. 

An  appeal  is  taken  to  the  circuit  court  of  the  county  wherein  the  judg- 
ment is  given,  and  may  be  taken  in  open  court  at  the  time  the  judgment 
appealed  from  is  given,  or  within  thirty  days  from  the  date  of  the  entry 
thereof.  The  party  appealing  is  known  as  the  appellant  and  the  adverse 
party  as  the  respondent,  but  the  title  of  the  action  is  not  thereby  changed. 
[L.  1899,  p.  116,  §  40.] 

f  8840.    Manner  of  Taking  an  Appeal. 

An  appeal  is  taken,  either  by  giving  oral  notice  thereof  in  open  court 
at  the  time  of  the  rendition  of  the  judgment  appealed  from,  which  shall  be 
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the  only  notice  required,  or  at  any  time  within  thirty  days  thereafter  by 
serving  a  written  notice  thereof  on  the  adverse  party,  or  his  attorney,  and 
filing  the  original  with  the  proof  of  service  indorsed  thereon  with  the  justice, 
and  by  giving  the  undertaking  for  the  costs  and  disbursements  on  the  appeal, 
as  hereinafter  provided.  A  written  acknowledgment  of  service  by  the  re- 
spondent or  his  attorney,  indorsed  on  the  notice  of  appeal,  shaU  be  suflBcient 
proof  of  service.  If  the  appeal  shall  be  taken  by  giving  oral  notice  thereof 
as  herein  provided,  the  fact  that  such  notice  has  been  given  shall  be  noted 
in  the  docket  of  the  justice.     [L.  1899,  p.  116,  §  41.] 

A  Justice   of  the  peace  haa  no  power  to  firlven   is   a  judgnnent   of   dismissal:     Nep- 

permit  an  undertaking  on  appeal  to  be  filed  pach  v.   Jordan.    13   Or.   246.    10   Pac.   341; 

in  a  case  after  the  thirty  days  allowed  for  v  nipple  v.  Southern  Pac.  Co.  34  Or.  375, 

takinsT    an    appeal   has    expired:     Odell   v.  56  Pac.  976. 

Qotfrey,  13  Or.  466,  11  Pac.  190.  A  notice  of  appeal  should  be  held  sufB- 

^Wbere  &  justice  has  resifirned  before  the  clent,  if  by  fair  and  reasonable  intendment 

expiration  of  the  time  for  taking  an  appeal  it   can   be   ascertained   therefrom   that  an 

in  a  case  before  him,  equity  has  no  juris-  appeal   \s  intended  to  be   taken  from   the 

diction    to    enjoin    the    enforcement    ctf    a  Judgment  in  a  particular  action:    Allen  v. 

Judgment  rendered  against  a  party  in  such  Byerly,  32  Or.   117,  48  Paa  474;  Lancaster 

action,   unless  some  other  equity  is  shown  v.  McDonald,  14  Or.  264,  12  Pac.  874. 

than  the   simple  loss  of  the  appeal:     Cal-  A  notice  of  appeal  which  gives  the  name 

bralth  V.   Barnard,  21  Or.  71,  26  Pac.  1110.  of  the  court  and  of  the  parties  to  the  ac- 

The  statute  does  not  require  that  notice  tion,  and  the  date  of  the  Judgment,  with- 

of  appeal  must  be  filed  before  the  under-  out  any  other  description,  and  informs  and 

taking.     An  appeal,   therefore,  is  sufficient  makes  known  to  the  respondent  that  the 

when  the  undertaking  is  filed  with  the  Jus-  appellant   appeals    from    the   Judgment    in 

tice    before    the    notice,    if    both   are    filed  said  action,  is  sufficient:   Ream  v.  Howard, 

within   the  thirty  days  after  the  entry  of  19  Or.  492,  24  Pac.  913. 

the  Judgment:    Brown  v.  Jessup,  19  Or.  288,  A   notice   is   sufficient,    which   gives   the 

24  Pac.   232.  title  of  the  court  and  cause,  the  nature  of 

It    will    be    presumed    by    the    appellate  the    action,    the    person    from    whom    and 

court,  in  support  of  a  return  of  service  of  against  whom  the  Judgment  was  rendered, 

notice  of  appeal  from  a  Judgrment  of  a  Jus-  though    the    date    is    not   given:     AUen    v. 

tice    of    the   peace,    that   the   attorney   for  Byerly,  82  Or.  117,  48  Pac.  474. 

the  respondent  upon  whom  the  service  was  A    notice    of    appeal    which    describes   a 

made  was  a  resident  of  the  county,  where  Judgment   for   the    recovexy    of   a   specific 

nothing    to    the    contrary    appears    in    the  sum   of   money    is    not   sufficient    to   bring 

transcript  on  appeal:    Hughes  v.  Clemens,  into  the  appellate  court  a  Judgment  in  an 

28  Or.  440.  42  Pac.  617;  if  the  attorney  is  a  action  for  the  recovery  of  specific  personal 

resident  of  the  county,  the  notice  may  be  property:    Ream  v.  Howard,  19  Or.  491,  24 

served  upon  him:    Lewis  &  Dryden  Print.  Pac.   913. 

Co.  v.  Reeves.  26  Or.  446.  38  Pac.  622.  The  The  filing  of  a  notice  without  the  in- 
law in  this  regard  in  service  of  notice  of  dorsement  of  proof  of  service  is  ineffectual 
appeal  from  Judgments  of  the  circuit  court  for  any  j)urpose:  Henness  v.  Wells,  16  Or. 
has  been  changed,  so  that  a  notice  may  be  266,  19  Pac.  121. 

served  upon  the  party  or  his  attorney  any-  An  undertaking  on  appeal  from  a  Jus- 

where   within   the  state;   but.   there   being  tice's   court   is   not  rendered   defective   by 

no  such  provision  in  the  Justice's  code,  the  the  fact  that  it  was  executed  before  the 

regular  section  in  regard  to  service  of  no-  notice  of  appeal  was  served,  where  It  was 

tice  no  doubt  still  applies.  not  so  executed  until  after  the  Judgment 

A     circuit     court     acquires     Jurisdiction  appealed    from    was    rendered:     Byers    v. 

through  the  notice  of  appeal:    Chipman  v.  Cook,  13  Or.  297,  10  Pac.  417. 

Bronson.  3  Or.  320.  The  mode  of  appeal  from  a  Judgment  of 

And  where  it  is  not  properly  served,  re-  a  Justice's  court  is  the  mode  by  which  a 

turned,    indorsed,    and  filed,   and  a  proper  party   to   such   a   Judgment   is   enabled    to 

undertaking  given,   the  court  acquires   no  obtain  a  common-law  trial  by  Jury.     The 

Jurisdiction:     Strang   v.    Keith,    1    Or.    312;  proceeding    is    simple,    and    the    practice 

State  v.  Zingsem,  7  Or.  137.  should    be    liberal    in    the    furtherance    of 

If  on  an  appeal  the  notice  proves  Insuffl-  Justice:    Hosford  v.   Logus,   13  Or.   130,   11 

cient,    the    only    Judgment    which    can    be  Pac.   900. 

S  2841.    Undertaking  on  Appeal  —  Provision  in  for  Stay  of  Proceedings. 

The  undertaking  of  the  appellant  must  be  given  with  one  or  more 
sureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and  disbursements 
that  may  be  awarded  against  him  on  the  appeal;  but  such  undertaking  does 
not  stay  the  proceedings  unless  the  undertaking  further  provide  that  the 
appellant  will  satisfy  any  judgment  that  may  be  given  against  him  in  the 
appellate  court  on  the  appeal.  The  undertaking  must  be  filed  with  the 
justice  within  five  days  after  the  notice  of  appeal  is  given  or  filed.  [L.  1899, 
p.  lir,  §  42.] 

It  is  not  essential  that  the  appellant  himself  should  sign  the  undertaking:   Droullhat  v. 
Rottner.  13  Or.  494,  11  Pac.  221. 
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§  8S43.    Judgment  for  Appellant,  Proceedings  Stayed  by  Notice  of  Appeal 

If  the  judgment  appealed  from  be  in  favor  of  the  appellant,  the  pro- 
ceedings thereon  are  stayed  by  the  notice  of  appeal  and  the  undertaking  for 
the  costs  of  the  appeaL     [L.  1899,  p.  117,  §  43.] 

i  2943.    Allowance  of  Appeal  and  Docket  Entry  — Execution  Recalled. 

When  an  appeal  is  taken,  the  justice  must  allow  the  same;,  and  make 
an  entry  thereof  in  his  docket,  stating  whether  the  proceedings  are  thereby 
stayed  or  not.  When  the  proceedings  are  stayed,  if  an  execution  has  been 
issued  to  enforce  judgment,  the  justice  must  recall  the  same  by  written 
notice  thereof  to  the  officer  holding  the  execution,  and  thereupon  it  must  be 
returned,  and  all  property  taken  tihereon  and  not  sold  released;  and  if  the 
body  of  the  defendant  has  been  taken  on  execution  he  must  be  discharged 
from  custody.     [L.  1899,  p.  117,  §  44.] 

The  requirements  of  thla  section  as  to  directory  or  mandatory,  a  failure  to  make 

entry  by  the  Justice  in  his  docket  when  an  such  entry  will  not  be  allowed  to  defeat 

appeal  Is  prosecuted,  showing  whether  or  the  appeal,  since  the  omission  can  be  reme- 

not  the  proceedings  are  stayed,  is  properly  died    by    an    application    to    the    justice: 

intended  to  be  only  directory,  but,  whether  Jacobs  v.  Oren.  30  Or.  597,  48  Faa  431. 

§  8844.    Sureties  on  Appeal,  Qualification  and  Justification  Of. 

All  sureties  on  an  undertaking  on  appeal  must  have  the  qualifications 
of  bail  upon  arrest,  and  if  required  by  the  adverse  party,  within  five  days 
after  filing  the  undertaking,  they  must  justify  before  the  justice  in  like 
maimer.     [L.  1899,  p.  117,  §  46.] 

As    to    qualification   and   Justification   of  which  he  Justifies  Is  blank:    Brown  ▼.  Jes* 

bail  on  arrest,  see  {{  270  and  271.  sup,    19    Or.    290»    24   Fac    232;    Starks  v. 

An  affidavit   of   the   qualification   of  the  Stafl^ord,   14  Or.  317,  12  Pac.  €70. 

surety    on    an    undertaking    which    leaves  In  the  absence  of  a  demand  by  the  ad- 

the  name  of  the  surety  blank  at  the  begrin-  verse  party,  the  sureties  on  an  undertak- 

nlng  of  the  afildavlt,  thus:     " ,  beinir  ins  on  appeal  from  a  Justice's  court  need 

first  duly   sworn,"   but  contains   no   other  not  Justify  in  open  court  before  the  Judge: 

defect  is  sufildent.     It  is  otherwise,  how-  Jacobs  v.  Oren,  80  Or.  696,  48  Pac  431. 
ever,  where  both  that  blank  and  the  sum  in 

§  2846.    Judgment  Enforced  Notwithstanding  Stay,  Undertaking  Therefor. 

When  a  judgment  has  been  given  for  money  in  an  action  upon  a  con- 
tract to  pay  money,  notwithstanding  an  appeal  and  undertaking  for  the 
stay  of  proceedings,  the  respondent  may  enforce  such  judgment,  if  within 
five  days  from  the  allowance  of  the  appeal  he  file  with  the  justice  an  under- 
taking with  one  or  more  sureties  to  the  effect  that  if  the  judgment  be 
changed  or  modified  on  the  appeal  he  will  make  such  restitution  as  the 
appellate  court  may  direct.  Such  undertaking  must  be  taken  by  the  justice 
on  not  less  than  two  days^  notice  to  the  other  party.     [L.  1899,  p.  117,  §  46.] 

§  2846.    Transcript,  what  to  Contain  and  when  Filed  —  Appeal  Deemed  Per- 
fected, When. 

On  or  before  the  first  day  of  the  term  of  the  circuit  court  next  following 
the  allowance  of  the  appeal,  the  appellant  must  cause  to  be  filed  with  the 
clerk  of  such  circuit  court  a  transcript  of  the  cause.  The  transcript  must 
contain  a  copy  of  all  the  material  entries  in  the  justice's  docket  relating 
to  the  cause  or  the  appeal,  and  must  have  annexed  thereto  all  the  original 
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papers  relating  to  the  cause  or  the  appeal  and  filed  with  the  justice.  Upon 
the  filing  of  the  transcript  with  the  clerk  of  the  circuit  court,  the  appeal  is 
perfected,  and  thenceforth  the  action  shall  be  deemed  pending  and  for 
trial  therein  as  if  originally  commenced  in  such  court,  and  such  court  shall 
have  jurisdiction  of  such  cause  and  shall  proceed  to  hear,  determine,  and 
try  the  same  anew,  disregarding  any  irregularity  or  imperfection  in  matters 
of  form  which  may  have  occurred  in  the  proceedings  in  the  justice's  court. 
[L.  1899,  p.  118,  §  47.] 

A  transcript  on  appeal  from  a  Justice  of  When  an  appellant  takes  the  preliminary 

the  peace  may  be  filed  with  the  clerk  of  the  steps  entitlingr  him  to  enter  the  cause  in 

circuit  court  at  once  after  the  appeal  has  the  circuit  court,  but  neglects  to  complete 

been  aJlowed:    Hue:hes  v.  Clemens,  28  Or.  it,  the  respondent  can  not  perfect  the  ap< 

440,   42   Pac.   617;   Jacobs  v.   Oren,   80   Or.  peal  by  filing  the  transcript  in  the  circuit 

697,  48  Pac.  431.  court,  and  any  action  of  the  circuit  court 

The  requirement  that  the  transcript  be  upon  a  transcript  so  filed  is  a  nullity:   Steel 

filed  on  or  before  the  first  day  of  the  next  v.  Rees,  13  Or.  428,  11  Pac.  68. 

term    of   the    circuit    court    is    mandatory,  On  appeal,  the  circuit  court  can  not  re- 

and  the  circuit  court  has  no  authority  to  mand  a  case  to  the  Justice  court  for  further 

extend    or    enlarsre    the    time:     Carter    ▼.  action:     Forbis    v.    Inman,    28    Or.    71,    81 

Monnastes.   19  Or.   638.  26  Pac.  29.  Pac.  204. 

This  section  strensrthens  the  opinion  After  filingr  notice  of  appeal  and  the 
that  the  ad  damnum  clause,  and  not  the  undertaking,  and  securing  a  stay  of  pro- 
amount  granted  by  the  Judgment,  deter-  ceedlngs,  and  the  issuance  and  certification 
mines  the  amount  In  controversy,  in  de-  of  the  transcript,  a  party  can  abandon  the 
terminlng  whether  or  not  an  appeal  lies  appeal  before  filing  the  transcript,  and  sue 
from  a  Judgment  of  the  Justice:  Troy  v.  out  a  writ  of  review:  Feller  v.  Feller,  40 
Hallgarth,  36  Or.  166,  67  Pac.  874.                     Or.  ,  66  Pac.  468. 

8  8M7.    Appellate  Court  May  Allow  Pleadings  Amended. 

The  appellate  court  may,  in  furtherance  of  justice  and  upon  such  terms 
as  may  be  just^  allow  the  pleadings  in  the  action  to  be  amended  so  as  not  to 
substantially  change  the  issue  tried  in  the  justice's  courts  or  to  introduce 
any  new  cause  of  action  or  defense.     [L.  1899,  p.  118,  §  48.] 

In   construing  a  section   similar  to   this  which  were  present  in  the  lower  court  upon> 

In  regard  to  amendments  it  has  been  held  the  answer  and  reply:    Monroe  v.  Northern 

that  where  the  only  issue  presented  in  the  Pac.  Coal  Co.  6  Or.  610. 

Justice's   court   was   that   raised  by  a  de-  In  Meyer  v.  Edwards,  31  Or.  28,  48  Pac. 

murrer,   the  circuit  court  upon  overruling  696,  it  was  held  that  the  right  of  amend - 

such  demurrer  had  no  authority  to  allow  ment  was  not  limited  to  such  amendments 

an  answer  to  be  filed:    Forbis  v.  Inman,  28  as  would  not  change  the  issues,  but  that 

Or.  71,  31  Pac.  204;  Waggy  v.  Scott,  29  Or.  the  defendant  might,  by  leave  of  court,  on 

386,   46  Pac.   774;   Currie  v.   Southern  Pac  appeal,   flle  an  amended  anstrer  raising  a 

Co.  21  Or.  672,  28  Pac.  884.  defense  which  he  omitted  to  plead  in  the 

An  answer  which  sets  up  a  cause  In  court  below,  where  substantial  Justice  will 
Justification  which  was  not  pleaded  in  the  be  thereby  promoted.  This  case  dist in- 
justice court,  is  an  amendment  not  per-  gulshes  the  case  of  Waggy  v.  Scott,  29  Or. 
misslble:    Mosier  v.  Jenkins,  6  Or.  460.  386,  46  Pac.  774,  on  the  ground  that  there 

But  an  amendment  may  be  allowed   in  was    nothing   to   amend  In    that   case,    as 

the  appellate  court  which  changes  the  al-  there  had  been  no  answer  In  the  court  be- 

legations    of    the    complaint,    where    such  low  but  simply  a  demurrer.    The  authority 

changes    only   serve   to   present   upon    the  of  this  case  is  weakened  by  the  dissenting 

complaint  and  answer  the  same  questions  opinion. 

§  8848.    Dismissing  Appeal,  Judgment  Thereon. 

The  appellate  court  may  dismiss  an  appeal  from  a  justice^s  court  if  the 
same  be  not  properly  taken  and  perfected.  When  an  appeal  is  dismissed  the 
appellate  court  must  give  judgment  as  it  was  given  in  the  court  below,  and 
against  the  appellant  for  the  costs  and  disbursements  of  the  appeal.  When 
judgment  is  given  in  the  appellate  court  against  the  appellant,  either  with 
or  without  the  trial  of  the  action,  it  must  also  be  given  against  the  sureties 
in  his  undertaking,  according  to  its  nature  and  effect.    [L.  1889,  p.  118,  §  49.] 

Where  the  circuit  cour4  dismisses  an  appeal,  it  has  no  authority  to  render  ajiy  further 
Judgment  than  that  of  dismissal.  It  can  not  give  Judgment  for  the  appellee:  Whipple 
v.  Southern  Pac.  Co.  84  Or.  376,  66  Pac.  976;  Long  v.  Sharp.  6  Or.  439. 
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S  2848.    Defective  Undertaking,  when  Dismissal  of  Appeal  not  Warranted  By. 

An  appeal  can  not  be  dismissed  on  the  motion  of  the  respondent  or 
on  account  of  the  undertaking  therefor  being  defective,  if  the  appellant 
before  the  determination  of  the  motion  to  dismiss  will  execute  a  sufficient 
undertaking  and  file  the  same  in  the  appellate  court,  upon  such  terms  as 
may  be  deemed  just.     [L.  1899,  p.  118,  §  50.] 

Where  an  appellant  files  with  the  justice  cation  was  made  prior  to  the  service  of  the 

of  the  peace  In  due  time  his  undertaklnsr,  notice   of  appeal,   and   the   appellant   asks 

sufilcient  in  form,  but  by  a  mistake  of  the  leave  to  perfect  the  appeal  by  flling^  &  new 

attorney  one  of  the  sureties  did  not  appear  undertakinfr.  such  leave  should  be  grajited. 

and  Justify,   after  being  excepted   to,   and  or  the  motion  to  dismiss  be  overruled:  Hos* 

an  application  is  made  to  the  circuit  court  ford  v.  Loflrus.  13  Or.  134,  11  Pac.  900. 

for    leave    to    file    a    new    undertaking,    it  The  party  calling  for  a  jury  in  a  Justice's 

should   be  granted  and  the  case  held  for  court  is  concluded  by  the  verdict  thereof, 

trial:    Gobbi  v.  Refrano,  33  Or.  28,  52  Pac.  unless    the    fine    or   Judgment    be    for    an 

761.  amount  of  money  not  less  than  the  amount 

Where,  upon  a  motion  to  dismiss  an  ap*  required  for  an  appeal  under  this  section: 

peal,  it  is  objected  that  the  affidavit  of  the  State  v.  Sheppard.  16  Or.  698,  16  Pac  483. 
surety  in  the  undertaking  as  to  his  qualifl- 

§  iUUK).    Amount  Necessary  for  Appeal  by  Party  Demanding  Jury. 

No  appeal  can  be  taken  by  the  party  who  demanded  a  jury,  from  a 
judgment  in  a  justice's  court  given  upon  the  verdict  of  such  jury  in  either 
a  civil  or  criminal  action^  unless  the  judgment  be  for  a  fine  or  amount  of 
money  not  less  than  twenty  dollars^  or  for  the  recovery  of  personal  property 
of  the  value  of  not  less  than  twenty  dollars^  exclusive  of  disbursements  in 
either  case,  or  for  the  imprisonment  of  such  party  not  less  than  ten  days. 
[L.  1899,  p.  118,  §  51.] 


CHAPTER   V. 

OP   JURY   LISTS   AND   DRAWING   JURIES   IN   JUSTICES'    COURTS. 

§  8851.    Jury  List  for  Justice's  Court,  How  and  When  Made. 

On  the*  first  Monday  in  January  in*  each  year,  the  justice  of  the  peace 
in  each  precinct  shall  call  to  his  aid  two  freeholders  of  the  precinct,  and 
otherwise  qualified  to  serve  as  jurors  therein,  and  they  shall  proceed  to 
select  and  make  from  the  persons  of  the  precinct  qualified  to  serve  as  jurors 
in  justice's  courts  of  such  precinct  a  jury  list  for  such  precinct  for  the 
following  year,  and  until  another  is  selected.  [L.  1864,  D.  Cd.  p.  590,  §  38 ; 
D.  &  L.  p.  468,  §  41 ;  H.  C.  §  2091.] 

S  8858.    Jury  List,  What  Number  to  Contain,  and  When  Filed. 

The  list  must  contain  the  names  of  not  less  than  twenty-five,  nor  more 
than  fifty  persons,  if  there  are  that  number  of  qualified  persons  in  the 
precinct,  as  prescribed  in  section  2090.  The  list,  when  made^  shall  be  dated 
and  signed  by  such  justice  and  freeholders,  and  filed  with  the  justice. 
[L.  1864,  D.  Cd.  p.  691,  §  39;  D.  &  L.  p.  468,  §  42;  H.  C-  §  2092.] 

Section  2090,  referred  to  in  this  section,  was  repealed  by  the  act  of  1899  (L.  p.  119). 

§  8853.    If  Two  Justices  in  Precinct,  by  Whom  List  Made. 

If  at  the  time  designated  in  section  2251  for  making  the  jury  list 
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there  should  be  two  justices  of  the  peace  in  office  in  any  precinct^  it  shall  be 
the  duty  of  the  oldest  person  holding  such  office  to  call  to  his  aid  the  other 
justice  of  the  peace  and  one  freeholder^  qualified  as  provided  in  section 
225  ly  and  such  justices  and  freeholder  are  authorized  and  required  to  make 
the  jury  list  for  the  precinct ;  in  such  case^  the  jury  list  shall  be  filed  in  the 
office  of  the  oldest  person  holding  such  office,  and  a  certified  copy  delivered 
to  the  other  justice,  and  by  such  justice  filed  in  his  office.  [L.  1864,  D.  Cd. 
p.  691,  §  40;  D.  &  L.  p.  468,  §  43;  H.  C.  §  2093.] 

§  S854.    Jury  List  May  be  Made  After  Time  Appointed. 

If  for  any  reason  the  making  of  a  precinct  jury  list  is  omitted  and 
neglected  on  the  first  Monday  in  January  of  any  year,  the  same  may  be 
done  on  the  first  Monday  of  any  month  following,  to  serve  until  the  close 
of  such  year,  and  until  another  is  made.  [L.  1864,  D.  Cd.  p.  691,  §  41 ; 
D.  &  L.  p.  468,  §  44;  H.  C.  §  2094.] 

§  8255.    When  Justice  Must  Procure  Copy  of  Jury  List. 

A  justice  of  the  peace  not  in  office  or  attendance  when  a  jury  list  is 
made  must  procure  a  certified  copy  thereof,  and  file  in  his  office.  .  [L.  1864, 
D.  Cd.  p.  691,  §42;  D.  &  L.  p.  468,  §46;  H.  C.  §2096.] 

I  2856.    Jury  Box,  and  Depositing  Ballots  Therein. 

Every  justice  of  the  peace  must  keep  in  his  office  a  jury  box.  On  filing 
a  new  jury  list,  he  must  destroy  all  the  ballots  therein,  and  prepare  and 
deposit  in  such  box  separate  ballots,  containing  the  name  of  each  person 
on  such  jury  list,  folded  as  nearly  alike  as  practicable,  and  so  that  the  name 
can  not  be  seen.  [L.  1864,  D.  Cd.  p.  691,  §43;  D.  &  L.  p.  468,  §46; 
H.  C.  §  2096.] 

<  2257.    When  Jury  Must  be  Drawn  From  Jury  List. 

When  a  jury  is  demanded  in  a  justice^s  court,  instead  of  being  selected 
by  the  officers,  as  provided  in  chapter  VI  of  this  act,  such  jury  must  be 
drawn  and  selected  from  the  jury  list  of  the  precinct,  if  either  party  require 
it.     [L.  1864,  D.  Cd.  p.  691,  §  44;  D.  &  L.  p.  468,  §  47;  H.  C.  §  2097.] 

Chapter  VI  of  the  justices'  act,  referred  to  in  this  section,  was  repealed  by  the  act 
of  1899  (L.  p.  119). 

f  Stt58.    Drawing  of  Jury. 

When  a  jury  is  to  be  selected  from  a  precinct  list,  the  justice  must 
draw  from  the  box,  in  the  presence  of  the  parties,  twelve  ballots,  or  any 
greater  number,  if  necessary,  until  twelve  names  are  obtained  who  are 
deemed  able  to  attend  at  the  time  and  place  required,  and  make  and  sign  a 
list  of  the  twelve  names  thus  drawn.  [L.  1864,  D.  Cd.  p.  691,  §  46 ;  D.  &  L. 
p.  468,  §48;  H.  C.  §2098.] 

Vol.  I.— 49. 
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§  2258.    When  Ballots  Drawn  to  be  Laid  Aside. 

If  it  appear  to  the  justice  that  a  person  whose  name  is  drawn  is  dead, 
or  resides  out  of  the  precinct^  such  ballot  must  be  destroyed;  or  if  it  appean 
to  the  justice^  or  he  has  good  reason  to  believe,  that  a  person  whose  name 
is  drawn  is  temporarily  absent  from  the  precinct,  or  is  unwell,  or  so  engaged 
as  to  be  unable  to  attend  at  the  time  and  place  required  without  great 
inconvenience,  such  ballot  must  be  laid  aside,  without  the  name  thereon 
being  entered  on  the  list  drawn,  and  returned  to  the  box  when  the  drawing 
is  completed.  A  person  whose  name  is  drawn  is  to  be  deemed  to  be  able 
to  attend  within  the  meaning  of  section  2258,  and  his  name  entered  on  the 
list  drawn,  except  as  provided  in  this  section.  [L.  1864,  D.  Cd.  p.  592, 
§46;  D.  &  L.  p.  469,  §49;  H.  C.  §2099.] 

§  2200.    Striking  Jurors  From  the  Twelve  Drawn. 

When  the  drawing  is  completed,  from  the  twelve  names  drawn  the 
parties  must  select  a  jury  by  each  striking  from  the  list  three  names, 
alternately,  commencing  with  the  defendant,  and  the  remaining  six  moA 
be  summoned  as  jurors  in  the  action.  [L.  1864,  D.  Cd.  p.  592,  §47; 
D.  &  L.  p.  469,  §  50 ;  H.  C.  §  2100.] 

§  2261.    Summoning  and  Formation  of  Jury  Drawn  From  Jury  List. 

The  names  of  the  six  jurors  so  selected  must  be  inserted  in  the  order  to 
summon  a  jury,  and  thereafter  the  proceedings  in  the  summoning  and 
formation  of  the  jury  must  be  conducted  in  the  manner  provided  in  chapter 
VI  of  this  act;  but  neither  party  is  entitled  to  a  peremptory  challenge  as 
to  either  of  such  six  jurors.  [L.  1864,  D.  Cd.  p.  592,  §  48 ;  D.  &  L.  p.  469, 
§51;  H.  C.  §2101.] 

Chapter  VI,  referred  to  in  this  section,  was  repealed  by  the  act  of  1899  (L.  p.  119). 

\  2262.    Jurors  Failing  to  Attend  May  be  Fined. 

A  person  duly  summoned  to  attend  a  justice^s  court  as  a  juror,  if  he 
fail  to  attend  as  required  or  give  a  valid  excuse  therefor,  may  be  fined  by 
the  justice  in  a  sum  not  exceeding  ten  dollars.  [L.  1864,  D.  Cd.  p.  592,  §  49; 
D.  &  L.  p.  469,  §  52 ;  H.  C.  §  2102.] 


CHAPTEE   VI. 

OF   TRIALS,    PROCEEDINGS,    AND   JUDGMENT    IN    CRIMINAL   ACTIONS 

IN   JUSTICES*    COURTS. 

§  2263.    Proceedings  in  Criminal  Actions,  How  Governed. 

A  criminal  action  in  a  justice's  court  is  commenced  and  proceeded  in 
to  final  determination,  and  the  judgment  therein  enforced,  in  the  manner 
provided  in  the  code  of  criminal  procedure,  except  as  in  this  title  otherwise 
specially  provided.  [L.  1864,  D.  Cd.  p.  598,  §  78;  D.  &  L.  p.  473,  §81; 
H.  C.  §2131.] 
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AJthouerh  this   section   declares   that  the  a  defendant  imprisoned  if  his  fine  is  not 

I>ractice  in  criminal  matters  before  a  Jus-  paid:    Ex  parte  McGee,  33  Or.  166.  64  Pac 

^Ice   is  generally  regulated   by  the  previa-  1091. 

Ions  of  the  code  of  criminal  procedure,  and       A  Justice  of  the  peace  has  no  authority 

't^liere  is  no  provision  for  change  of  venue  in  to  give  Judgment  that  a  defendant  shall  be 

cases  of  misdemeanor,  yet  a  Justice  of  the  imprisoned  on  the  basis  of  a  day  for  every 

peace  has  authority  to  grant  a  change  of  |2.00  of  the  fine  and  costs  of  Judgment  on 

"venue   In  such  cases,  and   it  will  be  gov-  failure   to   pay   the   fine,    but   only   on  the 

erned  by  S  2216:    Packwood  v.  State,  24  Or.  basis  of  a  day  for  every  |2.00  of  the  fine: 

263.   33  Pac.  674.  State  v.  Sheppard,  16  Or.  603,  16  Pac.  483. 

Under  this  and  S  1443  a  Justice  may  order 

S  2964.    Criminal  Action,  How  Commenced. 

In  a  justice^s  courts  a  criminal  action  is  commenced  by  the  filing  of 
the  complaint  therein,  verified  by  the  oath  of  the  person  commencing  the 
action,  who  is  thereafter  known  as  the  private  prosecutor;  and  no  judgment 
of  conviction  or  acquittal  can  be  given  in  a  criminal  action  in  justice^s 
court  unless  the  person  injured  appear  or  be  subpoenaed  to  attend  the  trial 
as  a  witness.  [L.  1864,  D.  Cd.  p.  598,  §  79 ;  D.  &  L.  p.  473,  §  82 ;  H.  C. 
§  2132.] 

i  8865.    Complaint  to  be  Deemed  Indictment. 

The  complaint  is  to  be  deemed  an  indictment  within  the  meaning  of 
the  provisions  of  chapter  VIII  of  the  code  of  criminal  procedure,  prescribing 
what  is  sufficient  to  be  stated  in  such  pleading,  and  the  form  of  stating  it. 
[L.  1864,  D.  Cd.  p.  698,  §80;  D.  &  L.  p.  473,  §83;  H.  C.  §2133.] 

§  8866.    Warrant  of  Arrest 

Upon  the  filing  of  the  complaint,  the  justice  must  issue  a  warrant  of 
arrest  for  the  defendant  named  therein.  [L.  1864,  D.  Cd.  p.  698,  §  81 ; 
D.  &  L.  p.  473,  §  84;  H.  C.  §  2134.] 

§  8867.    Warrant,  Requisites  Of. 

A  warrant  of  arrest  in  a  criminal  action  is  issued,  directed,  and  executed 
in  all  respects  as  the  warrant  provided  for  in  chapter  XX  of  title  XVIII, 
except  that  it  must  be  made  returnable  only  before  the  justice  who  issues  it. 
[L.  1864,  D.  Cd.  p.  698,  §  82 ;  D.  &  L.  p.  473,  §  85 ;  H.  C.  §  2136.] 

fi  8868.    Defendant,  when  Must  Plead. 

When  the  defendant  is  brought  before  the  justice,  the  complaint  must 
be  read  to  him,  and  he  must  be  required  to  plead  thereto.  [L.  1864,  D.  Cd. 
p.  698,  §  83;  D.  &  L.  p.  474,  §  86;  H.  C.  §  2136.] 

§  8869.    Defendant  May  Plead  Same  Plea  as  on  Indictment. 

The  defendant  may  plead  the  same  plea  as  upon  an  indictment;  his 
plea  must  be  oral,  and  entered  in  the  docket.  If  the  defendant  refuse  to 
plead,  the  justice  must  enter  the  fact,  together  with  the  plea  of  not  guilty, 
on  his  behalf.  [L.  1864,  D.  Cd.  p.  698,  §  84;  D.  &  L.  p.  474,  §  87;  H.  C. 
§  2137.] 
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§  8870.    Issue,  How  Tried. 

Upon  a  plea  other  than  a  plea  of  guilty,  if  the  defendant  do  not  then 
demand  a  trial  by  jury,  the  justice  must  proceed  to  try  the  issue.  [L.  1864, 
D.  Cd.  p.  598,  §  85 ;  D.  &  L.  p.  474,  §  88 ;  H.  C.  §  2138.] 

§  8871.    Jury,  How  Selected,  etc. 

If  a  trial  by  jury  be  demanded,  a  jury  must  be  selected  and  summoned, 
as  in  case  of  a  civil  action  in  a  justice's  court.  Each  party  is  entitled  to 
take  challenges  for  cause,  and  to  two  peremptory  challenges,  except  when 
the  jury  is  selected  in  the  manner  provided  in  chapter  V  of  title  XX,  and 
as  to  any  juror  so  selected,  neither  party  shall  be  entitled  to  a  peremptory 
challenge.  [L.  1864,  D.  Cd.  p.  598,  §86;  D-  &  L.  p.  474,  §89;  H.  C. 
§  2139.] 

§  8878.    Verdict  of  Jury,  how  Givea. 

When  the  jury  have  agreed  upon  a  verdict,  they  must  deliver  the  same 
to  the  justice  publicly,  who  must  enter  it  in  his  dopket.  [L.  1864,  D.  Cd. 
p.  599,  §  87;  D.  &  L.  p.  474,  §  90;  H.  C.  §  2140.] 

§  8873*    Judgment  of  Conviction* 

When  the  defendant  pleads  guilty,  or  is  convicted,  either  by  the  justice 
or  the  jury,  the  justice  must  give  judgment  thereon  for  such  punishment  as 
may  be  prescribed  by  law  for  the  crime.  [L.  1864,  D.  Cd.  p.  599,  §88; 
D.  &  L.  p.  474,  §  91;  H.  C.  §  2141.] 

See  note  to  9  2263. 

§  8874.    Judgment  of  Acquittal,  Entry  Of. 

When  the  defendant  is  found  not  guilty,  either  by  the  justice  or  a  jury, 
he  must  be  immediately  discharged;  and  if  it  appear  to  the  justice  that  the 
prosecution  was  malicious  or  without  probable  cause,  he  must  make  an  entry 
to  that  eflfect  in  his  docket.  [L.  1864,  D.  Cd.  p.  599,  §  89 ;  D.  &  L.  p.  474, 
§  92 ;  H.  C.  §  2142.] 

■ 

§  8876.    Judgment  Against  Prosecutor  for  Costs. 

Upon  making  the  entry  prescribed  in  the  last  section,  the  justice  must 
give  judgment  against  the  private  prosecutor  for  the  costs  and  disburse- 
ments of  the  action,  and  require  him  to  pay  the  same  or  give  satisfactoiy 
security  therefor,  by  a  written  undertaking  with  one  or  more  sureties,  to 
pay  the  same  to  the  justice  within  thirty  days  from  the  date  of  such  judg- 
ment.    [L.  1864,  D.  Cd.  p.  599,  §  90;  D.  &  L.  p.  474,  §  93;  H.  C.  §  2143.] 

§  8876.    Judgment  Against  Prosecutor,  how  Enforced. 

The  judgment  may  be  enforced  against  the  prosecutor,  if  he  do  not 
pay  the  same  or  give  the  required  security  therefor,  in  all  respects  as  a 
judgment  for  a  fine  in  a  criminal  action;  but  if  he  give  the  required  security 
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therefor,  said  judgment  may  be  enforced  at  the  expiration  of  the  thirty 
days,  against  the  prosecutor  and  his  sureties  in  the  undertaking,  in  all 
respects  as  a  judgment  for  money  in  a  civil  action.  [L.  1864,  D.  Cd.  p.  699, 
§  91;  D.  &  L.  p.  474,  §  94;  H.  C.  §  2144.] 

§  8877.    Judgment  of  Conviction,  Entry  Of. 

When  a  judgment  of  conviction  is  given,  either  upon  a  plea  of  guilty 
or  upon  a  trial,  the  justice  must  enter  the  same  in  the  docket  substantially 
as  follows: 

justice's  court  for  the  precinct  of . 


State  of  Oregon,  and  county  of . 

The  State  of  Oregon  v.  A.  B.  (day  of  the  month  and  year). 
The  above-named  A.  B.  having  been  brought  before  me,  C.  D.,  a  justice 
of  peace  for  the  precinct  in  the  county  and  state  aforesaid,  in  a  criminal  ac- 
tion, for  the  crime  of  (briefly  designate  the  crime),  and  the  said  A.  B.  having 
thereupon  pleaded  "not  guilty^'  (or  as  the  case  may  be),  and  been  duly  tried 
by  me  (or  by  a  jury,  as  the  case  may  be),  and  upon  such  trial  duly  convicted, 

I  have  adjudged  that  he  be  imprisoned  in  the  jail  of  this  county days, 

and  that  he  pay  the  costs  of  the  action,  taxed  at dollars  (or  that  he 

pay  a  fine  of dollars  and  such  costs,  and  be  imprisoned  in  such  jail 

until  such  fine  and  costs  be  paid,  not  exceeding days,  as  the  case 

may  be).  C.  D.,  Justice  of  the  Peace  as  aforesaid. 

If  the  defendant  has  pleaded  guilty,  instead  of  the  paragraph  com- 
mencing "and  the  said  A.  B.,*'  and  ending  "upon  such  trial  duly  convicted,^' 
the  entry  must  state  substantially  as  follows:  "and  the  said  A.  B.  having 
been  thereof  duly  convicted  upon  a  plea  of  guilty.'^  [L.  1864,  D.  Cd.  p.  599, 
§  92;  D.  &  L.  p.  474,  §  95;  H.  C.  §  2145.] 

<  8878.    Certified  Copy  of  Judgment  to  be  Filed  With  Clerk. 

Within  twenty  days  from  the  entry  of  judgment,  the  justice  must  cause 
a  certified  transcript  thereof  to  be  filed  in  the  oflBce  of  the  county  clerk  of 
the  county.  [L.  1864,  D.  Cd.  p.  600,  §93;  D.  &  L.  p.  475,  §96;  H.  C. 
§  2146.] 

f  8879.    Entry  of  Judgment  and  Copy  of,  as  Evidence. 

An  entry  of  judgment  and  the  transcript  thereof,  made  or  filed  as  in 
the  last  two  sections  provided,  or  a  certified  copy  of  either,  is  conclusive 
evidence  of  the  facts  stated  therein.  [L.  1864,  D.  Cd.  p.  600,  §  94;  D.  &  L. 
p.  475,  §97;H.  C.  §2147.] 

1 8880.    Judgment  of  Conviction,  How  Executed. 

The  judgment  must  be  executed  by  the  sherifiE  of  the  county,  or  by  a 
constable  of  the  precinct  in  which  the  conviction  is  had,  or  any  marshal  or 
policeman  authorized  to  act  as  a  constable  therein,  upon  receiving  a  certified 
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copy  of  the  entry  of  judgment ;  and  such  copy  shall  also  be  deemed  an  exe- 
cution against  the  property  of  the  defendant  for  the  purpose  of  collecting 
the  amount  of  any  fine  or  costs  mentioned  therein.  [L.  1864,  D.  Cd.  p.  600, 
§  95 ;  D.  &  L.  p.  475,  §  98 ;  H.  C.  §  2148.] 

I  8881.    Fuymeat  of  Fine  and  Coeta. 

If  the  fine  and  costs,  or  any  part  thereof,  be  paid  before  commitment, 
they  must  be  paid  to  the  justice,  and  thereafter  to  the  oflScer  in  whose  custody 
the  defendant  may  be  at  the  time  of  such  payment,  which  officer  must  inmie- 
diately  pay  the  same  to  the  justice.  [L.  1864,  D.  Cd.  p.  600,  §  96 ;  D.  &  L. 
J).  475,  §  99 ;  H.  C.  §  2149.] 

I  8888.    Money  Paid  on  Judgment  d  Conviction. 

Any  money  paid  to  the  justice  upon  a  judgment  in  a  criminal  action 
must  first  be  applied  to  the  costs  of  the  action,  and  the  remainder,  by  such 
justice,  paid  to  the  treasurer  of  the  county,  to  be  appropriated  as  provided 
by  law.     [L.  1864,  D.  Cd.  p.  600,  §  97 ;  D.  &  L.  p.  475,  §  100 ;  H.  C.  §  2150.] 

S  8888.    Money  not  Paid  in  Time,  Justice  Liable. 

Such  money  must  be  paid  to  the  treasurer  within  thirty  days  from  the 
receipt  thereof,  or  the  same  may  be  recovered  from  the  justice,  with  twenty 
per  centum  additional,  by  a  civil  action  in  the  name  of  the  county. 
[L.  1864,  D.  Cd.  p.  600,  §  98;  D.  &  L.  p.  475,  §  101;  H.  C.  §  2151.] 

S  8884.    Action  to  be  Tried  Within  One  Day,  Unless,  Etc. 

When  the  defendant  is  brought  before  the  justice  upon  the  warrant 
of  arrest,  the  action  must  be  tried  within  one  day  thereafter,  unless  con- 
tinued for  cause.  [L.  1864,  D.  Cd.  p.  601,  §99;  D.  &  L.  p.  475,  §102; 
H.  C.  §  2152.] 

§  8886.    Defendant  May  Give  Bail 

At  any  time  before  the  commencement  of  the  trial,  the  justice  must 
admit  the  defendant  to  bail  if  he  require  it,  and  take  bail  of  him  accordingly. 
[L.  1864,  D.  Cd.  p.  601,  §  100;  D.  &  L.  p.  475,  §  103;  H.  C.  §2153.] 

$  8886.    Undertaking  of  Bail,  Form  Of. 

The  bail  must  be  given  by  a  written  undertaking,  executed  by  one  or 
more  suflBcient  sureties,  in  substantially  the  following  form : — 


justice's  COUItT  FOR  THE  PEECINOT  OP 


State  of  Oregon,  county  of . 

A  criminal  action  having  been  commenced  on  the day  of , 

19 — ,  in  the  justice's  court  aforesaid,  against  A.  B.,  for  the  crime  of  (desig- 
nating it  generally),  and  he  having  been  duly  admitted  to  bail  by  the  justice 
of  said  court,  in  the  sum  of dollars, — 

We,  C.  D.,  of  (stating  his  place  of  residence  and  occupation),  and 
E.  F.,  of  (stating  the  like  as  to  him),  hereby  undertake  that  the  above-named 
A.  B.  shall  appear  at  the  time  and  place  fixed  for  the  trial  of  the  above- 
mentioned  action,  in  whatever  court  it  may  be  prosecuted,  and  shall  at  all 
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times  render  himself  amenable  to  the  orders  and  process  of  the  court,  and 
if  convicted,  shall  appear  for  judgment,  and  surrender  himself  in  execution 
thereof ;  or  if  he  fail  to  perform  either  of  those  conditions,  that  we  will  pay 

to  the  State  of  Oregon  the  sum  of dollars  (inserting  the  sum  in 

which  the  defendant  is  admitted  to  bail).  [L.  1864,  D.  Cd.  p.  601,  §  101; 
D.  &  L.  p.  475,  §  104;  H.  C.  §  2154.] 

i  2287.    Proceeding,  if  Defendant  do  Not  Give  BaiL 

If  the  defendant  do  not  give  bail  when  brought  before  the  justice  upon 
the  warrant  of  arrest,  he  must  be  continued  in  the  custody  of  the  officer,  or 
if  the  court  be  held  in  the  vicinity  of  the  county  jail,  be  committed  to  jail, 
to  answer  the  action  as  the  justice  may  direct.  [L.  1864,  D.  Cd.  p.  601, 
§  102;  D.  &  L.  p.  476,  §  105;  H.  C.  §  2155.] 

§  2288.    Form  of  Commitment. 

The  commitment  must  be  signed  by  the  justice  with  his  name  of  office, 
and  may  be  substantially  as  follows : — 

justice's  court  for  the  precinct  of . 


State  of  Oregon,  county  of 


IX  THE  NAME  OF  THE   STATE  OF  OREGON. 

To  the  sheriff  of  the  county  aforesaid: 

An  order  having  this  day  been  made  by  me  that  A.  B.  be  committed 
for  trial  in  a  criminal  action  against  said  A.  B.  for  the  crime  of  (designating 
it  generally),  you  are  hereby  commanded  to  receive  him  into  your  custody, 
and  detain  him  accordingly,  or  imtil  he  be  otherwise  legally  discharged. 

Dated  at ,  this day  of ,  19 — . 

C.  D.,  Justice  of  the  Peace. 
[L.  1864,  D.  Cd.  p.  601,  §  103 ;  D.  &  L.  p.  476,  §  106 ;  H.  C.  §  2156.] 

S  8888.    Commitment,  How  Executed. 

When  committed,  the  defendant  must  be  delivered  to  the  custody  of  the 
proper  officer  by  any  peace  officer  to  whom  the  justice  may  deliver  the  com- 
mitment, first  indorsing  thereon,  substantially,  as  follows:  "I  hereby 
authorize  and  command  E.  F.  to  deliver  this  commitment,  together  with 
the  defendant  therein  named,  to  the  custody  of  the  sheriff  of  the  county  of 

.''     [L.  1864,  D.  Cd.  p.  602,  §  104 ;  D.  &  L.  p.  476,  §  107 ;  H.  C. 

§  2157.] 

§  8890.    Proceeding  When  Crime  Not  Within  Jurisdiction  of  Justice. 

If,  in  the  progress  of  the  trial,  it  shall  appear  to  the  justice  of  the  peace 
that  the  defendant  has  committed  a  crime  not  within  the  jurisdiction  of  a 
justice's  court,  such  justice  must  dismiss  the  action,  and  state  in  the  entry 
the  reasons  therefor,  and  hold  the  defendant  upon  the  warrant  of  arrest, 
and  proceed  to  examine  the  charge  as  upon  an  information  of  the  commission 
of  crime.  [L.  1864,  D.  Cd.  p.  602,  §  105 ;  D.  &  L.  p.  476,  §  108 ;  H.  C. 
g  2158.] 
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CHAPTER  VII. 

OF   APPEALS    IN    CRIMINAL   ACTIONS    IN   JUSTICES'    COURTS. 

S  2291.    Appeal  in  Criminal  Action,  When  Taken. 

An  appeal  may  be  taken  from  a  judgment  of  conviction  given  in  a 
justice's  court,  in  a  criminal  action,  to  the  circuit  court  of  the  county  in 
which  such  judgment  is  given,  except  where  the  same  is  given  on  a  plea  of 
guilty,  as  prescribed  in  this  chapter,  and  not  otherwise.  [L.  1864,  D.  Cd. 
p.  602,  §  106;  D.  &  L.  p.  477,  §  109;  H.  C.  §2159.] 

The  recorder  of  a  city  may  be  made  ez  officio  Justice  of  the  peace,  and.  when  acting 
80,  an  appeal  lies  from  his  Judgnnent  to  the  circuit  court:  Sellers  v.  City  of  CorvaJlls. 
5  Or.  274. 

§  2282.    Appeal,  How  Taken. 

The  appeal  is  taken  in  the  same  manner  and  within  the  same  time  as 
in  the  case  of  an  appeal  from  a  judgment  in  a  civil  action,  except  that  the 
notice  thereof  must  be  served  upon  the  district  attorney  for  the  county  or 
upon  the  private  prosecutor  in  the  action.  [L.  1864,  D.  Cd.  p.  602,  §  107; 
D.  &  L.  p.  477,  §  110;  H.  C.  §  2160.] 

An   appeal   in   a  criminal  action   in   the  dorsed   thereon   with   the   justice,    and  no 

justice's  court  is  taken  in  the  same  man-  appeal  is  allowed  by  the  justice,  nor  tra.n- 

ner  as  in  a  civil  action,  except  as  to  the  script  of  the  judgment  filed  with  the  clerk 

service  of  notice  thereof:    State  v.  Zin^em,  of  the  circuit  court,  the  circuit  court  ac- 

7  Or.   137.  quires  no  jurisdiction  of  the  case  to  render 

Where  a  party  against  whom  a  judgement  a    judgment    against    the    defendant    and 

has    been    rendered    for    a    fine    and    costs  his   sureties  upon  his  undertaking  on  ap- 

causes  a  notice  of  appeal  to  be  served  upon  peal,   notwithstanding  one  may  have  been 

the    district    attorney    and    private    pros-  executed  and  accepted:    State  v.  Zingsem, 

ecu  tor,     but    thereafter    fails    to    file    the  7  Or.   137. 
original   thereof  with  proof  of  service   In- 

§  2893.    Appeal  Taken  by  Defendant. 

An  appeal  can  only  be  taken  by  the  defendant,  and  by  such  defendant 
only  when  the  judgment  is  that  he  pay  a  fine  of  not  less  than  twenty  dollars, 
or  be  imprisoned  not  less  than  ten  days,  exclusive  of  costs  in  either  case. 
[L.  1864,  D.  Cd.  p.  603,  §  108;  D.  &  L.  p.  477,  §  111;  H.  C.  §  2161.] 

A  writ  of  review  lies  In  all  cases  where  the    defendant   was    convicted    In   the  jus- 

the  justice's  court  had  exceeded  its  juris-  tlce's  court  on  an  indictment  which  chai^ged 

diction,   and  it  is  not  dependent  upon  the  in   the   following   words:      "Did   unlawfully 

amount   of   the   judgment   as    in    cases    of  and  willfully  give  away,"  etc.,  an  amend- 

appeal:    Hill  v.   State,   23  Or.  447,   32  Pac.  ment  in  the  circuit  court  which  added  the 

160.  words   ''and  sell"  after  "give  away,"  was 

An  amendment   in  a  criminal  action   in  not   such   an   amendment   as    changed  the 

the  circuit  court  on  appeal  is  the  same  as  cause  of  action,  and  was  therefore  admis- 

on  appeal  from  a  civil  action.     In  a  prose-  sible:    State  v.   Jones.  18  Or.   268,  22  Pac. 

cution  for  having  and  selling  opium,  where  840. 

§  2294.    Justice  Must  Transmit  Transcript. 

If  the  defendant  is  in  custody  at  the  time  the  appeal  is  allowed,  the 
justice  must  make  the  proper  transcript,  and  deliver  it  to  the  clerk  of  the 
circuit  court  by  the  first  day  of  the  next  term  thereof,  or  transmit  the  same 
to  such  clerk  by  mail  or  other  safe  conveyance  by  the  first  day  of  such  term. 
[L.  1864,  D.  Cd.  p.  603,  §  109;  D.  &  L.  p.  477,  §  112;  H.  C.  §  2162.] 

§  2296.    Undertaking  for  Stay  of  Proceedings. 

An  allowance  of  an  appeal  does  not  stay  the  proceedings  on  the  judg- 
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ment  unless  the  defendant  give  the  undertaking  of  bail  on  appeal  as  pro- 
vided in  section  1605  of  the  code  of  criminal  procedure.  [L.  1864,  D.  Cd. 
p.  603,  §  110;  D.  &  L.  p.  477,  §  113;  H.  C.  §  2163.] 

i  2296.    Appeal,  When  Perfected. 

From  the  filing  of  the  transcript  with  the  clerk  of  the  circuit  court  the 
appeal  is  perfected,  and  the  action  is  to  be  deemed  pending  therein  and  for 
trial  upon  the  issue  tried  in  the  justice's  court.  The  appellate  court  has 
the  same  authority  to  allow  an  amendment  of  the  pleadings,  on  an  appeal 
in  a  criminal  action,  ^that  it  has  on  an  appeal  in  a  civil  action.  [L.  1864, 
D.  Cd.  p.  603,  §  111;  D.  &  L.  p.  477,  §  114;  H.  C.  §  2164.] 

Section  2165  of  Hill's  compilation  made  in  criminal  actions  or  in  actions  for  the 
|§  2128  and  2129  of  that  compilation  applica-  recovery  of  a  penalty  or  forfeiture  In  Jus- 
ble  on  proceedln^rs  on  appeal  in  criminal  t ice's  court.  The  act  of  1901  (L.  p.  293, 
actions.  The  Sections  so  referred  to  related  {  2927,  post)  provides  salaries  for  such  offl- 
to  appeal  in  civil  actions.  The  entire  chap-  cers  "as  full  compensation  for  their  serv- 
ter  containing  these  sections  was  repealed,  ices,"  and  repeals  by  implication  the  seo- 
"Wlth  other  chapters  of  the  Justices'  act,  tlon  in  question  as  well  as  S  2167,  Hill's 
by  the  act  of  1899  (L.  p.  119),  and  a  new  compilation,  which  contains  special  pro- 
act  substituted  (S9  2200  to  2260,  inclusive),  visions   with   reference   to   such   fees,   and 

Section  2166  of  Hill's  compilation  provides  their  payment. 
fees  for  district  attorneys  for  prosecutions 

f  3897.    District  Attorney  to  Control  Proceedings  on  Behalf  of  State. 

The  district  attorney  may  prosecute  an  action  in  a  justice^s  court,  or 
attend  an  examination  before  a  magistrate,  either  in  person  or  by  some  one 
appointed  by  him  for  that  purpose,  and  in  either  case  he  is  entitled  to  the 
fees  allowed  in  this  chapter  therefor,  and  to  control  the  proceedings  on 
behalf  of  the  state.  [L.  1864,  D.  Cd.  p.  604,  §  115;  D.  &  L.  p.  478,  §  118; 
H.  C.  §  2168.] 

See  note  preceding:  this  section. 

%  2898.    Judgment  of  Justice  May  be  Reviewed. 

No  provision  of  this  act,  in  relation  to  appeals  or  the  right  of  appeal 
in  either  civil  or  criminal  cases,  must  be  construed  so  as  to  prevent  either 
party  to  a  judgment  given  in  a  justice's  court  from  having  the  same  reviewed 
in  the  circuit  court  for  errors  in  law  appearing  upon  the  face  of  such  judg- 
ment or  the  proceedings  connected  therewith,  as  provided  in  chapter  II  of 
title  VII  of  the  code  of  civil  procedure.  [L.  1864,  D.  Cd.  p.  604,  §  116 ; 
D.  &  L.  p.  478,  §  119;  H.  C.  §  2169.] 

S  8899.    Qualifications  of  Bail  in  Criminal  Actions. 

The  qualifications  of  bail  in  criminal  actions  in  justice's  courts,  and 
the  justification  thereof,  is  prescribed  and  regulated  by  the  code  of  criminal 
procedure.  [L.  1864,  D.  Cd.  p.  604,  §  118 ;  D.  &  L.  p.  478,  §  121 ;  H.  C. 
§  2171.] 

CHAPTER   VIII. 

OP  GENERAL  PROVISIONS,   INCLUDING   CONTEMPT   PROCEEDINGS,   IN 

JUSTICES'    COURTS. 

§  8800.    Security  for  Costs. 

The  justice  may,  in  his  discretion,  require  the  private  prosecutor  in  a 
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criminal  action  to  give  security  for  costs  and  disbursements,  before  filing 
or  receiving  the  complaint  therein,  in  the  amount  authorized  in  civil  actions, 
and  not  otherwise.  [L.  1864,  D.  Cd.  p.  604,  §  119;  D.  &  L.  p.  478,  §  122; 
H.  C.  §  2172.] 

f  8801.    Who  May  Act  as  Attorney. 

Any  person  may  act  as  attorney  for  another  in  a  justice's  court,  except 
a  person  or  oflBcer  serving  any  process  in  the  action  or  proceeding,  other 
than  a  subpoena.  Whenever  it  appears  to  the  justice  that  any  process  or 
order  authorized  to  be  issued  or  made  by  this  act  will  riot  be  served  for  want 
of  an  oflBcer,  such  justice  may  appoint  any  suitable  person  not  being  a  party 
to  the  action^  to  serve  the  same;  such  an  appointment  may  be  made  by  an 
indorsement  on  the  process  or  order,  in  substantially  the  following  form, 
and  signed  by  the  justice  with  his  name  of  oflBce :  *'I  hereby  appoint  A.  B. 
to  serve  the  within  process  or  order,*'  as  the  case  may  be.  [L.  1864,  D.  Cd. 
p.  605,  §  120;  D.  &  L.  p.  478,  §  123;  H.  C.  §  2173.] 

An  indorsement  on  the  summons  recit-  to  make  service,"  and  signed  by  the  Jus- 

Ingr  that  "the  constable  of  said  district  be-  tlce,  is  sufficient  authority  for  the  special 

ing  unable  to  act  herein,  and  it  appearing  officer   to   serve   the   process:     North  Pac. 

that  the  within  process  will  not  be  served  Cycle  Co.  v.  Thomas,  26  Or.  385,  38  Pac.  SO/, 

for  want  of  an  officer,  I  hereby  appoint  W.  46  Am.  St.  Rep.  636. 

S  830S.    Party  Entitled  to  One  Hour,  Justice  May  Postpone  Proceedings. 

A  party  is  entitled  to  one  hour  in  which  to  make  his  appearance  after 
the  time  specified  in  the  summons,  and  not  otherwise,  and  if  the  justice 
be  then  actually  engaged  in  other  official  business,  he  may,  on  his  own 
motion,  postpone  further  proceedings  in  the  case  until  such  oflBcial  business 
has  been  completed  or  he  can  be  disengaged  therefrom.  [L.  1864,  D.  Cd. 
p.  605,  §  121;  D.  &  L.  p.  479,  §  124;  H.  C.  §  2174.] 

$  8903.    Chapter  V  of  Title  VIII  of  Civil  Code  Shall  Apply  to  Contempts  in 
Justices'  Courts. 

Chapter  V  of  title  VIII  of  the  code  of  civil  procedure,  defining  con- 
tempts, and  the  proceeding  for  punishing  a  party  guilty  of  a  contempt,  shall 
apply  to  justices'  courts,  except  as  in  this  chapter  otherwise  specially  pro- 
vided.   [L.  1864,  D.  Cd.  p.  607,  §  131 ;  D.  &  L.  p.  480,  §  134;  H.  C.  §  2184.] 

{  8804.    Contempts  in  Justices'  Courts,  Punishment  Of. 

The  punishment  for  a  contempt  in  a  justices^  court  shall  be  by  fine  or 
imprisonment,  or  both,  but  such  fine  shall  in  no  case  exceed  twenty-five 
dollars,  nor  the  imprisonment  ten  days.  [L.  1864,  D.  Cd.  p.  607,  §132; 
D.  &  L.  p.  480,  §  135;  H.  C.  §  2185.] 
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FORMS  IN  CIVIL  PEOCEEDINGS  IN 

JUSTICES'  COURTS. 


[SUMMONS.] 


JUSTICE^S  COUBT  FOB  THE  PBEOINOT  OF 


State  of  Oregon^  county  of 

A B 


V8. 

0 D- 


Civil  action  to  recover  money  (or  a  penalty,  or  personal  prop- 
erty,— as  the  case  may  be). 


To  C.  D.,  the  above-named  defendant: 

In  the  name  of  the  State  of  Oregon,  you  are  hereby  required  to  appear 
before  the  undersigned,  a  justice  of  the  peace  for  the  precinct  aforesaid,  on 

the day  of ,  19 — ,  at o^clock  in  the ■ —  noon  of 

said  day,  at  the  oflBce  of  said  justice,  in  said  precinct,  to  answer  the  above- 
named  plaintiff  in  a  civil  action. 

The  defendant  will  take  notice  that  if  he  fail  to  answer  the  complaint 

herein  the  plaintiff  will  take  judgment  against  him  for dollars  (or 

for  such  other  relief  as  is  demanded  in  the  complaint,  as  the  case  may  be). 

Given  under  my  hand  this day  of ,  19 — . 

E.  F.,  Justice  of  the  Peace. 

N.  B. — ^If  the  complaint  Is  made  orally,  the  Justice  must  indorse  on  the  summons  the 
substance  of  the  same:    See  S  22  of  procedure  In  Justices'  courts. 


[WBIT  OF  ABREST.] 

« 

justice's  COURT  FOB  THE  PRECINCT  OF 


State  of  Oregon,  county  of 

A B 


V8, 

0 D- 


"  Civil  action  to  recover  money  (or  as  the  case  may  be). 


To  the  9heritf  of  said  county  or  any  oonatahle  of  9uoh  precinct, — 
Greetino  : 

In  the  name  of  the  State  of  Oregon,  you  are  hereby  commanded  io 
take  the  body  of  the  above-named  defendant,  if  he  be  found  within  the 
precinct  aforesaid,  and  bring  him  forthwith  before  the  undersigned,  a  justice 
of  the  peace  for  such  precinct,  at  the  office  of  such  justice  in  such  precinct, 
to  answer  the  above-named  plaintiff  in  a  civil  action;  and  you  are  further 
commanded  to  give  due  notice  thereof  to  such  plaintiff,  his  agent  or  attorney; 
and  of  this  writ  make  legal  service  and  due  return  to  me. 

Given  imder  my  hand,  etc. 
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[SUBPOSNA.] 

JUSTICE^S  COURT  FOR  THE  PRECINCT  OF 


State  of  Oregon,  county  of 

A B 


V8. 

-    D- 


'  Civil  action  to  recover  money  (or  as  the  case  may  be). 


To  E,  F.: 


In  the  name  of  the  State  of  Oregon,  you  are  hereby  required  to  appear 
before  the  undersigned,  a  justice  of  the  peace  for  the  precinct  aforesaid,  at 

the  oflBce  of  such  justice,  in  such  precinct,  on  the day  of , 

19 — ,  at o'clock,  in  the noon  of  said  day,  to  testify  as  a  witness 

on  behalf  of  the  plaintiff  (or  defendant,  as  the  case  may  be,)  in  the  above- 
entitled  action. 

Given  under  my  hand,  etc. 

N.  B. — If  books,  papers,  or  other  things  under  the  control  of  the  witness  are  also  de- 
sired, there  should  be  added  to  the  above,  "and  you  are  further  required  to  bring  with 
you"  (naming  or  describing  the  books,  papers,  or  other  things  desired  with  reasonable 
particularity). 


[JX7BT  OBDEB.] 


JUSTICE^S  COURT  FOB  THE  PRECINCT  OF 


State  of  Oregon,  county  of 

A B 


vs. 
C D- 


Civil  action  to  recover  money  (or  as  the  case  may  be). 


2'o  the  sheriff  of  such  county  or  any  constable  of  such  precinct, — 
Greeting  : 

In  the  name  of  the  State  of  Oregon,  you  are  hereby  commanded  to 
summon  six  good  and  lawful  men  of  the  precinct  aforesaid,  qualified  to 
serve  as  jurors  in  the  above-entitled  action,  to  be  and  appear  before  the 
undersigned,  a  justice  of  the  peace  for  such  precinct,  at  the  office  of  such 
justice,  in  such  precinct,  forthwith  (or  at  a  day  or  hour  named,  as  the  case 
may  be),  and  of  this  order  make  legal  service  and  due  return  to  me. 

Given  under  my  hand,  etc. 

N.  B. — In  case  of  a  select  jury,  omit  the  words  "six  good  and  lawful  men  of  the  pre- 
cinct aforesaid,  qualifled,"  and  insert  the  names  of  the  Jurors  selected. 
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[bxectttion  against  pbopkbty.] 

justice's  coukt  fob  the  pbecinct  op . 

state  of  Oregon,  county  of . 

To  the  sheriff  of  such  county  or  any  constable  of  any  precinct  therein, — 
Gbeetino: 

Whereas  A.  B.  has  obtained  a  judgment  against  G.  D.  for  the  sum  of 
{here  state  the  amount  of  the  judgment  and  the  disbursements  only  of  the 
party  reeoyering  the  same)  before  the  undersigned,  a  justice  of  the  peace  for 
the  precinct  aforesaid,  on  the day  of >  19 — ; 

Therefore,  in  the  name  of  the  State  of  Oregon,  you  are  hereby  com- 
manded, that  of  the  personal  property  of  the  said  C.  D.,  excepting  such  as 
the  law  exempts,  you  cause  to  be  made,  by  levy  and  sale  according  to  law, 
the  amount  of  such  judgment  and  disbursements  and  expenses  that  may 
accrue;  and  of  this  writ  make  legal  service  and  due  return  to  me  within 
thirty  days  from  the  date  hereof. 

QiYen.  under  my  hand^  etc 

N.  B.-^If  the  judgment  was  given  by  the  predeoeseor  In  office  of  the  Justioe  who  l88Ue» 
the  execution,  or  if  the  Judgment  was  given  in  another  county  and  docketed  with  the 
justioe  who  issues  the  same,  the  above  should  be  varied  as  follows:  "Before  B.  F..  a 
predecessor  in  office  of  the  undersigned,  a  justice,  etc.,  as  above**;  or  ^'before  E.  F., 

a  justice  of  the  peace  for  the  precinct  of ,  in  the  county  of ^  on  the  — ' —  day 

of  ,  19 — ,  and  a  transcript  thereof  filed  with  the  undersigned,  a  justice  of  tho 

I»eace  for  the  precinct  first  above  mentioned,  on  the day  of ,  *•• — ** 


[EXECUTION  AGAINST  THE  BODY.] 


JUSTIOB  8  OOUBT  FOB  THE  PBECINCT  OF . 

State  of  Oregon,  county  of . 

To  the  sheriff  of  such  county  or  any  constable  of  any  precinct  therein, — 
Gbeeiino: 

Whereas  A.  B.  has  obtained  a  judgment  against  G.  D.  for  the  sum  of 
(here  state  the  amount  of  the  judgment  and  disbursements  only  of  the  party 
recovering  the  same)  before  the  undersigned^  a  justice  of  the  peace  for  the 

precinct  aforesaid,  on  the day  of ,  19 — ,  and  whereas  it  appears 

from  an  affidavit  by  the  said  A.  B.,  filed  with  me,  that  (here  state  the  cause 
of  issuing  the  execution  as  set  forth  in  the  affidavit  on  file) ; 

Therefore,  in  the  name  of  the  State  of  Oregon,  you  are  hereby  com* 
manded  to  take  the  body  of  said  G.  D.  to  the  jail  of  the  county  af  oresaid> 
there  to  be  safely  kept  in  the  custody  of  the  jailor  until  the  amount  of  said 
judgment  and  disbursements  and  expenses  that  have  and  may  accrue  shall 
be  paid,  or  he  be  otherwise  legally  discharged;  and  of  this  writ  make  legal 
service  and  due  return  to  me  within  thirty  days  from  the  date  hereof. 

Given  under  my  hand,  etc. 

N.  B. — ^If  the  cause  of  arrest  appear  from  the  record,  as  where  it  appears  by  the  com- 
plaint that  the  cause  of  action  is  also  a  cause  of  arrest,  the  above  should  be  varied  as 
follows:  "And  whereas  it  appears  from  the  record  of  the  action  wherein  such  Judgment 
was  filven.  that"  (here  state  the  cause  of  issuing  the  execution  as  it  appears  by  the 
record) :    See  8  217,  ante. 
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[SXSCUTION  FOB  THE  DELIVERY  OF  PROPERTY.] 


,*. 


JUSTICE  S  COURT  FOR  THE  PRECINCT  OP . 

State  of  Oregon,  county  of . 

To  the  sheriff  of  such  county  or  any  constable  of  any  precinct  therein^ — 
Gbeetiko: 

Whereas  A.  B.  has  obtained  judgment  against  G.  D.  for  the  possession 
of  the  following  personal  property,  namely  (here  describe  the  property 
according  to  the  complaint  and  judgment),  and  also  for  the  sum  of  (here 
state  the  amount  of  judgment  for  money,  for  the  detention  of  the  property, 
if  any,  and  the  disbursements  of  the  party  recovering  the  same),  before  the 

undersigned,  a  justice  of  the  peace  for  the  precinct  aforesaid,  on  the 

day  of ,  19 — ; 

Therefore,  in  the  name  of  the  State  of  Oregon,  you  are  hereby  com- 
manded to  take  and  deliver  the  property  aforesaid  to  the  said  A.  B.;  and 
that  of  the  personal  property  of  the  said  C.  D.  within  your  county  or  pre- 
cinct, excepting  such  as  the  law  exempts,  you  cause  to  be  made  by  levy  and 
sale  according  to  law  tne  amount  of  such  judgment  for  the  detention  and 
disbursements  aforesaid,  and  expenses  that  may  accrue;  and  of  this  writ 
make  legal  service  and  due  return  to  me  within  thirty-six  days  from  the 
date  hereof. 

Given  under  my  hand,  etc. 


[  WRIT  OF  ATTACHMENT.] 


.J 


JUSTICE  S  COUKT  POE  THE  PBBCINCT  OP 


State  of  Oregon,  county  of 


Civil  action  for  the  recovery  of  money. 


To  the  sheriff  of  such  county  or  any  constable  of  any  precinct  therein, — 

Gbeetiito: 

In  the  name  of  the  State  of  Oregon,  you  are  hereby  commanded,  that 
of  the  personal  property  within  your  county  or  precinct  of  the  above-named 
defendant,  C.  D.,  excepting  such  as  the  law  exempts,  you  attach  and  safely 
keep  as  by  law  directed  so  much  thereof  as  may  be  sufficient  to  satisfy  the 

demand  of  the  above-named  plaintiff,  namely,  the  sum  of dollars, 

together  with  the  costs  and  expenses  of  the  action;  and  of  this  writ  make 
legal  service  and  due  return  to  me. 

Given  under  my  hand,  etc. 
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[ORDER  FOR  THE  DEIilVERT  OF  PROPERTY.] 


JUSTICE^S  COURT  FOR  THE  PRECINCT  OF 


State  of  Oregon,  county  of 


B- 


179. 

-    D- 


» Civil  action  to  recover  possession  of  personal  property. 


To  the  theriff  of  8uch  county  or  any  constable  of  any  precinct  therein, — 
Gbeetino  : 

In  the  name  of  the  State  of  Oregon^  you  are  hereby  commanded  to  take 
the  personal  property  described  and  mentioned  in  the  within  affidavit^  and 
deliver  the  same  to  the  above-named  plaintiff^  unless  before  such  delivery, 
and  within  the  time  allowed  by  law^  the  above-named  defendant  enter  into  a 
sufficient  undertaking  for  the  delivery  thereof  to  the  plaintiff^  if  delivery 
be  adjudged  in  the  action,  and  for  the  payment  of  such  sum  as  may  be 
recovered  against  the  defendant;  and  of  this  order  make  legal  service  and 
due  return  to  me. 

Given  under  my  hand,  etc. 


[WRIT  OF  RESTITUTION.]* 

justice's  court  for  THE  PRECINCT  OP . 

State  of  Oregon,  county  of . 

To  the  sheriff  of  such  county  or  any  constable  of  any  precinct  therein^ — 
GBEETmo: 

Whereas  A.  B.  obtained  a  judgment  against  C.  D.  for  the  possession 
of  a  certain  mining  claim,  bounded  and  described  as  follows:  (here  state 
the  situation  and  description  of  the  claim  as  set  forth  in  the  complaint  and 

judgment),  and  also  for  the  sum  of dollars,  the  disbursements  of  the 

plaintiff,  before  the  undersigned,  a  justice  of  the  peace  for  the  precinct 
aforesaid,  on  the day  of ,  19 — . 

Therefore,  in  the  name  of  the  State  of  Oregon,  you  are  hereby  com- 
manded to  cause  the  said  C.  D.  to  be  forthwith  removed  from  the  mining 
claim  aforesaid,  and  that  you  put  the  said  A.  B.  into  the  possession  of  the 
same;  and  also  that  of  the  personal  property  of  the  said  C.  D.,  excepting  such 
as  the  law  exempts,  you  cause  to  be  made  by  levy  and  sale  according  to  law 
the  amount  of  such  judgment  for  disbursements  and  expenses  that  may 
accrue;  and  of  this  writ  make  legal  service  and  due  return  to  me  within 
thirty  days  from  the  date  hereof. 

Given  imder  my  hand,  etc. 
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[ITNDERTAKING  FOR  AN  ARREST.] 


justice's  couet  for  the  precinct  of 


state  of  Oregon,  county  of 


A B- 


V8.  \,  Civil  action  to  recover  money  (or  as  the  caae  may  be). 

C D 

Whereas,  upon  the  application  of  the  above-named  plaintiff^  A*  B.,  an 
order  has  been  made  in  the  above-entitled  action  for  a  writ  of  arrest  against 
the  above-named  defendant,  C.  D. :  We,  A.  B.,  plaintiff,  and  E.  F.,  surety, 
hereby  undertake  to  pay  said  defendant  all  costs  that  may  be  adjudged  to 
him,  and  all  damages  which  such  defendant  may  sustain  by  reason  of  his 
arrest,  if  the  same  be  wrongful  or  without  sufficient  cause,  not  exceeding 
the  sum  of dollars. 

Dated  this day  of >  19 — .  A.  B.,  Plaintiff. 

C.  D.,  Surety. 

N.  B. — The  blank  in  the  undertaking  must  be  filled  with  a  sum  equivalent  to  the 
amount  for  which  the  plaintiff  claims  juderment,  and  not  less  than  one  hundred  dollars. 
The  Justice,  in  allowing  the  writ,  must  determine  whether  the  undertaking  must  be 
given  with  or  without  sureties:    See  S  261,  ante. 


[  undbhtaking  for  dkiilvkry  op  propebty.j 

justice's  court  for  the  precinct  of . 

state  of  Oregon,  county  of . 


-    D- 


« Civil  action  for  the  recovery  of  personal  property. 


Whereas,  upon  the  application  of  the  above-named  plaintiff,  A.  B.,  an 
order  has  been  made  in  the  above-named  action  for  a  provisional  delivery  to 
the  plaintiff  of  the  personal  property  thereby  sought  to  be  recovered  from 
the  possession  of  the  defendant,  C.  D. :  We,  E.  P.  and  G.  H.,  sureties, 
hereby  acknowledge  ourselves  bound  unto  the  said  defendant  in*  the  sum  of 
(state  a  sum  double  the  value  of  the  property  as  stated  in  the  affidavit), 
for  the  prosecution  of  such  action,  for  the  return  of  such  property  to  the 
defendant,  if  return  thereof  be  adjudged,  and  for  the  payment  of  any  sum 
which  the  defendant  may  recover  in  such  action  against  the  plaintiff. 

Dated  this day  of ,  19—.  E.  P.,  1  g^^^^^ 
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[ITNDBBTAKrNO  FOR  ATTACHMENT.] 


^> 


JUSTICE  S  court  for  THE  PRECINCT  OP 


8iaU  of  Oregon,  couniy  of 


Br 


^*'  }  Civil  action  to  recover  money. 

C D 

Whereas  the  aboye-named  plaintiff^  A.  B.^  has  filed  an  affidavit  for  a 
writ  of  attachment  in  the  above-entitled  action  against  the  personal  prop- 
erty of  the  above-named  defendant,  C.  D. :  We,  A.  B.,  plaintiff,  and  B.  F., 
surety,  hereby  undertake  to  pay  all  costs  that  may  be  adjudged  to  the  defend- 
ant, anji  all  damages  which  he  may  sustain  by  reason  of  such  attachment, 
if  the  same  be  wrongful  or  without  sufficient  cause,  not  exceeding  the  sum  of 
dollars. 

Dated  this day  of ,  19 — .  A.  B.,  Plaintiff. 

B.  P.,  Surety. 

N.  B. — The  blank  In  the  undertaklnsr  must  be  flUed  with  a  sum  equal  to  the  amount 
for  which  the  plaintiff  claims  Judgment,  and  not  less  than  one  hundred  dollars. 


[UNDERTAKING  TO  DISCHARGE  ATTACHMENT.] 


./ 


JUSTICE  S  COURT  FOR  THE  PRECINCT  OF 


State  of  Oregon,  county  of 


& 


vs.  J  civil  action  to  recover  money. 

C D 

Whereas,  on  the  application  of  the  above-named  defendant,  C.  D.,  an 
order  has  been  made  in  the  above-entitled  action  discharging  certain  property 
of  the  said  defendant  from  an  attachment  heretofore  issued  and  levied  in 
such  action  by  and  on  behalf  of  the  above-named  plaintiff,  A.  B. :  We,  E.  F. 
and  G.  H.,  sureties,  hereby  undertake  to  pay  said  plaintiff  the  amount  of  any 
judgment  that  may  be  recovered  against  said  defendant  in  such  action. 

Dated  this day  of ,  19—.  B.  F.,  1  g       . 

G.  S.,  ) 

Vol.  1.^60, 


786       Forms  in  Civil  Procbedings  in  Justicbs'  Courts. 


[UNDERTAKING  TO  INDEMNTFT  OFFICERS.] 


.> 


JUSTICE  S  COURT  FOR  THE  PRECINCT  OP 


State  of  Oregon,  county  of . 

A B ^ 

v«.  C  Civil  action  to  recover  money  (or  as  the  caae  may  be). 

C5 D ^J 

Whereas  L.  M.,  sheriflf  (or  constable^  as  the  case  may  be),  by  virtue  of 
an  execution,  to  him  directed,  against  the  personal  property  of  the  above- 
named  defendant,  C.  D.,  has  levied  upon  certain  personal  property  as  the 
property  of  such  defendant,  which  said  property  one  N.  0.  now  claims  to  be 
the  owner  of  and  entitled  to  the  possession  of :  We,  E.  F.  and  O.  H.,  sureties, 
hereby  undertake  to  indemnify  such  sheriff  (or  constable,  as  the  case  may  be) 
against  all  damages  and  costs  which  he  may  sustain  in  consequence  of  the 
seizure  and  sale  of  such  property,  and  that  we  will  pay  to  such  claimant, 
N.  0.,  all  damages  which  he  may  sustain  in  consequence  of  the  same,  not 
exceeding  the  sum  of dollars. 

Dated  this day  of ,  19—.  E.  P.,  1 

Q.  H.,  /  ^^™°®*- 

N.  B. — The  blank  In  the  undertaking  must  be  filled  with  a  sum  equal  to  double  the 
value  of  the  property. 


[  JITDGMENT  FOB  WANT  OF  AN8WEB.] 

justice's  COURT  FOR  THE  PRECINCT  OP 

State  of  Oregon,  county  of . 

John  Doe  and  Richabd  Roe,  partners/ 
trading  under  the  name  and  firm  of 
John  Doe  &  Co., 

John  Smith. 


>•  Civil  action  to  recover  money. 


January  1,  19 — . 

Complaint  filed  and  summons  issued,  returnable  January  10,  19 — , 

January  10,  19 — . 

Summons  returned  and  indorsed,  ^^Beceived  the  within  January  2, 
19 — .  Served  the  same  January  3,  19 — ,  by  delivering  a  copy  thereof, 
together  with  a  certified  copy  of  the  complaint,  to  the  defendant  personally^ 
(or  at  the  dwelling  house  of  the  defendant  to  a  white  person  of  the  family, 
above  the  age  of  fourteen  years,  the  defendant  not  being  found) . 

John  Jones,  Constable. 

The  plaintiffs  appeared,  and  it  appearing  that  the  defendant  has  failed 
to  answer  the  complaint  as  required  by  law,  it  is  considered  that  the  plaintiffs 

recover  off  the  defendant  the  sum  of dollars,  and  his  disbursements 

in  the  action,  taxed  at dollars  and cents. 
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[JUBGMBNT  AFTER  TRIAL..] 


,> 


JUSTICE  S  COURT  FOR  THE  PRECINCT  OF 


8iaU  of  Oregon,  county  of . 

A B ^ 

<?••  I  civil  action  to  recover  money. 

C5 D ^J 

January  1,  19 — . 

Complaint .  filed  and  summons  issued,  returnable  January  10,  19 — . 
Affidavit  and  undertaking  for  writ  of  attachment  against  the  property  of  the 
defendant  filed.  Writ  of  attachment  issued,  directed  to  E.  F.,  constable  of 
the  precinct. 

January  10,  19 — . 

Summons*  returned  and  indorsed.  (See  last  precedent.) 
Parties  appeared.  Answer  of  defendant  filed.  Defendant  then  depos- 
ited trial  fee  of  six  dollars,  and  demanded  a  jury  trial.  On  application  of 
the  defendant,  ordered  that  the  cause  be  continued  at  his  costs,  for  trial,  on 
January  20,  19 — .  Order  for  jury  issued,  directed  to  E.  F.,  constable  of  the 
precinct,  returnable  January  20,  19 — . 

January  20,  19 — . 

Parties  appeared.    Jury  formed  and  sworn.    Trial  had,  and  jury  give 

verdict  in  favor  of  the  plaintiff  for  the  sum  of dollars.    Therefore 

it  is  considered  that  the  plaintiff  recover  off  the  defendant  the  said  sum  of 

dollars,  and  his  disbursements  in  this  action,  taxed  at dollars 

and cents. 

N.  B. — When  the  trial  is  without  jury,  the  last  entry  should  be  varied  as'  follows: 
"Trial  had  without  the  intervention  of  a  Jury,  and  it  is  considered,"  etc. 


[ACKNOWLEDGMENT  OF  DEED.] 


State  of  Oregon,  county  of 


Before  the  undersigned,  a  justice  of  the  peace  for  the  precinct  of 


in  the  county  and  state  aforesaid,  personally  appeared  the  within  (or  above) 
named  A.  B.  and  C.  D.,  his  wife,  to  me  known  to  be  the  individuals  described 
in,  and  who  executed  the  within  (or  above)  conveyance  (or  power  of  attor- 
ney, as  the  case  may  be),  and  the  said  A.  B.  acknowledged  that  he  executed 
the  same,  and  the  said  C.  D.,  being  by  me  examined  separate  and  apart  from 
her  said  husband,  then  and  there  acknowledged  that  she  executed  such  con- 
veyance freely,  and  without  fear  or  compulsion  from  any  one;  this 

day  of ,  19 — .  E.  F.,  Justice  of  the  Peace. 

N.  B. — ^The  form  of  acknowledgment  by  a  single  person  is  the  same  as  the  above, 
omitting  the  words  relating  to  the  wife. 
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[ACKNOWL.EI>OM£NT  OF  DEED  BY  ATTORNET.] 


State  of  Oregon,  county  of . 

Before  the  undersigned^  a  justice  of  the  peace  for  the  precinct  of , 

in  the  county  and  state  aforesaid,  appeared  the  within  (or  above)  named 
(here  insert  the  name  of  the  principal  in  the  conveyance),  by  his  attorney 
in  fact,  within  (or  above)  named  G.  D.,  to  me  known  to  be  the  individual 
described  in  and  who  executed  the  within  (or  above)  conveyance  for  and  on 
behalf  of  the  said  (insert  the  name  of  the  principal),  and  acknowledged  that 

he  executed  the  same;  this day  of ,  19 — . 

E.  P.,  Justice  of  the  Peace. 


INDEX  TO  U.  S.  CONSTITUTION. 


[References  are  to  pages.] 


Army     appropriations     limited     to     two 

years    9 

congress  to  make  rules  for  government  9 

congress   to  support  and   raise 9 

president    commander-in-chief 11 

Arrest,  privilege  of  members  of  congress 

from     7 

Arsenals,  exclusive  authority  of  congress  9 

Arts*  congress   to  promote 8 

Attainder,  congress  can  not  pass  bill  of.  9 

state   shall  not   pass   bill  of 10 

of  treason,   not  to  work  corruption  of 

blood    13 

Authors  and    Inventors,   congress  to  se- 
cure   rights    of 8 

Ayea  and   Nays  to  be  entered  on  Jour- 
nal   of    congress,    when 7 

passage    over    veto    to    be    determined 

by    8 

Ball,  excessive,  not  to  be  required 18 

Bankruptcies,   congress   to  pass   uniform 

laws    on     8 

Bills    become    law    unless    returned    by 

president,    when    8 

for  raising  revenue  to  originate  in  house  7 
on  pass£ige  of  both  houses  to  be  pre- 
sented   to    president 8 

power   of  president   to  sign  or  disap- 
prove   them 8 

two    thirds    of   each    house    may    pass 

over    his    veto 8 

Accounts    of    Public    Money    to   be   pub- 
lished       9 

Acta  of  Congress.    See  Bills. 
Adjournment  of  either  house,  consent  of 

other  house,   when   necessary 7 

of  either  house  for  want  of  quorum...  7 

president  may  adjourn  congress,  when.  12 

Admiralty    and    Maritime    Jurisdiction..  12 

Admission  of   New  States 13 

Adoption  of  confederation  debts  and  ob- 
ligations      14 

Afflrma'tlon.     See  Oath. 

Agreement   or   Compact   between    states 

forbidden     10 

Alliance,  no  state  shall  enter  into  treaty 

of    10 

Ambassadors,  Judicial  power  extends  to.  12 

president  may  appoint 11.  12 

president    to    receive 12 

Amendments,  congress  to  propose,  when.  14 
to  be  ratified  by  three  fourths  of  the 

states     14 

Appellate  Jurisdiction  of  supreme  court.  13 
Apportionment  of  representation  and  di- 
rect taxation   6 

of  representation,   change  of.   by  four- 
teenth amendment    20 

Appropriation,    army,    provision   for   two 

years  only  to  be  made 9 

money  not  to  be  drawn  but  in  conse- 
quence  of    9 


Arms,  right  of  people  to  bean 17 

Bills  of  Credit,  state  shall  not  emit. .10 

Borrowing    Money,    congress    to    provide 

for  8 

Bounties,  debt  for,  not  to  be  questioned. 21 
Breach  of  Peace,   no  privilege  from  ar- 
rest  for    7 

Bribery,  all  officers  liable  to  removal  for.  12 
Capitation  Tax  laid  in  proportion  to  the 

census    9 

Captures,  congress  to  make  rules  for. . .  8 

Census  of  people,  when  to  be  taken 5 

capitation   tax   in  proportion   to 9 

Citizens,   privileges  and  immunities  of..  13 
privileges    and    immunities    not    to    be 

abridged     20 

who  are   20 

Coining  Money,  congress  to  provide  for.  8 
Commander-in-chief  of  army  and   navy, 

president  to  be 11 

Commerce,   power  to   regulate 8 

no  preference  to  be  given  between  ports 

of   states    9 

Compact,  states  not  to  enter  into 10 

Compensation    of   president 11 

of  senators  and  representatives 7 

of    Judges    of    supreme    and    superior 

courts    12 

private  property  not  to  be  taken  with- 
out  making    18 

Compulsory   Process,  accused  to  have...  18 
Confederation,  debts  of  original  assumed.  14 

state  not  to  enter  into 10 

Congress.    See  Bills;  House  of  Represen- 
tatives;    Representatives;     Senate; 
Senators, 
adjournment  of,  consent  of  both  houses 

necessary     7 

appropriations    for    army    by,    restric- 
tion   on    9 

consists  of  senate  and  house  of  repre- 
sentatives      5 

expulsion    of    member 7 

has  exclusive  Jurisdiction  over  District 
of  Columbia,  forts,  magazines,  etc.  9 

president   may   adjourn,    when 12 

president  may  convene,    when 12 

president     to     give     information     and 

recommend   measures    12 

revenue  bills  to  originate  in  house 7 

session  of    7 

to  assemble  once  a  year,  at  least 7 

to   enforce    thirteenth,    fourteenth   and 

fifteenth    amendments    20,  21 

Powers  of: 
may  admit  new  states  Into  the  Union.  13 

may  borrow    money S 

may  coin    money 8 

.may  call  out  militia  when  necessary..  9 

may  declare    war 8 

may  determine     a     time     of    choosing 
.  electors  for  president  and  vice  pres- 
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Went    11 

may  establiah   rule   of   naturalization..  8 
may    establlah    post    offices    and    post 

roads     8 

may  establish  uniform  laws  on  bank- 
ruptcies      8 

may     fix     standard     of    weights     and 

measures    8 

may  fix  value  of  coined  money 8 

may  grant  letters  of  marque  and  re- 
prisal    8 

may  lay  and  collect  taxes,  duties,  Im- 
posts,   and    excises 8 

may    make    necessary    laws    to    carry 

out  powers  vested  In  It 9 

may  organUe  the  mlUtla 9 

may  promote  science  and  art,  and  pro- 
vide   therefor    8 

may  provide  for  support  of  and  main- 
tain army  and  navy 9 

may    punish    counterfeiting 8 

may  punish  oCtenses  against  law  of  na- 
tions       8 

may  punish    piracies 8 

may  punish   treason 13 

may  regulate  the  army  and  navy 9 

may  regulate  coinage   of  money 8 

may  regulate   captures,    etc 8 

may  regulate    commerce 8 

may  regulate  territory  and  public  lands.  14 

may  tax  immigration 9 

Restrictions  upon  powers  of: 
appropriations    for    army,    restrictions 

upon     9 

bill  of  attainder  not  to  be  passed  by.  9 
capitation   or   direct   tax   shall   not   be 

levied    by    9 

ex  post  facto  laws  not  to  be  passed  by.  9 
habeas  corpus,  writ  of,  not  to  be  sus- 
pended   by    9 

Immigration   not   to   be   prohibited  by.  9 
press,  freedom  of,  not  to  be  restricted 

by    17 

religion,    freedom    of,    not    to    be    re- 
stricted      17 

speech,  freedom  of,  not  to  be  restricted .  17 
tax   or   duty   on   exports   shall   not   be 

levied    by    9 

Contracts,  state  not  to  pass  law  violating 

obligation   of    10 

Copyrights,  congress  may  provide  for. . .  8 
Counterfeiting,     congress     shall    provide 

punishment    for    8 

Courts.     See  Judicial  Power. 

Credit   to   be   given   to   public   acts   and 

records  13 

Crime,  how  person  held  to  answer  for. ..18 

Impeachment  of  civil  officers  for 12 

place   of   trial   for 13 

prosecutions  for,   rights  of  accused 18 

surrender  of  fugitive  from  Justice 13 

trial  for,   to  be  by  Jury 13,18 

Cruel  or  Unusual  Punishment  prohibited.  18 
Debate,   senators   or  representatives   not 

to  be  questioned  for 7 

Debts,  congress  has  power  to  pay S 

under  prior  confederation  assumed ....  14 
incurred    in   aid   of   insurrection   repu- 
diated     21 

Defense,    power   of   congress    to   provide 

for  public    8 

Direct   Tax,   how   laid    9 

how  apportioned  5 

Disability   to  hold  office   by   engagement 

in  rebellion   21 

may  be  removed  by  congress 21 
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District  of  Columbia,  congress  to  legis- 
late over    9 

Dockyards,  control  of  congress 9 

Due  Process  of  Law,  persons  not  to  be 
deprived  of  life,  liberty,  or  property 
without    18,20 

Duties,  congress  to  impose,  when  neces- 
sary      8 

laid     by     congress,     net    produce    for 

United  States    10 

on  exports,   congress  shall  not  levy...  9 
on   imports   and   exports,    states  shall 

not    levy     » v..i 10 

on  tonnage,  state  shall  not  lay,  except.  10 

to    be    uniform 8 

vessel  clearing  from  one  state  not  to 
pay  in  another 9 

Elections  for  president,  congress  to  de- 
termine day   11 

for  senators  and  representatives,  legis- 
latures to  prescribe  for 7 

for  senators  and  representatives,  con- 
gress may  alter  or  make  regulations  7 
each  house  to  Judge  of  election  of  mem- 
bers     7 

Electors.  See  Presidential  Electors;  Vot- 
ers. 

Emancipation  of  slave,  claim  for  loes  b^, 
illegal  and  void,  etc 21 

Excises,  congress  to  lay  and  collect....  8 
to    be    uniform 8 

Executive  Departments,  heads  of.  nay 
be  vested  with  power  to  appoint  in- 
feMor   officers    12 

Executive  Officers  to  be  bound  by  oath 

to  support  the  constitution 14 

of  states  to  be  bound  by  oath 14 

president    may    require    written    opin- 
ions  of    11 

Executive  Power  vested  in  president 10 

Expenditures   of  money   to  be  published  9 

Exports,   state   shall   not   lay   duties  on. 

when    10 

tax   or  duty   by   congress   prohibited..  9 

Ex  post  facto  Laws,   congress  shall  not 

pass 9 

states    shall    not    pass 10 

Expulsion   of  member  of  either  house..  7 

Extradition,  surrender  of  fugitives  from 
Justice   IJ 

Faith  and  Credit  to  be  given  to  records 
and  public  acts  of  other  states...  13 

Felony,  members  of  congress  not  privi- 
leged from  arrest  for 7 

on  high  seas,  congress  shall  have  power 
to  define  and  punish S 

Fines,     excessive,     prohibited 18 

Foreign  Coin,  congress  may  regulate 
value  of* 8 

Foreign  Nations,  congress  to  regulate 
commerce  with  8 

Foreign  Powers,  state  prohibited  from 
entering   into   compact  with 10 

Forfeiture  not  to  extend  beyond  life  of 
party   attainted    13 

Formation  of  New  States,  provisions 
for    13 

Form  of  Qovernment,  states  in  Union  to 
be  guaranteed   republican 14 

Forts,  congress  to  legislate  over 9 

Freedom  of  speech,  press,  and  religion, 
congress  not  to  abridge 17 

Fugitives  from  Justice,  labor,  etc,  sur- 
render of  13 

Georgia,  representatives  in  first  congress  ( 

Gold    and     Sliver    Coin,    restriction    on 
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states  as  to  tender  In  payment....  10 
Governmentf  republican  form  gufuranteed 

states    14 

states   to  be  protected  from  domestic 

violence  and  Invasion 14 

Grand  Jury.    See  Jury. 
Habeas    Corpus,    writ    not    to    be    sus- 
pended by  congress 9 

House  of  Representatives.    See  Represen- 
tatives, 
adjournment,  consent  of  senate  neces- 
sary   7 

attendance  of  members   may  be   com- 
pelled       7 

ayes  and  nays  to  be  entered  In  jour- 
nal,   when    7 

constituted,    how    5 

disorderly    behavior    of    member    pun- 
ishable   by     • 7 

expulsion  of  member    7 

impeachment  of  officers  by 6 

Journal,   parts   may   be   kept  secret...  7 
Journal  to  be  kept  and  published  by...  7 

Judgre  of  election  of  its  members 7 

officers  of,  to  be  chosen  by 6 

president,   when  chosen   by 19 

quorum,    majority   to   constitute 7 

quorum,  when  president  to  be  chosen.  19 
qualification  of  members  determined  by  7 

rules  of  procedure  may  be  made 7 

sole  power  of  impeachment  rests  in..  6 

speaker  to  be  chosen  by 6 

vacancy,  how  filled  ' 6 

vote,  when  president  to  be  chosen,   to 

be  taken  by  states 19 

Immigration,   congrress   not  to  prohibit..  9 
power  of  congress  to  regulate  by  tax.  9 
Immunities.    See  Privileges  and  Immuni- 
ties. 
Impeachment,    chief    justice    to    preside 

when    6 

Judgment,    effect    and    extent    of 6 

Judgment   not   bar   to   indictment   and 

punishment     6 

of  president,   vice  president,   and  civil 

officers    6.  12 

president  can  not  grant  pardon 11 

sole  power  to  impeacn  rests  in  house.  6 
sole  power   to   try   Impeachment   rests 

in    senate    6 

to   be   on   oath   or  affirmation 6 

two  thirds  necessary  to  conviction....  6 
Innportatlon     of    Slaves,     restriction    on 

power  of  congress 9 

tax   may   be    Imposed 9 

Innports,    states    shall    not    lay    duty    on 

without  consent  of  congrress 10 

Innposts  and  Excises,  congress  to  lay  and 

collect     8 

to    be    uniform i y  ..  8 

Indian  Tribes,  congress  to  regulate  com- 
merce  with    8 

Indictment,  right  of  accused  to 18 

Inferior  Courts,  congress  may  establish.  8 

judicial  power  vested   in 12 

Inferior  Ofncers.     See  Officers. 
Insurrections,  debts  contracted  in  aid  of, 

void    21 

participants  in,  disabilities  and  removal 

of    21 

suppression  of.  congress  to  provide  for  9 
Invasion,  congress  to  call  out  militia  to 

repel     9 

United  States  to  protect  states  against.  14 
Inventors,  congress  to  pass  laws  to  se- 
cure   rights    to 8 
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Involuntary   Servitude,   abolition   of.   ex- 
cept for  crime 20 

Jeopardy,  no  person  to  be  twice  put  in.  18 

Joint  Resolutions,  how  passed 8 

Journal,  each  house  to  keep 7 

Judges.    See  Judicial  Power;  Oath, 
compensation  not  to  be  diminished  dur- 
ing   term     12 

to  hold   during  good   behavior 12 

Judgments,   In   impeachment,   extent   of.  6 
Judicial  Power.     See  Judges. 

extends  to  what  cases 12,  1$ 

inferior    tribunals    to    be    created    by 

congress     8 

not  to  extend  to  cases  against  state  by 

citizens  of  another  or  foreign  state.  19 
vested  in  supreme  and  inferior  courts.  12 
Judicial  Proceedings,  faith  and  credit  to 

be    given    to 18 

proof  of,   in  sister  states,   etc 13 

Jurisdiction.    See  Judicial  Power. 

Jury,  right  to  trial  by,  in  criminal  cases.  18 

right   to   trial   by.    of   civil   cases 18 

Law  of  the  Land,  constitution,  laws,  and 

treaties    constitute    14 

Law  of  Nations,  congress  to  punish  of- 
fenses   against    8 

Legal  Tender,  power  of  a  state  to  declare.lO 
Legislative   Power  vested   in   congress...  5 
Letters    of    Marque    and    Reprisal,    con- 
gress   to   grant 8 

states  shall  not  grant 10 

Liberty,   person   not   to  be  twice  put  in 

Jeopardy   18 

person  not  to  be  deprived  of,  without 

due  process  of  law,  by  congress.  ..18 
person  not  to  be  deprived  of,  without 

due  process  of  law.  by  states 20 

Life,  no  person  to  be  deprived  of,  without 

due  process   of   law 18 

no  person  to  be  twice  put  in  jeopardy 

of  18 

states  not  to  deprive  person  of.  with- 
out due  process  of  law 20 

Magazines,    Arsenals,    etc.,    congress    to 

legislate    over    9 

Maritime  Jurisdiction,  judicial  power  ex- 
tends to   12 

Marque    and    Reprisal.     See    Lictters    of 

Marque,  etc. 
Maryland,    representatives    in    first   con- 
gress       6 

Massachusetts,    representatives    in    first 

congress     .- 6 

Measures   and    Weights,    congrress   to   fix 

standard     8 

Members  of  Congress.     See  Representa- 
tives;  Senators. 
Ml  lit  la,  congress  to  call  out.  when  neces- 
sary      / 9 

congress    to    provide    for    organization 

and    government    of 9 

people    may    maintain 17 

president  commander-in-chief 11 

to    execute    laws,    suppress    insurrec- 
tions,  etc 9 

Ministers,  president  to  receive 12 

M  Isdemeanors,  impeachment  for 12 

Money,  congress  may  borrow 8 

congress   may  coin 8 

congress  may  fix  value  of  foreign 8 

drawn   from    treasury,    account   to    be 

published     9 

to   be   drawn   only   in   consequence    of 

appropriations     9 

Nations,    power    to    regulate    commerce 
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with     \ 8 

power  to  punish  offenses  against  law  of  8 
Naturalization,  congress  to  establish  uni- 
form rule  of 8 

effect    of    20 

Navy  and  army,  president  commander-in- 
chief     11 

congress  to  make  rules  for 9 

New   Hampshire,  representatives  in  first 

congress    6 

New  Jersey,  representatives  In  first  con- 
gress      6 

New  States,  formation  and  admission  of.  13 
New  York,  representatives   in   first   con- 
gress      6 

Nobility,  titles  of,  not  to  be  granted  by 

United   States    9 

no  state  to  grant  title  of 10 

North    Carolina,   representatives   In   first 

congress    6 

Oath  of  Office,  all  oflQcers  shall  take....  14 

of  president   11 

Oath  or  Affirmation  required,  but  not  as 

religious  test   14 

senator  upon   trial  of  impeachment  to 

be    on    6 

to    support    constitution 14 

warrants   to   be   supported   by 17 

Office,  holder  of,  not  to  accept  present  or 

emolument  from  foreign  king 9 

religious  test  for,  prohibited 14 

senator  or  representative  can  not  ac- 
cept, If  created  during  his  term...  7 
Officers.     See  Office;  President;  Represen- 
tatives;   Senators;    Vice   President, 
congress  may  vest  appointment  of  In- 
ferior, as  it  sees  fit 12 

house    of   representatives    may    choose 

its    6 

president    may   appoint,    with    consent 

of  senate  11,  12 

president  to  commission  all 12 

removal    on    Impeachment    for    certain 

crimes   12 

senate    to    choose    its 6 

Orders,  Joint,  how  passed  and  approved  8 
resolutions   and   vote   to   be   presented 

to  president   8 

Original   Jurisdiction   of  supreme   court.  13 
Pardons,  president  may  grant,  except  In 

cases    of   impeachment 11 

Patent   Rights,   congress   may  pass  laws 

securing    8 

Pennsylvania,     representatives     In     first 

congress     6 

Pensions    and    Bounties,    debts    for,    not 

to  be  questioned    •.  .21 

People,  enumeration  of  rights  not  to  dis- 
parage others  retamed 18 

powers  not  delegated  to  United  States 

or  prohibited  to  states  are  reserved.  19 
right  of  peaceable  assemblage  shall  not 

be   abridged    17 

right  to  bear  arms  not  to  be  infringed.  17 
to   be    secure    in   person   and   property 
from     unreasonable     seizures     and 

search    17 

Piracies,  congress  to  define  and  punish.  8 

Ports  of  one  state  not  to  have  preference  9 

vessels  clearing  from  one  state  not  to 

pay  duty  In  another 9 

Post  Offices,  congress  to  establish 8 

Post    Roads,   congress    to   establish 8 

Powers.    See  Congress;  President;  States, 

etc. 
Preamble    to   constitution 6 
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Presentment.    See  Indictment. 
President.      See     Presidential     Electors: 
Vice  President, 
adjournment  of  congress,  president  need 

not  concur  in S 

bills  not  returned  become  law,  except, 

etc 8 

bills  to  be  approved  or  rejected,  etc...  8 

bills   to   be  presented   to 8 

compensation   of 11 

commander-in-chief  of  army,  na\T.  and 

militia     11 

executive    power   vested    in 10 

holds   office   for   four  years 10 

how  elected    10 

Impeachment    of    12 

may  adjourn  congress,   when 12 

may  appoint  officers,   with  consent  of 

senate     11. 12 

nuiy  convene  congrress  or  either  house 

of,     when     13 

may   fill   vacancies,   when 1^ 

may  grant  reprieves  or  pardons 11 

may  make  treaties,  with  consent  of  sen- 
ate      11 

may  require  opinion  of  department  offi- 
cers     11 

oath    of    office H 

powers   and   duties    of 11.1? 

qualifications   for   office   of H 

to   commission   all   officers 12 

to  enforce   execution   of   laws 1- 

to  receive  ambassadors  and  ministers.  12 
to   give    information    and    reconmiend 

measures  to  congress 12 

to  take  oath  of  office U 

vacancy  in  office  of,  how  supplied 11 

Presidential    Electors,   apportionment  oMl 
congress  to  determine  time  for  choos- 
ing   and    voting U 

day     of    election,     etc.,     to    be    same 

throughout    United    States U 

each  state  to  appoint 10 

number   equal   to   senators  and   repre- 
sentatives     10 

time  and  manner  of  meeting  and  bal- 
loting     11.  W 

who  disqualified  to  act  as 21 

who  may  be 10 

President  of  Senate,   duty  on   return  of 

votes  of  presidential  electors 19 

pro  tem.,  senate  to  choose,  when € 

vice  president  to  be € 

votes,    when     ....5.6 

Press,  freedom  of,  not  to  be  abridged...  17 
Private    Property    not    to   be    taken   for 

public  use   without  compensation.. IS 
Privilege  and  immunities  of  citizens  not 

to    be    abridged 20 

of  members  of  congress  from  arrest  or 

liability  for  speech  or  debate 7 

Prizes,  congress  to  make  rules  concerning  S 
Process   of   Law,   person   not   to  be  de- 
prived   of    life,    etc..    without...  18, 20 
to  obtain  witnesses,  right  of  accused  to.l8 
Progress    of   Science    and    Art,    congress 

to   have  power   to  promote S 

Prosecutions,    accused    to    have    speedy 

and   public  trial 15 

to  be  informed  of  nature  and  cause  of 

accusation    18 

to  be  confronted  with  witnesses 18 

to  be  tried  by  Jury  in  state  or  district 

where   crime   was   committed 18 

to   have   compulsory   process   for  wit- 
nesses      ■ 1& 
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to   have  counsel  for  his  defense 18 

Public    Debt  of  United  States   not  to  be 

questioned     21 

Public     Lands,   power   of   congrress    over.  14 

Public  Trialf  right  of  accuseu  to 18 

Public  Use.  property  not  to  be  taken  for, 

without    Just    compensation 18 

Punishment,   judgrment    on   Impeachment 

not  to  bar  trial,  etc 6 

cruel    and    unusual    prohibited 18 

Quorum,  less  number  than,  may  adjourn 

and   compel   attendance 7 

majority   of   each  house   constitutes...  7 

on    choice    of    president 19 

on  election  of  vice  president  by  senate. 20 
Race   or  Color,  rights  of  citizens  not  to 

be  denied  on  account  of 21 

Ratification  of  Amendments.   See  Amend- 
ments. 
Ratio     of     Representation,    how    appor- 
tioned among  the  several  states... 20 
Indians  not  taxed  excluded  from  count. 20 
when  reduced,  denial  of  right  to  vote. 20 
Rebellion,    certain    participants    disabled 

from  holding  office 21 

congress  may  remove  disability 21 

debts   Incurred  to  suppress,   not  to  be 

questioned     21 

debts    incurred    in   aid   of,    illegal   and 

void    21 

exception  as  to  suspension  of  writ  of 

habeas  corpus 9 

Receipts     and     Expenditures     of     public 

moneys  to  be  publishea 9 

Reconsideration     of     Bill     Returned    by 

President    8 

Records  of  state,  full  faith  and  credit  to 

be  given  to 13 

congress    shall    prescribe     manner     of 

proving    13 

Religion,  congress  can  not  restrict  free- 
dom of   17 

Religious   Tests  shall   never  be  required 

as  qualification  for  office 14 

Removal    from    OfHce    on    impeachment.  12 
Representation  and  Direct  Taxation.    See 
Representatives;    Senators. 

apportionment    of 6 

apportionment    changed   by    fourteenth 

amendment     20 

states    not    to    be   deprived    of    equal. 

when    14 

vacancies   to  be   filled  by  executive...  6 
Representatives.     See  House  of  Represen- 
tatives. 

apportionment    among    states 6 

apportionment   changed   by   fourteenth 

amendment     20 

compensation    of    7 

congress  may  alter  regulations  of  states 

as    to    election,    when 6,7 

disability  by  participation  in  rebellion. 21 

election,     mode    of 5 

electors   of.    qualifications   for 5 

ineligible  to  office  created  or  enlarged 

during  term    7 

president,    representative    can    not    be 

elector  for  10 

privilege   from   arrest,    speech,    or   de- 
bate      7 

oath  to  be  taken  by 14 

qualifications  of   5 

vacancies,   how  filled 6 

Reprieves,  president  may  grant,   except.  11 
Reprieves,  congress  may  grant  letters  of.  8 
no   state    shall    grant 10  | 
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Republican  Form  of  Government  guar- 
anteed   to    states    14 

Reserved  Rights,  enumeration  of  rights 
not  to  deny  or  disparage  others  re- 
tained     19 

powers  not  delegated  to  United  States 
nor  prohibited  to  states  are  re- 
served      19 

Resolution,   concurrent,    to   be   presented 

to  president    8 

Revenue  Bills  to  originate  in  house 7 

Rhode     Island,     representative     in     first 

congress     6 

Right  of   Petition  not  to  be  abridged...  17 
Right  to  Bear  Arms  not  to  be  infringed.  17 
Rules  of  proceedings,  each  house  may  de- 
termine     7 

Science  and  Art,  congress  may  promote 

progress    of    8 

Searches  and  Seizures,  security  of  peo- 
ple   against    17 

warrants,   what   essential   to 17 

Seat  of  Government,  exclusive  legisla- 
tion of  congress  over 9 

Senate.     See  Congress;  Senators, 
adjournment,  consent  of  house  of  rep- 
resentatives  necessary    7 

ambassadors  and  other  officers,  senate 
may  advise  and  consent  to  appoint- 
ment   of    11, 12 

apportionment  of  senators  into  classes  6 
attendance   of  members   may  be  com- 
pelled       7 

ayes  and  nays  to  be  entered  In  Jour- 
nal,  when    7 

chosen  by  legislatures 6 

disorderly    behavior   of    members    may 

be    punished    by 7 

expulsion    of    member 7 

how    constituted    6 

impeachments  to  be  tried  by 6 

Journal,  parts  may  be  kept  secret 7 

Journal  to  be  kept  and  published  by...  7 

Judge  of  election  of  its  members 7 

Judges  and  other  officers,  senate  may 
advise  and  consent  to  appointment 

of 11,  12 

officers  to  be  chosen  by 6 

president   may  convene,   when 12 

president  pro  tern,   to   be  chosen  by..  6 
qualification  of  members  determined  by  7 

quorum,    majority   to    constitute 7 

revenue  bills  may  be  amended  by 7 

rules  of  procedure  may  be  made 7 

treaties,  senate  may  advise  and  con- 
sent to   11 

vacancy,  state  executive  may  fill 6 

vice  president  to  be  president  of 6 

vice  president  as  president  of,  to  have 

no    vote    6 

Senators.     See  Senate;  Congrress. 

apportionment  into  classes 6 

can    not    be   presidential   elector 10 

compensation   7 

election  of,  time,  manner,  and  place.. 6,  7 
not   to    be   appointed   to   office   created 
or  of  which  salary  increased  during 

his  term,  etc 7 

privilege  for  speech  or  debate 7 

privilege  from  arrest 7 

qualifications    of    6 

shall  take  oath  of  office 43 

vacancies,   state  executive  may  fill....  6 
Servitude,  involuntary,  except  for  crime, 

abolished    20 

rights   of   citizens   not   to   be   abridged 
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on  account  of  prior  condition  of.. 21 

Ships  of  War,  states  snail  not  keep 10 

Slave,  claim  for  loss  or  emancipation  of, 

void    21 

Slavery  abolished  20 

Soldiers  not  to  be  quartered  in  any  house 

without  consent  of  owner 17 

South    Carolina,    representatives    in    first 

con^rress    6 

Speaker,    house    to    choose   speaker   and 

other  officers    6 

Speech,  congrress  not  to  abridge  freedom 

of     17 

Speedy  Trial,  right  of  accused  to 18 

Standard     of     Weights     and     Measures, 

congress    shall    fix 8 

States,  admission  of  new 13 

gruaranty  of  republican  form  of  grovern- 

ment    over    14 

limitations  upon  powers  of 10 

shall  not  emit  bills  of  credit 10 

shall    give   faith   and   credit    to   record 

and  public  acts  of  other  states 13 

shall  not  declare   legal  tender,   except.  10 
shall  not   enter  into  alliances   or   con- 
federation     .* 10 

shall  not    grant    letters    oi    marque    or 

reprisal     10 

shall  not  grrant  title  of  nobility 10 

shall  not  keep  troops  or  ships  of  war.  10 
shall  not  lay  duties  on  imports  or  ex- 
ports,   when     10 

shall  not  lay  duty  on  tonnage 10 

.  shall  not  pass  bills  of  attainder 10 

shall  not  pass  ex  post  facto  laws 10 

shall  not    pass    laws    violating    obliga- 
tions   of    contracts 10 

Suppression     of     Insurrection,     congress 

to    provide    for 9 

debt    incurred    for,    not    to    be    ques- 
tioned     21 

Supreme  Judges,  compensation  of 12 

Judges,  tenure  of  office 12 

Judicial    power    vested    in 12 

Supreme  Law,  constitution  is 14 

Taxes,   apportionment  among   the   states  6 
capitation   or  direct,   to   be   in  propor- 
tion   to    census 9 

not  to  be  laid  on  articles  exported 9 

congress  shall  have  power  to  levy  and 

collect    8 

to   be   uniform   throughout   the   United 

States    8 

Territory,    congress    to    dispose    of    and 

make   rules  for 14 

Title  of  Nobility,  United  States  shall  not 

grant    9 

no  state  shall  grant 10 

Tonnage,  restriction  on  state  as  to  duty 
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of  10 

Treason,  attainder  of,  shall  not  work  cor- 
ruption of  blood  or  forfeiture,  when.l3 
congress   shall   have   power  to   declare 

punishment   13 

grounds  for  impeachment  of  president. 

vice  president,  or  officers 12 

proof  of,   what  constitutes IS 

what   constitutes    13 

Treasury.     See  Money. 
Treaties,  president  may  make,  with  con- 
sent of  senate 11 

states  shall  not  enter  Into 10 

Trial  by  Jury.    See  Jury. 

Troops,   state   shall   not  keep 10 

Unreasonable  Searches  and  Seizures  pro- 
hibited      17 

Unusual     Punishments     not     to    be     in- 
flicted  18 

Useful  Arts,  congress  to  promote  prog- 
ress of  8 

Vacancy   in  representation,   executive  to 

issue  writs  of  election  to  fill € 

in    senate,    how    filled 7 

during  recess  of  senate  to  be  filled  by 

commission   12 

Veto   by  president,   proceedings  on 8 

Vice   President.     See  Presidential  Elect- 
ors, 
duties  of  president  devolve  on.  when.  11 

holds  office  four  years 10 

how    elected     10 

impeachment  of   1* 

president  pro  tempore  may  be  chosen. 

when    ( 

to  be  president  of  the  senate 6 

to  have  no  vote  as  president  of  senate  S 
Virginia,  representation  in  first  congress  6 

War,  power  of  congress  to  declare 8 

power  to  make  rules  and  articles  of..  9 
state  can  not  engage  in,  without  con- 
sent  of   congress 10 

treason   consists   in   levying 13 

Warrants  to  issue  only  on  probable  cause.17 

on  oath  or  affirmation 17 

Weights   and    Measures,   congress   to  fix 

standard    of    8 

Witnesses,  no  person  to  be  compelled  to 

testify    against    himself 18 

accused  to  be  confr<>nted  by 18 

accused  to  have  compulsory  process  for.  18 
testimony  necessary  for  conviction  for 

treason    13 

Writs  of  election  to  fill  vacancies  in  rep- 
resentation   6 

Yeas  and  Nays,  at  desire  of  one  fifth,  to 

be   entered   on   Journals 7 

passage  over  veto  to  be  determined  by  8 
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Abandon  ment — 
mining  claim  abandoned,  deemed  un- 
appropriated  mineral   land 3978 

right   to  appropriate   water  for  irri- 
gation   and    domestic    purposes, 

lost   by    5014 

what  deemed  an  abandonment 5014 

question    of    fact 6014 

right  to  appropriate  water  for  min- 
ing and  electric  power,  lost  by.. 5041 

what  deemed  an  abandonment 6041 

Question    of    faot 6041 

Abatement — 
action,    for    wrong,    when    does    not 

abate     ■ 89 

generally,    when   does    not   abate..     88 

nuisance     343-346 

Abduction — 

of  female,   evidence  of 1408 

punishment   for    1928 

Abernethy  Island — 

title   confirmed   to   whom 6782 

Abortion — 

killing  by   is   manslaughter 1748 

Absconding  Debtor — 

arrest   for   debt Art.  I,  8  19 

Absence — 

from  penitentiary,  not  part  of  term. 2161 
from  state,  not  part  of  time  limited 

to    commence    action 16 

Abuse — 

freedom  of  speech  and  press,  respon- 
sibility for Art.  I,  §  8 

Acceptance — 

See  Negotiable  Instrument, 
grant  of  public  land  to  state,  accept- 
ance   of     p.  78 

Accessory — 
after  fact,  may  be  tried  before  prin- 
cipal      ; 1325 

before  fact,  distinction  from  principal 

abolished     1324 

how    punished     2156 

none   in  misdemeanors 2165 

who  deemed  2164,  2152 

Accident — 

what    cause    for   new   trial 174 

Accommodation  Indorsers — 

See  Negotiable  Instruments. 
Accomplice — 

testimony  to  be  corroborated 1406 

Accounts — 

against  state,  auditing 2397 

auditor  of  public,   who  is.Art.  VI,  §2 
for   state   supplies,    what   not   to   be 

confirmed .£460 

open,   mutual   and   current,   what   is,  ^ 

and  when  action  accrues 12 

pleading  and   verification  of 84 

reference    of    161 

state    ofllcers,    when    to    close.. 2465-2456 


state,    secretary    of   state    to   keep.. 2397 
with  state,  secretary  of  state  to  set- 

Ue     2397 

Accusation — 
right   of  accused   to   demand   nature 

and    cause    of Art.  I,  8  H 

Accused — 
constitutional  rights  of  .Art.  I.  88  11-16 
rigor   prohibited    when   under   arrest 

Art.  I,  8 13 

Acknowledgment-— 
before  Justice  of  peace,  form... p.  787 
before   whom   and   certificate   of  ac- 
knowledging officer's  authority,  of 
deeds  taken  out  of  state... 6343 -6344 
commissioners  to  take,  appointment, 

tenure   of   office,    powers 989-990 

county  clerk  of  Multnomah  may  take.2675 

deed,   before  Justice  of  peace 

pp.  787-788 

before  whom  may  be  made 6342 

defective    cured     6376 

not  to  affect  vested  rights 6376 

married   women,   defective   cured.. 6347 
married  women  same  as  though  sin- 
gle      6346 

not    necessary    in    case    of    public 

land    3806 

officer  taking  must  know  grantor. .  .6349 

taken    in    foreign    country 6846 

taken  out  of  state 5343-6344 

when  nonresident  married  woman.. 6348 

notary   public   may  take 2615 

when  necessary  to  suspend  statute  of 

limitations     '. 24 

Acquittal — 
in  another  state,  country  or  territory, 

is    a    bar 1247 

in  case  of  doubt 1392 

in  one  county  is  a  bar  in  another.  .1248 
on   failure  to  prosecute  criminal  ac- 
tion      1384 

when  crime  consists  of  different  de- 
grees, effect  of  as  a  bar 1374 

when  defendant  to  be  discharged  and 

when  not  1422 

Act- 
See  Bill;  Laws,  etc. 

amending    and    revising,    mode 

Art.    rV,  8  22 

of  admission   of   state p.  73 

of    legislature,    printing    of 2430 

special   and    local    forbidden 

Art.  rV,  8  23 

subject   and    title    of Art.  IV,  8  20 

to   be   plainly   worded Art.  IV,  8  21 

when  to  take  effect Art.  IV,  8  28 

Actions — 
absence  from  state  not  part  of  time 

limited  to  commence 16 

appearance    in,    how    made 642 
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Abtions— continued- 
arrest  In  civil,  see  Arrest. 

attempt  to  commence,   what  deemed 

equivalent    to   commencement 16 

by    and    against    administrators,    see 

Executors   and   Administrators, 
by  and  against  personal  representa- 
tives,   limitation    18.21 

by   and   against   public    corporations, 
see  Municipal  and  Public  Corpora- 
tions, 
by    and    against    public    officers,    see 

Officers, 
ball  in,  see  Ball, 
causes  which  do  and  do  not  survive. 

379-380 

civil,    one   form   of •     1 

commenced    how 61 

commenced,    when    deemed 14 

commencement,    time    of 3-26 

compromise,    offer    of 632 

consolidation    of    actions 626 

costs    in,    see    Costs    and    Disburse- 
ments, 
disabilities     of     plaintiff,     time     ex- 
tended for  what 17 

for  fines  and  forfeitures,   see  Fines; 

Forfeitures, 
for    recovery    of    personal    property, 

see  Personal  Property, 
for    recovery    of    real    property,    see 

Real  Property, 
for  wrong,  does  not  abate  after  ver- 
dict by  death  of  party 39 

inspection   of   books 633 

Judgment    on   confession   without....  190 
entry,   what   to  state  and  time  of 

.'..., )...^, 199,201 

lost  papers  or  pleadings  in,  how  sup- 
plied      624 

notices  and  service   of ....638-646 

offer  of  compromise,    effect  on 632 

on  official  bonds,  see  Bonds  and  Un> 
dertakings. 

one    form    of 1 

parties   to.   how   known 2 

pending,     when    deemed • 626 

proceedings  in  to  be  In  name  of  at- 
torney  1060 

receiver,    when    appointed ». . . .  1081 

submitting    controversy    without..  193 -196 

Judgment  entry    199,201 

successive    actions,    when    maintain- 
able    626 

to  recover  dower,  complaint,  what  to 

state     337 

Limitations: 
absence  from  state  not  part  of  time 

limited  16 

acknowledgment     or     new     promise, 

what  sufficient  to  toll 24 

against  executors  and  administrators  387 
against  sheriff,  coroner,  or  constable 

for  official  act  or  omission 7 

against  sheriff  or  officer  for  escape. . .       9 

applies    to    suits    in   equity   when 392 

attempt  to  commence,  when  deemed 
equivalent   to  commencement....     16 

by  alien  in  time  of  war 19 

by  state,   county,   or  public  corpora- 
tion          13 

concealment,    effect   on 16 

disabilities  must  exist  at  accrual  of 

action    22 

of  plaintiff,  time  extended  for  what    17 
several     23 


for  cause  not  otherwise  provided 11 

for  death    from    Injury 3S1 

for  libel,  slander,  assault,  battery, 
false  imprisonment,  criminal  con- 
versation or  injury 8 

for  penalty  given  wholly  or  paxtly 
to  person   who   will   prosecute...    10 

for  penalty  or  forfeiture 7.  S 

for    recovery    or    injury    to    personal 

property    6 

for  recovery  of  real  property  or  pos- 
session  of    4 

for  waste  or  trespass 6 

nonresidents,  action  between  on  for- 
eign   obligations     26 

objection,    how    taken 3 

on    contract   or   liability,    express    or 

implied     •^•-      C 

on  Judgment  or  decree 5 

on  liability  created  by  statute 6 

on  open  account   IS 

on    sealed    instrument 5 

part    payment,    effect 26.  24 

reversal    of   Judgment 21 

stay  by  Injunction  or  statutory  pro- 
hibition  not   counted  as  part  of 

time    limited    20 

time    of    commencement 3-2€ 

when  deemed  commenced 14 

Parties  to: 
assignee    of    things    in    action    may 

prosecute,    and    restrictions 27-28 

beneficiary,  when  need  not  be  Joined 

as  plaintiff   29 

bringing   in   new   parties 41 

executor,    administrator,    or    trustee 

may   sue    29 

for   recovery   of  real  property 326 

guardian  ad  litem,  and  appointment 

of     32-33 

how   known 2 

infant,    how    to   appear 32 

interpleading    party. 40 

Joinder  of,  see  Joinder. 

of   persona   severaly   liable 87 

married    women    as 30-31 

real  party  in  Interest  to  prosecute..    27 
seduction  <^  daughter  or  ward,  who 

may  sue 36 

of  unmarried  female  over  twenty- 
one    86 

when  action  not  to  abate,  and  pro- 
ceedings to  continue  against  per- 
sonal representatives  or  successor 

of  party   38 

who  to  prosecute  for  injury  or  death 

of   child    34 

Venue: 

at  place  of  residence  of  parties 44 

change  of  and  causes 45 

applicant    to    pay    costs    of 48 

clerk  to  transmit  record 47 

motion,  when  allowed  and  to  what 

county     46 

special  laws  prohibited.  Art.  IV,  S  23 
when  court  may  vacate  order  for.    49 

when   deemed   complete &0 

penalty,   forfeiture  or  against  public 

officer,     action    for 43 

recovery  of  real  property,  or  personal 

property    distrained 42 

Actions  at  l^aw — 

Jurisdiction  of  county  court 910 

Acts — 
of    administrative    or    executive    de- 
partments of  U.  S.  or  any  state. 
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Acts—continued—  ___ 

hoiv    proved 755 

of   congrress  or  state  to  be  deposited 

in    state    library 2394 

Address  to  Jury — 

number  of  counsel  and  time  allowed  132 

order  in  which  parties  to  make 132 

waiver    of  right,   effect 132 

Adjournment — 

of    court    from   absence    of   Judge. 953 -954 

of    legislature     Art.  IV,  §  11 

return    of   bill   after Art.  V.  S  15 

Adjutant   General — 
See  Militia. 

.    appointment     Art.  X,  S  3 

list  of  persons  liable  to  military  duty 

to  be  filed  with 2581 

printing    report    of 2430 

Administering  Oath — 

to    be    by    mode    most    binding 

Art.  I,  8  7 

Administration,    Letters   of — 
action  to  be  commenced  within  what 

time    after    issuing 18 

person   entitled  to  apply  when 1113 

registered  land    5462-5463 

support  of  widow  and  minor  children 

during   and    prior   to 1155-1166 

when  granted  to  husband 1114 

who     entitled     to 1112 

who     to    grant 1112 

will   found  after   issuing 1120 

Administrative  Department — 
acts  of  state  or  U.  S.,  how  proved...  756 
governor     may     require     information 

from    officers     Art.  V,  8  13 

Administrator^ 

See  Kxecutors  and  Administrators. 
Admission — 
of    service    of   summons,    what   must 

contain -. . . .     62 

offer  of  compromise  as 868 

oral,  of  party,  distrusted 867 

Adoption    of    Children — 
adopted    child    takes    by    inheritance 

except     1 6322 

appeal,    by   whom   and   where   taken 

6324,  6326 

by  charitable  corporation,  see  Chari- 
table Corporation. 

change  of  name   on 6328 

consent    of    child,    when    necessary.  .6320 
consent  of  parent,  guardian,  next  of 

kin     5317-5318 

decree  for,  when  made  and  effect  of. 6321 

husband    and    wife    must   Join 5316 

notice  6319 

parent   not  consenting,   notice   to 5319 

petition,    who    may    make 5316 

relation   of   parent   and   child   termi- 
nates     6323 

Adulterated  Food  and  Products — 
acids  and  antiseptics,  use  of  in  milk, 

cream,  or  butter  prohibited 3778 

analysis      by      agricultural      college 

chemist,   and   effect   of 3786 

articles  found  not   impure   to  be  re- 
turned,   labeled,    etc 3775 

articles   liable   to   seizure,    inspection 

and  analysis,  and  procedure 3776 

authority    of    commissioner,    experts 
and    chemist    to    enter    place    of 
business  and   examine  packages. 3787 
butter,    stencil,    and    impression    re- 
quired  on  box  and   wrappers 3770 

selling  imitation  or  coloring  impure.3769 


candy,   food  and   dairy  commissioner 
to  enforce  provisions  of  act. ..  .'.2126 
sale    of    prohibited 2124 

cheese,  how  marked  and  what  pro- 
portion of  butter  fat  to  contain.3771 

dvink,  sale  unlawful  when,  and 
when    deemed    adulterated.. 3767-3768 

duty  of  chemist  of  State  Agricultural 
College  in  analyzing 2127 

fertilizer,  sale  unlawful  and  when 
deemed    adulterated 3767-3768 

fines,    how    disposed    of 3792 

food,  sale  unlawful  when,  and  when 

deemed    adulterated 3767-3768 

adulterated,    what    constitutes 3768 

Jellies,  Jams,  and  fruit  sauces,  im- 
pure  to  be   laoeled 3781 

label,  use  of  another's  or  false  un- 
lawful   3789 

labeled  by  commissioner,  penalty  for 

defacing 3775 

'    milk,    from   what    cows    deemed    im- 
pure      4 .'.3793 

medicine,  sale  unlawful  when,  and 
when  deemed  adulterated... 3767 -3768 

oleomargarine  and  imitation  butter, 
record  of  sales  to  be  kept  and 
open   to    inspection .....3782 

penalty  for  violations  of  act,  and 
Jurisdiction    of    proceedings 3791 

products,  innocent  purchasers  of,  re- 
quirements   from     2123 

tests,   payment  for  and  disposition 
of     2123 

seized  articles  to  be  destroyea  if 
found    impure     8775 

spices  and  extracts,  when  impure 
must    be    labeled 3780 

suspected  articles,  carrier  to  give 
name  and  address  of  shipper  or 
consignee   3783 

vinegar,    what    sale   of    prohibited... 3779 
Adulterating — 

candy,    penalty    for 2125 

drugs    2120 

gold  dust,  and  punishment 1872-1874 

provisions 2119 

Adulteration — 

what  deemed,  of  food,  drink  and  med- 
icines  8768 

Adultery- 
cause   of   divorce 607 

confession  of  not  sufficient  for  di- 
vorce      \ • 869 

defense  to  in  suit  for  divorce 510 

definition    and    punishment 1916-1917 

prosecution  within  what  time  and  by 

whom    to    be    commenced 1917 

Advancements — 

death  of  child  receiving,  effect  on 
disiributlon     5688 

effect   of    on    failure    to   provide    for 

child     in    will 6564,  5555 

effect  on  distribution  of  estate  and 
how    computed    5683-5585 

gifts  and  grants,  when  considered 
advancement,  and  value,  how  de- 
termined      5586-6687 

not    to    be    considered    in    estimating 
widow's  share  of  personal  estate.5579 
Adverse — 

claim  to  real  property,  suit  to  de- 
termine       616 

suit  to  determine,  venue  of 397 

possession,  no  title  by  to  registered 
land     ' .6433 


10 


General  Index. 


[References  are  to  sections.    Oregon  Constltntlon,  pages  27  to .72.] 


Advers©— continued—  ^,,    ^.  ^ 

title  to  land  in  public  highway  can 

not    be    obtained    by 4820 

user,  county  road,  establishment  by.4816 
Affidavit- 
adjournment  of  examination  on  crlm-f 

inal    charge    1623 

appeal,    affidavit    of    omissions    from 

transcript     554 

appraisers  of  decedent's  estate 1142 

arrest   in  civil  action    261 

discharge   of   witness   from   arrest.  862 
vacation  of  writ  and  counter  affi- 
davits       283 

attachment     297 

amendment   311 

authentication,    when    taken    out    of 

state     819 

commissioner    to    take,    appointment. 

tenure   of   office,    etc 989-990 

contempt,   affidavit   charging 666 

counter  affidavits  on  motion  for  new 

trial    176-178 

on  motion  to  vacate  writ  of  arrest  283 

definition  of   816 

delivery  of  personal  property  to  plain- 
tiff In  action  to  recover 286 

examination    of    judgment    debtor...  264 
exception    at    trial,    affidavit    aa    to 

truth  of    170 

execution,   affidavit  to  exempt  earn- 
ings      228 

in  suit  or  action,  where  and  how  filed  646 

in  what  cases  may  be  used 820 

injunction,    affidavit    for    419 

on  motion  to  vacate 422 

Interpleading  party,  affidavit  on  pro- 
ceedings         40 

Judicial  officer,  power  to  take 936-937 

leave  to  begin  action  on  official  bond  362 

marriage   license    , 5229 

married  woinan.  affidavit  of  separate 

property    of 6262 

new  trial,  on  motion  for,  when  neces- 
sary      175-178 

counter  affidavit  175-178 

postponement    of    trial 115.  1379 

production  of  deponent  for  examina- 
tion       821 

proof    of    publication 822 

publication,  when  filed  and  effect  as 

evidence    823 

redemption  of  property   from  execu- 
tion       251 

search    warrant    1702 

summons,    publication    of 56 

proof  of  service,  what  to  state....     62 
surety    in    bond    for    arrest    in    civil 

action     261 

taken   how    818 

to  be  in  first  person 818 

to    open    default    in    proceedings    to 

register    title     6419 

use  and  purpose   of 820 

venue,   change  of  in  action 45 

change  of  in  criminal  action 1250 

change   of   in  suit 398 

verification    of   pleadings 81 

witness,    affidavit   to   protect   or  dis- 
charge from  arrest 862 

in  prison,  affidavit  for  examination 

of     813 

Affirmation — 
See  Oath, 
equivalent    to    oath,    and    who    may 
affirm     882-883 


of  constitutional  officer.. Art  XV,  |3 
to  be  most  binding  on  person  taking 

Art,  I,  §  7 

Age  of  Majority — 

females  arrive  at  on  marriage 5332 

what    is     6330 

Agent — 

conversion    by.    punishment 1SS7 

declaration  or  act  as  evidence 71S 

In  claim  against  state,  who  not  to  be 

Art  XV.  I  7 

in  execution  of  instrument,  authority 

to  be   under  seal  when 79€ 

in    execution    of    negotiable    instru- 
ment, may  sign  principal's  name. 4431 
how  and  when  may  give  notice  of 

dishonor     4498,  449€ 

liability  of.  dependent  on  what 4422 

statute  of  frauds  as  to 797 

verification  of  pleading  by 81 

Aglstei^ 

lien  of  and  enforcement  of 5674-5676 

Agreement — 

in    writing,    evidence    of 764 

what  to  be  in  writing 797 

without  seal  same  effect  as  with,  ex- 
cept      766,  767,  7« 

Agricultural  College — 
buildings   to  be   erected  by  county.. 3631 
chemist,  analysis  of  adulterated  food. 

and  effect  of 3786 

course  of  instruction  to  comply  with 

act    of    congress 3530 

course   of   study 3636 

free    scholarships    353S 

government     3532 

location     3630 

permanent    conditional    ratification 

of    3531 

president's   report    3635 

regents,  body  corporate  and  powers  of.3532 
number,  appointment  term  and  va- 
cancy,   how    filled 3533 

officers,    executive   committee,    etc. 3534 
relinquishment    of    control    by    Cor- 

vallis  College  accepted 3540 

taxes    for 3541 

tuition     353S 

College  Fund: 
continuing  appropriation  and  tax  for.3541 

how   drawn    on 3637 

how  drawn  on  and  lor  what  purposes 

used    3542 

how    expended    3539 

interest  on   to  go  to  college SSIS 

investment    In    bonds,    when   author- 
ised      3315 

loans   and    condition   of 3315.  3336 

board  may  bid  in  property  on  fore- 
closure      I .^320,  3331 

collection  of  interest  and  paj'ment 

of  to  regents 331S 

existing    Interest   at    reduced    rate. 

how    obtained    8327 

interest,    rate    of 332S 

notes    to    specify    fund 3317 

sales    of    property    foreclosed,    and 

record    and    ratification    oi 3321 

security  inadequate,  board  to  fore- 
close      3320 

security,  value  of  land  offered,  how 

ascertained    3316 

tax  and  appropriation  for 3541 

Agricultural  Societies — 

capable    of   holding   land   when 4145 

conveyances  and  agreements  of.  valid.414(> 
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Agricultural  Societies— continued- 
fairs,  chief  marshal  may  make  arrests 

at     4166 

president  of  county  or  district  society 
ex  ofnclo  member  of  state  board 

of     agriculture 4137 

resrulatlon   of   fairs 4164 

report     of,    state    board    to    furnish 

blanks     4144 

to  state  board  and  penalty  for  fail- 
ure      4143 

First  and  Second  Eastern  Oregon  Dis- 
tricts: 
appropriations  for  and  disposition  of. 4166 
district  board,  powers  and  duties  of. 4160 
duty  of  board  to  collect  and  dissemi- 
nate  information    4162 

fairs,    authority  to  appoint  marshals 
and  police  and  preser\'e  order  at. 4161 

place  of  holding 4160 

first    district,    how    constituted,    and 

board    of    4167 

organisation  and  annual  meeting  of.4169 
organization  to  be  reported   to  gov- 
ernor     4164 

printing  by  state  printer,  and  limita- 
tion   of    amount    4163 

report     to    governor. 4162 

second  district,    commissioners,    how 

appointed   and    term    of 4168 

how   constituted  and  board  of 4168 

organization  and  annual  meeting  of.4169 

vacancies,    how    filled 4168 

to  be  reported  to  governor 4164 

First  and  Second  Southern  Oregon  Dis- 
tricts: 
appropriation,  application  of  funds  to 

Klamath  and  Lake  counties 4176 

appropriation  for,  and  disposition  of. 4174 
duty  of  boards  in  conduct  of  affairs. 4169 

to   disseminate    information 4171 

fairs,   authority   to  appoint  marshals 

and    keep    peace    4170 

regulation    of    4169 

where    held    4169 

first    district,    how    constituted    and 

counties   composing    4166 

organization    of    boards    and    annual 

meeting  and  place  of 4168 

to  be  reported   to  governor 4173 

printing  to  be  done  by  state  printer 

and    limitation    of   amount 4172 

report    of    board    to    governor 4171 

second    district,    commissioners,    ap- 
pointment and  term  of  office 4167 

commissioners   to   receive   no  com- 
pensation      • 4167 

how  constituted  and  counties  com- 
posing  4167 

Agriculture^  State  Board  of — 
annual  meeting  appointed  by  board.. 4136 

appointment  and  term  of  office 4135 

appropriation  and  what  to  be  used  for.  414 7 

bond  by  president 4147 

conveyances  and  agreements  for  land 

valid     4146 

fair,  admission  to  by  fraud,  and  pun- 
ishment      4163 

annual   to  be   given 4138 

chief  marshal  may  make  arrests... 4166 
Justices  of  peace  have  Jurisdiction 

of  offenses  at   4166 

license,  board  may  Issue 4148 

license,  doing  business  without 

4160-4162 

license,  period  of 4149 


licensee    not    required    to    pay    for 

other   license    4149 

officers  to  keep  order  at,  appoint- 
ment  and   authority,   of 4139 

regulation  as  to  licenses,  admission 

and  conduct   4164 

fiscal  year  4137 

may    hold    land 4145 

members,  who  are  ex  officio ..4137 

officers,  how  elected  and  term  of... 4136 
qualification  of  members  and  organi- 
zation of  board 4136 

premiums,  appropriations  to  be  used 

for     4147 

printing,  amount  allowed  and  who  to 

do 4141 

report  of  agricultural  societies  to,  and 

penalty  for  failure   4143 

blanks  to  be  furnished  for 4144 

report   of   to   governor 4140 

to   include   report   of   societies 4144 

rooms  of,   where  located 4140 

secretary  to  report  organization  and 

vacancies  to  governor 4142 

to '  collect  and  disseminate  informa- 
tion      4140 

to  give  fair  or  exhibit  annually 4188 

to  have  control  and  management  of 
property  of  state  agricultural  so- 
ciety   4188 

vacancies,  secretary  to  report  to  gov- 
ernor     4142 

Aldermen  of  Municipal  Corporation — 

election    and    term 2693-2694 

to   receive    no   compensation 2697 

Allen- 
entitled  to  dower 6635 

legislature  may  restrain  immigration 

of    Art.  I,  §31 

limitation  of  action  by  in  time  of  war    19 

may  hold  real  property 6391 

not  to  have  patent  from  U.  8 6775 

resident  in  state,  rights  of  .Art.  I.  fi  31 
Alimony — 

pendente    lite 612 

permanent     611,  613 

Allegation — 
affirmative  only  need  be  proved,  ex- 
cept      717 

material,  evidence  confined  to 716 

only  need  be  proved 716 

what    is 96 

negative,  when  to  be  proved 717 

not  denied  deemed  true 96 

Alleys— 

vacating,  special  laws  prohibited 

Art.  IV,  fi  23 

Allowance  of  Motion — 

on  terms,  costs  as  condition 672 

Alteration — 

corporation    law,     limitation 

Art.  XI,  5  2 

in  written  evidence,   to  be  explained 

by  whom  and  how 800 

negotiable  instrument,  what  material 

and   effect  of 4626-4627 

Ambiguities — 
in    negotiable    Instrument,    and    con- 
struction      4419 

Amendment — 

affidavit    of    attachment 311 

constitution,  how  made  and  restric- 
tion     Art.  XVII,  88  1,  2 

corporation    law,    limitation    

Art.  XI.  8  2 

pleadings,      after      former      pleading 
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Amendment— continued—  ,^^ 

stricken    out     106 

amended   to  be   complete  and  take 

place   of   original 106 

to  be  served  on  adverse  party ....  100 

before   trial,   how   made 105 

complaint    after    demurrer /TO,  101 

in  furtherance  of  Justice 102 

in   Justice   court   on   appeal 2247 

name  of  defendant  when  true  name 

discovered     104 

of    course    100 

on   immaterial   variance 98 

on  material  variance 97 

to  make  definite  and  certain 86 

proceedings  to  perfect  appeal 649 

statute,    mode   of Art.  IV,  S  22 

Animals — 

agister  and  lien  of 6674-6676 

bounty   for   killing   certain   wild 4326 

proceeding   to  obtain 4327-4333 

brands  and   marks,   see   Brands  and 

Marks, 
carcass,    placing    in    water    or    near 

dwelling,    penalty 2129;  2131 

cruelty  to,  search  warrant  in  case  of.  1706 
domestic,   commission,    see   Domestic 
Animal  Commission. 

dog  killing,  liability  of  owner 4198 

may    be    kiUed 4199 

larceny  for  stealing 1801 

putting  poison  out  for,  punishment 

1814-1816 

false  representation   to  procure  reg- 
ister      r.  .2083 

game  laws,  see  Game  Laws. 

larceny  by  altering  marks  or  brands.  1804 

by  driving  from  range 1802-1803 

marking  by   cutting   ear,    what   pro- 
hibited    2078-2079 

transporting,    carrier   how    to    treat, 

and  violations  of 4306-4307 

prosecution   for   violation   of   act . . 

4308-4310 

vicious,   permitting  to  run  at   large, 

penalty 1972 

wanton  injury  to,  punishment 1814 

Prevention     of     Contagious     Diseases 
Among: 
animals    killed,    appraisement    of.... 4289 
certificate   and   warrant   to   owner. 4290 
payment  for,  made  in  what  ca^es.4291 

commission   created    4281 

duty    of    4284 

may  call  upon  what  ofUcers  to  exe- 
cute orders,  and  compensation  for. 4297 
may  employ  persons  and  purchase 

supplies     4296 

destruction  of  animals  affected,  when 

and    how    obtained 4286 

diseased      animals,      indictment      for 
bringing  within  and   not  keeping 
separate,  and  disposition  of  flnes.4304 
bringing  into  state  and   not  keep- 
ing   separate,     liability 4306 

district  attorney   to   prosecute   under 

act     4297 

penalty  for  bringing  into  state.. 4302,  4304 

to  be  kept  separate 4303-4304 

epizootic  stock,  prohibition  and  regu- 
lation  as    to 4298 

examination,    penalty    for   owner   re- 
fusing   to    permit    4294 

infected   animals,    penalty  for  bring- 
ing  into   state 4293 

permitting,     exposing,     selling,     or 


shipping  unlawful    ^292 

inspection,    what    number    of     sheep 
may  be  expressed  without 4317 

sheep,   before  bringing  into   state.. 4311 

sheep,   from  quarantine  district 4314 

sheep,  from  quarantine  and  infected 
locality    4315 

stock  inspectors  and  their  duties.. 4J6S 
inspector,    duty    to    report    to    state 
veterinarian    4*85 

appointment,  oath.  bond,  and  duties. 4fSS 

liability  of  for  damage  while    cur- 
ing  sheep    4271 

penalty  for  bringing  infected  anim&l 
into   state    42^ 

for  violating  act  or  rules   of    com- 
mission     4295 

quarantine,   how   accomplished 426S 

regulation  of  traffic,  quarantine  sta- 
tions and  rules 4287 

sheep,    bringing    from    infected    dis- 
trict,  penalty  and  liability.  .4315 -631€ 

certificate  for  moving  diseased  and 
penalty    for    violation 427* 

certificate    of    inspector   for   brlngr- 
Ing   into   or   moving  within 4269 

diseased,  transporting  or  permitting 
to  run  at  large,  penalty 4278 

duty   of   inspector  as   to  cure  and 
quarantine    and    expenses    of.... 4371 

imported    from    infected    localities 
to  be  quarantined  and  inspected.4313 

importation  from  epidemic  localities 
prohibited    4115 

importation    from    quarantine    dis- 
trict, inspection  and  dipping 4314 

inspection  to  be  had  before  bring- 
ing into  state   4311 

jurisdiction  of  prosecution,  and  who 
may    commence    427S 

liability    of    Inspector    for    damage 
while   curing    4271 

making    false    complaint,     liability 
for  4279 

penalty  for  herding  on  quarantine 
range    4271 

penalty  for  not  reporting  when  dis- 
eased      4273 

permit   to  move,   when  required... 4272 

permit  to  move  within  state 4277 

prosecutions,   how   commenced  and 

who   deemed    owner 4274 

Jurisdiction  of.  and  who  may  com- 
mence  4275 

what    number    may    be    expressed 

without    inspection 4317 

stock,    inspection   of > 4268 

inspector,   appointment,   oath,  bond 

and  duties   4268 

veterinarian,  appointment,   oath.  etc. 
4281-4288 

duty  of  when  case  reported  to 4286 

Running  at  Large: 
animal  kept  for  covering  returned  at 
owner's  expense,   and  when  may 

be  gelded   4206 

animals,    damage    by    certain,    owner 

liable   for    4207-4208 

boar.  In  certain  counties  may  be  taken 

up,    and   proceedings    4213-4216 

bull,    may    be    taken    up    in    certain 
counties,  and  proceedings... 4213-4216 

in  certain  counties  unlawful 4217 

owner   must  be   notified   or   notice 
published 4221 

sale,    surplus,    how    disposed    of.. 
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Anim.ls-contlnu.d- 4223-4225 

sale,  when  owner  fails  to  claim  and 

manner  of  making 4222-4223 

taking   up    4220 

compensation  for  4221 

wiien   may   be   castrated 4218-4219 

estrays.  see  ESstrays. 

horse,  may  be  gelded  when 4205-420B 

Jack,  may  be  gelded  when 4205-4206 

ram,  not  to  run  In  certain  months.. 4209 
owner  willfully  turning  out,  liability 

, 4211-4212 

proceedings  to  take  up  when  owner 

not  found    4210 

sheep,    diseased,    penalty    for    trans- 
porting   or    allowing    to    run    at 

large     4278 

stock,  after  vote  against,  penalty  and 

disposition   of    4246 

impounding  and  proceedings  there- 
after      4247 

notice   and    penal   provisions   after 

vote  against  4246 

notice  to  be  given  before  prosecu- 
tion  4246 

prosecution  after  vote  against 4245 

Sherman     county,     arbitration     of 

damages  and  charges 4262 

fees  of  constable 4263 

Individual  record  of  estrays.  pay- 
ment  to    finder 4265 

liability   of   owner 4248 

notice  of  taking  up 4249 

owner,  how  may  claim  property. 4250 
sale,    disposition    of    proceeds... 4264 

sale    when   unclaimed 4261 

vote  as  to  running  at  large.. 4266-4268 
vote  as  to  running  at  large.  ..4243-4245 
swine,  after  vote  against,  and  dispo- 
sition   of    penalty 4240 

charges  and  damages  when  owner 

claims,  how  determined 4230 

constable's  fees  in  sale 4231 

may  be  taken  up  in  certain  coun- 
ties      4226 

not  to  run  at  large  in  certain  coun- 
ties, and  prosecution  therefor.4236-4237 
owner  entitled  to  delivery  of  when.  4228 

penalty  and  disposition  of 4236 

prosecution  after  vote  against. 4240-4241 
sale,  embezzlement  of  funds  by  con- 
stable      4234 

fees    of    constable 4231 

surplus,  how  disposed  of. ..  .4232-4233 
when    owner   does   not   claim.... 4229 

taking   up   and   proceedings 4242 

taking   up.    notice 4227 

vote   as   to   running  at   large. 4238 -4240 
vicious  animals,  penalty  for  permit- 
ting     1972 

Annexing  Territory — 

to    municipal    corporation 2690 

Annuiilng— 

corporation 366-366 

corporation    and    letters   patent,    ac- 
tion, who  to  prosecute 369 

Judgment   and   enforcement 376-278 

verification  of  pleadings  and  leave 

to    begin    action 369 

letters  patent  368 

patent,   limitation  of  suit 392 

Answer — 

and  demurrer  at  same  time 76 

answer   to   complaint  amended  after 
demurrer    70 


averment  of  tender  in,  eifects  as  to 

costs     573 

contents  of   73 

denial    on   information   and   belief...     73 
enlarging  time  or  allowing  to  be  filed 

after    time 103 

failure    to   deny   material   allegations    95 

frivolous,  stricken  out 76 

in  action  for  libel  or  slanoer 92 

in  action  on  lien  on  boat  or  vessel.. 5712 
in    action    to    recover    property    dis- 
trained         9S 

in  action  to  recover  real  property. . .  329 

in    partition    suit    440 

in  suit  to  establish  boundaries 619 

judgment   on    80 

objection    that    action    is    not    com- 
menced in   time  to  be  taken  by 

except    3 

objection,  when  to  be  taken  by 71 

when  deemed  waived  if  not  taken  by    72 
of  garnishee  and  Judgment  fbr  want 

of  317-819 

reply  or  demurrer  to 78 

separate  statement  of  defenses 74 

sham,  frivolous,  or  Irrelevant 76 

striking  out   on  refusal   of   party   to 

be   witness    809 

subscription    and    verification 82 

supplemental    lOS 

time  within  which  to  be  made 62 

verification  of,  when  excused 83 

want  of,   Judgment  against  executor 

not  evidence  of  assets 883 

Judgment,  damages,  assessment  of  186 
Judgment  entry,  what  to  state  and 

time    of    199,201 

Judgment    not    appealable 648 

what    to    contain 78 

Antelope- 
protection    of    2010,2012 

night  hunting  prohibited 2010,  2012 

number  limited  2010,  2012 

penalty    for   killing 2049 

use   of  dogs 2010,2012 

Apothecary — 

See  Pha,^*macy. 
Apparatus-"  ^^ 

common  school,  fund  for.  Art.  Vm,  S  2 
Appeal — 

Civil  Actions.   Suits,  and  Proceedings: 
abandoned.  Judgment  enforced  against 

sureties   for  stay 663 

when   deemed 663 

action  for  appropriation  of  land 6103 

adoption   of  child,   appeal  from  pro- 
ceedings     5324-5326 

amending  proceedings   in  perfecting.  649 
assessment  of  damages  on  default..  186 

for   logging   road    or   chute 4986 

assessment   of   damages    on   location 

of    road    to    private    residence . . .  4968 
assessment   of   diiEimages    to   riparian 
owner  on  unnavigable  stream,  ap- 
peal  from    4886 

circuit  court,  appeal  to  and  proceed- 
ings thereafter   668 

claim  against  decedent's  estate,   ap- 
peal   from,     decision    of    county 

court    on    1161 

confiscation    of    fish    appliances,    ap- 
peal   from     4111 

contempt  proceedings,  appeal  in  and 

effect    ..• 676 

costs  on,  in  assignment  of  dower,  who 
to    pay     5524 
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Appeal— continued—     „       ^  _.. 

what  and   when  allowed 664 

costs,   appeal  from  taxation  of,  and 

proceedings  on   . .  # 569-670 

county  court,  from  decision  of 920 

from  decision'  on  claim  against  es- 
tate     1161 

county  school  superintendent,  appeal 
from  decision  on  district  report.  .S360 

appeal  to  3360 

court,  powers  of  on  appeal 656 

damages  on  affirmance,  when  given. . .  669 
decision  on,  how  given  and  enforced  558 

decree,  how  reviewed  on 665 

modified   for   errors   affecting  sub- 
stantial  right    656 

when    appealable    647-648 

testimony  attached   to  transcript..  663 
dismissal  of.  affirmance  of  Judirment 

on 664 

dismissal     of     teacher     from     public 

school,   appeal  from 3389 

divorce,  right  to  remarry  during  pen- 
pendency 615 

election  contest    2842 

enforcement    of    Judgment    notwith- 
standing   appeal    662 

equity,   trial  anew  on 406 

establishment  of  boundaries  and  cor- 
ners by  county  surveyor 4910 

exception,    immaterial    disregarded..  169 
fish  warden,  appeal  from  decision  in 
classification     of    canneries     and 

dealers     4096 

insanity,  appeal  from  judgment  of.. 3619 
intermediate    order    reviewable    on..  567 

habeas    corpus    proceedings 661 

Judgment,   appealable  when 547-548 

entered  against  appellant  and  sure- 
ties   on    appeal 558 

how    reviewed     556 

on  writ  of  review,  appeal  from 603 

reversed   for   errors   affecting   sub- 
stantial rights   655 

Jurisdiction,   when  court  obtains 563 

mandamus    proceedings    61S 

mandate 588 

notice  of,   filing  of   copy   with   tran- 
script     653 

how  and  when  given,  and  sufficiency 

of     549 

omission  in  perfecting,  how  cured. . .  549 

orders,    what    appealable 547 

intermediate    reviewable    557 

parties  to,  how  known 648 

perfected,    when   deemed 549 

proceedings  to  register  title,  appeal  in.  5419 
registration   of  title   to   land,   appeal 

in  case  of 6419 

restitution   of  property,   etc.,   on  re- 
versal       557 

reversal  for  what  errors 666 

revocation  of  license  to  practice  med- 
icine,   appeal    from 3799 

rights,  whose  may  be  decided  on....  556 
road   supervisor,   appeal  from  action 
for  neglect  or  malfeasance  of... 4847 

stay   of  proceedings 560 

appeal  in  contempt  has  not  effect  of  676 

sale  of  perishable  property  on 651 

undertaking    for    550 

when  bond  dispensed  with 551 

survey   of  county   line,   appeal  from. 4912 

taken  and  perfected  how 549 

time  within  which  to  be  taken 649 

title  of  case  on  appeal  not  changed.  548 


transcript,  mints  and  failure  to  file..  S3 

omission   In    ** 

testimony,   etc.,   to  be   attached  in 

suit  a 

time  for  filing,  how  enlarged 153 

trial  anew   in  what  cases S6 

undertakinsT  for  enforcement  of  judg- 
ment notwithstanding  stay S 

for  stay  of  proceedings Sol 

of  appeal,   exceptions   to M 

filing    of    copy Sa 

of  defendant  in  forcible  entry  and 

detainer    -5754 

provisions  of   551 

service  of,  and  filing ^ 

state  not  required  to  give 5TT 

sureties  on,  qualification  and  jus- 
tification      54! 

vacating  land,   appeal  fr^m   order... 

2748-2T© 

where  and  when  heard 2471 

who   may   appeal MS 

writ  of  review,  appeal  from  judgment 

on    6K 

concurrent  with  appeal 597 

Criminal  Actions: 
afllrmance  on  nonappearance  of  ap- 
pellant   1482 

as  a  matter  of  right,  when 14^ 

bail,    exoneration   of   on   reversal 14S€ 

by  state,   effect   of 1473-1474 

certificate  of  probable  cause,  and  ef- 
fect      1476-1478 

defendant,   discharge  on  reversal  on 

appeal,  when   14S4 

right  of  appeal  in  what  cases IIM 

discretlotiary  matters  not  considered.  14S4 
dismissed  when  improper  return  mad&14Sl 

when   appeal    irregular 14Sd 

how   taken    14€S 

immaterial    errors    not    considered...  14S4 
judgment  on,   of  appellate  court  en- 
forced as  of  lower 14SS 

to  be  entered  and  remitted  to  court 

below    1487-1483 

jurisdiction  of  appellate  court,  when 

ceases 1491 

of  circuit  court  in Art.  VH,  |  9 

of    supreme    court    in...Art.  VII,  9  6 
new  trial  ordered,  cause  deemed  pend- 
ing in  lower  court 14S9 

where   had    1486 

notice,    by    whom    signed 1472 

to   clerk    146S 

to   defendant    1470 

to    district    attorney 1469 

parties,    how    designated 1463 

perfected  in  case  of  publication  of  no- 
tice when 1471 

record  improperly  returned,   effect...  1481 
to  be  transmitted  in  what  time...  1479 

reversal,    exoneration   of   bail I486 

information  to  be  drawn 1263 

without  new  trial,  effect  and  pro- 
ceeding     1486 

review  as  to  question  of  law  in  tran- 
script  .( 1483 

state  may  appeal  in  what  cases 1465 

effect   of   appeal   by. 1473-1474 

stay  of  judgment,  in  what  case,  when 

state  appeals   1473-1474 

of  conviction  when 1475-147S 

transcript   of  testimony,   when  state 

to  pay  for 906 

remains  in  appellate  court,  copy  of 
appellate    judgment    annexed    to 
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Appeal — continued—  ,^^^ 

orisrinal    roll 1490 

-what  order  appellate  court  may  make 

on     1485 

'WTlts  of  ezTor  and  certiorari  abolLshed.1461 
From    Justice  Court,   Civil  Actions: 

allowance   of  and  docket  entry  on... 2248 

amendment  of  pleadings  on 2247 

amount  necessary  by  party  demanding 

Jury      2260 

amount,    -what  necessary 2238 

dismissing:  for  defects,  and  Judgment 

thereon   2248 

execution  recalled  when 2243 

in   what    case  allowed 2238 

Judgrment    enforced    notwithstanding 

stay,    and  undertaking  for 2246 

for    appellant,    proceedings    stayed 

by    notice    2242 

manner     of    taking    2240 

notice    and   proof   of  service 2240 

parties,     how    known    2239 

perfected,  when  deemed 2246 

stay   of   proceedings,   when 2241-2242 

Juderment  enforced  notwlthstandlng.2246 

undertaking  for    2241 

to    what    court    .* 2239 

transcript   on.   what   to   contain   and 

when    m^    2246 

trial    anew    2246 

undertaking  and  within  what  time  to 

be  filed 2241 

sureties,  qualification  and  Justifica- 
tion   of    2244 

within    what    time   to   be    taken 2239 

From  Justice  Court,  Criminal  Actions: 

amendments   on    2296 

amount  necessary  to  appeal  by  party 

demanding  Jury 2250 

how    taken    2292 

notice,  upon  whom  served 2292 

stay    of   proceedings   on 2296 

taken  by  defendant  in  what  case... 2293 

to  what  court  taken 2291-2292 

transcript    on    2294 

when    perfected    2296 

when  taken 2291-2292 

Appearance- 
answer   is 642 

demurrer  is  542 

in  criminal  actions  must  be  in  person.1378 

made  how   642 

not    essential   to   hearing   on   arrest, 
attachment,  or  claim  and  delivery  642 

notice   of    542 

notice  of  motion  not  necessary  unless 

party   has  appeared 542 

time  within  which  defendant  to  make 

52.  67 

voluntary,    equivalent    to    service    of 

summons 63 

Appellants — 

See   Appeal. 
Appellate  Jurisdiction — 

circuit    court    Art.  VII,  8  9 

supreme  court   Art.  VII.  9  6 

Apples— 

pounds   to  bushel 4620 

Appointment — 
county,  precinct,   township,  and  city 

officers     Art.  VI,  5  7 

guardian  ad  litem 82-83 

members  of  legislature,   ineligible  to 

what     Art.  IV,  S  SO 

military  officers   Art.  X,  S  3 

presumption  of  appointment  from  act 


of  officer 788 

pro  tempore,   not  to  be  reckoned  as 

part    of    term Art.  II,  5  12 

road  supervisor,  special  laws  prohib- 
ited      Art.  IV,  5  23 

what  disqualifies  for  legislature 

Art.  II,  5  10 

Apportion  ment — 
representation,  mode  of.  ..Art.  IV,  5  6 

original .Art.  XVIH,  5  5 

school  funds    Art.  Vin,  5  4 

state   into  congressional  districts.... 2364 
Appraisement    and    Appraisers    of    Es- 
tates— 

general  provisions  as  to 1141-1143 

Apprentice — 

See  Master  and  Servant. 
Apprenticeship^ 
of  children  by  charitable  corporatlon.3609 

of   inmate   of   reform   school... 3645 

Appropriation — 
auditing   claims   against   state   when 

no    appropriation    made 2398 

for    religious    institutions    prohibited 

Art.  I,  5  5 

for    religious    services    in    legislative 
assemblies    prohibited. .  .Art.  I,  5  5 
law  making,  to  contain  no  other  sub- 
ject      Art.  DC,  5  7 

money  not  to  be  drawn  from  treasury 

without   Art.  IX,  5  4 

of  land,  see  Eminent  Domain, 
of  property  for  public  use,  compensa- 
tion  necessary    Art.  I,  5  18 

of  water  for  irrigation,  domestic  and 
power  purposes,  see  Water. 
Arbitration — 

See  Logging  Roads  or  Chutes. 
See  Drainage  Ditches  and  Districts, 
for  property  removed  by  high  water 

3883-3886 

Arbor  Day — 

exercises 3426-3427 

Architect — 
county   court   may   employ   to   assist 

surveyor     4904 

Area  of  County — 

minimum Art.  XV,  5  6 

Argument — 

to  Jury,  order  of  and  effect  of  waiver  132 
Armories — 

control  and  regulation  of 3257 

county    courts    authorized    to    erect 

when    3258 

property  to  be  kept  in,  and  responsi- 
bility for    3257 

while  occupied  are  military  posts,  and 
control    and    Jurisdiction    over.  .,3257 
Arms — 

exemption    from    execution 3281-3282 

right  of  citizens  to  bear... Art.  I,  5  27.3281 
selling  or  disposing  of  to  Indians...  1969 
who  excused  from  bearing.  Art.  X,  5  2 
Army — 
members   not   to   gain   residence  nor 

vote    Art.  n,  5  5 

Arraignment — 

bail,   when   not  allowed 1346 

putting  in    1345 

bench  warrant,  when  and  how  issued 

and  form  of 1339-1342 

indorsement  of  if  crime  bailable...  1340 
defendant,    entitled    to    counsel    and 

must  be  so  informed 1329 

failure  to  appear,  proceedings.  1338-1344 
in  custody,  how  brought  in 1337 
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Arraignment— continued 

may  be  proceeded  against  by  name 

in   indictment   when 1331 

on  bail,  bench  warrant  may  issue  on 

nonappearance     1338 

proceeding   when   defendant   gives 

another   name    1332 

to    be    asked    true    name 1330 

how    made    1328 

indictment  may  be  answered  on,  how.  1334 

of  defendant  generally 1327 

personal  appearance  at,  when  neces- 
sary      1336 

plea   if  defendant   refuse   to  answer.  1336 
proceedings  when  defendant  gives  an- 
other name  1882 

time  allowed  defendant  to  answer  in- 
dictment      1333 

true  name  given  by  defendant  to  be 

entered    1332 

request  to  defendant  to  give 1330 

when  and   where   made    1327 

Arrest  and   Ball — 
Arrests  Generally: 

by    telegraph    4761 

privilege    of   elector   from.Art.  II,  f  IS 

of  witness  from 861 

proceedings  under  game  and  fish  law. 2056 
property  or  money  taken  from  person 

under,   receipt   for 1669 

reward  for  in  what  cases 2386 

treatment   of   persons   under 

Art.  I,  fil3 

witness,  privilege  from 861 

discharge    from,    how    obtalned.862-863 
Arrests    in    Civil    Actions,    Suits,    and 
Proceedings: 

affidavit   for    261 

allowed  when  260 

appearance  not  essential  on  hearing 

on    642 

bond  for,  what  to  contain 261 

discharge  from  by  plaintiff,  and  effect 

ot    3705 

by  postponement  of  trial  in  justices' 

court    2213 

certificate    of    3696 

examination    of    applicant 3696 

for   nonpayment   of    maintenance..  281 

interrogatories    by    plaintiff 3697 

jailor    to    discharge    on    receipt    of 

certificate     8700 

Judgment  to  remain  in  force 3703 

notice     of     application,     and     how" 

served    3694-3695 

oath  of  prisoner,  and  form  of 3698 

proceedings    for   and    effect.  ..3693-3705 
rearrest  for  same  debt  not  allowed 

except   in  what  case 3702 

renewal  of  application  for  dlscharge.3701 
undertaking  to  satisfy  execution. .  .3704 

executors,     when    liable 389 

exemption    of    militiamen 3198 

of  female   260 

female  exempt  from  when 260 

In  action  for  usurpmg  office,  etc 373 

in  suits   in  equity 404 

in  what  cases  allowed 260 

Justice's  court,  affidavits,  orders  and 
undertakings,  how  given  and  filed 

2206,  2208 

custody    of    defendant 2207 

opportunity   to  give   bail 2207 

postponement    of    trial    discharges 

from     2213 

same  as  in  courts  of  record.  ..2206,  2203 


undertaking  for.   form p.  784 

writ,    form     p.  779 

how  served  and  executed.  ..2206.  22flS 
liability   of   sheriff    for   person    under  ^77 
maintenance  of  defendant,  who  liable  2^ 
nonpayment,    discharge   of   defend- 
ant     ;gi 

of  defendant  in  contempt  proceedings  €6& 
of    executor   or   administrator,    when 

not   allowed    3S9 

of  Judgment  debtor  for  examination 
as  to  property  subject  to  execu- 
tion      257 

of  person  having  custoay  of  party 
to  habeas  corpus  proceedings. 64 8-^ 

on  execution    215.  215 

penalty   for   refusal   to   give   copy   of 

process    631 

proceedings  to  obtain  *ei 

senators  and  representatives  privi- 
leged   from,    when Art  IV.  |  9 

surrender  of  defendant  by  bail 2« 

undertaking  for •« 

vacating  writ,  proceedings  on  mo- 
tion   for    282-2S 

writ,  motion  to  >'acate  and  proceed- 
ings   on    ..' 2S2-28J 

what  to  contain,  and  how  executed  2(1 
Arrest  in  Criminal  Actions: 
aid  in  making,  every  person  bound  to.]6d3 
althougli  ball  given,  to  answer  charge.lS47 
appearance    in   Justice   court,    within 

what   time   to  he   made 2J02 

by    bystander    hu 

by  order  of  magistrate  1<15 

by   private  person 1616-1617 

by   whom  may  be  made i«02 

defendant,  conunitted  notwithstand- 
ing bail  when 1348 

to  be  taken  before  magistrate  when.U44 

when  not  held  to  answer 1339-1340 

defined     jjoi 

escape,    retaking    1618-1619 

examination  on  arrest,  adjournment. 

what   allowed    16*3 

adjournment,  defendant  to  be  com- 
mitted or  give  bail  on 1624 

commitment  for  examination,  form 

of     1625 

commitment,    form    of I64o 

order  for  bail  on i«48 

order  to  peace  officer  with 164« 

to    be    directed    to    sheriff,    and 

what    to    command 1647 

when  and  how  made 1644 

completion    and    adjournment 1623 

counsel,  examination  to  proceed  on 

appearance   or   waiver   of 1622 

informant  may  employ 1640 

right  of  defendant   to 1620 

sending  for,   and  time  of 1621 

defendant,  to  be  informed  of  charge.1620 

right    to   counsel    1620 

to   be    Informed    of    his    right   to 
make  a  statement,  and  waiver 

of     1629-1630 

when  and   how  discharged 1641 

when   to   be   committed 1644 

district  attorney   to  control 1640 

form  of  discharge  on  arrest  without 

warrant     1642 

information,  statement  and  deposi- 
tions   taken   on.    disposition   of 

1638-1639 

procedure     ic6 

return  of  proceedings 16$3 
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Arrest  and  Ball—contlnuod—        ^       ,^ 
security    for    appearance    of    wit- 
nesses     1650 

sending'  for  counsel  and  time  of..  1621 
statement  of  defendant,  how  kept 

1638-1639 

how    taken     1631 

right   to   make,   defendant   to  be 

informed    of,    and    waiver.1629-1630 
taken    and    authenticated...  1631,  1633 
to  be  read  to  defendant,  and  cor- 
rected     1632 

when  used  as  evidence 1634 

testimony  need  not  be  reduced  to 

writing,  except   1637 

to  proceed  on  appearance  or  waiver 

of  counsel 1622 

witnesses,    examination    of 1628 

examination  of  aefendant's   wit- 
nesses     1635 

may  be  excluded  during  examina- 
tion      1636 

memorandum  of  to  be  taken....  153 7 
to  be  subpoenaed,  and  number  of 

1626-1627 

for  arraignment  when  defendant  out 

on    bail     1338 

for  breach   of  peace   in  presence   of 

court  or  magistrate 1672 

for   prevention   of   crime 1667-1661 

grovernor  to  oflfer  reward   for  when. 2386 

liow    made,    generally 1605-1606 

killing  in.    when   justifiable 1756-1767 

magistrate       making       examination, 
statement  and  deposition  to  be 

forwarded  to   1599 

may  be  made   on  Sunday   when....  1604 

may    be    made    when 1604 

money  or  property  taken  from  pris- 
oner, receipt  for 1569 

no  more  restraint  than  necessary...  1606 
officer  may  break  open  door  or  win- 
dow     1609, 1612 

may  summon  aid  from  bystanders.  1603 
refusing  or   delaying   to  arrest,   is 

guilty    of    crime 1888 

to  liberate  person  making  arrest...  1610 

to  state  authority 1607 

to  use  force  if  defendant  resist  or 

flee    1608 

on  bench  warrant,   proceeding  when 

bail    not   allowed 1346 

on    coroner's   verdict 1690 

proceeding  if  arrest  before  verdict 

delivered    1691 

on  Information,  defendant  to  be  taken 

before  what  magistrate...  1594-1696 
defendant    to    be    taken    before    a 

magistrate    without    delay 1600 

in   another   county,    proceeding   on 

giving  ball    1596 

bail   to  be   given 1596 

if  ball  not  given,  to  be  taken  be- 
fore what   magistrate 1597 

magistrate  issuing  warrant  unable 

to    act,    proceedings 1698 

return    of    proceedings 1658 

statement  and  depositions  of  wit- 
nesses sent  to  magistrate  mak- 
ing  examination    1599 

warrant,  Jurisdiction  of  magistrate 

to   issue    1588 

form  of  1686 

service  in  another  county...  1691 -1602 
to  contain  name  of  defendant  and 
statement   of   crime 1587 


to  whom  directed,  and  by  whom 

executed    1589,  1690.  1693 

when  to  issue 1584-1685 

on   order   for   recommitment 1534 

peace  officer  defined    1698 

proceedings  under  game  and  fish  law. 2066 

putting  in  bail  on,  procedure 1346 

refusal  to  aid  officer  in  making 1890 

reward  for,  in  what  ceises  to  be  of- 
fered     2386 

search   of  person  on 1716 

sheriff   may   require   assistance,   and 

punishment  for  refusal..  ..1016-1016 
Sunday,    arrests    may    be    made    on, 

when    1604 

to  prevent  crime 1657-1661 

warrant,   contents  of 1586-1687 

form   and   definition   of 1686 

indorsement  of   1691-1592 

Indorsement  on  when  defendant  dis- 
charged in  preliminary  exami- 
nation      1641 

requisites    of    2267 

to   whom   directed,    and   by   whom 

executed     1589-1590,  1693 

when  may  issue  for  action  in  Jus- 
tice   court    2266-2267 

when  to  issue 1584-1585 

without  warrant,  magistrate  may  or- 
der for  crime  committed  in  his 

presence     1615 

officer  to  state  authority  except...  1613 
to   take   person  arrested   by   by- 
stander for  breach  of  peace..  ..1614 
peace  officer,  when  may  make.  1611-1612 

private   person   may  make 1616 

to  take  person  before  magistrate 

or    peace    officer 1617 

Ball   in  Civil  Actions,   Suits  and   Pro- 
ceedings : 

allowance  of,  how  made. . . .  .^ 272 

allowed   in  all   cases   except 

Art.  I,  fi  14 

arrest  of  defendant  by 265 

contempt,  right  to  ball  on  arrest  for, 

and    how    given 668-669 

copy  of  undertaking  served  on  plain- 
tiff, and  objections 268 

defendant  nuiy  be  arrested  by 266 

may  be  discharged  on 262 

deposit   in  lieu  of 273-276 

disposition  of  276 

refunded  upon  bail  given 276 

excessive    prohibited Art.  I,  S  16 

exonerated    how    264,267 

exoneration  of  sheriff  upon  allowance 

of 272 

how    given    263 

how    proceeded    against 266 

in  suits  In  equity 404 

Justification  of    271 

notice    of     269 

justice  court,  may  be  given  on  arrest 

in     2207 

liability  of  sheriff  as,  and  Judgment 

against    277-278 

liability   to  sheriff  when 279 

plaintiff  liable  for  defendant's  main- 
tenance, and  discharge  for  non- 
payment    280-281 

proceeding  agaln.st   266 

qualifications  of   270 

sheriff,  liability  and  judgment  against 

as     277-278 

surrender  of  defendant  by 264-265 

undertaking,  copy  of  to  be  served  on 
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Arrest  and  Ball—continued— 

plaintiff     268 

Ball  In  Criminal  Actions: 

admission    to    defined 1492 

order  for    1499-1500 

admission  of  fugitive  from  Justice  to.l729 
after  conviction  and  upon  examina- 
tion   of    charge 1496 

when  matter  of  rl^ht 1496 

after  Indictment  found,  or  on  appeal, 

who  to  admit  to 1498 

allowance  In  action  In  Justice's  court 

2285-2286 

allowed   after   conviction   when 1496 

In  all  cases Art.  I,  fi  14 

on  recommitment  when 1537 

appeal   from   order  denying 1502-1604 

application   for,    district   attorney   to 

appear    1515 

when  denied  not  to  be  made  to  an- 
other magistrate    1500-1601 

when  district  attorney  to  be  noti- 
fied     1516 

before  being  held  to  answer,  or  dis- 
charge     1496 

bench  warrant,  indorsement  on 1340 

proceedings    for    bail    on 1344-1345 

decision  as  to,  final 1504 

defendant  admitted   to   ball  on   stay 

of   Judgment    when 1496 

can  not  be  admitted  to  when 1494 

committed    notwithstanding    when.  1348 
discharged    for    want    of    prosecu- 
tion,  effect  on  bail 1385 

to    be    taken    before    a   magistrajte 

when    1844 

denied,  defendant  detained  until  new 

offered     1614 

deposit,    application    to    payment    of 

Judgment    1521 

after    bail    given .....1619 

bail   given   after 1620 

in    lieu    of 1518 

deposit,    dismissal,    effect    on 1561 

refunding  on  surrender 1524 

discharge  of  defendant,  form  of  order 

on   allowance    of   bail 1512 

for  want   of   prosecution   effect   on 

ball     1385 

dismissal,    effect    on 1661 

on    failure    to    find    indictment    or 

bring    to    trial 1568-1660 

district    attorney,    notice    of    applica- 
tion   to    1516 

to  appear  on  application  for 1615 

excessive    prohibited    Art.  I,  fi  16 

exoneration  on  reversal  of  Judgment.1486 

on  arrest   of  Judgment  when 1429 

on    surrender    of   defendant 1522 

forfeiture,  disposition  of  deposit  on.l632 
enforced  by  action,  and  when....  1628 
remission  of,  and  conditions  of.1529-1630 

application   for,    how   made 1631 

Judgment  on  application  for  final.  1531 
of  part.   Judgment  for  residue...  1530 

when  and  how   discharged 1627 

when    and    how    made 1526 

form   of   on  appeal 1613 

form    of    undertaking    1606 

in   action   in  Justice's   court... 2285-2286 
fugitive  from  Juatice  may  be  admitted 

to     1729 

Justification    by    1508 

examination   on    1509-1511 

in  action  in  Justice's  court 2299 

matter    of    right    before    conviction 


when    1495 

new  to  be  given  on  indictment  foaxid.l34T 

on  arrest  of  Judgment 142S 

exoneration    of    bail    when 142) 

order  for  admission 1499 

on  commitment  on  preliminary  ex- 
amination     164S 

pending   examination  upon  arrest. .  .1624 

proceedings  on  putting:  on  ball 1145 

when   ball   disallowed 1S14 

putting  In,  mode  of ISK 

proceeding    on    1345 

Qualifications  of  1507 

in  actions  in  Justice's  court 2291 

recommitment,  failure  to  appear  for 

Judgment   .153< 

ball  on,  by  whom  may  be  taken...  1534 

form   of  undertaking ISSt 

qualifications  of   iMt 

when   allowed    153T 

order    for.    what    to    contain    and 

how  executed  1534-1535 

when    ordered     1533 

sufficiency,  examination  and  decision 

as   to 1609-15U 

sureties,    number    of    and    Qualifica- 
tions   1505. 16€: 

surrender  of  defendant,  ball  may  ar- 
rest  for   purpose   of 15S 

money   deposited   refunded 1524 

notice  to  district  attorney  of  ap- 
plication   for,    how    given laSS 

when,  how,  and  by  whom  made...  1522 

taking   of   bail   defined I4SS 

with   or  without  notice   to  district 

attorney    151T 

undertaking,  form  of 1505 

form  of  in  Justice's  court 2SS4 

how   executed    15^ 

when  not  allowed 1494 

when  order  of  court  necessary 1498 

who  may  admit  to  or  take 14S7 

Arrest  of  Judgment — 

See  Judgment. 
Arson — 
burning   building   or   boat   In    night- 
time     I7sa 

dwelling    in    nighttime 1779 

In  daytime 1781 

other  building  or  structure 17&2 

vegetables  or  lumber,  and  punish- 
ment   for    1784 

with  Intent  to  injure  Insurer 178S 

dwelling  house  defined 217:f 

Indictment,    form    of p.  750 

married  woman  can  commit 1783 

nighttime   defined    2174 

setting  fire  to  prairie 1823 

Articles  of  incorporation — 

See   Corporations. 
Artisan — 

lien  of,  see  Liens. 
Ashland  College  and  Normal  School- 
See  Education. 
Assault — 
and  robbery  with  dangerous  weapon.l7€8 

costs  in  action  for 5<1 

in  dwelling  house  at  nighttime  is  bur- 
glary  17M 

Justice's  court  has  Jurisdiction  of... 2194 

limitation  of  action   8 

on  officer,  by  convict  in  penltentiary.lBM 

by  prisoner  in  Jail 1898 

to  aid  escape  from  county  Jail....  1899 
to  aid   escape   from   penitentiary..  1897 
with    cowhide,    etc.,    having    deadly 
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Assault-continued— 

weapon   in  possession i7oo 

with    danfi^erous    weapon 1771 

with  intent  to  kill,  rob,  commit  rape 

or   mayhem    ...1767 

without   dangerous    weapon 1772 

Assault  and  Battery — 

Indictment,    form   of p.  752 

Justice's   court  has  jurisdiction 2194 

limitation   of   action   for 8 

without    weapon,    punishment    for...  1772 
Assemblage — 

of  people  not  to  be  restrained 

Art.  I,  fi  26 

unlawful   is   crime,   and   punishment 

for     1918 

Assessment — 
of    damages,    when    Judgment    given 

on  pleadings 79 

default  of  defendant,  and  appeal..  185 
of  taxes,  see  Taxes  and  'laxation. 
upon  lands   in  drainage  district,   see 
Drainage  Ditches  and  District. 
Assessor — 
bond  and  Justification  of  sureties  on 

2553-2655 

deputies    in    various    counties,    and 

compensation    2969-2975 

in  Douglas  county,  and  compensa- 
tion   2941 

in  Multnomah,  oath  to  be  filed 2584 

number  and  compensation  in  Mult- 
nomah      3028 

duty  in  making  census,  see  Census. 

election     2533.  2536 

enrollment  for  militia,  duty  as  to,  see 
Militia. 

fee    book    in   Multnomah 3031 

fees    in    Multnomah    to   be    collected 

and    turned    over 3030 

in  various  counties 2969-2975 

oath  of  office,  and  term 2533-2535 

qualifications    2534 

penalty  for  refusal  to  give  certificate 

of  assessment   3156 

salary    in    Douglas    county 2937 

in  Multnomah  county,  and  no  other 

compensation  allowed 3027.  3029 

in    various    counties 2969-2975 

vacancy,    how    filled 2537 

Assignments — 

of  dower,  see  Dower. 

of    mortgage,     entry    on    margin    of 

record     ^ 3043 

of  things  in  action,  assignee  may  sue 

on,  and  restriction 27 

not  to  prejudice  set-ott  or  defense    28 

of  trust  to  be  in  writing 5509 

preference  of  claim  for  wages.. 5659 -5662 
with  intent  to  defraud  creditors,  see 
Fraudulent     Conveyances,     Gifts, 
etc. 
Assignments  for  Benefit  of  Credltore — 

assent  of  creditors  presumed 6730 

assets,  Inventory  by  assignor .5731 

inventory  by  assignee 5732 

inventory  of  additional  assets 5739 

assignee,   authority  over  estate 5741 

bond  and  inventory  of 6732 

bond,  sum  paid  surety  company  al- 
lowed to  3768 

release  of  sureties,  how  obtained. 5770 

commissions  of  6736 

death  or  neglect  of.  procedure 6742 

named  by  creditors  or  court,  when 
and  how  5731 


notice   to  creditors 6738 

registered   land,    transfer   by.    how 

made    5472-6478 

report    to    court 5734 

subject  to  order  of  court 6737 

assignor,   court  may   compel  to  turn 

over  property    5738 

examination  of 5738 

attachments,   effect  on 5729 

bond  of*  assignee 5732 

failure    to    file 5743 

sum   paid   surety   company   for,   al- 
lowed  as    expenses 3768 

sureties  on.  how  released 5770 

when  additional  required 6742 

claims,  debts  not  due  to  be  presented. 5740 
debts  not  presented   in  time  post- 
poned      6740 

exceptions  to.  how  and  when  made.6735 

of  attaching  creditors 5729 

report  of    6734 

within  what  time  to  be  presented.5733 

death  of  assignee,  procedure 6742 

debtor,  discharge  of.  and  effect 5743 

dividend  amon^  creditors 5736 

claims  not  presented  in  time  not  to 

participate    in    when 6740 

examination   of   assignor 5738 

exception   to  claims,   how  and  when 

made    5736 

final  account,  notice  of 5744 

assignee  to  render  as  soon  as  pos- 
sible      6736 

how   made,   and   efTect  of 6731 

Inventory  and  list  of  crcu.Lors  to  be 

filed  by  assignor 5731 

by  assignee  6732 

failure  to  file,  procedure 5742 

of  additional  assets 5739 

want  of  does  not  render  assigrnment 

void    678S 

meeting  of  creditors,  when  and  how 

called  and  purpose  of 5731 

neglect    of   assignee 5742 

notice  of  final  account 5744 

of  sale  of  real  estate 6741 

to  creditors  6733 

preference  not  to  be  given 6729 

property  not  to  be  sold  pending  ap- 
pointment of  assignee  by  creditors. 6731 

recorded   when    5731 

report  of  assignee 5734 

reports,    court   may   require 5737 

sale  of  real  estate  to  be  on  notice  ex- 
cept     6741 

to  be  for  benefit  of  all  creditors 5729 

to  be   in  writing,   and  acknowledged 

how 6781 

wages,   priority,   and  how  enforced . . 

5669-5661 

Association,  Stock — 
incorporation  of,  see  Corporations, 
municipal   corporation   not   to  be   in- 
terested in Art.  XI,  fi  9 

state  not  to  be  interested  in ;.. 

Art.  XI,  8  6 

Asylum — 
commissioners  for,  how  constituted ..  8601 
for  insane,  see  Insanity, 
orphans,  see  Orphan  Asylums. 
Attachment — 

affidavit  for 297 

amendment   of    311 

against  executors  and  administrators, 

when   allowed    389 

appearance  not  essential  to  hearing  on  642 
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Attachment— continued— 

asslirnment   for   benefit   of   creditors, 

effect   on    6729 

building     material     not     subject     to, 

when     6661 

corporate  stock  subject  to 6064 

delivery  of  property  by  sheriff  on  un- 
dertaking      306 

discharge,    application    by    defendant 

for  811 

by  Judgment  for  defendant 310 

In  Justice  court,  form  of  undertak- 
ing     p.  786 

motion  for  318 

undertaking  on  application 312 

effect  as   to  third   persons 302 

execution    against   garnishee 322 

executor  and  administrator,  when  al- 
lowed against    389 

exempt  property  not  attachable 29» 

garnishee,  allegations  and  Interroga- 
tories to   316 

answer    : 317 

exceptions  to  and  amendments  of  319 
Judgment  against  for  want  of. 318 -319 

certificate  of   304,  316 

compulsory  process  against  author- 
ized   322 

examination  of,  when  authorised..  304 

execution  against  322 

Judgment   against    321 

for   want    of   answer 318-319 

may   be   examined    on   proceedings 

after  execution  268 

may   be   restrained   from   disposing 

of    property    323 

order  to  appear 315 

public  officers  not  liable  to  answer  as  269 
reply  to  answer,  and  effect  of  fail- 
ure     320 

In  Justice  court 2206-2208 

In  what  cases  allowed 296-297 

Inventory    by    sheriff 300 

Judgment  for  defendant  discharges...  310 
for  plaintiff,  sale  of  property,  etc..  309 
lien,  registered  land,  release,  how  ob- 
tained     5483 

when  attaches  to  real  property....  303 
when  attaches  to  registered  land.. 6478 
live  stock,  when  to  be  sold,  and  dispo- 
sition of  proceeds 306 

of  real  property,  certificate  of  sheriff 

on    301,  303 

Hen    effective    when 303 

of  boat  or  vessel  for  damage  to  prop- 
erty on  shore  4627-4631 

priority  of  4631 

of  real  property,  not  allowed  in  Jus- 
tice court 2209 

order  for  return  of  property  upon  un- 
dertaking       306 

perishable  property,  sale  of  and  dis- 
position of  proceeds  306 

plaintlfF   to   be   deemed   a   purchaser 

in  good  faith   302 

priority  of  claim  for  wages,  and  how 

asserted    6659-6662 

property    claimed    by    third    person, 

sheriff's  Jury  to  try 308 

property,    how   attached 301 

under,    sheriff   to   receive   expenses 

for  care  of  from  whom 2936 

return  of  writ  314 

sale  of  property  on,  Judgment  for 
plaintiff,  and  disposition  of  pro- 
ceeds     309 


of   what   property,    and  disposition 

of  proceeds 30& 

sheriff's  Jury  may  try  right  of  prop- 
erty when  claimed  by  third  per- 
son     sw 

time   of   Issuance ^ 

undertaking  for  delivery  of  property, 

and  defense  to  action  on 306-3i37 

for  attachment  of  boat  for  damage 

to  property  on  shore 4CS 

in  Justice  court,  form  of p.  785 

of  plaintiff  on  Issuance  of ^ 

redelivery     of    boat    attached    for 
damage  to  property  on  shore — 40 

wages,   what  exempt ^ 

priority  of  claim  for  and  how  as- 
serted      &659-MS! 

what  property  attachable ^ 

when  allowed  in  Justice  court 

2206,  2208-S2« 

writ,    how   executed 1*1 

Indorsement  by  sheriff 3^ 

may  issue  to  different  counties —  ^ 

return    of    SM 

what  to  contain  and  to  whom  di- 
rected     297,  m 

Attempt — 
to  commence  action,   what  sufficient 
to  prevent  the  statute  of  limita- 
tion running  1> 

to  commit  crime,  punishment  for.31S9-21€& 
Attorney — 

admission,    application   for 1652 

from   another  state  or  country I^ 

of  alien   as 1053 

against    state,    who    prohibited   from 

acting  as    Art.  XV,  §  < 

alien,   what  may  be lOaS 

appearing  without  authority,  pro- 
ceedings  on    IM* 

authority  of   K'5J 

appearing   without    1^ 

when  may  be  required   to  show...lO<9 
cause  may  be  prosecuted  by,  when...lO»^ 

change  of    lOSl,  K©^ 

notice   of    IOC 

clerk  of  supreme  court  not  to  act  as 

nor  have  partner  acting SS> 

compensation,  for  collection  of  money 

for   state    2J5T 

left  to  agreement  of  parties ^ 

lien    for    IWJ 

contempts  of  court  by 5C 

conversion  by,  punishment 18IT 

corporation  or  state  appears  by  in  all 

cases     1054 

costs  in  action,  what  fees  allowed...  5S& 
county    clerk,    not    to    be    nor   have 

partner  acting  as 109? 

county  or  circuit  court  may  8uspeiid.l0<» 

definition  of   lO** 

disbarment     proceeding,     accusation, 

how  made   IM* 

accusation  presumed   true  when...  107^ 
accused,  failure  to  appear,  effect..  1071 

order  to  appear  or  answer 107* 

answer    must    be    made    forthwith 

when    1073 

answer  or  demurrer,  and  verification 

of     107! 

by  whom   instituted 106 

by  whom,  and  for  what  cause 10^ 

Judgment   for   want    of    answer  or 

after    trial    1*73 

distinction  between  and  counsel 10^^ 

district  attorney,  not  to  act  as  in  cer- 
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Attorn  ey— CO  ntl  n  ued~ 

tain  cases 999 

See  District  Attorneys. 

duties  of  in  general 1057 

exemption    from   Jury    duty 966 

fees,    in   claim  for  wages   in  suit   to 

enforce    5660 

effect  of  provision  for  on  negotiabil- 
ity of  instrument 4404 

for   foreign   corporation,   liability   for 

costs     678-579 

for  nonresident  plaintiff,  liability  for 

costs     578-679 

how  notice  is  served  on 539 

is  a  public  officer 1051 

Judge,   when  not  to  act  as  or  have 

partner    932 

Justice's  court,  who  may  act  as  in.. 2301 
liability  for  costs  of  client,  when.578-579 
lien,  effect  on  proceedings  to  require 

delivery    of   papers 1077 

lien  of  1063 

may    examine    records    and    flies    of 

court    591 

municipal  corporations  may  appoint.2694 

not   to  be  bail  in  action 270 

oath  of  office,  and  admission  of 1056 

of  other  country  may  appear  as  coun- 
sel     1056 

order  of  admission   1055 

pleadings,   subscription  and  veriflca- 

tlon  of  by 82 

privileged  communications 724-726 

proceedings    to    compel    delivery    of 

money  or  papers  by 1076-1077 

In  action  to  be  in  name  of 1060 

readmission    after    resignation 1065 

refrlstrar  of  title  not  to  act  nor  have 

partner     5397 

removal     or     suspension,     for    what 

causes    1067 

required  to  show  authority  when 1060 

resignation,   copy   to  be   filed  in  su- 
preme court 1065 

mode   and   effect   of 1064 

sheriff  not  to  act  as  or  have  partner.  1042 
substitution,  and  notice  of.. 1058.  1061-1062 
suspension  by  circuit  or  county  court, 
to    be   proceeded   against   in   su- 
preme court   1076 

for    what    causes 1067 

verification  of  pleadings  by 82 

^rho  may  act  as 1051 

who  may  be    1062-1064 

women  may  be  admitted  as 1054 

Attomey-Qeneral — 

certificate    of    election    and    oath    of 

office   to   be   filed 2423 

duties   of.   generally 2421 

duty   to   represent   board  of   medical 

examiners    in   prosecutions 3801 

to   represent  board  in  prosecutions 

under  dentistry   act 3839 

election  and  term  of  office 2419 

legal  adviser  of  all  boards 2425 

office    created    2418 

office,   where  kept 2420 

report   of,    printing 2430 

salary     2424 

superintendent    of   public    Instruction 
or  state  board  of  education  may 

require  opinion  of 3344 

to  advise  fish  commissioners 4103 

vacancy,    how    filled ....2422 

Auction — 

sale    by,    memorandum    sufficient    to 


satisfy  statute  of  frauds 797 

Auditing— 
claim  against  state  when  no  appro- 
priation   made    or    appropriation 

exhausted    2898 

Auditors- 
See  County  Auditor, 
of  public  accounts  of  state,  who  to  be 

Art.  VI,  S  2 

of  state,  not  to  confirm  what  account.2460 
Australian   Ballot  Law — 
See  Elections. 

applies   to  primary  elections 2906 

Authentication — 
of  Judicial  record  of  United  States  or 

other    state    742 

of  foreign  country 743 

of  testimony  taken  in  other  state  or 

country     819 

Authority — 
to   execute   instrument   to   be   under 

seal  when   796 

Avoirdupois — 

what  constitutes  a  hundredweight. .  .4619 
Ayes  and  Nays — 
to  be  entered  in  legislative  Journals 

when Art.  IV,  S  13 

vote   on   final   passage   of  bill   to   be 

taken  by    Art.  IV,  S  19 

vote  on  reconsideration  of  bill  to  be 

by     Afti,  V,  fi  16 

Bacteriologist — 

See  State  Bacteriologist. 
Badgering — 

penalty  for 1777 

Baggage — 
lien   on   of   boarding   house   keepers, 
hotel  keepers,  etc.,  and  enforce- 
ment  of    5703-6705 

unclaimed,  see  Lost  and  Unclaimed 
Property. 
Ball- 
In  Civil  Actions.  Suits  and  Proceedings: 

allowance  of,  how  made 272 

allowed  in  all  cases  except.Art.  I,  8  14 

arrest  of  defendant  by 266 

contempt,  right  to  bail  on  arrest  for, 

and   how  given 668-669 

copy  of  undertaking  served  on  plain- 
tiff; and  objections 268 

defendant  may  be  arrested  by 265 

may  be  discharged  on 262 

deposit   in   lieu   of 273-276 

disposition  of  276 

refunded  upon  ball  given 275 

excessive    prohibited Art.  I,  8  16 

exonerated  how    264,  267 

exoneration  of  sheriff  upon  allow- 
ance   of    272 

how  given -  263 

how  proceeded  against 266 

in  suits  in  equity 404 

Justification   of    271 

notice   of    269 

Justice's  court,  may  be  given  on  arrest 

in     2207 

liability  of  sheriff  as,   and  Judgment 

against    277-278 

liability  to  sheriff  when 279 

plaintiff  liable  for  defendant's  main- 
tenance, and  dischar^re  for  non- 
payment    280-281 

proceeding  against 266 

qualifications  of    270 

sheriff,  liability  and  Judgment  against 
as     277-278 
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Bsil — continued — 
surrender  of  defendant  by 264-265 

undertaking,  copy  of  to  be  served  on 

plaintlfr     268 

In  Criminal  Actions: 

admission  to  defined    1492 

order   for    1499-1500 

admission  of  fugitive  from  Justice  to.  1729 
after  conviction  and  upon   examina- 
tion of  charge ." 1496 

when  matter  of  right 1496 

after  indictment  found,  or  on  appeal, 

who  to  admit  to 1498 

allowance      in     action      In     justice's 

court     2285-2286 

allowed  after  conviction  when 1496 

In  all  cases Art.  I,  fi  14 

on  recommitment  when 1637 

appeal  from  order  denying 1502-1504 

application   for.   district   attorney    to 

appear     1516 

when  district  attorney  to  be  noti- 
fied     1516 

when  denied  not  to  be  made  to  an- 
other   magistrate 1500-1501 

before  being  held  to  answer,  or  dis- 
charge      1496 

bench  warrant.   Indorsement  on 1340 

proceedings  for  bail  on 1344-1345 

decision  as  to  final 1504 

defendant   admitted    to   bail   on   stay 

of   Judgment   when 1496 

can  not  be  admitted  to  when 1494 

committed   notwithstanding  when..  1348 
to    be    taken    before    a    magistrate 

when    1344 

denied,  defendant  detained  until  new 

offered  1514 

deposit,    application    to    payment    of 

Judgment    1521 

after  ball  given 1519 

bail  given  after 1520 

In  lieu  of  1518 

deposit,   dismissal,    effect   on 1561 

refunding  on  surrender 1524 

discharge   of  defendant,   form  of  or- 
der on  allowance  of  ball 1512 

for  want   of  prosecution   effect   on 

bail    1385 

dismissal,    effect   on 1561 

on    failure    to    find    indictment    or 

bring  to  trial , 1558-1560 

district   attorney,    notice   of   applica- 
tion  to    1516 

to  appear  on  application  for 1515 

excessive    prohibited    Art.  I,  S  16 

exoneration  on  reversal  of  Judgment.  1486 

on  arrest  of  Judgment  when 1429 

on  surrender  of  defendant 1522 

forfeitures  disposition  of  deposit  on.  1532 

enforced  by  action,  and  when 1528 

remission    of,    and    conditions    of. . 

1529-1530 

application  for,  how  made 1531 

judgment  on  application  for,  final.1531 

of  part,  Judgment  for  residue 1530 

when  and  how  discharged 1527 

when  and  how  made 1526 

form   of  on  appeal 1513 

form   of  undertaking 1505 

in  action   In  Justice's   court.  ..2285-2286 
fugitive    from    Justice    may    be    ad- 

"  mltted    to    1729 

Justification  by   1508 

examination  on  1509-1511 

In  action  In  Justice's  court 2299 


matter    of    right    before    convictton 

when     ..-143S 

new  to  be  given  on  Indictment  foand.lS4T 

on  arrest  of  Judgment I43f 

exoneration  of  ball  when 1«S 

order  for  admission 14» 

on  commitment  on  preliminary  ex- 
amination   IMS 

pending  examination  upon  arrest ICl 

proceedings  on  putting  on  bail 136 

when    bail    disallowed 1514 

putting  in,  mode  of l*tt 

proceeding  on    VUi 

qualifications  of   15*1 

in  actions  In  justice's  court 22» 

recommitment,   failure  to  appear  for 

Judgment    ISS8 

ball  on,  by  whom  may  be  taken... laU 

form   of   undertaking liSI 

qualifications  of   ISU 

when   allowed    liT 

order  for,  what  to  contain  and  how 

executed   1534-1525 

when   ordered    155J 

suflllciency,  examination  and  decision 

as   to    1509-1511 

sureties,  number  of  and  qualifications 

1505.  WTi 

surrender  of  defendant,  ball  may  ar- 
rest for  purpose  of 153 

money   deposited   refunded 15£4 

notice  to  district  attorney  of  ap- 
plication  for,   how   given 152S 

when,  how,  and  by  whom  nukde...l52 

taking  of  ball  defined 14S1 

with   or   without   notice   to  district 

attorney     1517 

undertaking,  form  of 15*6 

form  of  in  Justice's  court 22SI 

how   executed    15S* 

when   not  allowed 14S4 

when  order  of  court  necessary 14^ 

who  may  admit  to  or  take US" 

Bailee- 
larceny   by    IS^ 

of   stored   products,    see   WarehouM- 

men. 
of    unclaimed    property,    rights    and 

duties  of.  and  sale  by 3S9f-3905 

Bailiffs- 
circuit  court,  appointment  and  com- 
pensation      ^ 

county  court,  appointment  and  com- 
pensation     SIS 

supreme      court,      appointment     and 

compensation    8S5 

Bailment — 

execution  against  property  under ^4 

Baker  County — 

boundaries     2a05.  2306, 235J 

Jurisdiction  of  annexed  territory  con- 
ferred      2307 

part  of  Union  annexed  to 23W 

transcribing  records  affecting  annexed 

territory    2108 

Ball  Alley- 
license   for,   and   penalty   for  neglect 

to   procure    8865,  3S66.  J«<* 

Ballast- 
discharging     in     navigable     streams, 

punishment   -^^" 

Ballot- 
See  Election;  Primary  elections. 
Bank — 
cashier  to  give  names  of  stockholders 
to    assessor W» 
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effect  of  Indorsing  Instrument  payable 


■irik— continued—    ,  ,  .         *      ^oot 

<5on version  by  banker,  punishment. .  .iiwT 

effect  of  making  paper  payable  at... 4489 

^«cheat  proceedings  against 6622 

Incorporation    of    what    prohibited . . . 

Art.  XI.  S  1 

limitation  of  power  to  establish 

Art.  XI,  9  1 

xiegrlect  of  cashier  to  furnish  assessor 
with  list  of  stockholders,  punish- 
ment     3066 

neglect  to  furnish  list  of  depositors 

to   assessor,    punishment 3068 

presentment  of  negotiable  Instrument 

for  payment  at 4477 

taxation  of  stock 3042 

^what   establishments   Included   under 

In  negotiable  Instrument  law 4592 

barbers — 
application  and  examination  for  reg- 
istration     8845 

apprentices    3846 

barberlng  on   Sunday   unlawful,   and 

punishment   2097-2099 

bo(u*d  of  examiners,  appointment  and 

term   3842 

bond   of  treasurer 3842 

examinations   by    3842 

may    revoke    certificate*    on    what 

ground  3849 

meetings  and  officers,  etc 3842 

payment   of   expense    of   members, 

special  fund,  annual  report 3843 

to  keep  register 3848 

vacancy    8842 

certificate   to   be   Issued,    and   to  be 

posted    3847 

when  granted  after  revocation 3849 

bearing  on  revocation  of  certificate.. 3849 
penalty  for  practicing  without  certifi- 
cate,   or   employing  such   practi- 
tioner      3851 

for  using  infected  tools 3852 

registration    of    persons   engaged    in 

barberlng,  and  fee  for 3844 

to    be    registered 3841 

unregistered   prohibited   from   giving 

instructions  8853 

what   constitutes   practicing   occupa- 
tion  of    3850 

Barley — 
pounds  to  bushel .4620 


protection  of   2027 

Bastard — 
concealing  death  of  child  punishable.  1923 
heir   of   mother,   but   can   not   claim 
by  representation  through  her. .  .5580 

Indictment  of  mother  for  murder 1931 

subsequent  marriage  of  parents  legrit- 

imates 5580,  5581,  5226 

when  mother  heir  of 5581 

Battery — 

See  AssauU  and  Battery, 
action,  costs  and  disbursements  in..  561 

limitation  of  action 8 

Bawdyhouse — 

'  common  fame  as  evidence  in  prose- 
cution     1933 

keeping,  punishment  1932,  2116 

lease  for,  when  void 1933 

regulation  In  municipal  corporation.. 2711 
Bearer — 
definition  of  in  negotiable  Instrument 
law     4592 


to     4442 

when  instrument  is  payable  to 4411 

Beaver — 

protection    of    2008 

Bench  Warrant — 
for  appearance  of  defendant  for  ar- 
raignment   1338-1339 

form  of  1342 

Indorsement  on  if  crime  bailable 1340 

may  issue  to  one  or  more  counties...  1848 
on   pronouncing   Judgment,    when    to 

Issue  1434-1436 

form    of    1436 

to  issue  to  one  or  more  counties, 

and  how  served 1437 

to  issue  on  application  of  district  at- 
torney     1341 

Beneficiary — 
when  need  not  be  Joined  as  plaintiff 

in  action  or  suit 29,  898 

Benevolent  Society — 

incorporation   of,   see   Corporations. 
Benton  County — 

boundaries  2309-2810 

plats   of   towns   and   cemeteries,    re- 

copying   2750-2752 

plats  of  towns  in,  requisites 2753 

Bequests — 
agreement  to  convey  same  property, 

effect   on ...5562 

for  school  purposes Art.  Vm,  9  2 

disposition   of    8314 

subject  to  subsequently  executed  in- 
cumbrance  on   same   property. .  .5552 
when  liable  for  debt  of  decedent....  1184 
Betting — 

on  game,  punishable 1944 

Bias- 
as  cause  for  challenge  of  Juror 121-123, 

Bicycles — 
to  be  provided  with  bell  and  light  at 
night,  and  penalty  for  violation. 4878 
Paths: 

authority  to  build  and  maintain 4870 

bicycle,  definition  of  as  used  in  act. .  .4876 

how    built    4874 

injury  to   4874 

paths  previously  constructed   lawful, 

and  act  to  apply  to 4877 

pedestrians  may  use 4876 

placing    obstructions   upon,    or   sub- 
stances injurious  to  bicycles 4874 

tax  for    4870 

to  be  maintained  out  of  license  tax. 4871 
unlawful  to  use  without  tag  on  bi- 
cycle     4872 

Tax: 

authorized    4870 

bicycle,   definition   of 487% 

tags   to  be   provided 4872 

unlawful    to    ride    bicycle    on    paths 

without  tag    4872 

warrant  against  delinquent,  and  au- 
thority   under    4873 

Bids— 

for  state  stationery Art.  DC,  S  8.2396 

for  supplies  and  contracts  in  coun- 
ties of  fifty  thousand 2660-2652 

in  Multnomah  county 2694 

Bigamy — 

crime,  how  punished 1918-1919 

Bill  of  Exceptions — 
See  exceptions, 
from   official   report   in   case   of   va- 
cancy of  Judgeship 907 
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Bill  of  Lading- 
making   or   exhibiting   false,    punish- 
ment  for    1818 

Bill  of  Rights- 
state  constitution   Art.  I 

Bill  of  Sale- 
making  when  not  owner,  punishment.  1812 
to  personal  property  sold   on  execu- 
tion      240 

Billiard  Table  or  Saloon — 
license    for,    and    penalty    for   failure 

to  take  out 3866,  3867-3868 

Bills- 
legislative  act,  see  Act. 

all   laws   to   be   enacted   by 

Art.  IV,  S  1 

distribution     among     members     of 

legislature     2440-2441 

laws,  see  Laws. 

majority  necessary  to  pass 

Art.  rv,  S  26 

must  be  ordered  printed  how 2440 

not  returned  by  governor,  when  to 

become  law  Art.  V,  1 16 

printing,    and   compensation   for... 

2434-2436 

reading  and  final  vote. Art.  IV,  1 19 
return    of    by    governor   after    ad- 
journment     Art.  V,  1 16 

signature  of  governor. .  .Art.  V,  S  16 
signature  of  officers  of  legisl&ture 

Art.  IV.  I  26 

attyle   of    Art.  IV,  §  1 

veto,   and  passage  over. Art.  V,  S  16 

where   to   originate Art.  IV,  S  18 

style  of  bill  referred  to  people... p.  72 
to    circulate    as    money,    prohibition 

against    Art.  XI,  S  1 

Bills  of  Exchange — 

See   Negotiable  Instruments. 

acceptance  of.  how  expressed 4634 

See  Negotiable  Instruments. 

address  of   4630 

assignment  before  due,  assignee  may 
sue  without  prejudice  of  set-off..     28 

definition    of    4628 

effect  of  when  drawee  is  fictitious... 4632 
when  drawee  is  not  competent  to 

contract    4632 

when  drawer  and  drawee  are  one. .  .4632 
foreign  and  inland  distinguished.... 4631 
is  dishonored  for  nonacceptance  when.4661 
is    not    an   assignment    of    funds    in 

hands  of  drawee 4629 

kinds  of  acceptances 4641-4643 

presentment  of  for  payment 4473 

presumption   as    to 788 

time  allowed   for  accepting 4638-4639 

Bills  in  a  Set: 

acceptance   of  set 4683 

constitute    one    bill 4680 

effect  of  discharging  one  bill  of  a  set. 4686 
effect  of  not  taking  up  accepted  bill. 4684 
liability  of  acceptor  of  parts  of  a  set. 4683 
of  an  indorser  of  parts  of  a  set.... 4682 
rights    of   holders    of   different   parts 

of  a  set 4681 

Bills  of  Revivor  and  Review — 

abolished    391 

Biologist — 

See  State  Biologist. 
Birds — 

native  song  protected 2006 

nests  of,   protected 2006 

penalty  for  violation  of  act  for  pro- 
tection      2007 


song,   nests   of  protected 2O03 

not  to  be  killed 2002 

Birth- 
declaration  of  decedent  as  evidence..  718 
Black  Bass — 

protection   of    202T 

Blackmail — 

penalty    1777 

Blind- 
county  school  superintendent  to  re- 
port as   to 3363 

district  school  clerk  to  enumerate  and 

report    33% 

institute  for,  admission  of  pupils  from 

other  states    35C5 

board  of  trustees,  how  constituted 

and   duties    3564 

clothing     and     expense    of    travel, 

when   county   to   bear 3SO 

free   education   to  whom SKI 

government     3S64 

printing  report  of 24» 

superintendent  to  furnish  informa- 
tion to  parents  when 3562 

terms    of    356 

names  of  to  be  reported  by  clerk  to 

school  superintendent U66 

report  of  county  school  superintend- 
ent as  to  persons  within  district.J5€l 


running  at  large  in  certain  counties, 

proceeding  to   take  up 4213-421( 

Board— 
of  building  commissioners,  see  Build- 
ing Commissioners, 
of    county    teachers'    examiners,    see 

Education, 
of  education,  see  Education, 
of  equalization,  see  Taxes  and  Taxa- 
tion, 
of  pharmacy,  see  Pharmacy, 
of  prisoners,   amount  allowed  sheriff 

2936. 2S57 

amount  to  whom  allowed  in  coun- 
ties of  fifty  thousand 2S36 

contract,    how    let   in    Washington. 
Clackamas,  and  Clatsop  counties 

2979-MSl 

Boarding  House  Keeper — 

lien   of,    and   how   enforced 5703-6766 

Boatman  at  Astoria — 

appropriation  for   403S 

election  and  duties  of 409 

removal,   for  what  and   how 403S 

salary  and  bond 4049 

vacancy,  how  filled 4041 

Boats — 

burning  of  is  arson 17^ 

chattel  mortgage  on,  recorded  where.5632 
common  carrier,  tug  is,  and  duties  of.2110 
damage  to  property  on  shore,  attach- 
ment and  proceedings  for 4C2S 

attachment,  priority  of 401 

undertaking  for    : 4628 

defects  in  names  of  parties  defend- 
ant  not   to   affect  proceedings... 46)9 

liability    for    4C7 

personal  Judgment,   when  not  ren- 
dered     4630 

redelivery  of  on  owner's  undertak- 
ing     46JS 

service  on  nonresident  owner 4610 

destruction  with  intent  to  defraud.. 

1816-lSi: 

injuries    from   careless   navigation... 4044 
lien  for  damages  for 4044 
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Boats-continued- 

larceny  in   i  * »» 

liens  on,  generally,  see  Liens. 

order  in  which  to  be  passed  at  Wil- 
lamette  falls   locks 4047 

sale,   evidence  of 796 

unlawful  refusal  to  pass  at  Wil- 
lamette falls  locks,  penalty 4054 

unlawful  to  delay  at  Willamette  fall8.4046 
Body — 

what  may  be  delivered  for  medical 
purposes,  and  provisions  as  to. . 
3826-3828 

Bonding  Act — 

municipal   corporation 2727-2735 

Bonding  Company — 

See  Surety  Company. 
Bonds — 
for  dry  dock,  see  Port  of  Portland, 
improvement    of    municipal    corpora- 
tion      ....2730 

redemption    2736 

irrigation  district,  description  and  re- 
quirement   4714 

Election  to  authorize,  and  proceed- 
ings     4714 

how  paid   4716 

interest,   amount   of 4714 

how    paid    4716 

investment  of  fund  for  redemption 

of     4735 

lien    of    4724 

payment   of    coupons 4736 

redemption  of    4735 

sale  of,  procedure  and  notice 4715 

school,    cancellation   of 3389 

for     building     purposes     and     how 

placed    3389 

how  issued   8389 

Interest    to    cease    when    not    pre- 
sented  on   notice 3389 

issuance,    how   obtained 3389 

limitation  as  to 3389 

payment    of    338d 

sinking    fund    for    payment 3389 

Bonds   and   Undertakings — 
appeal  by  defendant  in  forcible  entry 

and  detainer 5754 

for  enforcement  of  Judgment  not- 
withstanding stay   652 

in  justice's  court 2246 

for  restitution   of   costs 570 

for  stay  of  proceedings,  and  when 

not  necessary    550-561 

from  Justice  court 2241 

sureties,  qualification  and  Justifi- 
cation  of    2244 

provisions  of 560 

service  and  filing 549 

state  not  required  to  give 577 

sureties,    qualification    and    Justifi- 
cation     649 

arrest  in  civil  action 261 

attachment,  bond  for  delivery  of  prop- 
'  erty,  and  defense  to  action  on. 3 06 -3 07 
in   Justice's    court,    form    of.. p.  785 
of   boat    or    vessel    for   damage    to 

property    on    shore 4628 

of  plalntiflE  on  Issuance  of 298 

bail,  copy  to  be  served  on  plaintiff  in 

civil  action   268 

in  criminal  action,  form  of 1505 

form  of  in  Justice's  court 2286 

how  executed  1506 

delivery    bond    for    delivery    of    at- 
tached property,  and  defense  to 


action  on   306-307 

for  redelivery  of  boat  or  vessel  to 
owner  on  attachment  for  dam- 
age to  property  on  shore 4629 

of  defendant  for  redelivery  of  per- 
sonal property   289-291 

of  plaintiff  in  claim  for  delivery  of 

personal  property    286-288,^91 

of  plalntiflE  in  action  for  recovery 
of  personal  property  on  claim  of 

third  person   294 

for    admission    of    prisoner    to    Jail 

liberties     1024-1027 

for  appearance  of  defendant  in  con- 
tempt  proceedings    669 

for  costs,  when  to  be  given 678 

for  defense    after    default 185 

for  disbursements   in  Justice's   court 

2204-2205 

for  material  witness  in  criminal  ac- 
tion      1649-1650 

for    retention    of    personal    property 

levied   upon    236 

for  stay  of  abatement  of  nuisance  . 

345-346 

for  supplies,  contracts,  etc.,  in  coun- 
ties of  fifty  thousand 2651 

forthcoming  bond 236 

in  action  or  suit,  where  and  how  filed  646 

injunction    418-419 

of  administrator  of  partnership 1131 

of  assignee   for  benefit  of   creditors. 5732 

of  constable    2671-2673 

of     county     auditor     of     Multnomah 

county    2596-2596 

of  county   auditor's   assistants 259$ 

of  county  clerk  and  coroner 2529 

new,   when   may   be   required 2530 

of  Multnomah  county 2574 

of  county     commissioner,     none     re- 
quired     2553 

of  county  surveyor  and  assessor.2563-2665 

of  county  school  superintendent 8369 

of  county   treasurer    2547 

of  deputy  county  treasurer 2539 

of  executor    or    administrator. ..1115-lllC 

new,  when  old  insufficient 1123-1124 

of  guardian  on  saie  of  land  of  ward.. 5601 
of  Judgment  debtor  in  supplementary 

proceedings   257 

of  Justice  of  the  peace 2665-2666 

of  land    clerk     3297 

of  notaries  public    2508 

of  officers  of  municipal  corporations. 2695 

of  receivers  1082 

of  recorder  of  conveyances  in  Uma- 
tilla  county    2567 

of  school  clerk,  and  renewal  of.. 3393-3394 

original     3368 

original  bondsman  not  liable  on  sec- 
ond term    3394 

of  sheriflC    2528 

as   tax  collector 8094 

of  state  game  and  forestry  warden.. 2051 

of  state  librarian  2452 

of  state  printer  2428 

of  state  secretary   2387 

not  void  after  one  recovery 2457 

of  state  treasurer   2409 

additional,  when  required 2413 

not  void  after  one  recovery 2457 

of  superintendent  of  Insane  asylum.. 3611 
of  superintendent  of  penitentiary...  .3659 
of  superintendent  of  reform  school. .  .3635 
of  treasurer  of  Port  of  Portland  com- 
mission      4660 
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Bonds  and  Undertakings— continued— 
of  warden  and  assistant,  of  penlten* 

tiary     3660 

official,  amount  of  Judgement  or  recov- 
ery     354,  366 

breach  of,   office  becomes  vacant.. 2847 
Judgment  no  bar  to  action  for  fur- 


suit  to  establish    518 

commissioners  to  mark,  and   oath, 

duties,  and  report  of 620-522 

report,  proceedings  on 522 

pleadings 519 

proceedings  analogous  to  other  suit  520 
venue   of    618 


ther   delinquency    363  i  Of  Counties: 


leave  to  commence  action  upon ....  352 

to  whom  deemed  security 360 

who  may  sue  on 361 

on  application  of  heir  for  ahare  of 
real  estate  before  administration 

completed     1222-1224 

on  provisional  remedy  in  Justice's 
court.  Justification  of  sureties, 
where    and    how    madd,    and    on 

what   notice    2210 

on  writ  of  habeas  corpus 663 

on  writ  of  review,  bond  of  plaintiff..  698 
payment   by   surety,    right  to  repay- 
ment      244 

release    of    sureties    from    bond    of 

flduciary,   how   obtained 6770 

sureties  of  county  officials  to  Justify.2631 
payment    by,    right    to    repayment 

from  principal    244 

release  of  from  bond  of  flduciary, 

how  obtained  6770 

surety,    surety   company   may  be   on 

what     8762 

surety  company  not  required  to  Jus- 
tify     8762 

surety  company,  amount  paid  to  for 
bond  allowed  to  flduciary  or  taxed 

as  costs  by  party 8768 

to  convey,  not  revocation  of  will 6662 

to  keep  the  peace 1667-1668 

Books — 
court  may  allow  party  to  take  copy  of  633 

may  order  inspection  of  when 633 

of  science,  art,  etc..  as  evidence 770 

printed  by  public  authority,  pre- 
sumption      788 

public,  entries  in  as  evidence 767 

record,  in  mountain  or  forest,  injury 

to,   punishment    1866-1867 

Boom — 

injury    to,    punishment 1821 

Boom    Company — 

to  catch  and  hold  logs 3934 

Booming  Logs — 
improvement  of  stream  for,  see  Un- 
navigable  Stream. 
Borrowing  Money — 
restriction  upon  powers  of  municipal 

corporation    Art.  XI,  S  6 

Boundaries — 
between  counties,  how  surveyed,  ap- 
peal from,   fees,   etc 4912-4913 

common  reputation  of  as  evidence...  718 
corner,  how  lowered,  and  penalty  for 

for  injury  4916-4918 

establishment  of  by  county  surveyor, 

appeal,  how  taken 4910 

costs,    how    apportioned 4911 

effect  and   recording  of 4910 

how    effected    4907-4909 

govern  courses  and  distances 867 

inconsistent    with    measurement   and 

description,  which  paramount....  867 
northern     of     United     States     under 

treaty     pp.  23,  24 

of  municipal  corporation,  changing.  .2690 
of  state,  under  act  of  admission. p.  73 
under  constitution   ....  Art.  XVI,  S  1 


Baker    2305-2306,  2353 

Benton    2309-2310 

Clackamas   , 2311-2314 

Clatsop 2316-2317 

Columbia    2818,  2357 

Coos    2319-2320 

Crook     2321,  2369 

Curry 2322,  2831 

Douglas    2323,  2320 

Gilliam    2324,  2359 

Grant    2326-2326,  2335,  2359 

Harney     2326 

Jackson    2328-2329.  2332 

Josephine   2331-2332 

Klamath     2333 

Lake     2334-2;S35 

Lane     2336-2337 

Lincoln    2338 

Linn   2339-2440 

Malheur    2341 

Marion    2342.  2344 

llf  orro^7  2345 

Multnomah     . .  * . . . .  * . . . . . .  .'2314.  2346-2347 

Polk    2348 

Sherman     2349 

Tillamook   2361.  2348,  2317,  2363 

Umatilla     2352 

Union    2363.  2306.  2864 

Wallowa   2354-2355 

Wasco    2366.  2329.  2347,  2349.  2353 

Washington    2357.  2362 

Wheeler    2369 

Yamhill     2361-2363,  2313 

Bounties — 
for   certain   wild   animals,    and   pro- 
ceedings   to    obtain 4326-4333 

for  flsh -destroying  animals  and  fowls. 

and  how  obtained 4130-4124 

Bowling  Alley — 

license    for     3866-3866. 3868 

Boycotting 

punishment   for    1971 

Branches  of  Government — 

division    of    Art.  m,  5  1 

Brands  and  Marks — 
animal,    brand   must  be   recorded  to 

be   evidence    4200 

cutting  ear,  what  prohibited... 2 078-2079 

larceny  by  altering    1804 

may   be    branded 4200 

use    of   by   different   people,    what 

prohibited    2077 

comers,  destruction  of  marks  on 2112 

different    persons   using  same,    what 

prohibited    2077 

earmark,  how  made,  and  adoption  of. 4203 
not  to  take  more  than  half  of  ear.  4203 
for    floating    logs    and    timber,    see 
Logs  and  Timber. 

larceny   by   altering 1804 

obliterated,    unlawful    to   sell    hide.. 

2081-2082 

on  hide,  obliteration  unlawful... 2080-2082 
persons  using  same,  who  entitled  to.4202 

recording   necesssuy    when 4200 

fees    for    4204 

manner   of    4201 

recorded  brand,  owner  must  consent 


General  Index. 


27 


[  References  are  to  sections.    Oregon  Constitution,  pages  27  to  72.] 


Brands  and  Marks-pontlnuod— 

to  record   of   by   other  persons.. 4202 

prima  facie  evidence  of  ownership. 4204 
right    of    person    recording    to    ex- 
clusive use   of 4201 

stock  inspector  to  keep  record  of... 4276 
trade-mark,  see  Trade-Mark, 
trees,  marks  on,  destruction  of  pun- 
ishable   2112 

usinf     or     counterfeiting     another's, 

punishment     1840 

Breach  of  Peace — 
commitment  to  keep  the  peace.  1669-1670 
electors    not    privileged    from    arrest 

for     Art.  II,  §13 

legislators    not    privileged    from    ar- 
rest   for    Art.  IV,  5  9 

security  to  keep  the  peace 1667 

Breach  of  Promise — 

costs  and  disbursements  in  suit 561 

Bribery — 
a^rreement  to  receive,  and  punishment 

for     1879 

at  elections,   disqualification   of  per- 
son offering   Art.  n,  S  7 

legislature  to  pass   laws   regarding 

Art.  n,  5  8 

at    primary    elections    2911 

executive   officer   within   meaning   of 

act  defined    1882 

for  escape  of  prisoner 1031 

general    inhibition   against. Art.  1, 1 10 
judicial  officer  within  meaning  of  act 

defined     1880 

legislative  officer  within  meaning  of 

act  defined    1881 

of  public  officer,  and  punishment  for 

1878-1882 

of     telegraph     operator     to    disclose 

private  message   2160 

voter,   offer  to  at  election 1900,1902 

definition  of    1902 

receiving  or  promise  of  same.  1901-1902 
Bridges — 
at  crossing  of  road  over  mining  ditch 
or  ditch  for  electric  power,   who 

to   build   and    cost   of 6039 

built  by  corporation,   account  of  ex- 
penses and  collections  to  be  kept 

and   filed    5090 

public   highway,   notice   of  comple- 
tion, rate  of  speed,   etc 6087 

purchased  by  county  waen  and  upon 

what  terms  5091-6092 

tolls,    not   paying   or   overcharging, 

penalty    6088 

to  be  on  signboard 6088 

county,  see  Roads  and  Highways. 

damages   for    injury   from   public 4781 

for  injury  in  municipal  corporation. 2720 
driving  cattle  over,  what  prohibited.  1828 
on    public    highway,     authority    and 

duty  of  road  master  as  to 4864 

contract  to  build,  how  let 4860 

county  court  may  build  or  repair.. 4849 
driving     cattle     over,     what     pro- 
hibited      1828 

expense    of    building    or    repairing, 

from   what   fund   defrayed 4849 

fast  driving  on  prohibited 1828 

obstructing    or    injuring 2106 

over  boundary  stream  between  two 

counties,   how   built   or  repaired .  4851 
supervisor  to   direct   work   on   and 

control   expenditure    4827 

traction   engine,    how   to   be   taken 


across,  and  penalty  for  violation 

4779-4780 

willful  injury  to,  punishment 1822 

on    road    built    by    corporation,    au- 
thority   and    requirements    of.... 6081 
railroad,    receiver   to   rebuild,   repair, 

and  penalty  for  failure 5136-6136 

toll,  free  passage  of  militiamen  when.3198 
tolls,    not    paying    or    overcharging, 

penalty     6088 

to  be  on  signboard 6088 

British   Subjects- 
rights   of   under   treaty p.  24 

Brigades  and  Brigadiers  General — 

See  Militia. 
Broker — 

conversion  by,  punishment 1837 

liability    as    indorser    of    negotiable 

Instrument    4471 

Building    and    Loan    Associations —    • 
amendment  of  articles  of  incorpora- 
tion or  by-laws   6173 

amendment  of  articles  of  incorpora- 
tion to  be  filed  where 6174 

annual  report  and  filing  of,  fee,  and 

penalty     6176 

assessment  for  nonpayment  of  dues, 

limitation     6160 

by-laws,   adoption   and   requirements 

of     5166 

amendment  of  6173 

corporate  powers   6154 

declaration,  what  to  contain  and  re- 
quirements of   6163 

copy,   where  filed  and  recorded.... 6164 

to  be  filed  and  recorded 6163 

directors,  board  of,  how  constituted. 6156 
corporators  to  act  as  until  when... 6166 
election  of,  by-laws  to  provide  for. 6166 

expense   fund,    how   limited 5160 

,    foreign,   amount   of  securities  requi- 
site   to   do  business 5167 

condition  upon  which  may  do  bus- 
iness      6168 

conditions    imposed     upon    foreign 
corporations   in   state   where   or- 
ganized imposed  in  this  state. .  ..5170 
fees   for   filing  papers   with   secre- 
tary  of   state    6168 

forfeiture   of  right  to  do  business, 

causes     5171 

process,  meaning  of  5169 

resident    agent     5168 

soliciting  subscriptions  when  com- 
pany has  not  complied  with  act, 

penalty     6177 

interest,  what  not  within  usury  law. 6181 
loans,   by-laws   to  provide  for  appli- 
cation and   bids   for 6158 

how    made    516X 

to  whom  made  and  security  for... 5168 
may   purchase   at   Judicial   sale,    and 

dispose    of   property 6162 

meetings,    all    members    entitled    to 

vote    5167 

by-laws  to  provide  for 6156 

notice   of    6157 

name,  what  6163 

what   includes    6176 

officers,  appointment  of 5166 

by-laws  to  provide  for  appointment 

of  6166 

power  to  hold  real  estate  for  corporate 

purposes   5164 

premiums  and  fines,  what  not  treated 
as  Interest  5169 
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Building  and  Loan  Associations— continued, 
proceedings  in  organizing 5154 

provisions   of  act   must  be  complied 

with  within  what  time 5179 

real   estate,   restriction   upon  dealing 

in   5162 

secretary   to  issue   certificate  on   re- 
ceipt of  report  when 6176 

securities  deposited,  secretary  of  state 
to  examine,  and  compensation  for.6166 
deposited,  surrender  of  on  foreclos- 
ure or  upon  payment 5166 

income  from,  disposition  of 6166 

to   be  deposited  with  secretary   of 
state,  or  in  trust,  and  of  what  to 

consist    5164 

stock,     authorized     and     subscribed, 

what    necessary    6172 

by-laws  to  provide  for 5156 

certificate   of   increase    to   be   filed 

where  5174 

classes  of,  and  liability 6163 

increased  how   5173 

noncontrlbuting  forbidden   5163 

reserve  fund,   withdrawal  of,   limi- 
tation as   to 6163 

sale  of  when  company  has  not  com- 
plied with  act,  penalty  for 5178 

withdrawal  of,  and  payment  on 6161 

vote,  all  members  entitled  to  at  meet- 
ings   6167 

what  associations  are  not  within  act. 61 80 

when   organizations   completed 6154 

withdrawal  of  shares,  and  payment  on.5161 
Building  Commltslonera — 

board  of,  to  provide  water  for  public 

buUdings 5045 

Buildings — 

defacing,    punishment    1824 

trespass  on  United  States  buildings  at 
Astoria,  The  Dalles,  and  Portland 

1861-1862 

Bulls- 
running  at  large  in  certain  counties, 
and  proceedings  to  take  up. 4213-4216 
sale  of,  when  authorized,  and  dis- 
tribution of  proceeds 4222-4226 

taking  up,  owner  to  be  notified  or 

notice  published   4221 

unlawful  in  certain  counties 4217 

when  may  be  castrated 4212-4219 

when  must  be  taken  up 4220 

Buoys — 
destroying,    injuring,    or   mooring   to, 

punishment   2109 

Bur- 
destruction  of,  see  Weeds. 
Burden  of  Proof — 

where  lies 799 

Burglary — 
breaking  and  entering,  what  consti- 
tutes   1797 

by   attempting  to  get   out   in   night- 
time     1796 

dwelling  house  defined 2173 

in  building  other  than  dwelling  house.  1796 

in  dwelling  house  in  nighttime 1793 

by  attempting  to  get  out  in  night- 
time     1796 

in  daytime  1794 

indictment,  form  of p.  761 

nighttime   defined    2174 

Burial  Ground — 

illegal  disinterment,  punishment 1940 

injuring  gravestone,  trespassing,  etc.  1941 
making  roads  through,  punishment. .  .1942 


Burning — 

See  Arson. 
Bushel — 
produce  sold  by,  how  amount  ascer- 
tained     4620 

weight  of,   of  various   products 4620 

Business — 

of  state,  governor  to  transact 

Art  V.  {  13 

what  allowed  on  Sunday 1968 

what  prohibited  on  Sunday 1968 

Butter- 
See  Dairy  Products. 
Butter  ine — 

record  of  sales  to  be  kept 3782 

Cabin 
in  the  forest,    injury  to,   punishment 

1864, 1856-1857 

Calves — 
slaughtered  under  what  age,  unwhole- 
some   8793 

Canada  Thistles — 

extirpation  of,  see  Weeds. 
Canal — 
at  Willamette  falls,  see  Locks, 
commissioners,  board  of,  how  consti- 
tuted     4049 

for  irrigation   or  domestic  purposes, 

see  Water, 
for  mining  and   electric  power  pur- 
poses, see  Water. 
United  States,  appropriation  of  sites 

for     4766 

willful  injury  to,  punishment 1822 

Cancellation — 
of   negotiable   instrument,   burden  of 

proof    4526 

by  mistake,  is  inoperative ...4625 

of  patent,  see  Patent. 
Candidate — 

See  Elections. 
» Candy — 

adulterated,  sale  of  prohibited 2124 

adulterating,  penalty  for 2125 

Canneries — 

classification  and  license  fee 4094 

when  not  operated  previous  year.  .4094 

inspection  by  warden 4102 

several  operated  by  same  person,  sep- 
arate licenses  required 4094 

Capacity  to  Sue — 

objection,  how  taken 68 

Capital- 
location,  how  determined.  Art.  XTV,  S  1 

how  removed Art.  XTV,  S  3 

submission  to  people Art.  I,  S  21 

records  to  be  kept  at,  and  secretary 

to  reside  at Art.  VI,  §  6 

supreme  court  to  hold  term  annually 

at Art.  VII,  §7 

Capitol- 
supplied  with  water  how 5046 

Carcass — 
placing    in    water    or    near   dwelling, 
penalty    and    Jurisdiction    to    en- 
force   2130 

used  for  domestic  purposes,  or  near 
dwelling,  penalty  and  Jurisdiction 

2129-2181 

putting  In  river  or  elsewhere  to  in- 
Jury  of  health  unlawful 2181 

Cariock  Keys — 

making  without  carrier's  consent.2113-2114 
Carrier,  Common — 

lien  of,  and  how  enforced 6674-6076 

making  switch  or  cariock  key  with- 
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Carrier,  Common— continued- 
out  consent,   punishment. .  ..2113-2114 
not   to  carry  sheep  without  permit.. 4278 
number  of  sheep  allowed  to  be  shipped 

without  inspection 4317 

railway  corporations   are 6089 

to  give  name  and  address  of  shipper 
or  consignee  of  suspected  un- 
wholesome food  3783 

transporting    live    stock,    prosecution 

for  violation  of  act 4308-4810 

treatment  of  animals  transported. 4306-4307 

tug  boat  is,  and  duty 2110 

unclaimed    property   held   by,    dispo- 
sition of,  see  Lost  and  Unclaimed 
Property. 
Carrying  Concealed  Weapons — 
penalty   and   Jurisdiction   of   offense. 

2088-2089 

Case- 
submitting   without  action 193-196 

entry  of  Judgment,  and  time  of..  199,  201 
Cashier — 

effect  of  making  negotiable  instru- 
ment payable  to 4444 

Cattle  Brand- 
See  Brands  and  Marks. 
Cause — 

final  record  of,  when  and  how  made.  209 
insufficient  to  be  submitted  to  Jury..  183 
of    accusation,    right    of    accused    to 

demand  Art.  1, 1 11 

of  action,  Joinder  in  same  complaint..     94 
improper  Joinder  of,  ground  of  de- 
murrer       68 

misjoinder,  striking  out  pleadings..  106 

reference  to  in  answer 74 

what  does  and  what  does  not  sur- 
vive      379-380 

of  suits,  see  Suits. 

joinder 403 

what  survives   484 

Cemeterlee — 

Illegal  disinterment,   punishment 1940 

incorporation  of,  see  Corporations, 
injuring  gravestone,  trespassing,  etc.  1941 
making  roads,  railroads,  etc.,  through, 

punishment   1942 

recopying  plats  in  Benton  and  Clack- 
amas counties   2760-2762 

trespassing,  civil  liability  for 1941 

Census — 

assessor  to  make,  and  time  of 3169 

when  to  begin  to  make 3164 

deceit  by  assessor,   penalty 3163 

forms,   secretary  of  state  to  furnish 

clerk  with   3162 

legislature   to  provide  for. Art.  IV,  S  6 
neglect  of  duty  by  assessor  or  clerk, 

penalty    3163 

of  inhabitants  and  products  of  state, 

generally    , 3169 

roll,  form  of 3160 

return  of  by  assessor 3161 

Central  Oregon  State  Normal  School — 

See   Education. 
Certain  Sum — 

definition  in  negotiable  instrument.. 4404 
Certificate — 
appeal  in  criminal  action,   certificate 

of  probable  cause 1475 

copy,    certified,    of    public    writings, 

what  to  contain 760 

deposition  taken  in  state 837 

taken  out  of  state 819 

election,  certificate  of,  see  Elections. 


execution    sale,    certificate    to    pur- 
chaser      246 

not  to  circulate  as  money. Art.  XI,  9  1 
of  clerk  on  foreclosure  of  mortgage.432-434 

of  garnishee  In  attachment 304 

of   service    of   summons,    what    must 

contain 62 . 

of  sheriff  on  attachment  of  real  prop- 
erty   801-30S 

of  title  to  lands,  see  Regrlstratlon. 
search  of  records  and  files,  certificate 

of     691 

teachers,  county  3360 

state   3848-3364 

Certification  of  Check — 

equivalent  to  acceptance 4689 

who  are  discharged  by 4690 

Certified  Copies — 

by  county  officials,  fees 2936 

how  made   760 

of  proof  of  publication  as  evidence..  823 

of  record  of  will  as  evidence 1111 

of  records  and  files  of  court,  who  to 

make    691 

of  what  documents  as  evidence 765 

Certiorari,  Writ  of— 

abolished  in  criminal  actions 1461 

appeal  from  judgment  on 603 

by  whom  allowed 69S 

concurrent  with  appeal 697 

from  county  court  in  transaction  of 

county  business    920 

in  what  cases  allowed 697 

intermediate  order  reviewable  by....  696 
judgment  of  Justice  of  the  peace  sub- 
ject to  2298 

judgment,  what  Is 693 

limitations     602 

motion  and  order,  same  as  in  action . .  693 

parties,  how  known 692 

petition  for,  requirements  of 696 

power  of  court  on 603 

return  of   599-602 

same  as  writ  of  review 694 

to  whom  directed,  and  stay  of  pro- 
ceedings on   699-600 

undertaking  of  plaintiff  on 698 

when  allowed  697 

when  and  how  issued  and  served....  601 
who  may  prosecute,  and  what  subject 

to 695 

Chalnmen — 
for    county    surveyor,    qualifications, 

oath,  and  compensation 4902 

Challenge — 
at    election,    see    Elections;    Primary 

Elections, 
of  person  offering  to  register  wrong- 
fully     2870 

to  duel,   disqualification  for  office... 

Art.  n,  §  9 

to  grand  Juror,  what  allowed 1269 

to  Juror,  bias,  actual,  enumeration...  123 

implied,  enumeration  122 

in    criminal    actions 1387 

causes,  general  enumerated 120 

particular  enumerated 121 

exemption  not  ground  of  challenge.  124 

for  cause,   defined 119 

for  having  acted  within  the  year. 966,  986 

in  criminal  actions,  generally 1387 

Joinder  in  by  plaintiffs  and  defend- 
ants      125 

kinds  of   117 

may  be  taken  orally 130 

order  in  which  taken 126-127 
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Challenga— continued--  ,^_ 

peremptory  deflnea  lio 

number  allowed 126 

several  defendants,  either  may  chal- 
lenge, but  all  must  Join  in  crim- 
inal action  1388 

taken  by  defendant  first 126 

to  panel,  not  allowed 117 

trial    of    128 

challenge,   exception,   denial  may 

be  oral 130 

rule  of  evidence 129 

when  to  be  taken 126-127 

to  referees  164 

Change — 
from  territory  to  state,  laws,  rights, 

and  officers  continued 

Art.  XVin.  §§  7-10 

of  name,  adopted  child's  name 6328 

application  for 6326 

certificate  for 5327 

Judge  to  report  annually 6329 

notice  of  application,  and  decree... 6327 
special    laws    regarding    prohibited 

Art.  IV.  I  23 

of  place  of  trial,  same  as  change  of 
venue. 

of  venue,  allowed  but  once 49 

allowed  when,  and  to  what  county.     46 

applicant  to  pay  costs 48 

because  commenced  in  wrong  county    46 

imparl tal  trial  impossible 46 

causes    46 

clerk  to  transmit  record 47 

costs  of.  who  to  pay 48 

court  may  vacate  order  for  when. ..    49 

deemed  complete  when 60 

for  disqualification  of  Judge 45 

for  prejudice  of  Judge  or  people...     46 
in  criminal  action,  generally..  1250-1267 
clerk    to    prepare    and    transmit 

record 1262 

costs  on   1254 

defendant    in   custody   to   be   re- 
moved to   1256 

released  on  bail,  must  appear..  1256 
either  party  may  have  once  only, 

except 1267 

to  what  place  proper 1261 

when  deemed  complete 1253 

in  Justice's  court,  causes  and  gen- 
eral  provisions    2216 

Justice  to  transmit  transcript.  ...2216 
party   applying   to  pay   disburse- 
ments of  change 2216 

when   deemed    complete 2217 

in  suit  in  equity,  causes 398 

when   may  be   taken 898 

special  laws  regarding  prohibited... 

ArtIV.§28 

Character- 
arrest  in  action  for  injury  to 260 

of  witness,  evidence  of  to  rebut  pre- 
sumption of  truth 695 

of  witness   or  party,   when   may   be 

shown  in  evidence 864 

representations   as   to   of   third   per- 
sons, memorandum  necessary....  798 
Charcoal — 

measure  of   4621 

Charges — 

railway,  provision  as  to 5126 

Charge  to  Jury — 

how  and  when  given 132 

what  to  contain 139 

Charitable    Corporations    and     Institu- 
tions- 


authority  to  receive  and  control  minor 
child,    when    3W6 

complaint  and  proceedings  before 
Judge  on  surrender  of  child SM7 

incorporation  of,  see  Corporations. 

institution  for  foundlings  and  orphans, 
see  Orphan  Asylum. 

Judge  may  surrender  minor  child 
to  when  3605 

legal  guardian,  institution  Is,  and  may 
exercise  right  of  parents  as  to 
what     3601 

receiving  appropriation  from  state,  to 
make  statement  qtiarterly 3604 

surrender  presumptive  evidence  of 
right    of    corporation 3608 

to  have  custody  of  infant  convict, 
when 1449  -14M 

upon  what  showing  surrender  of  child 

required    3601 

Charitable  Uss— 

conversion  of  property  intended  for 
by  trustee,   punishment   1850 

property  for,  exempt  from  taxation.. 

Art.IX.§l 

Charter — 

action    to    avoid 365-166 

corporation,  see  Corporations. 
Charts — 

as  evidence  "70 

Chattel   Mortgages — 

conditions  broken,  mortgagee  entitled 
to  possession 66S6 

discharge  by  affidavit  or  certificate.. 5634 

executed  or  proved  in  manner  of  con- 
veyance      56J0 

fees  of  officers  on  sale  on  foreclosure. 5639 

filing  of  prior,  legalised 6615 

foreclosed  how    56J7 

fraud,  presumption  of  from  failure  to 
deliver  property   788 

making  when  not  owner  of  goods, 
punishment   1812 

mortgagor  may  be  guilty  of  larceny.  1806 

possession  of  goods,  action  for 5636 

mortgagee,  when  entitled  to 5636 

presumption  of  fraud  when  goods  not 
delivered    788 

recording     6631 

fees     5631 

indexes,    how   kept 6631 

of  prior,   legalised 5635 

on  vessel  over  twenty  tons,  where 

recorded    568! 

or  delivery  of  possession  necessary 

to  validity  6683 

when    instrument   covers   real   and 
personal  property  5631 

removal  of  property  suspends  lien  un- 
til recorded  in  county  removed  to 
or  possession   taken 5682 

sale    on    foreclosure,    disposition    of 

proceeds     5638 

fees   of   officers 5639 

return  of   6638 

satisfaction   5634 

statutes  applicable    6634 

transfer    5634 

vessels  over  twenty  tons,  where  re- 
corded     5632 

void  unless  recorded  or  possession  de- 
livered      5633 

Chattels- 
presumption   of   fraud   from   sale   or 

mortgage  without  delivery 788 

Cheat— 

at  common  law,  punishment 1813 
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Checkt — 

by  telegraph,  and  effect  of 4769 

certifying,  and  effect 4689-4590 

definition  of   4687 

do  not  operate  as  an  assignment  of 

any  funds    4691 

presentment  for  payment 4688 

subject  to  same  rules  as  bill  of  ex- 
change      4687 

Cheese — 
how  marked,  and  proportion  of  but- 
ter fat  to  contain 3771 

offered  at  retail  to  have  label 3788 

packages  to  be  stenciled 3773 

penalty  for  violation  of  act,  and  fines, 

how  disposed  of 3791-3792 

stencil    to    be    provided   by    commis- 
sioner     3773 

Chief  Justice— 

who  is   Art.  Vn,  S6 

Child— 

See  Parent  and  Child, 
death  of,  concealing,  punishment....  1923 
injury  to  or  death  of,  who  to  prose- 
cute for 34 

seduction  of,  who  may  bring  action. .  85 
stealing  is  crime,  and  how  punished.  1776 
substitution    of   false    is    crime,    and 

how  punished 1835 

witness,  competency  as 723 

Children — 
asylum   for  orphans   and  foundlings, 

see  Orphan  Asylum, 
homeless,  neglected,  and  abused,  sur- 
render  of  to  charitable   corpora- 
tion,  and   provisions   regarding.. 

3606-3609 

maintenance  and  custody  pending  suit 

for  divorce 612 

permanent   613 

support,  petition  for,  and  general  pro- 
visions regarding  5240-5243 

when  liable  for  parents'  support.  2664 -2 666 
Child  Stealing- 
how  punished    1775 

Chinese — 

employment    on    public    works    pro- 
hibited      4768 

marriage  with  white  person  void,  and 

penalty  for 1999-2000 

marriage    with   prohibited 5217 

not  to  hold  real  estate  or  work  min- 
ing claim   Art.  XV,  §  8 

solemnizing    or    issuing    license    for 

marriage  with,  penalty 2001 

thistle,  extermination  of,  see  Weeds. 
C hoses  In  Action — 

assignment  of,  and  suit  by  assignee. 2 7 -28 
effect   of   assignment   upon   defenses 

and  set-offs 28 

Christmas — 

excluded  from  computation  of  time..  631 

holiday,  and  nonjudicial  day 946.3918 

Churches — 

burning  of  is'  arson 1780 

incorporation  of,  see  Corporations. 
Chute- 
See  Logging  Road  or  Chute. 
Circuit  Court- 
appeal  from  in  criminal  actions 1464 

appeal  to,  how  tried 658 

within  what  time  taken 649 

appellate  Jurisdiction  of.  .Art.  VII,  S  9 
apportionment    of    business    between 

Judges  in  first  district 891 

in  fourth  district 896-897 

in  third  district 893-896 


attorney  may  be  suspended  by  until.  1075 
change  to  from  Justice's  court  when 

title  to  land  is  concerned 2218 

clerk,  duties  of  in  Multnomah  county, 

who  to  perform 2676 

county  court  to  examine  books  of 

when 2630 

office  abolished  in  Multnomah 2569 

to    arrange     papers    and    files    in 

fourth    district    898 

to  receipt  and  account  for  fees ....  1089 

who  to  perform  duties  of 

Art.  Vn,  116 

costs  in,  what  allowed 564 

fees  in  1085-1088 

Judges,  see  Judge. 

elected  in  distinct  classes 

Art.  vn,  §10.. 2467 

election,  in  various  districts... 2484 -2491 
in  fourth  district  may  sit  in  banc. .  896 
not  to  allow  partner  of  district  at- 
torney to  defend  what  action.... 2506 

oath  of   Art.  vn,  5§  10,  21 

qualifications 2474-2475 

of  what  department  to  act  in  fourth 

district    900 

required  to  perform  duties  in  other 

districts    when    892 

salary    2926 

supreme  Judge  not  to  perform  duties 

of   Art.  VII,  §10 

terms  of  oflace Art.  VII,  §  10 

to  make  rules  in  fourth  district....  899 
to  receive  session   laws  and   Jour- 
nals      2439 

Judicial  power  not  otherwise  invested 

belongs  to Art.  Vn,  §  9 

Jurisdiction  Art.  Vn,  §9..  890 

of  habeas  corpus  proceedings 660 

of  mandamus  proceedings 616 

Jurors,   panel,   how  drawn  and  sum- 
moned     ; 974-981 

may    suspend   attorney 1076 

ministerial  officer,  who  is. Art.  Vn,  fi  16 
officers,  appointment  and  payment  of  902 
orders    out    of    district.    Judge    may 

make,  and  how  enforced 944-946 

organization  of   890 

power  vested  in,  and  nature  of 

Art.  VII,  §  1 

records  and  files  of,  what  constitute 

and  how  kept 581-691 

reporter,  and  duties  of 903-908 

seal,  what  and  who  to  keep 938-941 

supervisory  power  over   inferior  tri- 
bunal     Art.  vn,  S  9 

supreme  Judge  not  to  perform  duties 

in    Art.  VII,  S  10 

terms  of  Art.  VII,  §8 

how  appointed  by  Judge 901 

in  various  counties 2492-2500 

what  are   890 

to  act  for  county  court  when  Judge 

interested     914 

trial  fee  in 1086 

Circuit  Judges — 

See  under  Circuit  Court;  Judge. 
Circulation  of  Newspaper — 
See  Publication. 

circulation,    how   determined 2638 

Circuses — 
license,    and    penalty    for    exhibiting 

without   3878-3880 

Citation— 

in   probate    maters iioo 

to  heirs  on  sale  of  real  property  by 
executor,  and  service  of 1174-1175 


32 


General  Index. 

[  Referenoeit  are  to  sections.    Oregon  Constitution,  pages  27  to  72.] 


Citation— continued—    .  ^ 
to  person  charged  with  secreting  es- 
tate      11*8 

to  surviving  partner  when 1134 

Cities- 
appropriation     of     land    and     water 

courses  by   6108 

courts  to  be  created  in. .  .Art.  VII,  I  1 

debt    of.    state    not    to   assume 

Art.  XI.  S  8 

Incorporation  of  and  public  improve- 
ments in,  see  Municipal  and  Pub- 
lic Corporations, 
may  aid  in  public  improvements  and 

proceedings    therein    2520-2621 

not  to  be  interested  in  corporations.. 

Art.  XI,  9  9 

officers,  election  of Art.  VI,  9  7 

vacancies,    how    filled. .  .Art.  VI,  9  9 

ordinance  of,  how  pleaded 90 

plat,   donation   by,   how   construed..  .2738 
selling  lots  before  recorded,  penalty 

2736-2737 

property  exempt  from  execution 227 

restrictions  upon   Art.  XI,  9  6 

statute   of   limitations   does    not   run 

against  in  public  property 4820 

trespass  for  cuttin^r.  girdling  trees  in 

348-349 

Civil  Death— 

defined 2164 

Civil  Jurisdiction— 

or   county    court Art.  VII,  9  12 

over  Columbia  and  Snake  rivers 

Art.  XVI,  9  1 

Civil  Power — 

military   to  be  subordinate   to 

Art.  I,  9  27 

Civil  Process — 
discharge  of  prisoner  when  held  on.. 

*. 3693-3706 

Clackamas  County — 
board  for  transaction  of  county  busi- 
ness     2622 

boundaries     2311-2314 

commissioners,   appointment   of,   and 

quorum     2626 

compensation     2625.  2978 

duties  and  powers    2624 

election  and   term 2623 

repeal  of  existing  enactments 2629 

vacancy,  how  filled 2627 

who  chairman   2624 

county  Judge  not  to  transact  county 

business     2626 

part  of,  annexed  to  Multnomah,  and 

records  in  regard  to 2314-2315 

part  of  Yamhill  annexed  to 2313 

plats    of    towns    and    cemeteries    in. 

recopying     2750-2762 

plats  of  towns  in,  requisites  of 2753 

publication    of    notices    of    tax    and 

Judicial    sales    2628 

Claim  and  Delivery — 

affidavit  for  delivery 285 

claim    of    property    by    third    person, 

proceedings     294 

expense   of   care   of   property,   sheriff 

to  demand  from  whom 2936 

in  Justice's  court,  same  as  in  courts 

of  record   2206,  2208 

plaintiff  may  claim  delivery  in  action 

to  recover  personal  property 284 

powers  of  sheriff  in  taking:  property..  292 
property,  how  kept  and  delivery  of. . .  293 
may  be  taken  from  defendant,  and 
delivered   to  plaintiff 286 


redelivery  of  property  to  defendant28S-281 

return  of  sheriff 2S5 

undertaking  of  defendant  for  rede- 
livery of  property,  and  Justifica- 
tion of  sureties 289-ai 

of  plaintifF.  and  service  of  copy  on 

defendant  2ST 

exception  to  sureties  and  Justifi- 
cation     2» 

when   property   claimed   by  third 

person     2M 

Claims — 
against     decedent's     estate,     general 

provision     1158-llCT 

See    Decedent's    Estate;    Elxecutors 
and  Administrators, 
against    municipal    corporation,    how 
presented,  audited,  and  paid. 2705-2716 

against  state,  auditing tSSI 

auditing  and  allowing  when  no  ap- 
propriation made,  or  appropria- 
tion exhausted  239& 

drawing  warrants  for  wnen  no  ap- 
propriation made  or  appropriation 

exhausted  23M 

proceedings   in   determining 23$S 

requirements    of    2397 

who  not  to  prosecute..  .Art.  XV.  S  T 

public,   paid   in  what  money J158 

to  property  levied  upon,  proceedings 
2:9-3: 

Clatsop  County — 

boundaries     2Slfi-23i: 

Clergymen — 

privileged  communications   to 724-72i 

Clerks- 
circuit  court,  see  Circuit  Court, 
county  court,  see  County  Court, 
county,  see  County  Clerk, 
election,  see  Elections, 
of  court,  certificate  on  foreclosure  of 

mortgage    432-434 

not  to  be  ball 2T« 

to  keep  records  and  files  how..5Sl-S91 
to  tax  costs,  and  proceedings  on.5€S-6T0 
trial  fee  paid  to  and  how  accounted 

for 1W4 

of  grand  Jury,  appointment  and  du- 
ties     1275 

primary  elections,  see  Primary  Ellec- 

tions. 
school,  see  Bkiucation. 

supreme  court   886 

deputy,  appointment  and  powers  of.l006 

salary  8S6 

general  powers  and  duties 1008 

office   hours    1005 

office,  where  kept  and  how  fur- 
nished     lOOJ 

prohibited   from   practicing   law   or 

having  partner   889 

salary     , 886 

to  account  for  trial  fees  when 1095 

Clover  Seed — 

pounds    in    bushel 46^0 

Cocaine — 
license    for    sale    of,    see    Poisonous 
Drugs. 
Cocklebur — 

destruction   of,   see  Weeds. 
Cohabitation — 

lewd,  punishment  1930 

Coin — 
claims  against  state,   county,   school 

district,   etc.,   to  be  paid  in 3158 

contracts  for  payment  in  specific  kind.5723 
counterfeit,  attempt  to  utter  is  crime.  1S64 
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Coin — continued — 

making  or  having  tools  for  is  crime.  1866 

counterfeiting,    punishment  - 1863 

redemption  from  tax  sale  to  be  made 

In      3124 

Collection — 
of    money   due   state,   publication    of 

la'ws  in  regard  to 2403 

of  taxes,  special  laws  prohibited 

Art.  IV,  S28 

See  Taxes  and  Taxation. 
College — 
incorporation  of  denominational,   see 
Corporation. 
Colonel — 

See  ly^ilitia. 
Colts- 
lien    upon   for   stud   fees 4323 

Columbia    County — 

boundaries  2318-2857 

officers    to  turn  over  fees 2982 

Columbia   River — 

improvement    of,    see   Port    of   Port- 
land. 

jurisdiction  over   Art.  XVI,  9  1 

navieration  of  to  be  free  to  whom. p.  24 

pilota^re  on,  see  Pilotage. 

state   to  have  concurrent  Jurisdiction 

p.  73 

to   be    common  highway  and  forever 

free    pp.  73-74 

Commander- in-Chief — 

governor   is   of   what Art.  V,  8  9 

of  militia,  staff,  how  constituted 3176 

Commencement  of  Actions — 
See   Actions;   Summons. 
Commission — 

duty  of  secretary  of  staie  as  to 2388 

formal  requirements Art.  V,  S  18 

to  take  testimony,  general  provisions 

828-832 

Commissioners — 
county,  see  County  Commissioners, 
deposition    taken    before    in    another 

state   how    833-834 

for  selection  and  sale  of  school  lands, 

sec  Lands, 
in   suit   to   establish   boundaries,    ap- 
pointment, duties,  report 520-522 

report,    proceedings   on 521-522 

of     canal    at    Willamette    falls,    see 

Locks, 
of  deeds,  appointment,  powers,  etc.989-990 
of  agrricultural  societies,  see  Agricul- 
tural Societies, 
of    drainage    districts,    see    Drainage 

Ditches   and   Districts, 
to  assign  dower,  see  Dower, 
to    take    affidavits    and   acknowledg- 
ments      989-990 

to  take   testimony,  appointment  and 

powers   of    989-990 

Commissions — 
of  all  officers  to  be  signed   by  gov- 
ernor     Art.  V,  §  18 

sealed  and  attested   by   secretary   of 

state     Art.  V,  9  18.  .238S 

to  issue  in  name  of  state.Art.  V,  {  18 
Commitment — 
for   examination    In   criminal   action, 

form    of    1625 

for    failure    to    give    undertaking    to 

keep  the  peace 1669-1671 

in  criminal  action  on  preliminary  ex- 
amination, when  and  how  made, 

and  form  of 1643-1647 

of  defendant  when  verdict  against 

3 


him   1428 

order  for  bail  on 1648 

party   remanded   on  habeas  corpus 

proceedings  when 636 

recommitment  after  bail  given,  gen- 
eral provisions  1533-1640 

of  defendant  in  contempt  proceed- 
ings, warrant  to  specify  what....  673 

to   reform   school 3639 

at  suggestion  of  grand  Jury 8640 

expenses    of    3647 

Judge  may  arrest  criminal  proceed- 
ings, and  commit  to  when 3641 

what  youths  may  be  committed... 3643 
Committee — 
appointed  by  foreign  Jurisdiction,  no 

authority  in  this  state 760 

Common  Carrier — 

lien  of.  and  how  enforced 6674-5676 

making  switch  or  carlock  key  without 

consent,  punishment 2113-2114 

not  to  carry  sheep  without  permit.  ..4278 
number     of     sheep     allowed     to     be 

shipped    without    inspection 4317 

railway    corporations    are 5089 

to  give  name  and  address  of  shipper 
or  consignee  of  suspected  un- 
wholesome  food    3783 

transporting    live    stock,    prosecution 

for  violation  of  acts 4308-4310 

treatment  of  animals  transported. 4306- 4307 

tug  boat  is.  and  duty  of 2110 

unclaimed  property  held  by.  disposi- 
tion of,  see  Lost  and  Unclaimed 
Property. 
Common  Good — 

right   of  people   to  consult  for 

Art.  I,  9  26 

Common  Law — 

gross  fraud  or  cheat  at,  punishable.  .1813 
Common   Reputation — 

evidence  of,  and  as  evidence 718 

character  of  bawdyhouse 1933 

Common  Schools — 
See  Education. 
Commutation — 

governor  may  grant Art.  V,  §  14 

papers   relating   to,    to  be   fllfed   with 

secretary  of  state 1580 

pardon,  see  Pardons. 

power  to  grant 1572 

printing  report  of  commissioners 2430 

report  of  to  legislature 1676 

Company — 

stock,  see  Corporations. 
Co  m  pen  sat  i  on — 

See  Salaries  and  Compensation. 
Complaint — 

action  commenced  by  filing 51 

allegations  not  denied,  effect  of 96 

amended  is  complete  in  itself 105 

amendment  of,   procedure  after 70 

upon  demurrer 70 

answer  and  demurrer  to  at  same  time.     75 
causes  of  action  which  may  be  Joined    94 

contents  of   67 

copy  to  be  served  with  summons 55 

demurrer   and    causes   of 68 

filing  is  commencement  of  action 51 

first   pleading,   complaint   is 66 

in  action  for  libel  or  slander 91 

for  usurpation  of  office 371 

to  recover  real  property  by  cotenant 

or  tenant  in  dower 337 

to   recover  real   property,    what   to 

state     328 

in  equity  suit,   insufficiency   may   be 
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Complaint— continued--  ,     ^  .  .^ 

objected  to  at  trial  when 401 

In  forcible  entry  and  detainer 6747 

in  partition  suit,  contents  of 486 

supplemental,    when  authorised ....  449 

in  suit  to  establish  boundary 619 

material  allegations  defined 96 

not  denied,  deemed  true 96 

objection  that  action  was  not  com*- 

menced  in  time,  how  taken 8,68 

objections  to  for  insufficiency  in  equity  401 
what  and  when  taken  by  demurrer  68 
what  not  waived  by  failure  to  make    72 

when  deemed  waived 72 

when  taken  by  answer 71 

ordinance,  how  pleaded 90,2726 

striking  out  on  refusal  of  party  to  be 

witness    809 

supplemental    108 

waiver  of  objections  to 72 

what  to  contain 67 

Compounding  Crime — 

person  liable  as  principal 1326 

punishment  for  1889 

Compromise — 
agreement  for,  valid  without  seal....  767 
of  crime,  bar  to  further  prosecution.  1656 

generally 1654 

must  be  by  leave  of  court 1565 

order  for   1566 

what  may  be  compromised....  1664,  1557 
offer  of.  how  accepted,  and  effect  of.  632 

how  made 532 

not    an   admission 868 

Compulsory  Attendance — 

at    school     3423-3426 

Computation — 

of  time   531 

Concealed   Weapons — 

cari-ylng.    punishment    2088-2089 

Concealing   Stolen   Property- 
punishment     1809 

Concealment — 

of  crime,  punishment  1889 

of  death  of  child,  punishment 1923 

of  defendant,  effect  upon  running  of 

statute  of  limitations 16 

Conclusions — 
claimed  to  be  established.  pUrty  may 

submit  to  jury  how 134 

of  law  and  fact  separately  stated  in 

decision  by  court 158 

in  decision  by  referee 166 

Conclusive  Evidence — 

defined     690 

specification  of   787 

Conclusiveness  of  Judgment — 
generally,  see  Judgments. 

in  habeas  corpus  proceeding 661 

Concubinage — 

taking  female  under  sixteen  for 1928 

Condemnation  of  Land — 
See  Eminent  Domain. 
Conditional  Sale — 

railroad,  rolling  stock  and  equipment. 5137 
Conditions  Precedent — 

pleading  performance 88 

Condonation — 

defense  to  suit  for  divorce 610 

Conduct  In  Penitentiary — 
report  of  good  to  governor,  and  re- 
mission of  sentence 3668-3676 

Confession — 
of  adultery  not  sufficient  for  divorce.  869 

of  crime,   admissible  when 1403 

not  alone  sufficient  for  conviction.  1403 
of  Judgment,   entry  of  Judgment  on. 


what  to  state  and  time  of. .  .199.  291 
effect   of  agreement  for  on  nego- 
tiable instrument  4407 

for  security  against  contingent  lia- 
bility     192 

generally    186-192 

how    made    189 

in  action  against  several,  who  may 
make,  and  against  what  property 

enforced    188 

not  appealable  548 

payable  in  installments,  execution.  192 

to  be  verified  how 191 

who  may  make    187rm 

without  action  199 

of  murder,  court  to  determine  degree.lTSS 
Confirmation — 

of  sale  on  execution 242 

Congress — 
acts  of  to  be  deposited  in  state  li- 
brary     2394 

proceedings  of,  how  proved 735 

Congressional  Districts — 

apportionment  of  counties  into 2364 

Congressmen — 

election,    when   held 2365 

certificate   of    2384 

not  to  be  governor Art  V,  !  3 

place  of  voting  for Art  n.  9  17 

Connivance — 
may  be  pleaded  in  bar  in  suit  for  di- 
vorce      519 

Consangu  Inlty — 

ground  for  challenge  of  Juror 122 

marriage  void  for 602,504 

Consideration — 

agreement  void  without  when 797 

in    negotiable    instrument    effect   of 

lack  of    4430 

effect  'of  partial  failure  of 4430 

presumption   as    to 4426 

what  constitutes  4427 

presumption  of  in  what  cases 7SS 

recital  of  not  conclusively  presumed 

true     787 

seal,  primary  evidence  of 7S5 

Consignee   of   Unclaimed    Property- 
sale'  by,    see    Lost    and    Unclaimed 
Property. 
Consolidation — 

of  actions  and  suits K6 

of  contiguous  municipal  corporations.2C91 
of    school    districts    in    incorporated 

towns     3397 

Conspirators — 

evidence  of  declaration  or  acts "IS 

Constable — 

actions  against,  limitation < 

district,   how  established 2663 

election  of  2670 

embezzlement  of  funds  derived  from 

sale  of  swine  running  at  large... 4234 
estrays  to  be  sold  by,  and  how,  see 
E^trays. 

fees,    amount    3006 

amount,  Multnomah  county 3916 

game  and  fish  law.  duty  to  enforce.. 

2064,2066 

mileage,   how  computed 298S 

not  liable  as  garnishee 259 

oath  and  bond 2671-2673 

peace    officer    1693 

salary  in  cities  of  fifty  thousand 3007 

no  other  compensation  allowed 3607 

service  of  subpoena  in  Justice's  court 

to  be  made  by 1549 

special  laws  prohibited. .  .Art  IV,  9  23 
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Oonstable— continued—  „^„.  ^^„, 

term  of  office  2670-2671 

to  Inform  and  prosecute  for  gambling 

1950-1951 

to  report  sale   of  liquor  on  election 

day    1976 

vacancy,    how   filled 2674 

Oonstitution — 

Amendment,   how   made 

Art.  XVn.  §§  1.  2 

election  for  acceptance  or  rejection  of 

Art.  XVin 

of    Oregon    pp.  27-72 

of  United  States,  see  separate  index 
preceding  this. 

saving  of  existing  rights 

Art.  XVin,  1 10 

'When  to  be  deemed  accepted  or  re- 
jected     Art.  XVni.  §3 

Construction — 

of  criminal  code 2192 

of  description  in  conveyance 867 

of  notice  in  writing 713 

of  notice  of  protest 713 

of  penal  statutes .2192 

of  pleadings  to  determine  effect  of...     85 
of   statute,   in  criminal  action,   court 

to  construe   1409 

of  statutes  and  instruments,  circum- 
stances, what  considered 708 

effect  to  be  given  to  all  parts 706 

experts  to  decipher  characters  and 

interpret   language    711 

in  favor  of  natural  right '. 714 

intention   to   govern 707 

office   of  Judge   to  declare,    not   to 

make    706 

particular    provision    or    intent    to 

govern  generally    707 

terms    taken    in    their   general    ac- 
ceptance       709 

two  constructions,   which   adopted.  712 

written  words  control  printed 710 

of  wills   6576 

of  words  in  indictment  1312 

of  writing  by  what  law 705 

Contagious  Diseases — 

power  of  school  board  as  to 3389 

prevention  among  animals,   see  Ani- 
mals. 
Contempt — 

affidavit   on   proceedings    for 665 

appeal  from  Judgment  In,  and  effect.  676 
application  for  bail  after  refusal  by 

another  magistrate   is 1500 

for  order  when  refused  by  another 

Judge   Is    537 

arrest  and  custody  of  defendant. 668,  675 
attorney  for  nonresident  plaintiff  re- 
fusing to  pay  costs,  is  guilty  of.  578 

bail,  when  and  how  given 668-669 

committed  in  presence  of  court,  how 

punished  664 

defendant  to  be  produced  If  in  cus- 
tody      666 

failure  to  appear 676 

may  be  Indicted 674 

to  answer 666 

defined     662 

disobedience  of  order  for  discharge  in 

habeas  corpus   645 

for  inspection   of  books   is 533 

for  failure  to  pay  costs 578 

garnishee,  disobedience  by  is 323 

imprisonment  for,  party  remanded  on 
habeas  corpus,  proceedings  when  633 
until   compliance    673 


in  Justice'  court.  Justice  code  to  pro- 
vide    676 

proceedings  and  punishment. .  .2303-2304 
in  presence  of  court,  how  punished...  664 
indemnity  to  party  injured,  and  bar 

of    672,  675 

indictment,  disclosing  fact  in 1297 

for  same  offense   674 

inspection    or    copy,    party    refusing 

guilty  of  533 

Judgment    and    sentence 671,  672 

notice   to   bring  party   into   must   be 

personal    544 

of  house  of  legislature,  punishment . . 

Art.  IV,  9  16 

order  to  show  cause 666 

party  arrested  may  be  discharged  on 

ball     668-669 

plaintiff  in,  and  who  to  prosecute....  667 

power  of  court  to  punish  for 930 

proceedings  if  party  do  not  appear...  675 

punishment,    what  authorized 663 

refusal  of  Judgment  debtor  after  exe- 
cution to  answer 256 

to  comply  with  decree  of  court  of 

equity    is    416 

return    of    warrant 670 

state   is   plaintiff   in 667 

subpoena,  disobedience  of.  Is 809 

trial  of   proceeding 670 

warrant   of  arrest,   what   to   specify, 

and  return  of 668,  670 

Contest  of  Election — 

for    governor,    how   determined 

Art.  V,  8  6 

generally,  see  Elections. 
Contingent   Liability- 
confession  of  Juagment  to  secure...  192 
Continuance — 
generally,  see  Postponement. 

in  forcible  entry  and  detainer 5760 

Contracts — 

action   upon,    limitation 6,6 

by  females  over  eighteen,  valid 6331 

by  telegraph,  how  considered 4756 

construction  of   705-712 

gambling,   void    1946 

grub  staking,  requirements  of 3985 

husband's,  binding  effect  on  wife,  see 

Husband  and  Wife, 
in    counties    of    fifty    thousand,    how 

made    2650-2652 

In  Multnomah  county,  how  made.... 2594 

In  writing,  evidence  of 704 

married     women's,     see     Married 

Women, 
payment  of,  sureties,  right  to  repay- 
ment   from    principal 244 

pleading    performance     of     condition 

precedent   88 

specific  performance   of,   see  Specific 
Performance. 

state  stationery,   contracts  for 

Art.   IX,   88 

Contractors — 

lien  of,   see  Liens. 
Contracting  Debts — 
limitation   upon   counties .  Art.  XI,  9  10 
restrictions  upon   municipal  corpora- 
tions      Art.  XI,  9  5 

Contribution — 

between  legatees    5674 

between  next  of  kin 487 

by  Joint  Judgment  debtors 244 

Con  trovers  i  es — 
court  may  determine  as  between  par- 
ties         41 
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Controversies—continued— 
determination      of      without     action, 

authority    W3 

entry  of  judgment,   what  to  state, 

and  time  of 199,201 

statement  of  case,  and  verification.  194 

when  Jurisdiction  attaches 195 

determination  without  suit 413 

Conversion — 

arrest  of  defendant  in  action  for 260 

by    banker,    attorney,    broker,    agent, 

etc .1887 

by   trustee,    punishment 1836 

of   property   of   decedent   before   ad- 
ministration     1152 

Conveyances — 
acknowledgments,    defective   cured... 5375 
acknowledgments   and    proof,    county 
clerk  of  Multnomah   county   may 

take    2675 

notary  public  may  take 2515 

officer     taking     must      know      the 

grantor    5349 

married  women  in  state 5346 

married  women,  defective  cured... 5347 

married  women,  out  of  state 6348 

actual  possession  by  another  does  not 

avoid    5340 

agreement  for,  effect  on  devise  or  be- 
quest   of    same    property 5552 

between  hustand  and  wife,  valid  when.5236 
by  executors  or  administrators,  what 

to  contain,  and  effect  of 1180 

by  husband  and  wife  of  wife's  prop- 
erty      5334 

See  Husband   and   Wife, 
by  sheriff   to   purchaser  at  execution 

sale     250 

by  tenant   for   life    or    years,     what 

passes    5337 

by  one   authorized   to   revoke   former 

grant,  valid  when 5505-6506 

commissioners    to    take    acknowledg- 
ment,  appointment,   powers,    etc. 

989,  990 

construction  of,   description  in 867 

cotenancy,  conveyance  to  several  cre- 
ates      5341 

covenants  not  implied  in  mortgage ..  5339 

deeds,   see  Deeds. 

defective  cured,  see  Curative  Act. 

description,  rules  for  construing 867 

dower,  barred  by,  how 5527 

evidence,    deeds   proved   as 6355 

record  or  transcript   is 6360 

execution  and  acknowledgment  of... 5342 

in    foreign    country 5345 

in  sister  state 5343-5344 

proof  of.  by  handwriting 6361 

by  subscribing  witness 5350 

compelling    witnesses    to    testify 

5352-6353 

to  be  indorsed  on  deeds,  when 5354 

fraudulent,   by  deceased,   executor  or 
administrator  may  avoid. .  ..1196-1198 
generally,    see   Fraudulent  Convey- 
ances, 
heirs,  words  not  necessary  to  create 

fee  simple    5336 

how  made    5333 

making  without  title,   punishment..  .1819 
mortgages,   see   Mortgages. 

not  a  conveyance  so  as  to  authorize 

action  to  recover  realty 336 

of    ditch    for    irrigation    or    domestic 

purposes     6013 

of  greater  estate  than  grantor  owns. 


effect  of   553T 

of  land  held  adversely 534) 

of  registered  land,  form  same  as  other 

land    5444 

how  made   M^ 

See  Registration, 
of  sheriff  after  redemption  from  exe- 
cution      25' 

presumption  of,  when "Si 

priority  of  Judgment  lien  over  unre- 
corded conveyance -*T 

proof  and  acknowledgment,  power  of 

Judicial  officer  to  take 936 -?:T 

quit  claim  and  release,  effect  of 5335 

recorder  of,  who  to  perform  duties . . 

Art.  \^I.  S  15 

recording  in  Multnomah  county 2573 

records  of  by  county  clerk 535* 

certification  of  by  county  clerk 535T 

index  of    535S 

taxes,   grantor   or  grantee,    which    to 

pay    

tenant  for  life  may  convey  what 5337 

to  or  for  benefit  of  county,  effect... 251S 
unrecorded  void  as   to  third  persons 

when     5355 

v(Vd  as  against  claim  for  wages  when.S6€.' 
wills,   see  Wills. 
Convict — 

can  not  be  elector  Art.  II.  5  3 

can  not  be  executor    IT* 

can  not  be  Juror     S»65 

care  of.  see  Penitentiary;  County  Jail. 

civil  rights,  effect  on 2l»55 

civilly    dead    il€4 

good  conduct,  report  to  governor  and 

remission  of  sentence  for 366S-C^T$ 

in  county  Jail,  compelled  to  work  on 

roads    4S*4 

held  to  labor  full  period  of  sentence.4Sw 
how  fed  when  refusing  to  work  on 

roads    4Sf5 

work  on  roads,  amount  allow^ed  per 

day    4iv5 

in  penitentiary,  work  on  roads,  what 

and  when  authorized   4857 

credit  for  faithful  work 4S€,^ 

purchase   of    implements,    and   em- 
ployment of  superintendent  for.  .4S^S 
duty  of  warden  to  receive,   receipt 

for,   and   keep  safely 3657 

pictures  of  may  be  furnished  how.SSS:: 
transporting     to,     amount     allowed 

sheriff  for    2?^: 

horse  and  vehicle  and  compensa- 
tion allowed  for 2997 -29?S 

number    of    guards    allowed    and 

compensation     2994-2996 

sheriff  to  receive  fee  except 293S 

inquiry'  as  to  Insanity  of: 3623 

Juvenile,  commitment  to  reform  school 

3639-364^ 

labor,   bond   of  contractor 367S 

lease  to  be   in  writing 3679 

leasing,    and    regulation 367$ 

sick    convict    need    not    work,    and 
contractor  not  required  to  pay  for 

3678-367? 

may   be  witness T22 

pardon,  see  Pardons,  Reprieves,  and 

Commutations, 
sentenced   to  Jail  In  another  county. 

when  and  effect  of 3685 

term  of  confinement  commences  w*hen.216l 

testimony  in  prison,  how  taken SU 

treatment  of  in  penitentiary 21^ 

witness  must  answer  as  to  conviction  S52 
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Conviction — 

confession  alone  does  not  authorize.  .1403 

effect  of Art.  I.  I  25;  Art.  n,  5  3 

entry   of  judgment  on 1444 

former,  of  different  degrees  of  crime.  1374 
not    to   work   corruption   of  blood   or 

forfeiture Art.    I.    5  25.. 2168 

of    crime    In   other   state,    county,    or 

country  as  bar 1247-1248 

of  different  degree  of  crime,  when 

a   bar   1374 

of  felony,  cause  for  divorce 507 

cause  of  challenge  of  Juror 120 

plea  of  former 1366-1367 

second,  for  forgery  or  counterfeiting.  1871 
testimony  of  accomplice  not  sufficient.  1406 
of     Injured     female     not    sufficient 

when    1408 

Cooked  Opium — 
license    for    sale    of,    see    Poisonous 
Drugs. 
Co-operative  Companies — 
loans  by,  see  Building  and  Loan  As- 
sociations. • 
insurance   associations,    see   Insur- 
ance. 
Coos   County — 
boundaries  2319-2320 

Copy — 

certified,  how  made 760 

of  books  or  papers,  right  of  party  to.  533 
of  process  by  which  person  held,  pen- 
alty for  refusal  to  givu 651 

of  process,  sheriff  to  furnish  when...  1013 
papers  and   opinions   supreme   court, 

fees  for  making   887 

Coroner — 
actions  against  in  official  capacity  to 

be  commenced  in  what  time 7 

bond    of    2629-2631 

burial  of  body  by  when 1692 

disposition  of  property  of  decedent.. 

1696-1698 

election,   term  and  oath. .  .Art.  VI,  §  6 

2524,  2526,  2532 

elisor,  appointment  In  place  of  when 

1078-1079 

executes   process   when   sheriff  party 

1046-1047 

fees    of    2976 

same  as  sheriff's,  when 1086 

when  acting  as  sheriff 2976 

general  powers  and  duties  of 1045 

inquest,  compelling  attendance  of  wit- 
nesses     1686 

coroner  to  summon  Jury  and  hold..  1683 

Jury,    definition  of 963 

fees,   amount   of 3008 

oath  and  what  to  examine  into.. 1684 

to  be  summoned 1683 

physician  to  give  opinion 1685 

proceeding  if  defendant  arrested  be- 
fore  verdict   delivered 1691  i 

statement   of   expenses 1693  1 

testimony    and    verdict,    how    dis-         i 

posed  of   1689  I 

testimony,   how  taken 1688  | 

verdict   of  Jury 1687  | 

warrant  of  arrest  on  verdict,  when  i 

to  issue,  and  proceedings  thereon.  1690 
witness   fees,   when  not  allowe'd  in 

Multnomah     2977 

witnesses  to  be  subpoenaed 1685 

Inventory   of   property   found   on   de- 
ceased     1694 

Justice  of  peace  to  act  as  when 1699 

oath   of   office   of 2626 


property  of  deceased,  disposition  of..  1696 
to  be  delivered  to  county  treasurer.  1695 

when  and  how  refunded 1697-1698 

qualification  for  office  of 2525 

salary  in  Multnomah 2976 

term  of  office 2524,  2526 

to  execute  process  of  court  when... 

1046-1047 

to  execute  warrant  against  sheriff  for 
refusing  to  return  writ  of  habeas 

corpus 629 

to  receive  session  laws 2439 

undertaking  of    2529-2631 

vacancy  in  office,  how  filled 2527,2849 

Corporate  Rights — 

not  to  be  impaired Art.  XI,  §  2 

Corporations — 
General   I*ro v  isions : 
acting  as  without  being,  action  for.'.  867 
action  against  commenced  on  direc- 
tion   of   governor 865 

action  to  avoid  or  annul,  and  causes 

365-366 

Judgment  and  enforcement 376-378 

leave  to  begin 369 

who  to  prosecute  and  verify  plead- 
ings      369 

appears   by   attorney 1050 

appropriation   of   land,    see   Eminent 

Domain, 
articles  are  evidence  of  corporate  ex- 
istence      6054 

filing  by  corporation  specially  cre- 
ated, effect    6069 

how  made  and  filed 5053 

supplementary     5073 

what   to   specify 5055 

banking,     prohibition    against,     what 

Art.    XI,    51 

body  corporate,  powers  of 5056 

building  and  loan  association,  incor- 
poration of,  see  Bufidlng  and 
Loan  Associations. 

by-laws,  power  lo  make 5066 

confession  of  Judgment  against,  who 

may    make 187 

contract,  power  to  make 5056 

corporations  specially  created  incor- 
porated   under   general   act   how, 

and  effect  of 5069 

corporators,  inspectors  of  first  elec- 
tion   of    directors 5058 

may  organize,   when 5057 

number 5052 

to  appoint  time  and  place  of  first 

meeting    of   directors 5058 

to  designate  time  and  place  of  elec- 
tion of  directors 5057 

to   open   books,    receive   stock  sub- 
scriptions,    etc 5057 

who  are,  and  authority  on  filing  ar- 
ticles     5056 

creation  of,  by  special  law  prohibited 

Art.  XI,  S2 

directors,  corporate  powers  exercised 

by.  from  what  time 5060 

elected     annually 5062 

election  of  officers,  and  duties  of... 5060 
of  first,  corporators  inspectors  of. 6058 
when    held,    and    number    to    be 

elected    5057 

first  meeting,  how  appointed 5058 

liable  for  what  acts  or  conduct 5066 

majority  may  exercise  powers  of... 5062 

meetings  and  quorum 5062 

oath  of  office 5059 

powers   of 5060 
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stock,  increased  and  diminished  how. 
and  amount  of  shares,  how  de- 


Corporations— continued—  _-_- 

qualifications    d059 

who    eligible. 5059 

dissolution.       corporation      continues 

after  for  what  purposes 6068 

how  effected   6070  | 

dividend,    declaring    when    Insolvent.  I 

liability  of  directors  for 5066 

effect  of  sale  of  stock 6065 

election  of  directors,   annual 6062 

first,  corporators  inspectors  of 5058 

notice,    and    who    may    designate         , 

time  and  place  of 5067 

president  inspector  of 6062  I 

to  certify   6062  I 

election  of  officers,  and  duties  of 6060  ■ 

exist  after  dissolution  for  what 5068' 

failure  to  complete  organization,  pow- 
ers   lost   by 6067 

false  business  report,  publishing,  pun- 
ishment      1839 

falsifying  records,  punishment 1838 

filing  articles  by  corporation  specially 

created,  effect  of 6069 

forging  name  of  agent  or  officer,  pun- 
ishment      1868 

garnishee  of  stock   in 304 

how  served  with  summons 66 

incorporators,  same  as  Corporators, 
indorsement  of  negotiable  instrument 

by,  effect  of 4444 

insurance  company,  organisation  and 

requirements    of 3710 

by-laws    may    specify    amount    of 
stock  to  be  paid  in  before  doin^r 

business    6062 

intimidation    of    voters    by.    punish- 
ment    1906-1906 

Jurisdiction  over,  when  court  has 628 

land,    appropriation   of,   see   Eminent 
Domain. 

laws  conceminfiT.  how  changed 

Art.  XI,  §2 

liability  of  stockholders.  .Art  XI.  9  3.  .4402 
meeting  of  stockholders,  first,   notice 

of.  and  when  not  necessary 6061 

municipal  corporations  not  to  aid 

Art.  XI,  9  9 

navigation  company  may  build  port- 
age  road    5071 

nonuser,  powers  lost  by 5067 

notice  of  first  meeting  for  election  of 

directors    6061 

personal  property,  where  assessed  for 

taxation 3049 

place  of  business,  how  changed 5072 

pleadings,    who   to   make   verification 

of    82 

portage     road,     navigation     company 

may  build    6071 

powers  of,  generally 6056 

lost   by    nonuser 6067 

property,  power  to  purchase  and  hold. 5066 
publishing  false  business  report,  pun- 
ishment      1839 

railway,  power  to  lease  or  sell  prop- 
erty      6066 

taxation  of  rolling  stock 3049 

See  Railways, 
real  property,  how  assessed  for  taxa- 
tion      3044 

receiver,  when  appointed 1081 

seal,  power  to  use  and  alter 6056 

service  of  summons  on 65 

sole,    what  authorized 5190 

state  not  to  be  stockholder  in 

Art.  XI,  5  6 


termined     5070 

power  to  make  by-laws  as  to 5056 

private  property,  and  subject  to  sale 

on  execution   5064 

rights  and  liabilities  of  purchaser.  .5065 

sale  of.  regulation  as  to S056 

subscriptions,  who  may  receive 6057 

unpaid,  when  not  to  be  voted 6058 

stock  book,  subject  to  inspection 506& 

to  be  kept,  and  what  to  show 5063 

stockholders,  first  meeting  of.  notice, 

and  when  not  necessary 5061 

liability  of Art.  XI,  8 3.. 4402 

may  change*  place  of  business 5072 

may  determine  amount  of  stock  and 

dissolve    corporation 5070 

who  may  vote  at  first  meeting,  and 

who  thereafter    605S 

supplementary  articles  of  incorpora- 
tion     5073 

taxation  of  personal  property 304$ 

of  real  property 3044 

to  be  formed  under  general  laws 

Art  XI,  §2 

to  sue  and  be  sued,  power  of 505C 

usurpation  of  franchise,  action  for. . .  367 
verification  of  pleadings,  who  to  make    S2 
of  statement  in  submission  of  con- 
troversy without  action IW 

Cemetery  Associations: 

adornment  of  grounds 6215 

annual  exhibit  of  affairs 5215 

burial  lots  exempt  from  execution  and 

taxation    5214 

clerk,   election  and  terms 520S 

how  formed    6209 

irreducible   fund 5212 

land  exempt  from  execution  and  tax- 
ation     5212,  5214 

power  to  hold  and  sell 5212 

lien  on  gravestone  for  purchase  price. 5214 

limitation  as  to  debt 5212 

mortgage,  provisions  as  to 5212 

number   of  persons  who   may  inc<M"- 

porate     5208 

plat  to  be  filed.. 5216 

powers    of    5211-5212 

trustees,   election  and  term 520S 

perpetual  succession,  power  to  con- 
tract, and  to  sue  and  be  sued... 5210 

\'acancies,   how   filled 5211 

what   land   may   be   sold   for  general 

purposes    5213 

Churches  and  Societies: 

articles,  by  whom  executed 518 

contents  of   51S5 

evidence    of   existence    of    corpora- 
tion   5184 

execution  of,  and  filing Sl^ 

supplementary     5207 

what  shall  specify 51S5 

bishops,  elders,  and  overseers,  incor- 
poration of   5190 

corporate  powers  of 51S6 

corporations      to      include      married 

women     5191 

denominational   school,    incorporation 

of     5199 

president,  ex  officio  trustee 5200 

trustees,  election  of  by  board 5201 

election  by  additional  patronizing 

conference   520J 

election  by  alumni 5204 

election    by    patronizing:    confer- 
ence     5202 
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Corporations— continued—  ^„-. 

powers  of  board d205 

Splscopal     church,     incorporation    of 

wardens  and  vestrymen ... .~ 5189 

incorporations  to  hold  and  dispose  of 

church  property,  authorized 6192 

articles,  execution  and  filing 5193 

articles,  what  to  specify 6194 

corporate  powers  of 6195-5196 

evidence  of  corporate  existence 6198 

instrument  in  writing,  execution  of 

6196-6197 

limitation  of  property  and  use  of. ..6196 

limit  of  value  of  property bl88 

married  women  may  be  incorporated. 6191 
husband  not  liable  for  ofUcial  acts 

of  wife 6191 

powers  of  corporation,  by  whom  ex- 
ercised      6187 

sole,    what  authorized 6190 

trustees,   incorporation  of 6190 

"What  societies  and  persons  may   or- 
ganize     6182 

Foreign  Corporations: 

attorney,  appointment  of 6109-6110 

powers  of 5110 

who  may  be 5110 

bridge  companies,  conditions  imposed 

on    6120 

building  and   loan   associations,   pro- 
visions SU3   to 5167-6171 

See  Building  and  Loan  Associations. 
canal  companies,   conditions  imposed 

on    6120 

compensation  of  county  treasurer  and 

clerk  for  issuing  license 5113 

conditions   on  which   certain   compa- 
nies may  do  business 6120 

county   clerk   to   record  license,   and 
transmit    copy    to    secretary    of 

state    6114 

deposit,  fee  of  treasurer  on 5111 

fees  of  secretary  of  state  for  issuing 
license  and  recording  certiflcate  of 

deposit    6119 

of  state  treasurer 6118 

sas    companies,    conditions    imposed 

upon    6120 

license  to,  clerk  to  record 6114 

life  Insurance  agents  to  pay  fees 6117 

may  hold,  convey,  and  devise  land... 6391 
no  greater  rights  than  domestic  cor- 
porations      6121 

plaintiff,  attorney  for,  liable  for  costs  678 
power  of  attorney  for  resident  agent.  .6109 
printing  notices,  company  to  bear  ex- 
pense     5111 

railway  corporations,   conditions   im- 
posed on  6120 

leasing    line    in    this    state,    condi- 
tions     6120 

resident  agent,   appointment,   qualifi- 
cations, and  authority 6110 

rigrht  of  eminent  domain,  collection  of 

toll,    franchise,    etc 6120 

road   companies,    conditions    imposed 

on    6120 

vessel,  agent  of,  who  deemed .6116 

owner  to  pay  tax  to  treasurer 6112 

of.    deemed    foreign    corporation 

when    6112 

of,  resident  agent  is  attorney  for. 5112 
penalty  for  acting  as  agent  without 

license    6116 

water  companies,  conditions  imposed 

upon    6120 

Municipal  or  Public  Corporations: 


See  Municipal  and  Public  Corpora- 
tions. 
Corroborative  Evidence- 
defined    692 

Corruption— 

of  blood,  conviction  not  to  work 

Art.   I,    8  25 

of  election  officer,  punishment 1911 

of  judge  or  prosecuting  attorney,  re- 
moval   Art.  VII.  9  20 

of  oflSclals,  how  punished 

Art.  Vn,  519 

Corruptly — 

import  in  criminal  code 2178 

Costs  and  Disbursements — 
advancement  of,  not  required  of  state  677 

against  infant  plaintiff 674 

against  private   prosecutor 1447 

in  Justice's  court.  Judgment  for  and 

how  enforced    2276-2276 

allowed  as  of  course  when 668 

amount  of  costs 664 

appeal  from  decision  of  clerk  allow- 
ing     669 

from  motion  to  retax,  and  effect  of 

669-670 

assignment  of  dower,  costs  on,   who 

to  x>ay   .' 6624 

attorneys'   fees  as 560 

attorney  for  forelgrn  corporation  plain- 
tiff, liable  for 678-679 

for  nonresident  plaintiff 578-679 

change  of  place  of  trial,  who  to  pay . .    48 

in   criminal  action 1264 

in  Justice's  court 2216 

compensation  of  referees  as 671 

of  attorneys  as 660 

coroner's  fees  as 1086 

cost  bill,   amended  verified,   when  to 

be  filed   669 

objections   to,    to   be   passed   upon, 

and  appeal  from 668-669 

verification    of 668 

when  copy  to  be  served  on  adverse 

party    568 

when  to  be  filed 668 

costs,   amount  of 664 

in  suit  same  as  in  action 666 

what  are    660 

when  allowed  to  defendant 663 

when  allowed  to  plaintiff,  and  re- 
striction       661 

when   several   actions    might   have 

been  Joined   662 

deposit  to  relieve  attorney  from  lia- 
bility from   costs 679 

in  lieu  of  undertaking  for  costs  in 

Justice's  couri  2206 

disbursements,    what   constitute,   and 

when   allowed    666 

in  suit  same  as  in  action 666 

when   several   actions    might   have 

been  Joined    662 

district  attorney,  fee  Is  when 1099 

execution  of  Judgment  for  in  criminal 

action    1469 

executor,   when  liable  for 674 

expenses     of     surveyor's     assistants 

taxed  as 4902 

fees  of  referee,  what  allowed  as 671 

of  ofllcers,  what  recoverable  when 

objection  made   669 

foreign  corporation  plaintiff,  who  lia- 
ble for   678 

guardian,  when  liable  for 674 

how  collected   667 

in  action  concerning  real  property....  661 
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Costs  and  Disbursements— continued—  ^^^ 
for  assault  and  battery 661 

for   criminal    conversation 561 

for   false   Imprisonment 561 

for  fines  and  forfeitures 661 

for    libel    561 

for  recoverj'  of  damages  or  money.  561 

of  personal  property 661 

for  seduction    561 

for  slander    561 

upon  mutual  account 661 

in  cases  not  provided  for,  allowance 

discretional    580 

In  contested  proceedings  to  sell  land 

by  guardian    5609 

in  criminal  action 2991 

In    escheat   proceedings 6618 

in   establishing   boundaries   and    cor- 
ners by  county  surveyor 4911 

in  forcible  entry  and  detainer  action. 6751 

in  locating  logging  road  or  chute 4989 

in      mandamus      proceedings,      when 

plaintiff   to  recover 613 

in  probate  proceedings 1102 

in  proceedings  to  assign  dower 6524 

to   confiscate  fish  appliances 4111 

to  enforce  claim  for  wa«res 5660 

to  vacate  land 2749 

in  suit  against  next  of  kin  and  lega- 
tee for  debt  of  ancestor 489 

for  partition  483 

same  as  in  action 666 

to   enforce   liens   against  mines   or 

mining  claims    6672 

lien  of  state  on  property  of  felon  for. 2168 

medical  board  not  liable  for 3799 

motion  to  retax,  and  appeal  from....  669 

nonresident  plaintiff,  who  liable 678 

not   to  be  adjudgred   against  medical 

board    3799 

objection  to  be  decided  by  clerk 669 

of  final  record,  who  to  pay 209 

of  incorporating  excluded  evidence  be- 
fore referee  in  equity 827 

of  postponement  or  other  application 

on    terms    672 

of  sheriff's   trial 231 

of    taking    frivolous    evidence    before 

referee    166 

offer  of  compromise,  effect  on 532 

officers'  fees,  what  recoverable  when 

objections  made   569 

on   appeal   from   tender   of  damages, 

United  States  surveys 4771-4772 

on  motion,  amount  allowed  when...  680 
on  review  of  decision  of  ofldcer,   tri- 
bunal,  or  inferior  court 675 

partition,  costs  on,  how  apportioned.  483 
person  suing  in  right  of  another,  when 

liable    574 

postponement,  costs  on 572 

private  prosecutor,  judgment  against 

for    1447 

in  Justice's  court,  Judgment  against 

for    2275 

to  give  security  for 2275-2276 

public  corporation  liable  when 676 

review,  undertaking  for  on 698 

roads  and  highways,   on  trial  of  re- 
monstrance     4800 

security  for,  not  required  of  state....  677 
to  relieve  attorney  from  liability... 

578-579 

state,  not  required  to  advance  or  give 

bond     677 

state   or   public   corporation,    liability 
of  for   576 


statement  of  disbursements  to  be  filed  &€S 
sum    paid    surety    company    may    be 

taxed  as,   when 3763 

suits  in  equity,  same  as  in  action 566 

taxation  of   568 

taxed  against  defendant  on  convic- 
tion in  criminal  action 2991 

tender,   effect  of  on 57S 

trial  fee  recovered  as 1090 

trustee,  when  liable  for 574 

treble  in  action  against  militar>'  offi- 
cer in  discharge  of  duty,  when  al- 
lowed     8277 

undertaking  for,  when  required  in 
justice's  court,  and  form  of. 2204-2205 

on  appeal  from  justice's  court 2241 

when  several  actions  are  bix>ught  on 

the  same  dause  of  action 562 

Cotenancy — 
action  by  tenant  in  common  against 

cotenant     337 

conveyance  to  several  creates 5341 

cotenant  may  partition  real  property.  435 
what   to  show  in  recovery  of  real 

property    337 

remedy  between  cotenants  for  pro- 
portion of  rent,  etc 5354 

Council — 

See  Municipal  and  Public  Corpora- 
tions. 
Counsel — 
against   state,    who   prohibited   from 

being Art.   XV,   8  7 

attorney  of  other  country  may  appear 

as     1056 

definition  and  authority  of 1049 

magistrate    to    inform    defendant   of 

right  to  1620 

to  send  message  for 1621 

right  of  accused  to Art.  I.  §  11.. 1620 

right  to,  defendant  to  be  informed  of 
on  arraignment  in  criminal  ac- 
tion     1329 

Counterclaims — 
answer  may  contain,  and  requisites. 73-74 

demurrer  to   7S 

for  less  than  plaintiff's  claim,  judg- 
ment      185 

in  suit  in  equity 402 

judgment  on   in  excess  of  plaintiff's 

demand     197 

as  for  want  of  answer,  when 1S3 

nature  and  definition   of 74 

reply   to    77 

to  be  separately  stated 74 

verdict  on   156 

what  may  be  pleaded  as 74 

Counterfeit!  ng — 
certificate    of    public    officer    as   evi- 
dence     1879 

coin,  making  or  having  tools  in  pos- 
session      1865 

uttering     or    attempting     to    utter 

counterfeit   1864 

evidence  of   1869 

evidence  of  debt 1859 

having  tools  for 186! 

expert  testimony  in 18W 

gold  or  silver  coin 1863 

public  record  is  crime,  and  punish- 
ment  for    185S 

second  convictioh  of.  punishment 1871 

timber   marks,   penalty J932 

trade-mark,   brand,   label,   etc 1840 

Counties — 
actions  by  and  against,  when  main- 
tainable      369-860 
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Counties— continued— 

limitiitlon  of  13 

apportionment  Into  congressional  dis- 
tricts     2364 

into  representative  districts 2369 

into  senatorial   districts 2368 

of  school  fund  among,  see  Educa- 
tion. 

area,  minimum Art.  XV,  §  6 

assessor,  see  County  Assessor. 

blind  or  deaf-mute,  county  to  bear 
expense  of  travel  to  state  insti- 
tution,   when    3563 

bodies  politic   2518 

boundaries,  see  Boundaries. 

certain  reimbursed  for  expenses  of 
county  court,  how... Art.  VII,  §  14 

claims  against,  paid  in  what  money.. 3158 

clerk,  see  County  Clerks. 

commissioners,  see  County  Commis- 
sioners. 

confession  of  Judgment  against,  who 
may  make  187 

congressional  districts,  apportionment 

into    2364 

coroner,   see  Coroner. 

costs,  liability  for  in  action 676 

county  court,  see  County  Court. 

creation  by  special  laws  permitted.. 
Art.  XI.  5  2 

creation  of,  restriction  as  to  area  and 
population Art.    XV,    §6 

debt  of,  state  not  to  assume  except. . 

Art.  XI,  §8 

limitation  upon Art.  XI,  5  10 

execution,  property  exempt  from.. 227,  362 

fees  authorized  in  certain  counties... 
Art.  Vn.  §14 

financial  report,  clerk  to  publish  and 

expenses    of 2639-2643,  2645 

general  powers  of 2518 

highway,  may  aid  In  construction  of 

2520-2621 

how  served  with  summons 55 

jails,  see  County  Jail. 

Judges,   see  County  Judge. 

Judgments  against,   how  satisfled....  362 
who  may  confess  against 187 

legal  adviser  and  attorney  of,  who  ls.25u4 

limitation  of  actions  by. 13 

upon  power  to  contract  debts 

Art.  XI,  510 

new,  requirements Art.  XV,  5  6 

transcribing  record   of  instruments 
for     5382 

not  responsible  for  act  of  sheriff 1018 

not  to  be  divided  in  making  sena- 
torial district Art.  IV,  5  7 

not  to  be  stockholder  or  aid  corpo- 
ration  Art.  XI,  5  9 

pleadiners  of,  how  verified 361 

poor,  support  of  by 2656 

power  to  create  debts  and  liabilities 
restricted Art.   XI.   5  10 

power  to  sue  and  be  sued,  hold  prop- 
erty,  and  contract 2518 

property  of.  what  to  be  deemed,  and 

effect   of   conveyance 2519 

exempt   from   execution 227,  362 

recorder,  see  County  Recorder. 

reimbursed  for  county  court  expenses 
how Art.  VII,  5  14 

represented  by  county  court  in  judi- 
cial proceedings    913 

reward  for  fugitives  from  justice....  1733 

right  of  accused  to  be  tried  in  what. . 
Art.    I,    §  11 


river  improvements,  may  aid  in. 2520-2521' 
service  of  summons  in  action  against    55 
sheriff's   financial   report   to  be  pub- 
lished      2640 

sheriffs  of,  see  Sheriffs. 

state  not  to  assume  debts  of 

Art.  XI,  5  8 

stockholder    In    private    corporations, 

not  to  be Art.  XI,  5  9 

supplies  and  contracts  in  Multnomah. 2594 
in  counties  of  fifty  thousand.  .2650-2652 
surveyor,  see  County  Surveyors, 
to  pay  fees  of  county  officers  when.. 2987 

transcribing  records  for  new 5382 

treasurer,   see  County  Treasurer. 

trial  fee,  county  not  to  pay  when 1091 

verification  of  pleadings  by 361 

of  statement  when  controversy  sub- 
mitted  without  action 194 

County  Assessor — 
bond  and  justification  of  sureties  on 

2553-2555 

deputies    in    various    counties,    and 

compensation     2969-2975 

in  Douglas  county,  and  compensa- 
tion     2941 

in  Multnomah,  oath  to  be  filed 2684 

number  and  compensation  of 3028 

duty  in  making  census,  see  Census. 

election     2533,  2636 

enrollment    for    militia,    duty    as    to, 
see  Militia. 

fee  book  in  Multnomah 3031 

fees  in  Multnomah  to  be  collected  and 

turned    over    3030 

In  various  counties 2969-2976 

oath  of  office  and  terms 2533-2535 

penalty  for  refusal  to  give  certificate 

of  assessment    3156 

qualifications    2534 

salary  in  Douglas  county 2937 

in  Multnomah  county 3027,3029 

no  other  compensation  allowed.. 

3027,3020 

in    various    counties 2969-2975 

vacancy  In  office,   how  filled 2537 

County   Auditor — 
In  Counties  of  Fifty  Thousand: 
to  check  up  and  report  as  to  fees  col- 
lected by  county  ofllcers 3024 

to  pass  on  expense  account  of  sheriff 

in  serving  process 3021 

In   Multnomah   County: 
all  demands  to  be  presented  to.  .2603-2604 

authority   and  duties 2603-2608 

bond    2695 

additional,  when  may  be  required.  .2596 

books  subject  to  inspection 2609 

county   officers   to   report  as   to   em- 
ployees,    etc 2614 

demand,  what  not  to  be  allowed 2605 

demands  to  be  itemized 2606 

deputies  and  assistants,  appointment 

and  compensation    2601 

election    2595 

indebtedness     deducted     from     what 

claims    and    demands 2605 

Justices  of  the  peace  to  report  to.... 2615 

liable  for  deputies,  clerks,  etc 2597 

may  administer  oaths 2606 

may  require  bond  from  subordinates. 259S 
mileage,    monthly    statement    to    be 

filed  with,   and  what  allowed 2613 

municipal  judge  to  report  to 2615 

office,  where  kept,  and  when  open.... 2599 

qualification    2595 

receipts    of,    how   prepared,    what   to 
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'County  Auditor— continued—  „^,„ 

contain,  and  how  used 2612 

salaries  for  auditor,  deputies,  and  as- 
sistants, how  paid 2602 

no  other  compensation  allowed 2602 

salary-     2600 

audited  by  commissioner 2607 

sheriff  to  report  as  to  prisoners 2616 

to  establish  system  of  accounts 2609 

treasurer  and  officers  to  file  monthly 

statements  with   2610-2611 

County  Central  Committee- 
how  constituted,  powers,  etc 2904 

County  Claims — 
publication  of.  and  compensation  for 

2636,  2637 

County   Clerks — 
attachment,   certificate  of,   to  record, 

and  how  discharged  by 803 

attorney,  clerk  not  to  act  as  nor  have 

partner    1007 

bond    2529-2531 

books    of,    county    court    to   examine 

when     2630 

to  submit  for  inspection  of  county 

court    918 

canvass  of  elections,  see  Elections, 
census  roll,   copy   to  be  deposited   in 

office   of    3161 

clerical    assistance    in    Gilliam,    com- 
pensation for   2943 

compensation,    additional,    for    what 

services,  and  when  allowed 2992 

deputies,  appointment  and  powers  of.  1006 

In   Clatsop  county 2950 

in  Lincoln  county 2949 

in    Morrow    and    Clackamas,    and 

compensation     2946 

salaries     2931 

in    Douglas    county 2938 

in   Malheur  county 2943 

duties  of Art.  VII.  J  15.. 1008 

may  be  divided  with  recorder 

Art.  Vn.  915 

election  of Art.  VH.  fi  15 .  .2524 

election;  duty  of  clerk  as  to,  see  Elec- 

.    tions. 
emolument  returns,    record   of   to  be 

kept  in  own  office 2966 

secretary  of  state  to  furnish  blanks. 2967 

to  secretary  of  state 2969-2960 

emoluments,    books   of   account*   and 

inspection   of    2968 

estrays.  clerk  to  keep  record  of 4259 

fees,  amount  of  and  for  what . . .  2954,  2956 
book,    entry    of    witness    claim    in 

criminal  action    2990 

in    Multnomah    to    be    kept,    and 

transcript  of  to  be  filed 3031 

for  certified  copies,  disposition  of.. 2935 
in   counties   of   fifty   thousand,   ac- 
counts and  disposition  of 3018 

as  recorder  of  conveyances 3020 

for   services   in   county   court,    or 
before  board  of  commissioners. 3019 

for  what,  and  amount  of 3018 

to  be  collected  and  turned  over.. 3017 

in  Lincoln  county,  disposition 2949 

in    Multnomah    county,    to   be   col- 
lected and  turned  over 3030 

in  pension  matters,  to  receive  none. 2932 
in  Tillamook  county  as  recorded.. 2 947 

returns  of  to  secretary  of  state 

2969-2960 

foreign  corporations,  to  record  license 

issued  to    5114 

garnishee,  not  liable  as 259 


general  powers  and  duties 1<N#8 

Jurors,  duty  as  to  drawing 974-97S 

Jury  list,  to  be  filed  with,  and  duties 

therein     : 973-974 

legislature  may  divide  duties  of 

Art,  vn.  815 

marks   for   floating:  logs  and  timber. 

to  record    892S 

marriage  certificates,  to  be  recorded 

by    522: 

married   women's   personal   property. 

to  keep  regrlster  of 5251 

medicine,    license    to   practice,    filing 

and  recordingr*  and  duties  as  to. .  .39^ 
mortgage  foreclosure,  entry  of  on.43S-04 
Multnomah  county,  see  infra, 
notarial  records,  to  receive  and  keep. 3513 

notary,  to  certify  to  when 251T 

oath     25» 

office  hours   1M5 

office,    where   kept IIM 

orders  and  vouchers,  number  to  cor- 
respond  with   warrant 91S 

to  number  and  exhibit  for  inspec- 
tion    sei 

payment  of  salaries  of  county  officers 

of  Multnomah    3034-3eSS 

powers  and  duties  of lOOS 

qualifications     2525 

recorder  of  conveyances,   to  perform 
duties  of  in  Clatsop  county,  and 

deputies  for   2950 

recording    conveyances    and    instru- 
ments, see  Records. 

salary    S9S1 

how  audited  and  paid SISi 

In  Douglas  county 29S7 

in  Grant  and  Crook  counties,  and 

extra  compensation   295S 

in  Lincoln  county 2949 

in  Mulfnomah  county ^74 

no  other  compensation  allowed 293S 

semiannual  report,  cost  of  publishing. 2U5 

fee  allowed  for  preparing 2646 

penalty  for  violation  of  act. .  .2648. 2619 
publication  of.  and  what  to  contain 

2639-36U 

recording:    S(39 

secretary  of  state  to  furnish  forms. 2(47 
session  laws  and  Journals,  to  receive.S4l9 

tags  for  deerskins,  to  issue 2012 

term  of  office Art.  Vn.  fi  15.. 2524,2526 

to    administer    oaths    and    affix    seal 
without  fee  in  pension  matters... 2922 
'  trial  fees,  to  receipt  and  account  for.  10^ 

undertaking-  of   2529-25S1 

vacancy  in  office,  how  filled 2527.2849 

warrants,    over   seven    years    old.    to 

certify  to  county  court 2682 

redeemed,  to  be  deposited  with 2546 

In  Multnomah  County: 
additional    help,    how    provided,    and 

compensation  for 2573 

and   deputy,    not   to   practice   law  or 

have  partner  practicing 2575 

bond    2674 

certificate  of  election  to  be  filed 2674 

custodian  of  what  records 2571-2579 

deputies,   appointment,   qualifications, 
duties,   and  compensation ...  2572,  2S75 

duties     2571.  2576 

as  to  assessment  and  equalization 

of  taxes    2584 

certificate    of    apportionment    of 
tax,  and  warrant  for  collection. 25^ 

return  of  unpaid  taxes 2586 

writ  for  collecting  of  delinquent 
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Oounty  Clerks— continued—  „^„„ 

taxes,   and   proceeding 2587 

duty  as  to  filing  Instruments,  receiv- 
ing book,  etc 2679 

election   2670 

contests  of  what  officers,  return  to, 
and  certificate   of  election  to  be 

Issued  by,  when '..  .2580 

Jurors,  list  of  and  drawing,  duty  as  to 

2577-2578 

leasing    county    road,    notice    to    be 
given  by,  and  contract  to  be  filed 

with    2583 

liquor  licenses,  to  furnish  grand  Jury 

with  list  of 2589 

list  of  persons  liable  to  military  duty, 
and   penalty   for   refusing   to   file 

duplicate    2581 

oath     2674 

offices,  where  kept,  open  on  what  days 

and  hours   2576 

payment  of  salaries  of  county  officers 

8034-3036 

petitioners   for   road,    to   furnish   su- 

per\'i8or  list  of 2582 

power  as  to  taking  acknowledgments, 

etc 2675 

qualifications    2670 

salary    2670 

term  of  office 2670 

undertaking    2574 

County  Commissioners — 

compensation    2978 

Douglas   county    2937 

county  court  to  have  jurisdiction  per- 
taining to Art.  VII,  912 

election   of    2533.2536 

Jurisdiction,    where   vested 

Art.  Vn,  §12 

legislature  may  provide  for 

Art.  VII,  112 

oath  of  office 2535 

qualifications    2534 

term  of  office 2533,  2535 

to  receive  session  laws  and  Journals. 2439 

undertaking,   not  required 2553 

vacancy,  in  office,  how  filled 2537 

when  to  meet 2522 

In   Clackamas  County: 

appointment   of    first 2626 

compensation  2625,  2978 

creation  of  board 2622 

duties  and  powers 2624 

election  and   terms 2623 

quorum    2626 

vacancy,  how  filled 2627 

who  chairman   2624 

In  Multnomah  County: 

compensation    2592 

election  and  term 2590 

Jurisdiction    2591 

when  to  meet  with  Judge 2592 

County  Court — 

always  open  for  what 922 

annual  settlement  with  treasurer 2549 

appeal  from    920 

decision   on.   how  given 558 

appellate   Jurisdiction   over 

Art.   VII,   8  9 

attorney  may  be  suspended  by 1075 

authority  to  transact  county  business  912 
to     contract     for     maintenance     of 

ferry     4965 

to  erect  or  rent  armories 3258 

bailifrs,  appointment  and  payment  of  919 
books  of  county,  to  examine  when... 2630 
books,  what  to  be  kept 921 


clerk,   who   to   perform   duties   of   in 

Multnomah     2576 

*  counties    to    be    reimbursed    for   ex- 
penses of Art.  VII,   §14 

county  business,  authority  and  power 

to  transact   912 

continued    on    account    of    division 

of  court   916 

county  officers,  to  examine  books  and 

papers  of   917 

crier,  appointment  and  payment  of. .  919 
decision  in  county  business,  how  re- 
viewed      920 

duty    in    awarding    scholarships     to 

university    3525 

election,  to  appoint  additional  board 

of  Judges  and  clerks  when 2764 

to  appoint  Judges  and  clerks  of.... 2763 

.   to  designate  polling  places 2763 

to  establish  election  precincts 2762 

to   fill   vacancies   in   list  of  Judges 

ajid  clerks    2763 

to  pay  expenses  of  election 2780 

fees  in   1085-108S 

habeas  corpus,  within  Jurisdiction  of.  660 
injunction,   within  Jurisdiction  of.... 

Art.   vn,   §18 

Jail  liberties  to  be  established  by 1022 

Journal,  entry  in  of  discharge  or  death 

of  person  in  insane  asylum 3627 

Judicial  power  vested  In.  .Art.  VII,  §  1 
Jurisdiction,  generally... Art.  VII,  §12 

in  probate  matters 911 

in  special  proceedings 923 

of  actions  at  law 910 

of  habeas  corpus  proceedings 660 

of  injunction    923 

Jurors,  how  drawn  and  summoned... 

974-981 

Jury  list  to  be  made  by 970-974 

logging  roads  and  chutes  to  be  under 

control  of   4990 

may  apprentice  minor  or  one  liable 

to  become  pauper 2667 

may  remove  treasurer  when 2648 

ministerial  officer,  who  is 

Art.  vn.  §16 

Multnomah     county,     commissioners, 
when  to  meet  and  compensation. 2592 
contracts    made   and   supplies   fur- 
nished,  how    2594 

for    county    business,    how    consti- 
tuted,  and  Jurisdiction 2590-2591 

succeeds   former  board 2593 

open  when  and  for  what 923 

order  of  docketing  and  disposition  of 

business    921 

organization    909 

powers  vested  in.  and  nature  of 

., Art.   vn.  §1 

records  and  files  of,   what,  and  how 

kept     581-591 

represents  county  in  Judicial  proceed- 
ing     K 913 

seal,  what,  and  who  to  keep 938-941 

terms  of Art.  VU,  §11 

appointment  of   915 

in  various  counties 2522-2523 

to   allow   addltloniLl   compensation   to 

county  clerk  for  what  services. .  .2992 
to  cancel  warrants  over  seven  years 

old.  when  2634 

to  examine  books  of  county,  when... 2630 
to  fill  vacancy  in  office  of  Justice  of 

peace  or  constable   2667,2674 

In  office  of  recorder  of  conveyances. 2569 
in  sheriff's,  clerk's  or  coroner's  of- 
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County  Court— continued — 

flee     2527 

In    treasurer's,    assessor's,    survey- 
or's, or  commissioner's  office 2637 

to  fix  amount  of  treasurer's  bond. ..  .2547 

to  fix  compensation  for  publication  of 
claims  and  proceedings 2637 

to  fix  compensation  of  deputies,  when 
and  how   2948 

to  have  superintendence  of  poor 2653 

to    Inspect    county    Jails    and    report 

neglect     3686 

to    Inspect    emolument    accounts    of 
sheriff  and  county  clerk 2968 

to  pay   expense  of   extermination  of 
Canada   thistle  when 4922 

to   publish    county   expenditures   and 
names  of  claimants 2635 

to  publish  notice  of  payment  of  war- 
rants over  seven  years  old 2633 

to  select  paper  for  publication  of  pro- 
ceedings,   how 2636,  2638 

transfer  of  proceedings  to  circuit  court 
when  Judge  interested 914 

trial  fee   in 1085 

when  held   915 

wills,  to  take  proof  of 1106 

County  Institutes — 
See  Education. 
County  Jail — 

assault  on  officer  of 1898-1899 

authority    to    construct    and    provide 
dungeons     3683 

bedding,  clothing,  food,  fuei,  medical 
aid     3690 

contractor  for  erection,  bond  of 3684 

county    court   to    Inspect   and    report 
neglect     3686 

dungeons  to  be  provided 3683 

liquor, keeper  not  to  give  to  prisoners. 3687 
sale  or  gift  to  prisoner,  how  pun- 
ished      3688 

male  and  female  prisoners  kept  sep- 
arate      3689 

manner  of  letting  building  contracts .  3684 

sentence  of  imprisonment,  commence- 
ment and  termination 2166 

sentence    to   Jail    In   another   county, 
when,  and  expense  of 3685 

United   States  prisoners,   liability  for 
expense    of    3691 

youth    under    sixteen    may    be    com- 
mitted      3639 

Discharge    of    Person    Held    on     Civil 
Process : 

allowed  when    3693 

certificate   of  discharge 3699 

discharge  by  plaintiff,  and  effect  of.. 3705 

examination   of  applicant 3696 

interrogatories   by  plaintiff 3697 

Jailor  to  discharge  on  receipt  of  cer- 
tificate      3700 

Judgment  to  remain  in  force 3703 

notice    of  application 3694 

how  served   3695 

oath  of  prisoner,  and  form  of 3698 

rearrest   for   same   debt   not   allowed 
except  in  what  case 3702 

renewal  of  application  when 3701 

undertaking  to  satisfy  execution 3704  |  County  School  Superintendent — 

County  Judge —  ,  See  Education. 

duty  as  to  application  for  admission         '  County  Seat — 

to  deaf-mute  school 3569  |      laws  locating,  when  to  take  effect. . . 


election Art.  VH,  §  11 

habeas    corpus    proceedings,   to  hear 

when Art.   VH.    §13 

power  to  examine  and  inspect  orphan 

asylum    3603 

salary  in  various  counties 2929 

in  Douglas  county 2937 

term  of  office Art.  VII.  5  11 

to  receive  session  laws  anu  Journals. 2439 

writs,  what  to  be  granted  by 

Art.  Vn,  813 

County  Officers — 
county    court    to    examine   books   of, 

when    2630 

discounting  of  county  orders  by,  pen- 
alty     3109 

election  of,  what  and  when 

Art.    VI,    H6-7 

of  Multnomah,  to  report  to  auditor.. 

2610-2616 

place  of  voting  for Art.  n.  517 

qualifications Art.   VI.  5  8 

term  of  office Art.  VT,  8  6 

vacancies,  how  filled Art.  VI,  8  9 

County  Orders — 

payment  of  2543 

purchase    of    at    discount   by   coun^ 

officials,    punishable    3109 

I  County  Poor  House- 
indigent  sailors  and  soldiers  not  to  be 

sent  to  when ^4 

County   Recorder — 
bond  and  duties  in  Umatilla  county.. 2557 

certified  copies  by 26W 

Clatsop     county,     abolished;     duties, 

how   performed    2950 

compensation    2564 

for  making  indexes 25W 

deputies,   appointment   of 255S 

compensation,     in    Clackamas    and 

Morrow     2946 

in  Clackamas  and  Morrow 2946 

salary    29S3 

dentists'    certificates,    recording   and 

fee   for    3S34 

duties    2660 

election,    term,    and   bond    in   certain 

counties    2556-2557 

entrj'  on  mortgage  foreclosure 432-4S4 

fees  for  certified  copies,  disposition.. 2935 
of    clerk    as.    In    counties    of    fifty 

thousand     3020 

of  clerk  as.  In  Tillamook  county... 2947 

mining  claim  to  be  recorded  by 3976 

office  abolished  in  Multnomah 2569 

hours    2567 

where   kept    2568 

of  Umatilla  county  to  keep  index  of 

records    2565 

records  and  files,  and  indexes  thereto 

2560-2563 

salary     2933 

how  audited  and  paid 2935 

in  Clackamas  and  Yamhill 2945 

no  other  compensation  allowed 2935 

seal     2560 

vacancy  In  office,  how  filled 2569 

County  Roads — 

See  Roads  and  Highways. 


as  to  application  for  admission  to 

soldiers'   home    3588 

in    relief    of    soldiers,    sailors,    and 


Art.   I,   8  21 

County   Surveyors — 
assistants,  what,  qualifications,  com- 
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County  Surveyors— continued—  ' 

pensation.     etc ^ *»0-  | 

bond,   and  justification  of  sureties... 

2553-2555 

chalnman  and  marker,  oath  of 2681 

county  court  to  procure  United  States 

field  notes  of  surveys 2682 

deputy,  appointment  and  oath 2552 

duties  and  records  of 2678 

ereneral    4904 

election     2533,  2536 

establishment  of  boundaries  and  cor- 
ners,  general  provisions 4907-4911 

evidence    of   field    notes    of   surveyor 

general    2684 

fees   of   2685,4919 

may  administer  oath,  take  testimony, 

etc.,   when    4903 

may  procure  field   notes   of  surveyor 

general    2682 

not    to    charge    for    furnishing    field 

notes    2683 

oath  of  chalnman  and  marker 2681 

of   office    2535 

penalty  for  failure  of  duty 2686 

private  surveying  to  be  done  by,  when 

2651 

qualifications    2534 

term   of   office 2533.  2535 

to  execute  what  orders  for  surveying. 2550 
to  receive  session  laws  and  Journals. 2439 

vacancy  In  office,  how  filled 2537 

what  surveys  are  legal  evidence 2676 

when  Interested,  who  to  act 2677 

who  to  survey  land  divided  by  county 

line     2679-2680 

County  Treasurer — 

annual  exhibit  of  school  fund 3375 

settlement  and  delivery  of  money  to 

successor « 2549 

bond    2547 

books,      county     court     to     examine 

when    2630 

how  kept   2541 

subject  to   Inspection 2542 

clerk  to  pay  trial  fee  to 1094 

coroner    to    deliver    property    of    de- 
ceased  to   when,   and   disposition 

of     1695-1698 

county  orders,  payment  of 2543 

when    to   give    notice    of   payment, 

and  penalty   for  failure 2543 

delinquent,    removal    of 2548 

deputies,   appointment,    removal,   and 

bond  of    2539 

district   attorney   to  account   to.   and 

action  for  failure 997-998  ' 

election Art.  VI,  fi  6.. 2533.  2636 

entry   of  amount   received   from  sale 

of   unclaimed   property 3901 

fee,  from  Indorsement  of  school-teach- 
er's certificate,  disposition  of 3396 

fines    for    defacing    school    property, 

disposition  of  3389 

garnishee,  not  liable  as 259 

investment   of    land   registration    in- 
demnity fund    5492  i 

Justice  of  peace  to  report  to  monthly. 2644  | 
liability  for  school  funds  coming  into         j 

hands     3389 

oath   of  office 2535  < 

oaths,  treasurer  may  administer 2540 

office,  where  kept,  and  hours 2540 

payment  of  county  orders 2543  | 

penalty  for  failure   to  pay  state  tax         i 

to  state   treasurer 3152  > 

qualifications    2534  > 


salary  in  Douglas  county 2937 

in  various  counties 2930 

semiannual  report,  clerk  to  publish.  .2641 

recording    2646 

secretary  of  state  to  furnish  blanks. 2647 

to  be  filed  with  clerk 2643 

surety  on  bond  liable  for  deputy's  act. 2539 

term    Art.    VI,    8  6.  .2533,  2635 

to   certify   amount   of   school   library 
fund  subject  to  apportionment. .  .3463 

to  pay  interest  on  school  bonds 3389 

to  receive  and  disburse  county  money.253S 
to  receive  copy  of  assessment  roll  in 

Multnomah     2586 

to  receive  session  laws  and  Journals.  .2439 

to  register  district  school  bonds 3389 

to  report  receipt  of  money  to  county 

superintendent  of  schools 3395 

vacancy  in  office,  how  filled .2537 

warrants  received  for  taxes,  redemp- 
tion of   2546 

redeemed,    deposited    with    county 

clerk    2646 

redemption  of  when  interest  due  on. 2544 
County   Warrants — 
for  supplies,  contracts,  etc..  In  coun- 
ties of  fifty  thousand,  when  void. 2652 
more  than  seven  years  old,  cancella- 
tion and  publication  of 2632-2634 

orders  and  vouchers  to  be  numbered 
to  correspond,  and  to  be  exhibited 

2631 

payment   of,   and   when   to  draw   in- 
terest     2643 

redeemed,  deposited  with  county  clerk 

2646 

redemption    of,    to    be    received    for 

taxes     2644-2546 

semianual  report  of  clerk 2639 

Courts — 
adjournment  of,  from  failure  of  Judge 

to  attend   953-964 

power  to  adjourn  proceedings 957 

and  Jury,  duties  of 114,  135-136 

application  to,  how  addressed 966 

change   of  place   of  holding,   persons 

bound  to  appear 962 

circuit,  see  Circuit  Court. 

circuit  Judge  may  hold  in  any  district  943 

contempts,   see   Contempt. 

contempts  of,  see  Contempt. 

court  may  adopt  proper  proceedings.  968 

criers,   appointment  and  duty 1048 

discretion,  abuse,  cause  for  new  trial  174 

fees  of  officers,  how  collected 667 

functions  In  criminal  case. Art.  I,  §  16 

incidental  powers  of 929 

Inferior,   supervisory   control   of 

Art.    VII,    9  9 

irregularity  In  proceedings  cause  for 

new   trial    174 

Judge   may   order   accommodation   to 

be  provided  for  holding  sittings..  961 
Judicial  power  vested  In. Art.  VII,  81 

Jurisdiction,   exercise  of 629 

over  corporations  528 

natural  person   527 

presumption  as   to 788 

when   court   acquires 63 

Justice's  court,  see  Justice's  Court. 

lost  records,  restoration  of 6762-6765 

may  direct  special  finding 164 

may  order  reference  In  what  cases...  161 

may  take  case  under  advisement 201 

means  to  execute  Its  powers 96S 

ministerial  officer  of,  who  is 

Art.  Vn,  8  16 
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-continued— 


InoUon  'and"  order,    general    provis- 
ions     634-637 

not  to  be  secret Art  I,  i  10 

obedience,  power  to  enforce 929-930 

of  general  Jurisdiction,  what  are 

Art.   vn,   51 

of  Inferior  Jurisdiction,  review  of  de- 
cision by  writ  of  review 694-603 

costs   on   review 676 

of  record,  what  are Art.  VII,  S  1 

order,  power  to  preserve 929-980 

power  to  adjourn  proceedings 967 

to  preserve  order  and  enforce  obe- 
dience     929-930 

practice  in,  special  laws  prohibited... 

Art.  IV.  123 

proceedings  to  be  in  Ensrlish 966 

abbreviations  used  In 966 

not  aftected  by  failure  of  term  or 

vacancy  in  office  of  Judge 964 

not    pointed    out,    court    to    adopt 

proper  proceedings   968 

to  hold  sittings  elsewhere  than  at 

courthouse     960 

records  and  flies  of.  certified  copies, 

who  to  make 691 

examination  of,  who  entitled  to....  691 
lost  or  destroy^,  restoration  of . . . 

6762-6766 

what  are,  and  how  kept 681-691 

referee's  report,  powers  and  action  on 

167-168 

seals,  what  courts  have 938 

sittings  may  be  held  elsewhere  than 

at   courthouse,    when 949 

proceedings  to  hold  elsewhere  than 

at   courthouse    960 

to    be   public 942 

when  may  be  private 942 

when  may  order  accommodations  to 

be  provided  for  holding 961 

where  to  be  held 948 

supreme  court,  see  Supreme  Court, 
telegraphic  copy  of  instrument  under 

seal  of  clerk,  and  effect 4760 

to  ascertain  and   impose  punishment 

In    criminal    action 2169 

to  assess  damages  on  default  of  de- 
fendant, when    186 

to  decide  what  questions  in  Jury  trial.  136 
to   regulate   exhibition   of  objects   to  ' 

Jury     781 

to  tr>''  Issue  of  law.  unless 114 

trial  by,  decision,  what  to  state  and 

when  filed  and  entered 168 

in  what  cases  and  how  Jury  waived  167 
when  entry  of  Judgment  delayed...  201 

when  acquires  Jurisdiction 63 

Courts-martial — 

See  MlUtla. 
Covenants — 

not  implied  in  conveyance 6338 

to  pay   money  not   Implied  in  mort- 
gage     6339 

Coverture — 

See  Marriage;   Married  Women. 
Cows — 
dairy,  manure  not  allowed  near  bam. 3790 

how  kept  in  dairy 3777 

Creamery — 
list  of  persons  running,  and  regula- 
tion of  3776 

stencil   for,   and   impression   required 

on  box  or  wrapper 3770 

to  obtain  plate,  and  place  on  wagon.. 3776 


Credibility  of  Witness— 
facts    concerninfiT   admissible   in    evi- 
dence      711 

facts  not  relevant  to  issue  admissible 

to  affect   71S 

how   Impeached    C96,  7*1 

Jury  is  Judse  of 6K 

reliflrious  belief  not  to  affect. Art.  I.  9  6 
Credit— 
loaninsr,    restriction    upon    municipal 

corporation Art.  XI,  K  S.  9 

of  third  person,  representation  as  to. 

to  be  In  writing 79S 

of  state,  not  to  be  loaned.  .Art.  XI.  f  7 
Creditors — 
conveyances,  asslgrnmenta,  and  Judg- 
ments to  defraud,  are  void 

may  be  witness  to  will 

presumption  of  fraud  in  sale  or  mort- 
gage of  chattel,  when 78S 

Crier- 
circuit  court,  appointment  and  com- 
pensation    9tS 

county  court,  appointment  and  pay- 
ment     919 

court,  appointment  and  duties IMS 

supreme  court,  appointment  and  com- 
pensation     88S 

Crimes — 

acquittal  as  bar 1374 

against  nature,  evidence,  what  neces- 
sary     1406 

penalty  for   1939 

all  bailable  except Art.  I,  814 

attempt  to  commit,  punishment  for.. 

2169-2160 

compountingr.   punishment  for 1326 

compromise   of    1664-1557 

conviction,  effect  of Art.  I.  fi  25 

effect  of.  as  bar 1374 

loss  of  vote Art.  n.  §  3 

definition   of    122S 

different    degrees,    conviction   or  ac- 
quittal as  bar 1374 

division  of  1229 

felony   defined    1230 

for  specific  crime,  see  proper  head. 

misdemeanor,  definition  of 1230-1231 

pardon,  who  to  grant Art.  V,  S 14 

]>artles    to.    classified 215* 

person  not  to  be  tried  for  but  upon 

indictment,    unless 123^ 

presumption   of   innocence 7SS 

punishment  to  be  on  principle  of  re- 
formation  Art.    I.   i  15 

special  laws  prohibited. Art.  IV,  $23 

resistance  to  commission  of 1^ 

riot  or  disturbance  of  peace 1913-191S 

treason,  definition  and  punishment.. 

1787-1740 

Against   Morality: 

abduction     1928 

adultery    1916-1917 

bawdyhouse    1932-1933 

conceallngr  death  of  child 1923 

cruelty  to  animals 1943 

gambling    1944-195S 

Illegal  disinterment,  Injurms  grave- 
stones, or  trespassing  in  ceme- 
teries     1940-194! 

Incest    1988 

indecent  and  Immoral  acts  not  other- 
wise punishable    1930 

indecent    and    obscene    pictures    and 

literature     1935 

exposures    and    exhibitions 192* 
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Crimes— continued—      ^    ,  ^     ^     ^ 

language  and  disorderly  conduct  at 

public   resort    1936-1937 

lewd  cohabitation 1920 

minor  visiting,  or  inducing  minor  to 

visit  house  of  prostitution..  1924-1927 

murder  of  bastard  by  mother 1931 

polygamy    1918-1919 

prize  fighting   1934 

seduction    1921 

serving  civil  process  on  Sunday 1929 

sodomy    1939 

Against  Person: 

assault    1766-1773 

attempt  to  extort  money 1777 

duelling     1763-1765 

kidnapping    1774-1775 

libel     1778 

mayhem    1762 

murder    1741-1769 

negligently  managing  water  craft 1776 

pointing  gun  at  another 1773 

rape     1760-1761 

Against  Property: 

adulterating   or   causing    to    be   sold 

adulterated   gold   dust 1872-1874 

arson  and  criminal  burning 1779-1792 

burglary    1793-1797 

corporation  falsifying  records  or  pub- 
lishing false  report 1838-1839 

false  pretenses    1812-1813 

fitting  out  and  destroying  vessel.  1816-1817 

forgery  and  counterfeiting 1858-1871 

fraudulently  producing  heir 1834 

Injury  to  cabin,  record  book,  recepta- 
cle,   or    scientific    appliances    in 

forest  or  mountain 1854-1857 

to  gas  or  electric  appliances 1863 

to  monuments  or  trespass  on  min- 
ing claim    -..1849-1950 

making  or  exhibiting  false  bill  of  lad- 
ing     1818 

opening  or  puolishing  sealed  letter.  ..1833 
substituting  another  child  for  infant 

committed  to  one's  care 1835 

trade- marks   or   label,    counterfeiting 

or  using 1840-1848 

trespasses    1820-1831 

on  United  States  building^ 1851-1852 

using  false  weight 1832 

wrongful  conversion  of  property.  1836-1837 
Against    Public    Health,     Safety,     and 

Convenience    2118-2151 

Against   Public  Justice: 

assault  upon  officer  having  charge  of 

prisoner    1896-1899 

bribery    1878-1882 

compounding  or  concealing  crime  for 

reward     1889 

destroying,    secreting,    or    mutilating 

public   record    1893 

disguise  with  intent  to  prevent  exe- 
cution of  the  law 1895 

escapes,  and  aiding  in 1883-1888 

falsely  assuming  to  be  magistrate  or 

peace  officer  1891 

lobbying  with  legislators  without  dis- 
closing interest    1894 

malfeasance  or  negligence  in  office...  1892 
neglecting  or  refusing  to  aid  officer.  .1890 

perjury  or  subornation  of 1875-1877 

Against  Public  Policy,  Trade,  etc.: 

asking  to  be  placed  on  Jury 2094-2096 

barbering  on  Sunday 2097-2099 

buoys,  destroying,  Injuring,  or  moor- 
ing to  2109 

carrying  concealed  weapons 2088-2089 


defacing    inscription    on    corners    or 

bearing  trees    2112 

disposing    of    liquor    near    canal    or 

locks     1970 

disturbance  of  meeting 1966-1967 

endeavoring   to  prevent  person  from 

working   for  another 1971 

enticing  and  harboring  seamen,  etc.. 

2070-2076 

exhibiting  deformed  person 2084-2086 

failure  to  put  street  car  vestibules  on 

during  certain  months 2101-2104 

fraudulently    wearing    Grand    Army 

badge    2090 

game  and  fish  laws 2002-2067 

hurdy-gurdy  house,   keeping  without 

license   2116-2117 

liquor,  tobacco,  and  opium 1974-1995 

lotteries    1959-1966 

marks  and  brands,  crimes  as  to. 2077-2083 
marriage,   Issuing  licenses,  solemniz- 
ing, and  what  prohibited 1997-2001 

notices,  tearing  down  posted 2111 

obstructing     highways,      navigable 

streams,   etc 2106-2108 

permitting  vicious  animal  to  run  at 

large    « 1972 

piloting  vessel  without  license 1973 

private  police  and  patrol 2068-2069 

resisting    officer   authorized    to    take 

military  property   2087 

selling  liquor  and  firearms  to  Indians.  1969 

selling  liquor  without  license 2115 

steamboat  smokestacks    2100 

street  car  fares  in  cities  of  fifty  thou- 
sand     * . . 2096 

Sunday,  what  business  prohibited....  1968 
tugboat,  refusal  to  tow  or  discrimi- 
nation by  master 2110 

United  States  fiag.  desecration  of . . . . 

2091-2093 

Against  Suffrage   1900-1912 

Criminal  Conversation — 

action,   limitation  of 8 

costs  and  disbursements  in 561 

Criminal  Procedure — 

accessories,  how  punished 2156 

after  fact  may  be  tried  before  prin- 
cipal      1326 

distinction    between    and    principal 

abolished    1324 

who   deemed    2152,2164 

action  defined    1233 

limitation  of,  general  provisions... 

1235-1238 

absence  or  concealment  of  defend- 
ant not  counted  as  part  of 1237 

parties  to,  who  are 1234 

when  deemed  commenced 1238 

compounding  crime,  how  punished... 

1326, 1889 

construction  of  penal  statutes 2192 

coroner's  inquest,  see  Coroner. 

costs,  who  to  pay 2991 

criminal   prosecution   not   to   exclude 

other  remedies  or  penalty 2190 

district   attorney    to   control   proced- 
ure     1640 

partner  of,  not  to  defend  what  ac- 
tions     2606 

fugitives  from  Justice,  see  Fugitives 

from  Justice, 
intent  to  defraud,  what  sufficient.. .  .2189 

Jurisdiction  of  Justice's  court 2194 

morbid  propensity  to  commit  crime  no 

defense    2191 

omission  to  perform  act,  person  not 
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Criminal  Procedure— continued— 

punishable     when     another     per- 
formed      2157 

principals,   who  deemed 2163.2152 

search  warrant,  see  Search  Warrant.  | 

Appeal :  > 

afflrmance  on   nonappearance   of  ap-         i 

pellant    1482  j 

SLS  a  matter  of  right,  when 1466  | 

bail,  exoneration  of  on  reversal I486) 

by  state,  effect  of 1473-1474 

certificate  of  probable  cause,  and  ef- 
fect   of    1475-1478 

defendant,   discharge   on   reversal   on 

appeal,    when I486 

right  of  appeal  in  what  cases 1464 

discretionary  matter  not  considered..  1484 

dismissed  when  appeal  irregular 1480  | 

when  improper  return  made 1481  , 

how  taken    1468  j 

immaterial  errors  not  considered  on..  1484 
Judgment   on    of  appellate    court   en- 
forced as  of  lower  court 1488 

to  be  entered  and  remitted  to  court 

below    1487-1488 

Jurisdiction  of  appellate  court,   when 

ceases    1491 

of  circuit  court  on Art.  VII.  S  9 

of  supreme  court  on Art.  VII.  §  6 

new  trial  ordered,  cause  deemed  pend- 
ing in  lower  court 1489 

where    had    1486 

notice,  by  whom  signed 1472 

to  clerk   1468 

to  district  attorney 1469 

parties,   how  designated 1463 

perfected    in    case    of    publication    or 

notice,    when    1471 

record,   improperly  returned,  effect.  ..1481 

to  be  transmitted  in  what  time 1479 

reversal,   exoneration  of  bail I486' 

information  to  be  drawn  when 1263 

without   new  trial,    effect  and  pro- 
ceeding      1486 

review  as  to  questions  of  law  in  tran- 
script     1483 

state  may  appeal  in  what  cases 1465 

effect  of  appeal  by 1473-1474 

stay  of  judgment,  in  what  cases.  1473-1474 

of  conviction  when 1475-1478 

transcript  of  testimony,  when  state  to 

pay  for   906 

transcript  remains  in  appellate  court, 
copy  of  appellate  Judgment  an- 
nexed to  original  roll 1490 

what  order  appellate  court  may  make 

on    1485 

Appeal  from  Justice's  Court: 

amendments   on    2296 

amount  necessary  to  appeal  by  party 

demanding  Jur>' 2250 

how  taken   2292 

notice,  upon  whom  served 2292 

stay  of  proceedings  on 2295  [ 

taken  by  defendant  in  what  case 2293 

to  what  court  taken 2291-2292 

transcript  on 2294 

when  perfected   2296 

when  taken  2291-2292 

Arraignment : 

bail,  putting  in 1344-1345 

when  not  allowed  on,  proceeding. . .  1346 
bench  warrant,   indorsing  of  if  crime 

bailable    1340 

when  and  how  issued,  and  form  of 

1339-1342 

defendant,    entitled    to    counsel    and 


must  be  so  Informed 1325 

failure  to  appear,  proceedings..  1328-1343 

in  custody,  how  brought  in 1337 

may  be  proceeded  against  by  name 

in  indictment  when 1351 

on   bail.    l>ench   warrant  may  issue 

on  nonappearance 133S 

proceedings   when   defendant  gives 

another  name  133- 

to  be  asked  true  name 1339 

how  made 132S 

indictment  may  be  answered  on  how.  1334 

of  defendant,  generally 1327 

personal  appearance  at,  when  neces- 
sary   1336 

plea   entered   if  defendant   refuse   to 

answer 1335 

proceedings  when  defendant  gives  an- 
other name   133* 

time  allowed  defendant  to  answer  in- 
dictment   1333 

true  name  given  by  defendant  to  be 

entered    1332 

request  to  defendant  to  give 1330 

when  and  where  made 1327 

Arrest  and  Examination  On: 
aid  in  making,  everybody  bound  to?. -1603 
although  bail  given,  to  answer  charge.  1347 
appearance  in  Justice's  court,  within 

what  time  to  be  made 250. 

by  bystander    1614 

by  oi-der  of  magistrate 1615 

by  private  person 1616-161" 

by  whom  may  be  made 160^ 

defendant  committed  notwithstanding 

I  ail.  when 134S 

to  be  taken  before  magistrate  when.  1344 

when  not  held  to  answer 1339-1340 

defined  1€01 

escape,    retaking    1618-1610 

examination  on  arrest,  adjournment. 

w^hat  allowed    1623 

adjournment,  defendant  to  be  com- 
mitted or  give  bail  on 1624 

commitment  for  examination,  form 

of   1625 

commitment  on.  form  of IWa 

order  for  bail  on 16*8 

order  to  peace  ofBcer  with 16*6 

to  be  directed  to  sheriff,  and  what 

to  command    1647 

when  and  how  made 1644 

completion  and  adjournment 1623 

counsel,  examination  to  proceed  on 

appearance  or  waiver  of 1622 

informant  may  employ 1640 

right  of  defendant  to 16iO 

sending  for,  and  time  of 1621 

defendant,  right  to  counsel 1620 

to  be  informed  of  charge 1620 

to    be    informed    of    his    right   to 
make  a  statement  and  waiver  of 

1629-1630 

when  and  how  discharged 1641 

when  to  be  committed 1643 

district  attorney  to  control 1640 

form  of  discharge  on  arrest  without 

warrant  1642 

information,  statement  and  deposi- 
tions taken  on,  disposition  of.1638-1633 

procedure   1626 

return  of  proceedings 1651 

security  for  appearance  of  witnesses.1653 

sending  for  counsel  and  time  of 1621 

statement  of  defendant,  how  kept.. 

1638-1635 

how  taken   1631 
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Criminal  Procedure— continued—  ^    , 

right  to  make,  defendant  to  be  In- 
formed of,  and  waiver 1629-1630 

taken  and  authenticated,  how .... 

1631,  1633 

to  be  read  to  defendant,  and  cor- 
rected   1632 

when  used  as  evidence 1634 

testimony   need  not  be  reauced   to 

writing  except  1637 

to  proceed  on  appearance  or  waiver 

of  counsel    T 1622 

"Witnesses,  examination  of 1628 

examination   of   defendant's   wit- 
nesses   1635 

may  be  excluded  during  examina- 
tion    1636 

memorandum  of  to  be  taken 1637 

to  be  subpoenaed,  and  number  of 

1626-1627 

for  arraignment  when  defendant  out 

on  ball 1338 

for   breach   of   peace    in   presence   of 

court  or  magistrate 1672 

for  prevention  of  crime 1667-1661 

governor  to  offer  reward  for  when... 2386 

how  made,  generally 1605-1606 

killing  in.  when  Justifiable 1756-1757 

magistrate  making  examination,  state- 
ment and  depositions  to  be  for- 
warded to 1599 

may  be  made  on  Sunday  when 1604 

may  be  made  when 1604 

money  or  property  taken  from  pris- 
oner,  receipt  for 1569 

no  more  restraint  than  necessary 1606 

offieer  may  break  open  door  or  win- 
dow     1609-1612 

may  summon  aid  from  bystanders . .  1603 
refusing   or   delaying   to   arrest,    is 

guilty  of  crime 1888 

to  liberate  person  making  arrest 1610 

to  state  authority 1607 

to  use  force  if  defendant  resist  or 

flee    1608 

on   bench  warrant,   proceeding  when 

ball  not  allowed 1346 

on  coroner's  verdict 1690 

proceeding  If  arrest  before  verdict 

delivered 1691 

on  information,  defendant  to  be  taken 

before  what  magistrate 1594-1595 

defendant  to  be  taken  before  a  mag- 
istrate without  delay 1600 

in  another  county,  ball  to  be  given.  1595 
if  bail  not  given,  to  be  taken  be- 
fore what  magistrate 1597 

proceedings  on  giving  ball 1596 

magistrate   issuing  warrant  unable 

to  act,  proceedings 1598 

return  of  proceedings 1663 

statement    and    deposition    of    wit- 
nesses sent  to  magistrate  making 

examination 1599 

warrant.  Jurisdiction  of  magistrate 

to  issue  1588 

form  of   1586 

service  in  another  county.  ...1591-1592 
to  contain  name  of  defendant  and 

statement  of  crime 1587 

to  whom  directed  and  by  whom 

executed  1589-1590,  1593 

when  to  issue 1584-1585 

on  order  for  recommitment 1535 

peace  officer  defined 1593 

proceedings  under  game  and  fish  law. 2056 
putting  in  ball  on,  procedure 1345 


refusal  to  aid  officer  in  making 1890 

reward  for,   in  what  cases  to  be  of- 
fered      2386 

search  of  person  on 1716 

sheriff   may   require   assistance,    and 

punishment  for  refusal 1015-1016 

Sunday,    arrests    may    be    made    on 

when 1604 

to  prevent  crime 1657-1661 

warrant,    contents    of 1586-1587 

form  and  definition  of 1586 

indorsement  of 1591-1592 

when  defendant  is  discharged  on 

preliminary   examination    1641 

requisites  of  2267 

to    whom    directed,    and    by    whom 

executed  1589-1590,  1593 

when  may  issue  for  action  in  Jus- 
tice's court   2266-2267 

when  to  Lssue 1584-1585 

without  warrant,  officer  to  state  au- 
thority except 1613 

magistrate    may    order    for    crime 

committed  in  his  presence 1615 

officer  to   take  person  arrested   by 

bystander  for  breach  of  peace. .  ..1614 
peace  officer,  when  may  make.  1611-1612 

private  person  may  make 1616 

private  person  to  take  person  before 

magistrate  or  peace  officer 1617 

Bail: 
admission  of  fugitive  from  Justice  to.  1729 

admission  to,  defined 1492 

order  for 1499-1500 

after  conviction   and   upon  examina- 
tion of  charge 1496 

when  matter  of  right 1496 

after  Indictment  found,  or  on  appeal, 

when  to  admit  to 1498 

allowance  in  action  in  Justice's  court. 

2285-2286 

allowed  after  conviction,  when 1496 

in  all  cases,  except Art.  I,  §  14 

on  recommitment  when 1537 

appeal  from  order  denying 1602-1504 

application   for,    district   attorney    to 

appear 1615 

when   denied,    not   to   be   made   to 

other  magistrate 1500-iaOl 

when  district  attorney  to  be  notifled.1516 
before  being  held  to  answer  or  dis- 
charged    1496 

bench  warrant,  indorsement  on 1340 

proceedings  for  bail  on 1344-1345 

decision  as  to.  final 1504 

defendant    can    not    be    admitted    to 

when 1494 

admitted   to  ball  on  stay  of  Judg- 
ment when 1496 

committed  notwithstanding  when. .  .1348 
discharge  for  want  of  prosecution, 

effect  on  bail  1385,  1362 

to  be  taken  before  magistrate  when.  1344 
denied,  defendant  detained  until  new 

offered   1514 

deposit,  after  ball  given 1519 

application  to  payment  of  Judgment.  1521 

ball  given  after 1520 

dismissal,  effect  on.< 1661 

deposit  in  lieu  of  bail 1518 

refunding  on  surrender 1624 

discharge  of  defendant,  form  of  order 

on  allowance  of  bail 1512 

for  want  of  prosecution,   effect   on 

ball  1385.  1362 

dismissal,  effect  on 1661 

on    failure    to    find    indictment    or 
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Criminal  Procedure— continued—    ^^^^  ^^^^ 
bring  to  trial 1558-1660 

district  attorney,  notice  of  application 

to  1516 

to  appear  on  application  for 1616 

excessive  prohibited   Art.  I,  §  16 

exoneration    on   arrest   of   judgment, 

when 1429 

on  reversal  of  judgment 1486 

on  surrender  of  defendant 1622 

forfeiture,  disposition  of  deposit  on...  1632 
enforcement  by  action,  and  when. .  .1628 
remission  of.  and  conditions. .  .1629-1630 

application*  for.  how  made 1631 

judgment  on  application  for.  final.  1631 

of  part  Judgment  for  residue 1630 

when  and  how  discharged 1527 

when  and  how  made 1626 

form  of.  on  appeal 1513 

in  action  In  Justice's  court 2286-2286 

of  undertaking 1506 

fugitive  from  justice  may  be  admitted 

to 1729 

justification  by 1508 

examination  on  1609-1611 

in  action  in  Justice's  court 2299 

matter    of    right    before    conviction, 

when 1496 

new  to  be  given  on  Indictment  found.  1347 

on  arrest  of  Judgment 1428 

exoneration  of  ball  when 1429 

order  for  admission 1499 

on  commitment  on  preliminary  ex- 
amination   1648 

pending  examination  upon  arrest 1624 

proceedings  on  putting  on  ball 1346 

when  bail  disallowed 1514 

putting  in,  mode  of 1605 

proceeding  on 1345 

quallflcatlons  of 1507 

in  actions  in  Justice's  court 2299 

recommitment,  bail  on,  by  whom  may 

be  taken  1538 

form  of  undertaking 1539 

qualifications  of 1540 

when  allowed  1537 

failure  to  appear  for  Judgment 1636 

order  for,  what  to  contain  and  how 

executed    1534-1635 

when  ordered  1633 

sufficiency,  examination  and  decision 

as  to 1609-1611 

sureties,  number  of.  and  qualifications 

1606,  1607 

surrender  of  defendant,  bail  may  ar- 
rest for  purpose  of 1523 

money  deposited  refunded 1524 

notice  to  district  attorney  of  ap- 
plication for,  how  given 1525 

when,  how,  and  by  whom  made 1522 

taking  of  ball  defined 1193 

with   or  without  notice   to  district 

attorney    1617 

undertaking,  form  of 1505 

form  of  in  Justice's  court 2286 

how  executed  1606 

when   not  allowed 1494 

when  order  of  court  necessary 1498 

who  may  admit  to  or  takt» 1497 

Indictment: 
act    constituting    crime,    manner    of 

stating   1303.  1306 

against  several,  conviction  or  acquit- 
tal of  less  than  all 1322 

all  crimes  prosecuted  on 1232 

all  persons  concerned  to  be  Indicted 
as  principals  1324 


allegation  as  to  person  injured,  erro- 
neous   Immaterial    1310 

of  Intention  to  defraud,  what  suffi- 
cient   1866,2189 

of  place  "within  the  county."  when 

suflacient 1323 

animal,  how  described 1311 

appendix  of  forms pp.  749-762 

arraignment  on,  see  Arraignment. 

answer  to.  time  allowed  for 1833 

refusal  to  make,  what  entered 133a 

what*  defendant  may  make 1334 

arson,  form  of  stating  crime.... p.  760 
assault  and  battery,  form  of  stating 

crime p.  762 

burglary,  form  of  stating p.  761 

certainty  and  directness  essential....  13Q6 

construction  of  words  used  In 1312 

contents  of 1303 

corporation  may  answer  by  counsel..  1368 
crime  charged  in  the  alternative  when.  1308 

defect  of  form,  effect  of 131fi 

defendant  indicted  by  fictitious  name.  1307 
may  be  proceeded  against  by  name 

in  indictment  when 1331 

demurrer,    grounds    of    and    time    of 

making    1356-1357 

discharge    for    want    of    prosecution, 

when 1383 

disclosure  in  regard  to.  how  punished.1297 

failure  to  find,  proceeding 1569-1560 

fictitious  name,  indictment  by 1307 

when  prosecution  to  proceed  under.  1331 

first  pleading  on  part  of  state 1302 

forgery,  form  of  stating  offense. p.  751 
when  misdescription  of  instrument 

Immaterial .*.  .1320 

form  of  1304 

form  of  stating  act  constituting  crime 

pp.    749-752.1305 

form,  must  state  crime  in  but  one...l30S 
grand  Jurors,  number  to  concur  in — 1-94 
grand  Jury  may  be  convened  in  dis- 
cretion of  court 1264 

indorsed  and  signed  how UM 

Judgment,  how  pleaded 1317 

larceny,  form  of  stating  crime  in 

p.  761 

libel,  facts,  how  stated 1319 

form  of  stating  offense p.  762 

manslaughter,  form  of  stating  act. . . . 

p.  750 

matters  Judicially  known  need  not  be 

stated  13U 

motion  to  set  aside,  and  proceedings 

thereon  if  granted 1351-1352 

when  made  and  heard 1360 

murder,  manner  of  stating. pp.  749-750 
must  charge  but  one  crime  and  in  one 

form    1308 

name  of  private  prosecutor  to  be  in- 
dorsed on  IM 

not  found  true  bill,  proceedings 1298 

bars  further  proceeding  unless 1299 

not  insuflicient  for  defect  of  form 1316 

not  to  be  published  until  after  arrest 

of  defendant  when 1296 

order  for  resubmission  to  grand  Jury, 

and  effect  of 1362 

perjury,  facts,  how  stated 1321 

form  of  stating p.  752 

subornation  of  1321 

person  in  contempt  liable  to C74 

pleas  to,  what  authorized 1S6<> 

polygamy,  form  of  stating  crime.p.752 

presented  how  1296 

presentment,  how  made 1300 
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Criminal  Procedure— continued-- ^         ,^,^ 
presumptions  need  not  be  stated 1316 

private    prosecutor,    name   to   be   in- 
dorsed on  1446 

public  record,  Indictment  Is  when 1296 

rape,  manner  of  stating  acts. . .  .p.  750 

resubmission  to  grand  Jury 1361-1363 

robbery,  manner  of  stating p.  760 

set  aside,  for  failure  to  Insert  names 
of     witnesses     examined     before 

grand  jury  1349 

Information   may   be  drawn   there- 
after   1263 

new  to  be  found  when 1363 

not  a  bar 1354 

on  motion,  when 1349 

signed  how   1294 

statement  as  to  person  injured  or  In- 
tended to  be  not  material 1310 

statute   defining   crime   need   not   be 

strictly  pursued 1313 

statute,  private,  how  pleaded 1318 

subornation  of  perjury 1321 

sufficient  when 1314 

time,  when  material,  to  be  stated  pre- 
cisely, otherwise  not 1309 

when  to  be  found  or  defendant  dis- 
charged    1363 

witnesses'  names  to  be  inserted 1295 

setting  aside  for  failure 1349 

Information: 

act  authorizing  not  to  do  away  with 

grand  Jury  1264 

defined 1681 

district  attorney  authorized  to  file....  1258 

filed  when 1260 

form  of,  and  manner  of  stating  act..  12 59 
errand  Jury  may  be  convened  in  dis- 
cretion of  court 1264 

how  construed,  and  proceedings  under.1260 

in  what  special  cases  authorized 1263 

justice's  court  to  proceed  as  on.  when 

crime  not  within  Jurisdiction 2290 

name  of  private  prosecutor  to  be  in- 
dorsed on  1446 

names  of  witnesses  to  be  Indorsed 1262 

set  aside,  another  may  be  drawn 1263 

when  defendant  to  be  discharged  under.  1260 
witnesses  compelled  to  testify  before 
district  attorney,  and  punishment 

for  refusal  1261 

names  of,  Indorsed  on 1262 

Judgment,  Sentence,  etc.: 

acquittal,  when  defendant  to  be  dis- 
charged, when  detained 1422 

against  private  prosecutor  for  costs  in 

case  of  malicious  prosecution 1447 

aggravation  or  mitigation  of  punish- 
ment,  Inquiry  into  circumstances 

1438-1441 

examination  of  defendant  as  to 1440 

arrest  of  Judgment,  bail  on 142S 

ball,  when  exonerated  on 1429 

defendant  to  be  discharged  when...  1429 
to  be  held  notwithstanding  when.  1428 

effect  of 1427 

motion   for,   when   authorized,   and 

when  to  be  made 1426 

when  operates  as  an  acquittal 1429 

bench  warrant  for  appearance  of  de- 
fendant, when  to  issue 1434-1437 

form  of  1436 

may  issue  to  one  or  more  counties, 

and  how  served 1437 

convict  In  penitentiary  under  protec- 
tion of  law 2166 

conviction    of    two    or   more,  crimes. 


Judgment   of   imprisonment,    how 

given    1442 

entry  of 1444 

effect   Art.  I,  9  26 

loss  of  vote Art.  II,  8  3 

not  to  work  forfeiture  except 2168 

court  to  ascertain  and  Impose  punish- 
ment   2169 

death,  how  and  where  executed il457 

warrant 1456 

when  place  of  trial  changed 1458 

defendant   in   custody   to  be   brought 

before  court 1433 

failure    to    appear    for    when    ball 

given,  proceedings  1434 

docketing  of  Judgment  to  pay  money.  1446 
execution  of,  see  jo^xecutlons. 

fine,  how  executed 1462 

duration  of  imprisonment  on 1443 

imprisonment,  how  executed 1452 

in  county  jail,  where  executed 1454 

commencement  and  termination.  .2166 

in  other  county,  when  ordered 1453 

In  penitentiary,  for  life,  effect 2164 

for  term  less  than  life,  effect 2163 

treatment  of  convict 2162 

what  to  specify 2162 

when  term  begins,  voluntary  ab- 
sence not  counted 2161 

on  failure  to  pay  fine 1443 

sheriff    may    require   assistance    in 

conveying 1466 

Infants,    commitment   to   reformatory 

institutions  on  1449-1450 

compensation  for  care  of  on  com- 
mitment to  reformatory  institu- 
tion   1450 

judgment  against  1449 

probationary    suspension    of    Judg- 
ment against,  and  custody  during.  1449 
in  Justice's  court,  acquittal,  judgment, 
how  and  when  given,  and  entry  of. 22 74 
certified  copy  to  be  filed  with  county 

clerk   2278 

conviction,  judgment,  how  given... 2273 

entry  of 2277 

how  executed  2280 

money  paid  on  judgment  of 2282 

costs,  Judgment  against  prosecutor 
for,  and  enforcement  of . . .  .2275-2276 
security  of  private  prosecutor  for 

upon  acquittal  2275 

entry  of  Judgment,  and  copy  as  evi- 
dence     2279 

of  acquittal  2274 

of  conviction 2277 

execution  of,  see  Execution. 

money  paid  on,  disposition 2282-2283 

Hen  of  state 2168 

money  judgment  to  be  docketed,  and 

effect  of    1446 

enforcement  as  in  civil  action 1459 

bail  deposit  liable  for 1521 

on  appeal,  enforced  as  of  lower  court.  1488 
to  be  entered  and  remitted  to  court 

below    1487-1488 

on  special  verdict 1416 

other  than  death,  authority  tor  exe- 
cution     1451 

presence  of  defendant  essential  when.  1432 
punishments,   court  to  ascertain  and 

impose  2169 

return  of  execution  1460 

roll,    copy   of  appellate   decision   an- 
nexed to  1490 

return  on  execution  to  be  annexed 
to  1460 
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Criminal  Procedure—continued—  ^^^^ 

when  and  how  made 1448 

stay  of  on  appeal 1473-1478 

when  defendant  admitted  to  bail...  1496 

time  for  pronouncing  1430 

Pleadings  and  Practice: 

acquittal  as  bar 1247-1248 

of  different  degree  of  crime  as  bar.  .1374 

what  deemed  and  what  not 1372-1373 

allegation    of    intention    to    defraud, 

what  sufficient 1866.  2189 

animal,  description  of,  what  sufficient .  1311 

conviction  as  bar 1247-1248 

of  different  degrees,  when  a  bar....  1374 
defendant,    discharge   on  reversal   on 

appeal  when  1486 

discharge  for  want  of  prosecution, 

and  effect 1383-1386 

demurrer    or    plea,    defendant's    only 

pleading 1356 

time  for 1366 

demurrer,  acquittal  on,  when  not  bar;  1372 
defendant   required   to  plead   when 
disallowed     or     Judgment     given 

against  him 1364 

defendant   to   be   discharged   if  re- 
submission not  ordered 1362 

grounds  of  1367 

how  put  in,  and  form  of 1368 

Judgment  on   1360 

proceedings  when  allowed 1361 

when  heard  1369 

when  objections  to  be  taken  by 1366 

dismissal   for   failure    to   find   Indict- 
ment   1568-1660 

effect  on  ball  and  custody 1661 

on  motion  of  court  or  district  attor- 
ney     1562-1663 

trial  not  brought  at  next  term  after 

Indictment  found 1669-1560 

when  a  bar 1664 

error,  immaterial,  what  Is 1404 

former   conviction   or   acquittal,    ver- 
dict on 1413 

forms  of,  abolished 1301 

intent  to  defraud,  what  sufficient 2189 

Judgment,  how  pleaded 1317 

Jurisdiction,  crimes  committed  within 

state  1239 

crimes  committed  out  of,  but  con- 
summated in  state 1240 

nolle  prosequi  abolished 1663 

objections,  what  to  be  taken  by  de- 
murrer, what  at  trial 1366 

plea,  how  put  In  and  form  of 1367 

kinds  of 1366 

of  guilty,  to  be  put  In,  In  person  ex- 
cept in  case  of  corporation 1368 

when  and  how  withdrawn 1369 

of  not  guilty,  what  It  controverts.  ..1370 
what   may   be  given    in   evidence 

under   1371 

private  statute,  how  pleaded 1318 

refusal   of  defendant  to  plead,   what 

entered    1336 

stolen  property,  custody  and  disposi- 
tion of  1566-1671 

variance  between  pleadings  and  proof, 

when  not  a  bar 1372 

Prevention  of  Crime:  , 

act  committed  In  presence  of  court  or 

magistrate   1672 

acting  In  aid  of  officers  Justified 1656 

arrest.  Jurisdiction  to  Issue  warrant.  .1661 

warrant,  to  whom  directed 1660 

when  to  Issue 1669 

breach  of  peace  committed  In  presence 


of  court  or  magistrate 1572 

commitment,  form  of 1670 

of  person,   if  security  to   keep  the 

peace  not  given 16SJ 

when  delivered  to  peace  officer 1671 

complaint  controverted,  proceedings..  16S2 

examination,  adjournment  of 1^ 

person    complained    of,    entitled    to 

make  statement   16S6 

when  to  be  discharged 1666 

subpoena,  when  issued 1664 

failure   of  complainant   to  appear  in 

circuit  court,  discharge  for 16T8 

hearing  in  circuit  court 1679 

Information  of  threatened  crime,  be- 
fore whom  laid,  and  examination 

on 1657-1658 

officer  may  Interfere  for,  and  how 1655 

person  committed  for  not  giving:  se- 
curity, how  discharged 1673 

.  person  under  bond  to  keep  the  peace. 

to  appear  in  circuit  court,  when..  1676 
rights  of  sureties  in  undertakings  to 

keep  the  peace,  same  as  ball 1680 

security   to   keep   peace,   when  court 

may  require 1681 

undertaking  or  statement  of  commit- 
ment to  be  transmitted  to  circuit 

court 1674-1675 

to  keep  the  peace,  what  to  mclude..l6S; 

when  forfeited,  and  proceedings 

1676-1677 

Subpoenas: 

by  whom  served 1549 

definition  of 1541 

duces  tecum   1518 

for  more  than  five  witnesses,  how  ob- 
tained   1544-1546 

form  of  1547 

how  served,  and  proof  of  service 1550 

magistrate  may  issue 1542 

form  of  1547 

out   of   county,    or   more   than  thirty 

miles  distant 1551-1552 

provision  of  civil  code  applicable 1553 

witnesses  before  grand  Jury,  who  to 

Issue   154J 

at  trial,  who  to  issue 1544-1545 

Terms.  Import  of: 

corruptly     2178 

dwelling  house,  In  arson 2172 

in  burglary    2173 

knowingly    2182 

malice  and  maliciously 2178 

masculine  gender,  what  comprehends. 21SS 
neglect,     negligent,     negligence,    and 

negligently  2177 

nighttime   2174 

person 2186 

property    2185 

signature 2183 

singular  number  Includes  plural 2187 

wantonly    2181 

willfully 2176 

writing    2184 

wrongfully   2180 

Trial,  Witnesses,  etc.: 
accessory  after  fact  may  be  tried  be- 
fore principal  1325 

accused,  constitutional  rights  of 

Art.  I.  5511-16 

not  compelled  to  testify.  .Art.  I,  5 12 
not  to  be  put  twice  in  Jeopardy.... 

Art  I,  512 

right   to   counsel,   and    to   make  a 

statement 1620.  1629 

presumed  innocent,   and  to  be  ac- 
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Criminal  Procedure— continued—     ^^^  ,„„^ 
quitted  In  case  oi  doubt 788.  1392 

accomplice,  testimony  of  not  sufficient 

unless  corroborated  1406 

acquittal   on,   when   defendant   to  be 

discharged,  when  not 1422 

in  case  of  doubt 1392 

challenges,  for  Implied  bias,  for  what 

may  be  taken 1387 

peremptory,  number  of 1389 

several  defendants,  all  must  join...  1388 
commitment  of  defendant  on  appear- 
ance for  trial  when 1411 

after  appearance  for  trial  when....  1411 

when  verdict  against  him 1423 

conduct  of  1391 

conviction  of  lowest  degrree  In  case  of 

doubt    1394 

court,  to  decide  what  questions 1409 

to    declare    judicial    knowledge    to 

jury 1409 

custody   of  defendant,    effect   of  dls^ 

charge  for  want  of  prosecution ...  1385 

when  verdict  against  him 1423 

defendant,  discharge  of.  to  be  witness, 

when  ordered,  and  effect...  .1396-1398 

may  testify  In  own  behalf 1400 

when  to  appear  In  person  for  trial.  .1378 
defendants,   jointly   Indicted,   entitled 

to  separate  trial  when 1395 

degree  of  crime,  doubt  as  to.  convic- 
tion of  lowest 1394 

deposition,  order  for  taking 1381 

to  be  filed,  and  when  may  be  read.  .1382 
discharge   of  defendant   for  want   of 
prosecution,  when  not  a  bar,  and 

when  equivalent  to  acquittal 1384 

effect  as  to  custody  and  bail 1386 

to   be   witness,    when   ordered   and 

effect    1396-1398 

error,  immaterial,  what  is 1404 

evidence,    admlssiDllity    of,    court    to 

decide    1409 

confession  of  defendant .1403 

dying  declaration  718 

law  of  same  as  In  civil  action,  ex- 
cept   1399 

of  malice  or  premeditation 1754 

to  be  given  orally  except 1402 

statement  of  defendant  at  prelimi- 
nary hearing,  when  used  as  evi- 
dence     1634 

what  may  be  given  under  plea  of 

not  guilty 1371 

exceptions,  how  regulated  1425 

former  conviction  or  acquittal,  verdict 

on  plea  of 1413 

guilt  to  be  established  beyond  a  rea- 
sonable doubt 857 

Insanity,  defendant  acquitted  on  ac- 
count of 1424 

must  be  proven 1393 

intoxication,  effect  on  crime 1393 

issues  of  fact,  when  arise 1375 

of  law.  definition,  and  when  arise..  1376 

of  law  or  fact,  how  tried 1377 

Jurisdiction  of  justice's  court  in 2194 

jury,   challenge  for  implied  bias,   for 

what  may  be  taken 1387 

challenges,  peremptory,  number  of.  .1389 

how  formed 1386-1390 

may  convict  of  any  crime  necessa- 
rily Included  in  that  charged 1418 

may  convict  of  any  degree  or  of  an 

attempt  1417 

may  give  verdict  as  to  defendants 
concerning  whom  they  agree 1419 


to  receive   law   from   court  and   to 

decide  facts 1410 

morbid   propensity   to  commit  crime. 

no  defense   2191 

murder,     conviction     by     confession, 

court  to  determine  degree 1755 

verdict  in  case  killing  justifiable.  ..1759 

new,  civil  code  to  govern,  except 1426 

ordered    on    appeal,    cause    deemed 

pending  In  lower  court 1489 

where  had   1486 

not  brought  at  next  term  after  Indict- 
ment found,   court  may  continue 

cause  and  admit  to  bail 1560 

dismissal  for 1559 

objections, what  may  be  taken  at  trial.  1365 
plea  of  not  guilty,  what  may  be  given 

in  evidence  under 1371 

postponement  of,  refused  unless  party 

consents  to  take  deposition 1380 

when  and  how  allowed 1379 

questions  of  law,  court  to  decide 1409 

several  defendants,  one  or  more  may 

be  convicted  1322 

variance  between  proof  and  Indict- 
ment, defendant  detained  or  ac- 
quitted when 1422 

verdict,  against  defendant,  custody.  .1423 
general,  form  of,  and  what  Imports.  1413 
may  be  either  general  or  special...  14 12 

In  case  killing  justifiable 1759 

not   to   be   received   until   in   legal 

form    1420-1421 

on  plea  of  former  •conviction  or  ac- 
quittal     1413 

reconsideration,    when    court    may 

direct   1420 

special,  defined,  and  requisites  of...  1414 

how  given   1416 

judgment  on 1416 

witness,  attendance,  how  obtained 1641 

when   residing  more    than   thirty 
miles  away,  or  out  of  county... 

1661-1552 

defendant  may  be  In  his  own  behalf.  1400 
discharge  of  defendant  to  be,  when 

authorized,  and  effect 1396-1398 

fees,   entry   in  fee  booK,  and  time 

within  whi(^  to  be  claimed 2990 

husband  and  wife  may  be  against 

each  other,  when 1401 

security  for  appearance,  when  may 

be  required   1649-1650 

Infants  and  married  women  may 

be  required  to  give 1651 

when  to  be  committed 1652 

Venue: 
action  against  accessory  after  fact...  124 6 

change  of,  costs,  who  to  pay 1254 

defendant  in  custody,  warrant  to  re- 
move   1256 

on  ball,  must  appear 1266 

.  either   party   may   have,    and    only 

one  allowed  except 1257 

special  laws  prohibited.  .Art.  IV,  §  23 

to  what  county 1251 

transcript  and  papers 1252 

when  allowed  1250 

when  deemed  complete 1253 

conviction   or  acquittal   elsewhere    Is 

bar 1247-1248 

crime  committed  on  or  near  county 

boundary 1244 

on  water  forming  county  boundary.  1245 
out  of,  but  consummated  in  state..  1240 
partly  in  one  and  partly  in  another 
county   1242 
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Criminal  Procedure— continued— 

generally  1249 

murder  or  manslaughter  without  state.1241 
property  stolen   In  one  county  taken 

Into  another   1243 

Crook  County — 

boundaries 2321.  2359 

Crops — 

liens  on,  see  Liens. 
Crossbills — 

abolished  except  891 

Cross-examination — 

defined,  and  to  what  extends 846,  849 

of  defendant  when  witness  in  criminal 

action 14«0 

of  deponent  making  affidavit  for  pro- 
visional remedy 821 

exclusion  of  part  of  deposition  ex- 
cludes cross-examination  on 841 

Cruel  and  Unusual  Punishment — 

prohibited    Art.  I.  S  16 

Cruelty — 

cause  for  divorce 507 

to  animals,  punishment  for 1943 

search  warrant  in  case  of 1705 

Cumulative  Evidence — 

defined 691 

Curative  Act — 
acknowledgment  of  married  women  to 

deeds    5347 

defective  acknowledgments  5375 

defective  deeds 5377 

by   executor  or  administrator,   and 

decree  In  suit  on 5381 

judicial  sale '. 5378 

marriages  5233 

of    1899,    certified    copies    shall    have 

efl!ect  of  original  as  evidence 5396 

deeds  under  Judicial  sale,  when  suf- 
ficient   5384 

existing  deeds  cured 5383 

sales  by  executors,  guardians,  etc.. 5385 
records  of  deeds  cured,  admissible  in 

evidence    5380 

vested  rights  not  affected 5376 

Current  Expenses — 

legislature  to  provide  revenue  for 

Art.  DC.  5  2 

requirements  of  appropriations  for 

Art.  IX,  5  7 

Curry  County — 

boundaries  2322.  2331 

Curtesy,  Estate  by — 
how  created,  and  of  what  to  consist.  .5544 
not  alTected   by   descent  or  distribu- 
tion     5689 

Custodian  of  Public  Money — 

ineligible  to  office Art.  II,  5  11 

Custody — 
of  children,  provision  for  in  suit  for 

divorce 512-513 

Dairy — 

cows,  how  kept 3777 

manure  not  allowed  near  barn 3790 

notice  to  put  in  healthful  condition..  .3777 
Dairy  and  Food  Commissioner — 
authority  to  enter  places  and  examine 

packages 3787 

deputies,    appointment,    salaries,    and 

duties  3/66 

duty  of  chemist  to  analyze  for,  and 

effect  of  analysis 3786 

duty  to  enforce  provision  of  act  as  to 

adulterating  candy 2126 

election,     terms,     salary,     oath,     and 

duties  3766 

fees  for  making  tests  for  adulteration, 


and  disposition  of 2123 

printing  report  of 2430 

qualifications .3766 

report  of  manufacturer  of  butter  and 

cheese  to 3784 

to    notify    veterinarian    of    diseased 

dairy  cows  3777 

to  provide  stencils 3773-3774 

Dairy  Products — 
butter,  coloring  impure  prohibited.... 3769 

imitation,  record  of  sale 3783 

roll,  weight  required  for 8772 

sale  of  imitation  prohibited 3769 

of  reworked,  remolded,  or  mixed 

prohibited,  unless  marked 3767 

stencil  to  be  obtained,  and  impres- 
sion on  boxes  or  wrappers  re- 
quired   3770 

use  of  acid  or  antiseptic  in  prohib- 
ited    S77S 

what  deemed  adulteration 3767-3768 

cheese,  commissioner  to  furnish  sten- 
cil, and  fee  for 3774 

at  retail  to  have  label 37S8 

each  box  to  contain  impression  of 

stencil    3773 

how  marked,  and  percentage  of  but- 
ter fat  to  contain 8771 

stencil  to  be  provided  by  commis- 
sioner   3773 

cream,    use   of  acid   or  antiseptic  in 

prohibited  3778 

milk,  from  what  cows  deemed  impure.3793 
persons  selling:,  list  of  and  regula- 
tions respecting 3776 

to  obtain  plate,  and  place  on  de- 
livery wagon 3776 

use  of  acid  or  antiseptic  f)rohibited.3778 
penalty  for  violation  of  act,  and  dis- 
position of  fines 3791-3792 

report  of   manufacturers   to  commis- 
sioner   8784 

stencil,  commissioner  to  furnish,  and 

fee  for  3774 

use  of  box  or  label  of  another  without 
consent,  or  false  label,  unlawful.. 3789 
Dams — 

destruction  of.  punishment 1820 

for  water  power,  see  Mills;  Water. 
Damages — 
against  state,  no  special  act  to  be  passed 

authorizing Art.  IV,  S  24 

action  for,   for  usurping  office,   fran- 
chise,  etc 378 

amount  recoverable  In  action  for  in- 
jury causing  death 381 

assessment  of  on  default  of  defend- 
ant   185 

on  judgment  on  pleadings 79 

complaint    In    action    for.     to    state 

amount    67 

excessive,  what  cause  for  new  trial...  174 

for  Injury  from  defective  highway 4781 

in  municipal  corporation 2720 

for  involuntary  trespass 349 

for  nuisance 348 

for  trespass  for  cutting  trees 348 

for  waste 847 

for  withholding  real  property  and  set- 
off   381 

on  affirmance  of  judgrment  on  appeal.  659 
recovery  of  in  mandamus  proceeding. 

613-614 

Dance  House — 
hurdy-gurdy,  keeping  without  license. 

and  prosecution  for 2116-S117 

license,  fee  for  and  term  of 3870 
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Dance  Houso— continued—  .,   ,      „^„^ 

form  of  blank,  and  how  provided... 3871 

penalty   for  keeping  without  license, 

and  Jurisdiction  of  offense 3874 

property  liable  for  license 3873 

sheriff  to  prosecute,  and  penalty  for 

failure    » 3875 

taxes  to  be  collected  by  sheriff,  and 

how  disposed  of 3872 

unlicensed  unlawful 3869 

who  deemed  keeper  of 3873 

Date— 
of  negotiable   Instrument,   see   Nego- 
tiable Instruments. 

of  writing,  presumed  true 788 

Daughter — 

seduction  of,  who  may  sue  for 35 

Daye — 

See  Holidays;  Time. 
Days  of  Grace — 

are  abolished   4487 

Deaf- Mutes — 
compulsory  attendance  at  institution 

for  2423-2425 

county  school  superintendent  to  report 

as  to 3360 

school  clerk  to  enumerate  and  report. 3395 
names  to  be  reported  by  school  clerks 

to  school  superintendent 3660 

School  for: 
annual  election  of  officers  and  teach- 
ers    3554 

application  for  admission  to. 3559 

board  of  trustees,   authority  to  con- 
duct business,  make  contracts,  and 

regulate  institution   3547 

compensation  and  expenses 3557 

constituted  how 3544 

meetings,  inspection  of  school,  etc.. 3557 
permanent,   and    to  have   exclusive 

government  of  3546 

printing  reports  of 2430 

to  enact  by-laws 3549 

clothing  and  expense  of  travel  of  pu- 
pils to,  when  county  to  bear 3563 

custody   of   records   and   property   in 

board    3548 

employment  of  teachers  and  officers.. 3549 

free  to  whom 3658 

fruits    and    vegetable   products,    how 

supplied 3645 

Indigent  pupils,  expense,  how  paid... 3559 

location  and  objects 3543 

moneys,  securities,  gifts,  how  used... 3548 

officers  and  teachers,  duties 3554 

when  appointed  3551 

pupils  from  other  state 3550 

purchase  and  cultivation  of  land  for.. 3545 

removal  of  officers  and  teachers 3553 

report  of  county  school  superintendent 

as  to  persons  within  district 3661 

salaries,  power  of  board  to  fix 3552 

school'  age,  power  of  board  to  regu- 
late     3649 

superintendent,    bond,    qualifications, 

and  authority  of 3655 

report  of 3656 

to   furnish   information   to   parents 

when 3562 

Death- 
declaration  of  decedent  as  evidence. . .  718 
from    injury,    action    for,    who    may 
maintain,  amount  and  limitation.  381 

of  child,  concealing,  punishment 1923 

who  to  prosecute  for 34 

of  Judgment  debtor,  execution  there- 
after   216,  220 


of  party,  not  to  abate  action  when.. 38-39 
of    two    persons,    presumption   as    to 

survivorship    788 

presumption  of,  after  seven  years...  788 
sentence  of,  how  and  where  executed.  1467 
warrant  to  enforce  Judgment  of.  1466.  1468 
what  actions  do  or  do  not  survive. 379-380 
Debate- 
senators   and   representatives   not   to 

be  questioned  for Art.  IV,  §  9 

Debts- 
action  for,  foreclosure  suit  not  main- 
tainable during  429 

antecedent  sufficient  consideration  for 

negotiable  instrument 4427 

for  state  house,  not  to  be  contracted 

until Art.  XIV,  9  2 

imprisonment  for,  prohibited  except.. 

Art.  I,  §19 

imprisonment  for,  seamen  not  liable. 2076 
limitation   upon   power   of   municipal 

corporation  to  contract 2722 

obligation     under     bonding    act     not 

within  limitation  of  city  debt.... 2734 
of     corporation,     liability     of     stock- 
holders  Art.  XI,  §3 

of  county,  limitation  upon.Art.  XI,  S  10 
of  decedent,  liability  of  personal  rep- 
resentatives,  and   proceedings  to 

enforce    484-600 

of  decedent's    estate,    see    Executors 

and  Administrators, 
of  husband,  wife's  property  not  liable 

Art.  XV.  56.  5246,  6238 

of  municipal    corporation    to    be    re- 
stricted how   Art.  XI,  S  6 

state  not  to  assume Art.  XI,  S  8 

of  state,    interest    on.    legislature    to 

provide  for Art.  IX,  5  2 

limitation  upon  Art.  XI,  §  7 

Debtor — 

absconding,  arrest  of Art.  I.  S  19 

Deceased- 
body   of  what  may  be  delivered  for 

medical  purposes 3826-3828 

entries  or  writings,  when  admissible..  779 
Decedent — 
declarations,  etc.,  as  evidence  of  pedi- 
gree     700,  718 

against  interest  as  evidence 701,  718 

dying  declarations  718 

entries  or  writings  of,  when  admissible  779 
estates  of,  see  Kstates  of  Decedent; 

Executors  and  Administrators, 
statements  of  in  own  favor  given  in 

evidence  when   723 

Decision — 
in  equity,  what  to  contain,  how  stated, 

and  effect  of 406 

of  supreme  court,  report  to  be  ffied . . 

Art.  Vn.  5  7 

Declaration  of  Independence p.  1 

Decree — 

action  upon,  limitation  of 6 

affecting  land,  may  be  recorded,  and 

effect  as  evidence 6373-6374 

against  several  heirs  or  devisees,  ap- 
portioned how   497 

against  several   next   of  kin   or   leg- 
atees, when  satisfied  as  to  each..  490 
appeal  from,  see  Appeals, 
carried  into  execution  or  set  aside  by 

original  suit 391 

contempt,  refusal  to  comply  with  is..  416 

defined 410 

dismissal,  decree  of  after  trial,  causes 
and  effect   of 411 
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Decree— continued—     ^  ^,^  ' 

before  trial,  and  efTect 412' 

divorce,   effect    515 

effect  as  to  real  property 511  | 

power  of  court  to  modify 514 

what  may  provide  for 611.  613 

enforcement  of 415-416  ; 

against  heir  or  devisee 496  ' 

notwithstanding  stay  on  appeal 552 

entry  of.  how  made 414  i 

for   support    of   married   women   and         j 
children,  and  modification  of  .5241.  6243  . 
foreclosure,     decree     against     person 

when 423 

debt  payable  in  installments.. ..% 430-431 

how  enforced 426 

what  to  contain,  generally 423 

where  more  than  one  lien 426 

Siven  in  lifetime  of  deceased,  how  sat- 
isfied   1214 

interest  on 4696,  4599 

lien    against    registered    land,    <when 

decree  becomes  5477 

partition  suit,  decree  in 441.442 

conclusiveness  of  444-446 

reviewed  on  appeal  how 666 

satisfaction,   attorney   may   acknowl- 
edge when  1068 

statement  of  facts  to  be  separate  from 

and  filed  406 

stay  on  appeal 660 

taken  under  advisement  when 414 

what  is  a  decree,  and  law  relating  to 

Judgments  applicable   410 

when   and    within   what   time   to   be 

given 414 

Dedication — 
See  Plats. 

of  land  for  public  highway 4782 

Deeds — 
acknowledged   may   be   read   in   evi- 
dence     6365 

acknowledgment  by  married  woman, 

defective  cured 6347 

by  married  woman  same  as  thougrh 

single   6346 

acknowledgments,  how  made 6342 

before  justice  of  the  peace,  form . . . 

pp.  787-  788 

cured    6376 

in  foreicrn  country 6346 

in  other  state  or  territory 6343 

certificate  of  acknowledging  offi- 
cer's  authority    6344 

notary  public  may  take 2616 

officer  taking  must  know  gran  tor...  6349 
actual  possession  by  another  does  not 

avoid 6840 

authorized  by  law,  recording  of.  and 

effect  as  evidence 5373-6374 

certified  may  be  read  in  evidence 6365 

contract  to  make,  recording  of 5370 

conveyances,  see  Conveyances. 

covenant,  not  implied 6338 

curative  act  of  1899 6383-6386 

cured  by  act  of  1899  as  evidence 6386 

defeasance  to  be  notice  must  be  re- 
corded     6361 

defective  cured   6377,  6383 

ditch  for  irrigation  or  domestic  pur- 
poses, deed  to 6013 

dower  barred  by  how 6527 

evidence,  when  deed  may  be  read  in.  .6365 
executed  in  another  state,  may  be  ac- 
cording to  laws  of  other  state 5343 

in  foreign  country  may  be  according 
to  law  of  such  country,  and  ac- 


knowledgment of 5345 

execution  by  corporations  to  hold  and 

dispose  of  church  property 5157 

executors  and  administrators,  cured.. 5379 

formalities  required    5342 

granting  greater  estate  than  grantor 

owns,  effect 5337 

issuance  in  pursuance  of  judicial  sale.d37S 
Joint,  of  husband  and  wife  to  convey 

property  of  wife 5334 

made  before  passage  of  recording  act, 

as  evidence  6372 

notary  public  may  take  acknowledg- 
ments   251S 

power  of  attorney  to  make,  record  of  .5370 
instrument  revoking  to  be  recorded.5371 
proof   of  execution,    by   handwritincp. 

when  and  how  made 5351 

by  witness,  how  made 5350 

subpoena    to    compel    witness    to 
testify,  and  penalty  for  refusing. . 

5362-5353 

certificate  to  be  indorsed  on 53^ 

proved,     acknowledged,     or    certified, 

may  be  read  in  evidence 5355 

quitclaim  sufficient  to  pass  estate 5335 

record 535« 

clerk  to  certify  time,  book,  and  place 

of  record 5357 

index  of 5353 

or  transcript  as  evidence 63S0 

when  deed  entitled  to 6355 

recording  of  when  deed  made  before 

passage  of  recordlng^  act 5372 

registered  land,  form  of  same  as  other.54i4 
See  Registration. 

seal  necessary  76S 

tax  deeds  in  municipal  corporation... 2733 

generally,  and  effect  of 3127 

fee  for  3127 

telegraphic  copy   of  document  under 
seal   of  commissioner,   and  effect 

of  4760 

to  public  land,  see  LAnds. 
unrecorded,  void  as  to  third  persons 

when 5359 

when  nonresident  married  woman.... 534S 

who  may  make 6333 

witnesses,  number  and  subscription  of.5342 
word  "heirs"  not  necessary  to  convey 

fee  simple 5336 

Deer- 
protection  of,  night  hunting:,  and  use 
of  dogs,  and  number  limited.2010,  2012 

penalty  for  killing 2049 

Defacing — 
buildings  and  grounds,  punishment...  1824 
school  buildings  or  lumiture.  penalty. 

and  disposition  of  fine 3389 

Default — 

defense  after,  when  allowed 1S5 

in   proceeding   to   register   title,   and 

decree  on  6416-5417 

review  after 6419 

judgment  on,  entry  of.  what  to  state. 

and  time  199,  201 

in  action  for  recovery  of  real  prop- 
erty, new  trial,  when  given 339 

not  appealable  548 

what  and  how  given 185 

Defects — 
in  deeds  or  judicial  sales,  cured,  see 

Curative  Act. 
in  pleadings,  immaterial  disregarded.  107 
Defendant — 
adverse  party  to  action  to  be  known  as     2 
appearance,  how  made 543 
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Defendant— continued—  ^„^  ,„„ 

confession  of  Judgment 186-19^ 

entry  of.  and  time  of 199,  201 

costs,  when  allowed  to 563 

default  of,  entry  of,  what  to  contain, 

and  time 199.  196,  201 

judgment  and  assessment  of  dam- 
ages      185 

when  allowed  to  defend  after 185 

designated  by  fictitious  name 104 

enjoined  pending  suit  in  what  cases..  420 
in     criminal     prosecutions,     constitu- 
tional rights  of Art.  I,  §5  11-16 

in  suit,  who  may  be 394 

joint  or  several,  proceedings  when  all 

served  with  summons 61 

not  to  be  heard  In  action  until  ap- 
pearance    542 

pleadings  on  part  of 65 

served  by  publication,  when  allowed 
to  defend  before  or  after  judg- 
ment         59 

several,  judgment  for  or  against  part.  181 
time  within  which  to  appear  and  an- 
swer   52,  67 

to  answer  amended  complaint  within 

what  time 70 

Defense — 

right  of  people  to  bear  arms  for 

Art.  I.  §27 

Defenses — 

after  default,  when  allowed 185 

after  judgment,  when  allowed 59 

sham,  frivolous  and  irrelevant  stricken 

out 76 

to  be  separately  stated 74 

to  divorce  suit 510 

Deficiency  Tax — 

when  authorized Art.  DC,  §  6 

Deformed  Person — 

exhibiting,  punishment 2084-2086 

Defraud — 
intent  to,  what  sufficient  in  criminal 

proceedings   2189 

Delinquent  Taxes — 

See  Taxes  and  Taxation. 
Delivery — 
See  Claim  and  Delivery, 
negotiable  Instrument,  see  Negotiable 

Instruments, 
whoever  makes,  entitled  to  receipt...  865 
Demand — 

instrument  payable  on,  what  is 4409 

Demurrer- 
amendment  of  complaint  after 70 

or  pleading  over  after 101 

and  answer  at  same  time 75 

and  reply  at  same  time 78 

causes    68 

issue  of  law  arises  on 110 

judgment  on.  and  time  of  entry. .  .200-201 
must    specify    ground,    and    may    be 

taken  to  whole  or  part 69 

objections  not  taken  are  walved.when    72 

pleading  over  after 101 

subscription,  but  not  verification,  nec- 
essary          82 

to  complaint,  generally 68 

to  new  matter  In  answer 78 

to  new  matter  in  reply 80 

to  specify  grounds  of  objection 69 

within  what  time  to  be  filed 81 

In  Criminal  Action: 

acquittal  on,  when  not  bar 1372 

defendant  required  to  plead  when  dis- 
allowed, or  judgment  given  against 
him   1364 


to  be  discharged  if  resubmission  not 

ordered    1362 

grounds  of 1358 

how  put  In,  and  form  of 1358 

judgment  on  1360 

or  plea,  defendant's  only  pleading. ..  .1355 

proceedings  when  allowed 1351 

time  for 1356 

when  heard  1359 

when  objections  to  be  taken  by 1365 

Denial — 

answer  to  contain  what 73 

reply  to  contain  what 77 

Denominational  School — 

incorporation  of,  see  Corporations. 
Dentistry — ^* 
act    regulating   practice    of    medicine 

does  not  apply  to 3801 

board  of  examiners,  compensation  and 

expenses    3837 

notice  of  meeting,  and  quorum 3831 

oath  of  members 3830 

report  to  governor 3837 

terms,  qualification  of  members,  etc. 

3829 

certificate  of  county  recorder,  when 
prima  facie  evidence  against  ac- 
cused      3836 

county  recorder  to  keep  book,  and  fee 

for  recording   8834 

fees  for  certificate  and  examination.. 3837 
funds  derived  under  act,  and  how  dis- 
posed  of    3837 

license,  application,  examination,  and 

fee  for   3832 

effect  of  filing 3833 

form  of  3832 

loss   of    3833 

penalty  for  practicing  without  record- 
ing certificate,  and  disposition  of 

fine    3835 

persons    practicing   prior   to   act   not 

aflfected  by    3840 

practicing,  what  constitutes 3838 

prosecuting  attorney  and  attorney- 
general  to  prosecute  for  viola- 
tions  of   act 3839 

Departments  of  Government^ 

administrative Art.    VI 

executive Art.    V 

judicial Art.   VII 

legislative Art.    IV 

officers    of    one    iftiall    not    exercise 

functions  of  another Art.  Ill 

Deposit— 

for  costs  579 

in  court  by  railroad  company  to  ob- 
tain release  from  liability  on  ac- 
count of  lien 5655 

In  lieu  of  bail,  see  Arrest  and  Ball. 
Depositions — 
against  whom  and  by  whom  may  be 

used    839 

authentication  if  taken  out  of  state..  819 

certificate  of  officer  taking 837 

commission  to  take,  failure  to  return, 
trial  not  to  be  postponed  unless. .  832 
how.  to  whom,  and  by  whom  issued.  829 

notice  of  application  for 829 

what  to  contain 831 

commissioner   to    take,    appointment. 

tenure  of  office,   etc 989-990 

taken  by,   how ^.833-834 

definition  of    816 

either  party  may  attend  examination 

of  witness   836 

exclusion  of  part  excludes  cross-ex- 
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Doposltlons— continued—       _  ^««  «.^  ' 

amination  on  same  part 409,841' 

form  of   818  | 

how  and  to  whom  delivered  or  for- 
warded      838  I 

how  taken   836 

In  criminal  action,  order  for  taking.  .1381 
to  be  filed,  and  when  may  be  read.  .1382 

when  may  be  taken 1380 

in  equity,  objections  to,  how  and  when 

taken    408-409 

In  inquiry  Into  circumstances  In  ag- 
gravation or  mitigation  of  pun- 
ishment,  when  authorized 1439 

interrogatories,    before    commissioner 

in   other  state 834 

how  settled   830 

when  to  be  annexed  to  commission.  830  j 

Judicial  officer,  power  to  take 936-937  1 

may  be  read  in  other  actions,  when..  841  | 
notice,  insufficient,  exclusion  of  depo- 
sition      840  1 

of  application  for  commission 829 

of  taking  before  commissioner  out 

of  state    833 

of  taking  within  state  not  on  com- 
mission      835 

objections,  when  to  be  taken 839 

of  prisoner,  when  and  how  taken....  813 
on  insufficient  notice,  excludea  unless  840 
proof  necessary  before  Introduction . .  840 
reference    in   equity,    general   provis- 
ions       827 

to  perpetuate  testimony,   how  taken, 

certified  and  filed 873 

may  be  used  by  either  party 875 

objections   to    876 

order  for,   and  notice,   service  and 

by  whom   taken 872 

in  what  cases,  and  how  obtained.  871 
papers  filed  with,  primary  evidence  874 
powers  and  duties  of  officers  taking  877 
proof  necessary  before  introducing.  875 

who  authorized  to  take 878 

trial  not  to  be  postponed  for  failure 

to  return  commission,  unless 832 

when  required    824 

witness  in  state,  before  whom  may  be 

taken  and  notice  of 835 

either  party  may  attend 836 

in  what  cases  taken  and  when 826 

witness  out  of  state,  how  taken... 828,  833 

may  be  taken  when 825 

provisions    as    to   witnesses    within 

state   applicable    839 

Deputies — 
clerk  supreme  court,  appointment  and 

powers    886,  1006 

county  clerk,  appointment  and  pow- 
ers     1006 

county  officials,  county  court  to  fix 
compensation  when,   and  manner 

of     2948 

sheriff,  appointment  and  powers  of. . 

1011-1012 

Descent  and  Distribution — 

act,  how  far  retroactive 6691 

advancements,  death  of  child  receiv- 
ing,  effect    5588 

efTect  of.  and  how  computed.  .5583-6585 
grants   and   gifts,   when   considered 
advancements,     and    value,     how 

determined     5586-5687 

adopted    child    takes    by    inheritance 

except    5322 

curtesy,  estates  by,  not  governed  by 
act  governing  descent 5589 


children  all  dead  issue  takes  equally, 
otherwise  by  right  of  representa- 
tion      5577 

degrees  of  kindred,  how  computed ...  &5£2 

descent  of  real  property  to  whom 55T7 

of    settler's    right    under    donation 

act     57T9 

distribution  of  personal  property,  al- 
lowance to  widow 5578 

husband,  what  to  receive 567S 

payment  of  debts 5578 

to  go  to  persons  entitled  to  reaitr« 

except    5578 

widow's  proportion,  advancement  to 
issue  not  considered  in  estima- 
ting    5579 

widow,  what  to  receive 5578-5579 

dower,    estates    by.    not    affected    by 

act  governing  descent 5589 

illegitimate  child,  heir  of  mother,  but 
can    not    take    by    representation 

through  her    6580 

subsequent     marriage     of     parents 

legitimates     5581 

when  mother  heir  of 5581 

issue,  definition  of 5590 

kindred,  degrees  of.  how  computed.  .5583 

of  half  blood  inherit  with  whole 5532 

personal  property,   what  includes 5590 

posthumous    child    deemed    living   at 

death  of  parent 5590 

real  property,  descends  to  whom  and 

in  what  order 5577 

what   includes    5590 

registered  land,  goes  to  whom 5462 

order  by  probate  court,  transfer  on 

register    5469 

power  of  probate  court  to  deter- 
mine rights  in  and  direct  trans- 
fers of  5471 

proof  of  heirship  in  registrar's  of- 
fice  conclusive   evidence 546S 

transfers  to  heirs  or  devisees  In  an- 
ticipation  of   distribution 5470 

right  of  representation  defined 5590 

terms  used  in  act,  definition  of 5590 

Description  of  Real  Property — 

rules   for   construing 867 

Desert  Lands — 
See  Lands. 
Desertion — 

cause  for  divorce 507 

enticing    seamen    to   desert,    punish- 
ment      207O 

Destruction — 
of  boat  or  vessel,  with  intent  to  de- 
fraud   insurance  company. .  .1816-1817 

of  corporate  rights,  prohibited 

Art.  XI,  5  2 

Devise — 
effect  of  agreement  to  convey  same 

property   on    5552 

for  school  purposes,  disposition  of... 

Art.   Vin,   82. .3314 

subject  to  subsequently  executed  in- 
cumbrance     6553 

what  estate  passes  by 5572-5573 

when  creates  Joint  tenancy 5341 

Devisee — 

charge  upon  devise  recoverable 500 

deceased,  issue  to  take  estate 5556 

liability  of,  for  debt  of  testator,  and 

enforcement  of   491-500 

to  refund  proportional  part  for  child 

unprovided    for    5554-5555 

witness  to  will,  dead  deemed  legal, 
when    5570 
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Devisee— continued—  _.^.  ___. 

effect  on   devise 5664-5566 

not  to  receive  devise  when B571 

Dike- 
across  Olalla  slough  authorized 4699 

appeals  under  act,  how  taken 4697 

county  court  authorized  to  maintain. 4684 
Diking    Districts- 
advertisement  for  bids  for  work,  and 

contents  of   4690 

bills,  how  Indorsed  and  paid 4692 

boundaries,  viewers  and  surveyors  to 

define    4687 

costs,  apportionment  and  assessment 

of  In  districts  ah*eady  diked 4694 

how  assessed  and  collected 4689 

of  improvements,  apportioning,  and 

how    collected    4689 

of  presentation  of  petition,  who  to 

bear     4688 

county  court  has  jurisdiction  of 4684 

damages,   claim  and  assessment  for, 

and   payment   of 4693 

estimates   of   cost,   and   report   of   to 

county  court   4687 

Judgment,  against  whom  taxed 4697 

Lincoln  county  exempt  from  act 4699 

line   of   dike,   how   changed  by   indi- 
vidual      4698 

location  upon  ground 4687 

maintenance  of  dikes,  and  provision.  .4691 
may    be    organized    in    lands   already 

diked    4694 

money  collected  a  special  fund 4689 

petition,   hearing  of,   time  and  man- 
ner, and  action  upon 4688 

publication   of    4686 

what  to  contain 4685 

petitioners,  number  and  qualification 

of     .4685 

to  give  bond  for  expenses  of  view 

and  survey   4685 

plans  to  be  made  by  viewers 4687 

procedure   for  surveys,   location,   and 
establishment  same  as  for  county 

road     4687 

rights  of  way  for  dike,  how  vacated.. 4696 
superintendent,  appointment  and  du- 
ties     4691 

compensation    4691 

removal   for   what...* 4691 

taxation    for,     how    made    and    col- 
lected     4689 

railroad  line  liable  for 4695 

word  ** lands"  construed 4695 

viewers,    appointment,    number,    and 

purpose  of  4686 

warrant,   provisions  as  to 4692 

receivable  for  what  taxes 4692 

Diploma — 

See  Education. 
Direct  Evidence — 

defined    684,  681 

Disabilities— 

must  exist  at  accrual  of  action 22 

of  party  not  to  abate  action 38 

of  governor,  who  to  act Art.  V,  5  8 

persons   under   what,    time   to   bring 

action    17 

sale  of  real  property  by  person  under, 

special  laws  prohibited 

Art.  rv,  §23 

several  disabilities   23 

Disbarment — 

proceedings 1066-1075 

Disbursements — 

See  Costs  and  Disbursements. 


Discharge — 

of  defendant  held  on  civil  process 

3693-3705 

on  ball  262 

on  failure  of  plaintiff  to  pay  main- 
tenance      281 

of  grand  jury 1276 

of  jury,  for  absence  of  juror 148 

new  trial   146 

without  verdict  when 145 

of   negotiable   instrument,   see  Nego- 
tiable Instruments. 
Discretion — 

costs   on   appeal 664 

judicial,  mandamus  not  to  control...  605 

order  in  cases  not  provided  for 680 

order  of  proof  regulated  by 842 

DIscrIm  Inatlon-^ 

on   rallroadsv   prohibited 6125 

Diseases — 
contagious,  among  animals,  see  Ani- 
mals. • 

spreading  of,   punishable 2134 

Disguise — 
with   intent   to  prevent   execution   of 

law,  punishment 1896 

Dishonor — 
of  negotiable   instrument,  see  Nego- 
tiable Instruments. 
Disinterment — 

Illegal,   punishment   1940 

Dismissal — 
of  civil  action,  decree  of  after  trial, 

causes    and    effect 411 

before  trial,  and  effect 412 

nonsuit,   and  effect 182-184 

of    criminal    action,    bar    to    further 

prosecution,    when    1564 

effect  as  to  ball  or  deposit 1661 

generally    1558-1564 

indictment  not  found  at  next  term.  1558 
may  be  on  motion  of  court  or  dis- 
trict  attorney    1562 

nolle  prosequi  abolished 1563 

when  not  tried  at  next  term 1559 

of  ofllcials,  for  what. Art.  VII,  93  19-20 
Disorderly — 
behavior   In   legislature,   punishment. 

Art.   rv,    55  16-16 

conduct  at  polls 1912 

conduct  at  public  resort 3912-3913 

house,  liquor  licensee  not  to  keep.... 3956 
Dispatch — 

See  Telegraph. 

official,  transmission  of 4753 

order   of  sending,   penalty  for  viola- 
tion      4764 

Disrespect — 

in   legislature,    punishment 

Art.   IV,  5516-16 

Dissolution — 

corporation  continues  after  for  what. 6068 
Distinctions — 

hereditary  not  to  be  conferred 

Art.    I.    5  29 

Distraint — 

answer  In  action  for 93 

Distribution — 

See  Descent  and  Distribution, 
of  school  fund,  see  Education. 
District  Attorney — 

absence  of.  court  to  appoint 1002 

action  against  for  failure  to  pay  over 

money    998 

admission  to  ball,  when  notice  to,  re- 
quired     1516 

annual  report  to  secretary  of  state...  1001 
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District  Attorney— continued— 
appears  for  state 992 

In  divorce   996 

ball,  taking,  notice  to 1517 

may  appear  on  application  for  ad- 
mission to   1516 

criminal  action,   may  dismiss  how... 

1662-1563 

in   Justice's   court,    to   control   pro- 
ceeding, and  attend  examination. 2297 

to  control  criminal  action 1640 

divorce,  to  appear  for  state  in 996 

duties Art.  VH.  §17.. 2504 

as    to    proceedings    before    magis- 
trates and  grand  Jury 993 

election  and  time  of.. Art  VII.  §17.. 2501 
general    election    at    which    to    be 

elected    2506 

in  seventh  Judicial  district 2486 

emolument    returns,    blanks,    who   to 

furnish    2967 

failure  to  make,  punishment 2966 

to  secretary  of  state 2969,  2962 

escheat  proceeding^,  to  prosecute 6615 

fees    1097-1098 

in   civil   and   criminal   action,   how 

taxed     1099 

In  escheat  proceedings 5619 

in  Multnomah,  to  be  collected  and 

turned  over  3030 

returns  to  secretarj*  of  state.. 2969,  2962 
Information  and  proceedings  in  regard 

to    1258-1264 

may  apply  for  writ  of  habeas  corpus, 

when     662 

may  satisfy  Judgment  under  fish  and 

game   laws    2050 

must  be  a  member  of  the  bar 2475 

must  keep  a  register,  and  deliver  to 

successor    1000 

oath    2602 

partner  of.  not  to  defend  what  cause8.2506 

public  prosecutor  991 

removal  from  office Art.  VII,  §20 

term    2601-2602 

to  act  on  complaint  of  fish  commis- 
sioners     4103 

to  attend  sittings  of  grand  Jury 1290 

to  consult  attorney -general 2421 

to  defend  actions  against  land  regis- 
tration indemnity  fund 6494 

to  enforce  act  relating  to  vestibules 

on  street  cars 2104 

to  enforce  provisions  as  to  libel 1778 

to  file  account  with  county  treasurer.  997 
to    Inform   and    prosecute    for    gam- 

Wlng    1950-1961 

to  present  indictment  to  grand  Jury.. 

1288-1289 

to  prosecute  action  for  extirpation  of 

cocklebur.  and  fee  for 4934 

to  prosecute  for  exhibiting  deformed 

person     2086 

to    prosecute    contempt    proceedings. 

when    $67 

to  prosecute  for  penalties,  and  defend 

when  state  party ., 994 

to    prosecute    actions    to   annul    cor- 
porations, franchises,  offices,  etc. 

365-370 

to  prosecute  for  violation  of  act  re- 
garding spraying  and  pruning 4197 

to  prosecute  for  violation  of  medical 

law    3801 

to  prosecute  for  violation  of  dentistry 
act    3839 


to  prosecute  suits  for  destruction   of 

thistle,  and  fees  for 4928 

to  receipt  for  moneys  received 9!>6 

to  receive  session  laws  and  Journals. 2439 

to  represent  state W2 

vacancy  in  office,  how  ffiled 2503 

when  court  to  appoint  person  to  act 

for     1002 

when  not  to  receive  fee  or  act  as  at- 
torney in  civil  action 999 

District  of  Columbia — 
law  of  evidence  regarding  sister  state 

applies  to  761 

Districts- 
congressional,  apportionment  of  state 

into     2364 

diking,  see  Diking  Districts, 
drainage,   see  Drainage   Ditches  and 

Districts, 
irrigation,  see  Irrigation. 

Judicial,  how  constituted 2480-2483 

number Art.  VII.  §  2 

original  Art.  XVIH.  §  11 

representative    2369 

senatorial  Art,  IV.  §7.. 2363 

Disturbing — 

of   the   peace 1915 

public  meetings   19€7 

religious  meetings    196C 

Ditches— 
for    draining,    see    Drainage    Ditches 

and  Districts, 
for   irrigation   or  domestic   purposes. 

see  Water;   Irrigation, 
for  mining  purposes,  are  real  estate. 

and   abandonment  of 3983 

rights  of  way  over  state  lands.  .3338-3339 
Dividend — 
corporation  declaring  when  insolvent. 

liability  of  directors  for 6066 

Divorce — 
alimony,  and  maintenance  of  children 

pendente  lite    612 

permanent  613 

causes    607 

confession  of  adultery  not  alone  suffi- 
cient for  869 

decree,     division     of     property,     and 

maintenance     511 

marriage  terminated  by,  and  right 

to  remarry    616 

power  of  court  to  modify 514 

what  may  provide  for 513 

defense,  what  may  be  pleaded  in 510 

deposit     required     before     complaint 

filed     1098 

duties  of  district  attorney  in  suit 995 

marriages  void  and  voidable,  see  Mar- 
riage, 
special  laws  prohibited... Art,  IV,  §23 

state  a  party 996 

suit  for  authorized 501-505 

venue  of  suit 397 

Docket — 

execution,   how  kept 585 

Judgment,  filing  transcript  in  another 

county    205 

how  arranged  and  entry  in 684 

lien  from  date  of  entr>' 205 

United   States  court 211 

filing  transcript  in  another  county  212 
Justice's    court,    are   public    vnritings, 

and  custody  of 2199 

what  entries  to  contain 219S 

lien,  for  city  improvements 2729 

entries   of   payment 2733 
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Documents — 

court  may  allow  party  to  take  copy 

of,  when  533 

court  may  order  inspection  of,  when.  633 

official,   how   proved 766 

over  twenty  years  old  presumed  gen- 
uine,  when    788 

Dog — 

killlniT  domestic  animal  may  be  killed.4199 
owner   liable   for   injury   to   domestic 

animal     4198 

Domestic  Animals — 
erenerally,  see  Animals. 
marks  and  brands  on,  see  Brands  and 
Marks. 
Domestic  Animal  Commission — 
authorized   to  co-operate   with   other 

boards    4300 

to    employ    persons    and    purchase 

supplies     4296 

duties  of   4284 

governor   to   proclaim   rules,    regula- 
tions, etc.,  and  publication  of.... 4288 

members  may  administer  oath 4299 

penalty  for  violating  rules  of 4295 

to  make  biennial  report 4301 

traffic    regulations,    quarantine    sta- 
tions,  and  rules 4287 

whom   to  consist  of,   and   compensa- 
tion      4281,  4283 

Domestic  Relations — 

See  Guardian  and  Ward;  Husband 
and     Wife;      Marriage;      Married 
Women:  Master  and  Servant;  Par- 
ent and  Child. 
Donation  Act — 
See   Lands, 
estate  under,   In  action  for  recovery 

of  real  property 342 

suit  to  cancel  patent  under 617 

Donations— 
to  public  by  plat,  and  how  construed 

2736-2738 

to  public  library 3575 

Douglas   County — 

boundaries     2323,  2320 

saJary   and    compensation    of    county 

officers     2937-2942 

Dower- 
admeasurement  of,  in  action  for  re- 
covery of   341 

Jurisdiction  of  county  court 911 

records  to  be  kept  by  probate  court.  1101 

alien   entitled   to 5535 

assignment  of,  application  and  notice 

of    5522 

bar  to  further  claim  of,  when 5542 

commissioners,  duty,  return  of  pro- 
ceedings,   etc 5624 

number  and   warrant 5523 

oath    6524 

costs  of  proceedings,  who  to  pay... 5624 

county  court  may  make,  when 6522 

property  not  capable  of  division  by 
metes  and  bounds  or  without  in- 
Jury   5625 

warrant  to  commissioners  to  set  off.  5523 

barred  by  conveyance,  how 5527 

by   Jointure,   how 5528-5629 

by  pecuniary  provision  in  lieu  of... 6630 

claim  of,  how  barred 6527-6630,5542 

collusive    recovery,    Infant    heir    not 

prejudiced    5643 

consists  of  what 5516 

damages  for  withholding,  and  how  es- 
timated     6638-6541 


deed,  barred  by,  how 5527 

devise  and  dower,  election  between.. 

6532-5533 

election  between  devise  and  dower. . . 

5532-6633 

between  jointure  in  lieu  of  dower, 

and    dower    6531 

in  case  of  exchange  of  land  by  hus- 
band  6616 

when  widow  deemed  to  have  made. 6533 

endowment  anew,  when 5634 

enhancement  in  value  after  aliena- 
tion, dower,  how  estimated 6521 

eviction  from  lands,  endowment  anew. 5534 
exchange  of  land  by  husband,   elec- 
tion of  dower  by  widow 551G 

in  registered  land,  transfer  not  al- 
lowed     6447 

Infant  heir  not  prejudiced  by  collu- 
sive recovery  of 5643 

Jointure  and  dower,  election  between, 

when   allowed    5531.6533 

dower  ban'ed  by,  how 5528-5529 

mortgage      before      marriage,      what 

dower  allowed  in  land 6517 

for  purchase  price,  what  dower  al- 
lowed     551& 

land    sold    for,    dower    in    surplus 

from  sale  5619 

payment  of  by  heir,  dower  in  resi- 
due over  amount  for  redemption. 5620 

nonresident  entitled  to 5535 

not  affected  by  descent  or  distribu- 
tion      5689 

provision  in  lieu  of 5530 

and  dower,  election  between,  when 

allowed    5631,  6533 

widow  deprived  of,  endowed  anew. 5634 
recovery    of    before    admeasurement, 

what  to  be  shown 337 

tenant  in.  not  to  suffer  waste 5536 

to  keep  in  repair 6636 

widow  entitled  to  may  occupy  lands 
or  receive  one  half  of  rent  with- 
out   assignment    If    no    objection 

made     552G 

entitled  to  remain  in  dwelling  and 

have  sustenance  one  year 5537 

withholding,  damages  for,  how  esti- 
mated and  recovered 5538-6541 

Drain  Normal  School — 

See  Education. 
Drainage  Ditches  and  Districts — 
Ditches: 

act  not  to  affect  what  rights 4368 

appeal  from  assessment  of  damages.. 4365 
application  to  dig  on  land  of  another.  4360 
benefits  considered  in  assessing  dam- 
ages     4368 

commissioners,  oath  of,  who  may  ad- 
minister     4366 

report  of  4364 

to  locate,  and  assess  damages,  ap- 
pointment, and  proceedings 

4361-4362 

may  be  built  on  payment  of  dam- 
ages      4364 

not  to  be  tapped  or  water  discharged 

into  without  compensation 4367 

placing  drift  in,  punishment 2108 

Districts: 

assessment    4673 

additional,    when    authorized,    and 

how  to  be  made 4675 

board  to  report  plan  and  estimates 
of  system  4672 
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Drainage  Ditches  and  Districts— continued-- 

to  Keep  accounts 4679 

by-laws,   must  be  signed  by  owners 

of  majority  of  land 4670 

who    may    make,    and    concerning 

what    4669 

charges,   how  collected 4677 

lien  on  land 4677 

list  of  to  be  made  and  filed... 4676-4677 

to  be  paid  how 4673-4674 

commissioners  to  assess  charges  and 

benefits    4673 

conducted  under  management  of  own- 
ers, when  4681 

contracts  open  to  Inspection 4679 

counties  exempt  from  act 4683 

establishment*  conditions  requisite  to. 4666 
when  land  lying  in  different  coun- 
ties,  manner  of  proceeding 4666 

laying    out    and    securing    land    for. 

powers  of  board 4671 

penalty   for    Injuring   or   refusing   to 

keep  drain  open 4682 

petition  to  establish 4665 

approval  by  county  court,  and  ef- 
fect     4667 

to  be  recorded 4668 

securing   land   for   right   of  way   for 
ditches,  arbitration  of  amount.... 4671 

trustees  may  acquire  land 4680 

who  are    4666-4667 

work  to  be  done  under  direction  of 

board    4678 

Washington  County  District: 
annual  election  of  supervisor,  and  re- 
port  of    4378-4374 

annual  meeting,  report  of 4374-4376 

appointment    of    commissioners,    and 

establishing  boundaries 4369  -4370 

assessment   of  property   In,  how   ob- 
tained      4869 

bond  for  payment  of  cost 4380 

commissioners,    appointment   of 4369 

election  of  supervisor,  notice  of 4371 

votes,  what  allowed  and  how  given. 4372 
expense  of  draining,  how  enforced... 

4376-4377 

expense  of  establishing,  by  whom  paid 

4380 

how  established    4369-4370 

notice  of  employment  of  labor 4379 

of  application  for  establishment ....  4381 
secretary,  qualification  and  duties. .  .4374 
report    to    be    filed    with    clerk    of 

county  court  : 4376 

special  meetings  of  voters,  how  called 

4373 

supervisor,  election  4371-4374 

powers  of   4376 

qualifications  and  duties  of 4374 

to  determine  expenditure,  and  lim- 
itation upon   4378 

Dramatic  Play — 
performance  without  owner's  consent, 

penalty     3881 

Drawer   or    Drawee   of    Neootlable    In- 
strument. 

See  Negotiable  Instruments. 
Draymen — 

lien  of,  see  Liens. 
Dredge — 

See  Port  of  Portland. 
Drink- 
adulterated,     sale     unlawful     unless 
marked  or  notice  given,  and  when 
deemed  adulterated   3767-3768 


seizure,  examination,  and  procedure 


.3776 


liquor,    see    Liquor. 

penalty  for  violation  of  act  regarding. 

and  fines,  how  disposed  of.  .3791-3793 
unclean.  Impure,  etc..  sale  prohibited.3767 
use  of  false  label  or  label  of  another 

prohibited    3789 

when  deemed  adulterated 3768 

Driving — 
fast,  on  public  bridge,  punishment...  1828 
fast,    or   upon   sidewalk   in   unincor- 
porated  town,   punishment 191S 

Druggist — 

See  Pharmacy, 
prescription  for  opium  to  be  kept  on 

file  one  year 1991 

Drugs — 

See  Pharmacy. 

adulterating,  punishment 2129 

poisonous,  see  Poisonous  Drugs. 

unwholesome,  sale  of 2121-2122 

Drunkard — 

liquor  licensee  not  to  sell  to 3856 

sale  of  liquor  to,  punishment 1978 

Drunkenness — 

cause  for  divorce 507 

not  a  defense  to  crime 1393 

Dry   Dock — 
all  mechanics  of  Portland  to  have  use 

of    4639 

Port  of  Portland  authorised  to  con- 
struct and  operate,  and  require- 
ments  of    4639 

power    to    borrow    money    for,    and 
bonds  of,  see  Port  of  Portland. 
Ducks — 

penalty   for   killing 2049 

protected     2014 

sinks,  batteries,  swivel  guns,  fire, 
fiash  light,  blind,  etc.,  prohibited 

2016-2019 

Duel — 
accepting   or   carrying   challenge,    or 

aiding  in,  punishment 1764 

killing  in,   murder 1744 

persons   engaged    in.    disqualified   for 

office Art.   II.   5  9 

posting  another  for  not  engaging  in. 

punishment    1766 

sending  challenge,  punishment 1763 

Dungeon — 

county  Jails  to  be  provided  with 3683 

Duress — 
in  negotiable  instrument  makes  title 

aefective     4467 

marriage  under,  may  be  avoided 5218 

Duty— 
not  to  be  imposed  without  consent  of 

people Art.  I,  S32 

Dwelling  House — 
breaking  into  to  make  arrest,  see  Ar- 
rest and  Bail, 
burglary  in.  see  Burglary. 

defined  in  arson 2172 

in  burglary   2173 

larceny  in,  see  Larceny. 
Dying    Declaration^ 

general  provisions   718 

Eastern  Normal  School- 
See  Education. 
Education — 
Blind,  Institute  for,  see  Blind, 
denominational  schools,  incorporation 

of.  see  Corporations, 
educational   offices,   women  eligible.. 3422 
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other  county,   disposition 3360 


Education— continued—     , 

Eiusene  Divinity   School  may   confer 
'     theological  degrrees  and  diplomas .  3666 
trustees   may  determine  who  enti- 
tled to  degree    3567 

school  for  deaf-mutes,  see  Deaf-Mutes. 
system   of   common   schools,    legisla- 
ture to  provide Art.  VIII,  9  3 

text-books,    adoption    of,    see    Text- 
Books. 
Agricultural  College: 

buildings  to  be  erected  by  county.... 3631 
chemist,  analysis  of  adulterated  food, 

and   effect  of 3786 

course  of  instruction  to  comply  with 

act  of  congress 3530 

of  study    ., . . .  .3536 

free  scholarships    3688 

fund,    continuing    appropriation    and 

tax   for    3541 

how  drawn  on 3637 

and  for  what  purposes  used 3542 

how  expended   3539 

Interest  on  to  go  to  college 3318 

investment  in  bonds,  when  author- 
ized     3315 

loans  and  conditions  of 3315,3326 

board    may    bid    in    property    on 

foreclosure     3320-3321 

collection    of    interest,    and    pay- 
ment of  to  regents 3318 

existing  Interest  at  reduced  rate, 

how  obtained    3327 

interest,   rate  of ^ 3328 

notes  to  specify  fund 3317 

sales  of  property  foreclosed,  and 

record  and  ratification  of 3321 

security  Inadequate,  board  to  fore- 
close     3320 

security,    value    of    land    offered, 

how  ascertained    3316 

tax  and  appropriation  for 3541 

government     3532 

location     3530 

permanent,    conditional    ratification 

of     3531 

president's   report    3535 

regents,  body  corporate,   and  powers 

of    3532 

number,     appointment,     term,     and 

vacancy,  how  filled 3533 

officers,  executive  committee,  etc.. 3534 
relinquishment  of  control  by  Corvallis 

College   accepted    3640 

taxes  for    3541 

tuition    3538 

Certificates  and  Diplomas: 

board  of  examiners  in  districts  of  first 

class     3408 

state,  whom  to  consist  of,  and  com- 
pensation     8350 

county,  board  of  examiners 3360 

endorsement    and     registration     of 

first  grade  certificate  from  other 

counties,  and  power  to  revoke... 3860 

examinations,  grade  of  examination 

in  any  branch  before  state  board 

received  in  lieu  of 3360 

fee  and  disposition  of 3360 

in   what  branches 3860 

papers  kept  on  file 3860 

private  not  to  be  given  except. .  .3360 

time  and  notice  of 3360 

fee  for  examination,  and  disposition 

of    3360 

for  validating  certificate  from  an- 


form,  who  to  prescribe 8360 

grades,  what,  who  entitled  to,  and 

authority  under    3360 

revoked  how   3360 

temporary  permit    3360 

to  whom  to  issue 3360 

graduates  from  high  school  entitled  to 

what     3443 

from    normal    schools    entitled    to 

what   3472 

from  Southern  and  Central  Normal 

School  entitled  to  what 8506 

from.  Wasco   Academy   entitled   to 

what     3477 

from  Weston  Normal  School  enti- 
tled   to    what 8500 

revocation   for   illegal    contract   with 

district    3373 

state,  applicants  from  other  states.  .3361 
applicants  to  furnish  proof  of  char- 
acter and  experience 3361 

by  whom  granted 3348 

concessions   offered   holders   of   di- 
plomas from  certain  institutions. 3363 
diplomas    from    what     institutions 

equivalent  to  teaching  experience.8353 
examinations     for,      general     pro- 
visions as  to  percentages,  credits, 

etc 3348 

how  conducted  3360 

'      in   what   branches 3348 

fee  for,  and  disposition  of 3349 

granted     without     examination     to 

whom     3861 

holders  of  to  present  for  registra- 
tion,   and    duty   as   to   attending 

institute     3351 

permits  to  teach  in  lieu  of 3351 

what  authorized  3351 

publication  of  names  of  successful 

applicants    3354 

requirements  for,  and  authority  of. 3348 
revocation   of   for   what,    and    pro- 
ceeds as  to 3352 

to  extend  over  entire  time  of  teach- 
er's employment  3389 

County  School  Superintendent: 
annual  settlement,   treasurer  to  pro- 
duce orders   3375 

appeals  to  and  from 3360 

from  decision  of  on  report  of  dis- 
trict     3360 

apportionment  of  school  fund 3360 

of  library  fund 3464 

bond  of    3359 

bond  of  school  clerk  to  be  filed  with. 3393 

books  of  account 3360 

county   clerk   to   audit   institute   ac- 
count of    3360 

county  commissioners  to  furnish  plat 

of  county,  stationery,  etc 3361 

duties   enumerated    8360 

duty  in  appointing  to  scholarships  in 

Agricultural  College   3638 

election    3355 

false  report  to,  penalty 3360 

fees,  disposition  of  in  Douglas  county 

2940 

notice  of  establishment  or  alteration 

of  districts  to  be  given 3360 

oath  of  office 3356 

qualifications     3355 

registration    of    state    teachers'    cer- 
tificates      3351 

report    3360 
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as  to  blind  and  deaf  within  county 

3360.3561 

secretary  of  boundary  board 3360 

salary  in  various  counties 3367-3^58 

in    Douglas    county 2937 

term    of   office 3356 

to    prosecute    for    what    malfeasance 

and   misconduct    3391 

to  receive  session  laws  and  journals. 2439 
traveling  expenses,  and  how  audited 

and    paid    3360 

treasurer  to  report  receipt  of  interest 

from  school  fund  to 3319 

vacancy  in  office,  how  filled 3362 

High  Schools: 
certificate  or  diploma  on  graduation. 3443 
county   high   school,   agreement   with 
district  to  teach  district  pupils.. 3434 

board,    duty    of ^438 

how    constituted    3437 

to  serve  without  compensation. .  .3437 
conveyance   to   county   high   school 

board     3436 

county  court  to  establish  and  pro- 
vide  for,    when 3434 

employment  and  dismissal  of  teach- 
ers, who  to  have  power 3438 

free  to  whom 3446 

more  than  one  may  be  established. 3432 
number,    and    when    to    be    estab- 
lished      3432 

tax   for    3435 

when  question  of  establishment  to 
be    submitted    to    vote,    and   how 

election  conducted  3433 

course   of   study 3442 

who  to  prepare 3352 

district  high  school,  district  board  to 

control     3430 

duty  of  board  In  establishing,  when.3429 

school  funds  may  be  used  for 3430 

submission  of  question  of  establish- 
ment  to  voters 3429 

what  pupils  admitted  to 3431 

fund,  how  obtained,  and  how  kept. . . . 

3435,  3439 

orders  on  3439 

kinds  of  authorized 3428 

principal  may  be  principal  of  district 

school    3441 

teachers,   requirements  of 3445 

text-books,   Bjdoption  of  by  directors, 

when     3457-3458 

commission  to  prescribe 3444 

Institutes: 
county,  county  superintendent  to  hold. 3360 

expenses  of,  how  paid 3360 

school  not  to  be  held  during 3378 

fund,  fees  from  indorsement  of  teach*^ 

ers'  certificates  to  be  applied  to.. 3396 
local,  county  superintendent  to  hold. 3360 
Libraries : 
public,  aid  to  libraries  already  estab- 
lished     3670 

annual  report  3674 

building,   lease,   or  construction  of, 

how  authorized   3572 

city  may  establish  or  acquire,  and 

maintain     3569 

directors,   appointment  and  vacan- 
cies     3671 

board  of .  organization  and  powers 

3672 

qualifications    3571 

donations    3575  I 


funds,  how  drawn 3572 

librarian  and  assistant,  conapensa- 

tion  and  appointment 357- 

penalty    for   defacing   books,    prop- 
erty,   etc 3576 

for  detention   of  books,  and    no- 
tice of   . . . , 3677 

tax  for.  and  how  kept 3569-3570 

terms  used  in  act.  definition  of 356$ 

use  of    3573 

what  to  include    3&5S 

school,  books,  from  whom  to  be  pur- 
chased     3466 

county  treasurer  to  certify  amount 

in   fund   for '. ZA& 

district  school,  fund  for 

Art.   Vni,    S2..346:^ 

fund,  warrant  for,  when  to  Issue, 
and  unexpended  balance,  dispo- 
sition  of    3465 

librarian,  who  to  be,  and  duties  of.34eS 
list   of   suitable   books,    preparation 

of     3466 

purchase  of  books 3465 

record  of  books  to  be  kept 3467 

rules    and    regulations 3469 

where  to  be  kept,  and  management 

of     346S 

Normal  Schools: 

control  of,   where  vested 3471 

course  of  study 347. 

may  include  college  course 3474 

designation    of    3470.3476 

graduates   entitled   to   state  diploma. 

w^hen     3472 

model  schools  for  practice  In  teach- 
ing to  be  maintained 3475 

rules  for  discipline,  how  prescribed.  .3473 

Central  and  Southern,  control  of 3502 

diplomas,    how    signed,    ana    what 

holders    entitled    to 3505 

location     3501 

officers,   where   to  keep  office,   and 

compensation    of 3503 

regents,  annual  meeting 3504 

board,  how  constituted,  term,  ap- 
pointment, and  vacancies,  how 

filled    3502 

expenses  and  compensation 35<>6 

powers  and  duties  of  board 350S 

quorum  of  board  and  election  of 

officers     35G3 

special  meetings,  how  called.. ...3504 

reports  of  regents  and  faculty 3507 

Monmouth,  board  of  regents,  how  con- 
stituted, and  appointment  of 3481 

government  of.  where  vested S4S1 

graduates    authorized    to    teach    in 

public  schools  of  state 34S5 

orders     on     state     treasurer,     how 

signed    S4S9 

president  and  faculty  to  report 3488 

quorum  at  board  meetings 3486 

regents,  annual  meeting* 3484 

board,   powers  of 34S5 

board,  president  of  and  duties... 34S2 
expenses  of,  and  compensation... 3487 
powers  of,  how  may  be  executed. 3486 
secretary    and    treasurer,    elected 

by,  and  duties 84S3 

special  meetings,  how  called 3484 

term    3481 

X'acancy,  how  filled 34tl 

Wasco  Academy,  course  of  study  may 
be  extended  to  include  college 
branches     8479 
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payment  of 


Education-continued-:.  , 

course  of  study,  diplomas  ana  au- 
thority under   3477 

declared  a  normal  school,  and  con- 
trol  of    3476 

faculty    to   prescribe   rules    of   dis- 
cipline     3478 

model  training  school  for  practice 
in  teaching  to  be  maintained. ..  .3480 
"Weston,  annual  meeting,  quorum,  etc.3495 
diplomas,  how  signed,  and  what  en- 
title holder  to 3500 

establishment,  and  location  of 3490 

expenditures,  how  made 3497 

government  of   3491 

moneys  received  from  tuition  to  be 

accounted   for    3493 

objects  of  school 3498 

practice   teachincr   school,    and   ad- 
mission     3499 

regents,     a     body    corporate,     and 

powers  as    8493 

duties  and  powers  of  board 3600 

expenses  and  compensation 3496 

number,    appointment,    and    term 

of  office   3491-3492 

officers  of  board,  term  and  duties, 

etc 3494 

special  meetings,  how  called 3496 

treasurer  of  board,  bond 3494 

School   Districts'. 

actions  by  and  against 359-860 

alteration,  manner  of  proceeding 3366 

notice   to  directors 8360 

appeal  from  decision  of  county  school 
superintendent  on  district  report 

' 3360 

apportionment  of  school  fund  among. 

3360.  3866 

are  bodies  corporate 3869 

board  of  directors,   agreement  of   in- 
dividual members   does   not  bind 

board    3389 

action   not  lawful  unless   members 

notified  of  meetin«r 3888 

chairman  of  meeting 3388 

clerk,  who  to  act  in  absence  of.... 3388 
contract   with    individual   members 

does  not  bind  board 8389 

contract  with  teachers 3389 

duties  and  powers 3389 

in  districts  of  first  class 3408 

how  exercised,  and  record  of.... 3389 

how  constituted   3388 

meeting,    first   after    election,    and 
assumption  of  duties  in  districts 

of  first  class 8412 

how  called  3388 

how    called,    and    power    to    ad- 
journ in  districts  of  first  class.. 3409 

quorum    3388 

quorum  in  districts  of  first  class. 3410 
members    not    to   be    interested   in 

what  contracts 3389 

not  to  receive  compensation 3389 

power  to  sell  or  lease  property.... 3389 
rules  of  proceeding,  general,  etc.,  in 

districts  of  first  class 4411 

to  accept  bond  of  clerk 3393 

to  dismiss  teachers  only  for  cause. 

and  record   of   3389 

board   of   examiners,    in   districts   of 

first  class 3408 

bonded  Indebtedness,  how  contracted. 3389 

bonds,   cancellation  of 3389 

how  placed   3389 


3389 

3389 

sinking  fund  for  payment  of 8389 

boundary'  board,  how  constituted,  du- 
ties, quorum,   etc 3360 

building  warrants  and  tax  for 3389 

census   by   clerk 3395 

challenge   to   voter  at   election,   who 

may  make,  and  procedure 3386 

change  of  limits  of  incorporated  city 

or  town,   effect  on  district 3398 

city  superintendent  to  be  employed  in 

districts  of  first  class .3408 

claims  against  paid  in  what  money. . .  362 

classification   of    8864 

clerk,  accounts  and  report  of  to  meet- 
ing     3395 

bond  and  filing  of 3393 

board    to    require 3389 

for  first  clerk  of  district 3368 

for  second  term,  sureties  on  first 

t^rm  bond  not  liable 8394 

in  districts  of  first  class 3407 

new,  when  to  be  given,  and  fail- 
ure      3394 

compensation   3396 

in  districts  of  first  class 3407 

duties     3396 

duty  to  compel  attendance  at  school. 3426 

election,   first   3368 

how  held,  time  of 3384 

in  districts  of  first  class 3407 

enumeration  of  children  by 3395 

of  blind  and  deaf,  and  report  on. 3396 
first,  election,  oath,  term  and  bond. 3368 
inspection  and  examination  of  eu:- 

counts  and  books    3396 

malfeasance,  punishment  3391 

not  to  draw  warrant  for  teacher's 

wages,   when    3396 

office  deemed  vacant  when,  and  how 

filled   3390 

qualification    3370 

record  of  books  in  library,  and  du- 
ties as  librarian  3467-3468 

report     3396 

in  districts  of  first  class 3420 

names  of  deaf  and  blind 3660 

to  report  list  of  officers  to  whom. 3396 
secretary  of  meetings,  and  penalty 

.    for  failure  of  duty 3896 

term    of   office 3384 

when  to  begin  and  end 3370 

to  receive  district  moneys  when... 3396 
to  use  what  blanks,  and  receipt  for. 3395 
consolidation    of    districts    in    incor- 
porated  cities  and   towns,   board 

of  directors  what 3399 

districts  to  be  of  first  class... 3397,  3402 
election  of  directors,  and  allotment 

of  term   3400 

notice   of    election 3402 

one  director  elected  each  year 3403 

place  of  election,  judges  and  clerks 

of  election   3401 

property  to  become  property  of  new 
district,  and  provision  for  tuition 
of  pupils  in  outlying  parts  of  dis- 
trict     3399 

when  authorized    3397 

contracts  with  teachers  to  return  part 
of   irreducible  fund  or  tax,   void, 

and  penalty  for 3373 

debt,  authority  to  create,  and  limita- 
tion on.  In  district  of  first  class.. 3415 
power  to  change  form  of .3389 
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how   called    

minutes,   how  sifirned 


Educatlop— continuod—      ...       ^      ooqo 
demands,  to  be  approved  by  board... 3389 

directors,  duty  to  compel  attendance 

at  school    8425 

election,   when  and  how  held 3384 

first,    election  and   qualifications..  .3368 

powers  and  duties  3368 

in  districts   of   first  class,   number 

and  term  of  office 3404 

malfeasance,    penaiiy   and   punish- 
ment      3391 

number,     qualification,     and     term. 

when  to  begrin 3370 

office  deemed  vacant  when,  and  how 

filled 3390 

only  officer  to  be  elected  at  elections 

in  district  of  first  class 3414 

qualification  of  in  districts  of  first 

class     3418 

term   3384 

to  correct  census 3396 

division    of    counties    into 3363 

elections,  ballots  to  be  uniform,  and 

how  provided   8384 

conduct  of  3384 

director  only   officer  to   be   elected 

in  districts  of  first  class 3414 

directors,    first    3368 

for  erection,   removal,   sale,   or  se- 
lection of  site  for  schoolhouse.  ..3389 
In  districts  of  first  class,  time  and 

manner  of   3405 

of  first  directors  and  clerk 3368 

of  officers  to  be  by  ballot 3370 

power  of  board  in  districts  of  first 
class,    to   appoint   Judges,    clerks, 

canvass  votes,  etc 3408 

tie,    how   decided 3384 

to  be  by  ballot 3384 

to  establish  grades  over  the  eighth. 3389 

to  determine  issuance  of  bonds 3389 

voting  wards    3387 

establishing  grades   over  the   eighth, 

election  for    3389 

establishment,  notification  to  petition- 
ers     3360 

existing  indebtedness  valid,  and  may 

be   funded    3376 

existing,    validated,    offices   and   acts 

continued 3363 

failure  to  have  school  taught,  penalty. 3871 

to  make  report,  penalty 3371 

false  report  to  county  superintendent, 

penalty    3360 

first  class,   provisions  of  general  act 

applying  to    3421 

first    meeting,    notice,    quorum,    and 

powers    3368 

organization,  and  election  of  direct- 
ors and  clerks 3368 

Judgment  against,  how  satisfied 362 

kindergartens     may     be     established 

when    3389 

loans     for     building    purposes,     how 

placed    3389 

lying   in   two   or   more   counties,   es- 
tablishing and  altering 3365,  3367 

teacher  may  draw  pay  from  either. 3367 
to  draw  portion  of  school  fund  from 

each  county   3367 

meetings,  annual  and  special 3379 

annual,    time   of 3383 

board  to  authorize  clerk  to  call.... 8389. 

chairman,  who  is 3381 

clerk  to  call 3395 

division,  when  granted 8382 


power  to  le\'y  tax 

rules  of  order 

new,  division  of  assets  witli 

manner  of  establishing,  and  requi- 
sites  

officers  of  old  to  act  until 

nonresident  pupils,   powers   of  board 
of  first  class  to  fix  rates  of  taitioiLSttt 

not   entitled   to   fund   when 3371 

officers,   elected  by   ballot SS1% 

what,  qualification,  and  term*  when 

to  begin  and  end STi 

order  on  treasurer  must  be  authorisedJSn 
organized    in    incorporated    towns   of 
ten  thousand,  continuation  of. ..^4M 

organizing,  manner  of 33iS 

percentage  of  income  to  be  paid  f€r 

teachers'  salaries   SH 

pleadings  how  verified Ul 

power  to  buy.  lease,  etc.,  schoolhoia8e.3^ 

to  change  form  of  indebtedness HSi 

report,  failure  to  make,  penalty 3X71 

of  clerk    

suit     against,     notice     upon     whom 

served    

summons,  served  on  how SS 

supplies,  bids  for  in. districts  of  first 

class    3417 

tax  for  building,  lease,  furniture,  ap- 
paratus,  etc,  power  to  leTy  and 

collect    I3» 

assessment  and  levy  in  districts  of 

first  class   IVJ 

territory    to    be    contiguous 33<C 

text-books    to    be    introduced    within 

what  time  after  adoption S45S 

to  lend  books  to  indigent  pupils  wbezi.328S 
unexpended  balance  of  apportionment 

of  fund,  disposition  of 3377 

voters,   qualification    3^ 

challenge  to,  and  proceedings  on..33S4 

voting    ward    Z3S1 

warrants,   how   issued,   and  when  to 

draw  interest  ZS& 

not  to  bear  interest  in  districts  of 

first  class   S41« 

what  provisions  apply  to  districts  of 

first  class  Ziil 

School  Fund: 
agricultural   college  fund,  continuing 

appropriation  and  tax  for SMI 

how  derived,  and  expenditure  of...35S9 
how  drawn,  and  for  what  purposes 

used    J542 

apportionment   among   districts tSSd 

district  not  entitled  to  share  when.. 3371 

constitutional  provision Art.  Vm 

county  treasurer  to  make  annual  ex- 
hibit of  $JT5 

county  institute  fund,  fees  for  exami- 
nation go  to SSSA 

fees  for  temporary  permits  go  to...SSC9 
fees  from  validating  and  registering 
certificates   from   another  county 

go  to   3JW 

fees,  what  to  go  to 3724 

fines  for  gambling  go  to 19&4 

for  sale  of  liquor  on  election  day...  1976 
for  taking  up  bulls,  boars,  and  rams.4212 
for  violation  of  school  law,  disposi- 
tion of   iss: 

from      nickle-ln-the-8lot      machine 

prosecutions    195' 

high    school    fund,    how    constituted 
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and  kept »*•>» 

orders  on  3439 

investment  in  bonds,  when  authorlzed.3315 
irreducible    school    fund,    how    com- 
posed     8314 

contract    with    teacljer    to    return 

void,  and  penalty  for 3373 

percentage  to  be  applied  to  teach- 
ers' salaries    3372 

loans,  and  conditions  of 3315,  3326 

board  may  bid  in  property  on  fore- 
closure      3320-3321 

collection  of  interest,  and  distribu- 
tion of  3318-3319 

existing:,    interest   at  reduced  rate. 

how  obtained   3327 

Interest,  rate  of 3328 

collection  and  distribution  of.3318-3319 
notes  to  specify  fund  loaned  from.. 3317 
sale    of    property    foreclosed,    and 

record  and  ratification  of 3321 

security  inadequate,  board  to  fore- 
close     3320 

value   of   land   offered  as   security, 

how  ascertained   8316 

school  library  fund,  apportionment  of. 3464 
county  treasurer  to  certify  amount 

to  school  superintendent 3463 

how  constituted,  and  disposition  of. 3462 
warrant  for,  when  to  Issue,  and  un- 
expended  balance,    how   disposed 

of     3465 

unexpended  balance  of  district's  pro- 
portion, disposition  of 3377 

university  fund,  from  sale  of  univer- 
sity land,  and  expenditure  of 3528 

Schoolhouses: 

board  may  allow  to  be  used  for  other 

purposes  when  3389 

dancing  not  allowed  in  schoolroom..  .3389 
defacing,  punishment,  and  disposition 

of  fine   3389 

erection,  removal,  or  sale,  election  for.3389 
furnishing    building,    etc.,    power    of 
board  in  districts  of  first  class... 3408 

furniture  not  to  be  removed 3389 

grrounds  to  be  kept  clear,  and  penalty 

for  failure   3389 

power  of  board  to  buy,  lease,  furnish, 

etc.,  and  contract  debt  for 3389 

site,   election  to  select 3389 

water-closets,  etc.,  provision 3389 

School  Taxes: 

assessment  and   levy   in   districts   of 

first   class    3419 

contract  with  teachers  to  return  void, 

and  penalty  for 3373 

for   agricultural    college 3541 

for  buildings,  and  interest  on  loan. .  ..3389 
for  establishment  and  maintenance  of 

county  high  schools 3435 

for  library  purposes 3462 

for  payment  of  school  bonds 3389 

for  support  of  university 8529 

general  county  tax,  county  court  to 

levy   3374 

percentage  to  be  applied  for  teach- 
ers'  salaries    3872 

unexpended  balance  by  district,  dis- 
position of  3377 

power  of  district  meeting  to  levy.... 3385 
school  property  exempt  from  taxation 

Art.  DC,  81 

School  -  teachers : 
certificates  and  diplomas,  see  Certifi- 


cates and  Diplomas,  supra, 
to  extend  over  entire  time  of  em- 
ployment     3389 

certificate  of  attendance  at  institute, 
county  superintendent  to  give.... 3360 

clerk  not  to  diaw  warrant  for  wages 
when    3396 

county  high  school,  employment  and 
dismissal,  who  to  have  power  of.. 3438 

course  of  study,  what  to  pursue 3396 

dismissal  for  violation  of  act 3391 

of  county  high  school-teachers 3488 

only     for    causes,     and    record    of 

board,  what  to  show 3389 

trial  and  appeal 3389 

duties  3396 

duty   as   to   institutes   when   holding 
state   certificate  and  diploma. ...3351 
as  to  ventilation 3396 

examinations,  see  Certificates  and  Di- 
plomas, supra. 

graduate  from  Southern  and  Central 
State  Normal  Schools,  entitled  to 

teach,   when    3505 

from  state  normal  school,   author- 
ized to  teach 3486 

from   Western  Normal  School,   en- 
titled to  teach  when 3500 

hours    3396 

high  school,  requirements  of 3445 

employment  and  dismissal,  who  to 
have  power  of 3438 

hiring  by   board 3389 

illegal  contract  with  district,  penalty.3378 

institutes,    required    to    attend,    and 

penalty   for  failure 3360 

duty  as  to,  when  holding  state  cer- 
tificate or  diploma 3351 

instruction  in  hygiene  and  physiol- 
ogy     3396 

leaving  school  before  end  of  term, 
duty    3896 

not  holding  valid  permit,  certificate, 
or  diploma,  penalty  for  drawing 
warrant  for  wages  of 3389 

permit,  temporary  3360 

fee,  and  disposition  of 3360 

register,  teacher  to  keep,  and  penalty 
for  failure   3396 

remedy  for  breach  of  contract 3389 

salary,  no  deduction  for  holidays ...  3378 
percentage  of  funds  to  be  applied  to.3372 
not    to    be    drawn   until    certificate 

registered    3396 

warrant  for,  when  to  be  drawn.... 83 89 
where    to    draw    in    districts    lying 
in  two  counties  3367 

teachers'  association  to  be  held  an- 
nually     3344 

text-book  law,  remedy  for  violation 
by  teacher  3460 

to  determine  branches  to  be  pursued 
by  pupils  3389 

to  file  programmes  and  classification 
of  pupils  3396 

under  control  of  board  of  directors.. 8389 

what  branches  to  teach,  if  not  speci- 
fied in  contract 3389 

Schools: 

admission  of  scholars  from  or  transfer 
to  other  districts  3389 

admited  to.  who  to  be 3389 

apparatus  and  library,  duty  of  direct- 
ors to  furnish 3389 

Arbor  day  exercises 8426-3427 

compulsory    attendance    at,    penalty. 
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are  to 


in 


and  duty  of  o£c«rrs  to  enforce 

34:!3-34^ 

eonta^ous  disease,  power  of  board  as 

to    »S5 

covme    of    study,    graminar    sclioois. 

who   to   pr*racnb« 334S 

in  districts  of  first  class,  bow  gor- 

«rn€d     J41g 

list    in    KnLmmar    schools,    priming 

and  distribution    2Z4S 

exercises   In  gymnastics 3394 

exinilsion.  power  of  board 33$» 

holidays 3375 

hoars    

instruction  in  hy^ene  and  physioloey 

to  be  ^ven  

kiDdersartens     may    be    establislied. 

when    

lecialatiire  to  provide  system 

ArL  vm.  {3 

libraries,  duty  of  directors  to  fumish.3389 

modem  language  taught  in.  when 340S 

on  what  days  to  be  held 3378 

pupils,  defacing  or  injuring  property. 

liability  of  parents 3396 

suspension  or  expulsion 33S« 

to  be  provided  with  bo<4u 3389 

to  comply  with  regulations 339€ 

school  month   3373 

special  laws  prohibited. .  .Art.  IV.  i  23 
suppUes.  bids  for  In  districts  of  first 

ctas»    3417 

board  to  furnish  3389 

system,    legislature    to    provide 

Art-  VnL  13 

text -books,    adoption    of,    see    Text- 
Books, 
additional  in  districts  of  first  class. 3408 
for  indigent  pupils,  how  provided.. 3389 

pupils  to  be  provided  with 3389  j 

uniform    series    of   blanks,    registers. 

etc.,   to  be  used 3389 

vaccination,  power  of  board  as  to 3389 

ventilation,  duty  of  teacher  as  to... 3396 
warrants,    how    Issued   and   when   to 

draw  interest  SS89 

State  Board  of  Education: 
disputes,  what  may  be  referred  to  by 

superintendent    3344 

how  constituted   5346 

may  Issue  certificates  and  diplomas. 3348 
may  require  attorney-general's  opin- 
ion      S344 

may  revoke  certificate  or  diploma  for 

what ^  ^  ^  3362 

meetings  of  '  *  .'3347 

powers   enumerated    3345 

preparation  of  list  of  suitable  books 

for  library  34^6 

publication   of   proceedings 3354 

revocation  of  county  teacher's  cerifl- 

cate,  hearing  on 3350 

secretary,  who  is 3344 

stationery  and  printing  for .'  '3347 

to  adopt  rules  of  procedure  governing 

trials  and  appeals 3344 

to  furnish  blanks  for  census 3395 

to  Issue  diplomas  to  graduates  from 
normal  schools  and  chartered  In- 
stitutions     3508-3509 

to  prepare  Ijigh  school  course 3352 

Superintendent  of  Public  Instruction: 
appeals,  rules  and  regulations  as  to. .  .3344 
decision    of    county    superintendent 
subject   to    38eo 
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Arbor  day  exercises  to  be  prescribed 

by    UZ 

blanks,  registers,  and  forms,  duty  of 

superintendent  to  distribute fife 

distinct  office,  and  incumbent  of....Xa 

duties   of    5:44 

election  of   CC 

expenses,  and  how  audited  and  paid.  .2^. 

who  to  pay jjtf 

inspection  of  schools 3^ 

may  require  attorney-general's  opin- 
ion    s« 

member  of  board  of  trustees  of  acboo! 

for  deaf-mutes  S5« 

€>fllce.  where  kept   ^fi 

qiMstlons  and  disputes,  what   to  de- 

cW«   3S« 

report    to    legislature,    and    what    to 

contain    3^ 

rules   and    regulations,    duty    to   dis- 
tribute     SJM 

«J«T zm 

secretary  of  state  board  of  educationJM 
teachers*  association,  duty  to  hold  an- 
nually     SJ44 

term  of  office  3142 

to  distribute  lists  of  studies  of  gram- 
mar school    S34i 

to  issue  circular  of  text-books 5455 

trustee  of  reform  school SCS 

University: 
credit  of  not  to  be  pledged  except. .  .35!! 

faculty  and  powers  of JSU 

fund  from  university  lands,  and  ex- 
penditure of   J5^ 

government  of.  where  vested 351') 

no    political    or    sectarian    test    for 
regents,  faculty,  or  employees.... 3S19 

permanent  appropriation   S53 

president,  and  duties  of JS!J 

regents,  appointment  and  term 3511 

distribution  of  jsij 

expenses  and  compensation 3520 

meetings  of  board 3S13 

no  political  or  sectarian  test 3519 

number  and  qualification 3519 

powers  and  duties  of  board 3517 

president,  election  and  duties 1512 

to  report  to  governor 3521 

printing  report   of 2430 

quorum  of  board,  executive  commit- 
tee, eta    ^is 

secretary    and    treasurer,    appoint- 
ment,   offices,    where    kept,    and 

compensation    3514 

vacancies,  how  filled .3511 

who  to  act  as  chairman  in  absence 

of  president   351} 

scholarships,  application  for 85*5 

how  distributed    ....- 3K4 

qualification  for   .!!....3C7 

secretary,  powers  and  duties.. !.!!!.. 3515 

students,  not  qualified  dropped 3525 

treasurer,  powers,  duty,  and  bond...3$ie 

tax  for 2529 

Ejectment- 
See  Real  Property. 
Elections — 

absence,  of  clerk,  place,  how  filled... 27«S 

of  Judge,  place  how  filled 2Tcr 

abstract  of  vote,   to  bo  prepared  by 

county    clerk     2835 

to  be   transmitted   to   secretarj'  of" 

state 2833  2855 

adjournment  of  polls *//.'.'."."..  .'.270 

affidavits  in  support  of  right' to  vote. 
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how  returned   2876 

assembly  of  electors,  what  is 2791 

attorney-general,   election  of 2418 

ballots,    arrangement,   and   by   whom 

made     2805-2806 

arrangement  and  form  of 2809-2810 

assistance  In  marking 2826 

colored,  how  packed  and  marked.  ..2814 

deposited  in  what  box 2813,  2821 

dllterence  between  official  and  sam- 
ple    2810 

disposal  of  rejected  or  defective. .  .2788 
how    counted,  tallied,  strung,  sealed, 

and  kept    2783.  2785 

how  furnished  2814 

how   prepared   by   clerk   for   voter, 

numbering,  etc 2818 

how  printed    2806-2809 

how  voted   2820-2821 

In  wrong  box,  how  counted 2790 

name  of  candidate  for  United  States 

senate  may  be  put  on 283*2 

not  voted  after  voter  receives,  dis- 
position      2825 

number  to  be  furnished  each  pre- 
cinct      2810 

official,  form  of 2809 

how  printed 2808-2809 

to  be   counted 2787 

to  contain  what 2809 

only  white  to  be  counted 2787 

partially  defective 2789 

penalty  for  interfering  with,  or  giv- 
ing evidence  of  manner  of  mark- 
ing, distinguishing  marks,  etc.... 2827 

preparation  of  by  voter 2819 

sample  may  be  used  to  assist.... 2826 
printing  of,   and  direction  as   to. . 

2806-2808 

rejected 2787-2788 

sample  ballots   2806-2808 

number  to  be  furnished 2810 

secrecy   of,   penalty  for   interfering 

with    2829 

spoiling,  and  reissue  of 2822 

stubs,  how  strung  and  kept 2824 

tampering  with,  penalty 2830 

to  be  furnished  by  county  clerk... 2807 

to  be  sealed  up 2814 

unused,  destruction  of 2823 

vacancy    after    printing,    provision 

for  2811-2812 

white,  how  packed  and  marked 2814 

ballot  boxes,  custody  of  keys 2777 

how  provided,  marked,  and  require- 
ments of 2813-2814 

how  sealed  and  kept  after  count . . 

2785-2786 

opening    of    2783 

seals  not  to  be  broken  except 2785 

to  be  kept  in  presence  of  Judges.. 2769 

to  be  locked  during  election 2777 

to  be  opened  and  exhibited  before 

opening  of  polls 2777 

boards  of  election,  appointment,  qual- 
ification,   and    at    what    time    to 

meet  at  polling  places 2763 

second  board,  appointment  and  du- 
ties     2764 

work  of  boards  to  be  kept  separate 

2764,  2784 

bribe,    or   offer   of   to  voter,   punish- 
ment     1900,  1902 

voter  receiving  or  promise  of  same 
1901-1902 


bribery    and    threats    at,    penalty.... 

Art.  II.  9  7 

candidate,  acceptance  of  nomlnation.2796 

certificate    of    nomination 2792,2794 

at  special  election 2770 

death  or  withdrawal,  notice  of,  and 

place   how    filled 2802-2804 

for  county  and  city  offices,  vacancy, 

how  filled  2904 

may  be  present  at  count 2817 

may   have   agent   at   polling   place 

during  count 2768,  2778 

may  keep  private  tally  sheet 2768 

may   withdraw   how 2801 

no  person  to  be,  for  two  offices 2795 

nomination  and  certificate 2791-2794 

to  United  States  senate,  name  may 

be  on  ballot 2832 

vacancy  after  printing  ballot,  pro- 
vision for 2811-2812 

canvass  of  vote,  abstract  of  vote.... 

2838,  2835 

to  be  sent  to  secretary  of  state.. 2835 

for  presidential  elector 2858 

returns  of  Joint  members  of  legis- 
lature, how  forwarded 2837 

when  secretary  of  state  to  send  for 

return    2836 

certificate  of  election,  after  contest.  .2842 
of  attorney -general  to  be  filed. . .  .2428 
of  United  States  senators  and  con- 
gressmen     2384 

when  clerk  of  Multnomah  to  Issue.  .2580 

who  to  make  2833,  2835 

certificate   of   nomination,   at  special 

election     2770 

by  individual  electors 2793-2794 

by  political  party   or  assembly   of 

electors  2792,  2794 

generally 2794 

number  of  electors  required  to  sign.2793 
to  be  filed  when  for  special  election. 2770 
to  be  filed  with  secretary  of  state 

when    2797 

to  be  filed  with  county  clerk  when. 2798 

to  contain  what 2792-2794 

to   fill   vacancy   of   candidate,   how 

filed 2804 

who  may   sign    2795 

challenge  of  voter,  oath  and  examina- 
tion      2772 

oath  of  qualification  after  examina- 
tion    2774 

may   be   made    by   Judge   or   clerk 

of    election    2771 

of  registered  voter,  proceedings. .  .2874 
of  unregistered  voter  presumed... 2875 
political  parties  and  candidates  may 

have   challenger    2778 

record  of 2775 

refusal  of  voter  to  answer 2773 

rules   to  determine  qualification  of 

voter    2776 

challenger,    how   appointed 2778 

may  stand  at  guard  rail 2778 

Chinaman,   not  entitled  to  vote 

Art.  II,  9  6 

circuit  Judge,  time  of  in  various  dis- 
tricts      2484,  2491 

clerk  of  circuit  and  county  courts.. 

Art.  Vn,  9  15 

clerk  of  county  court  to  act  as  county 

clerk  when   2781 

clerks  of  election,  absence,  how  filled. 2768 
acceptance  of  appointment  to  be  in 
writing    2766 
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additional    board    of,    appointment 

and  duties   2764 

appointment,  qualiflcations,  and  at 
what    time    to    meet    at    polling 

place    2763  j 

failure    to    accept    within    two 

weeks  2765 

compensation    of    2780 

conduct  of  while  counting  votes... 2768 
duty    of    entering    name    of    voter, 

giving  out  ballot,   etc 2818 

when  voter  Is  challenged 2775 

while  counting 2784 

duty  of  second  clerk  during  voting.  .2824 
list  of  to  be  posted,  remonstrances, 

etc 2765 

misconduct  of,   penalty 2838 

oath  of   2766 

penalty  for  failure  to  act  after  ac- 
ceptance    2766 

for  neglect  of  duty 2765 

qualifications  of   2763 

when  chosen  by  Judges 2768 

time  of  meeting  of 2763-2764 

to  be  chosen  by  Judges  when 2768 

to  challenge  voter  when 2771 

vacancy  in  office  of,  how  filled 2763 

when  and  by  whom  appointed 2763 

closing  polls   2769 

compensation  of  messenger  sent  for 

returns    2836 

of   officers    2780 

certificate   for    2833 

congressmen,  when  held 2f365 

constable,    election   of 2670 

to  execute  order  of  Judges  of  elec- 
tion     2779 

contest,  appeal   2842 

certificate    of    election    after 2842 

for  office   of  governor,   how  deter- 
mined   Art.  V.  §  6 

for  precinct  officers,  how  heard  and 

determined    2840-2842 

how  heard   2840-2841 

notice    of,    how    and    when    to    be 

given    2839 

how  served   2840 

method  provided  for,  not  exclusive .  2843 

trial,   manner  of 2842 

convict  not  entitled  to  vote .  Art.  II,  9  3 
copies  of  nomination,  acceptance,  etc.2800 

coroner,    election   of 2524,  2532 

count,  ballots  in  wrong  box 2790 

candidate    may    keep    private    tally 

during     2768 

duty    of    clerks    during 2784 

extra  pens  and  pencils  removed  dur- 
ing      2768 

how   conducted    2783 

only  white  ballots  counted 2787 

partially  defective  ballots 2789 

rejected  ballots   2787-2788 

sample  ballots  not  to  be  counted  if 

voted    2808 

to   be  audibly  announced   by   clerk 

as   made    2784 

to  be   continued   without   adjourn- 
ment     2769 

to   be   made    immediately   on   close 

of  polls   2782-<^io3 

who  may  be  present  at 2817 

witnesses    to    2778 

county,  having  no  county  clerk,  who 

to  act  2781 

county  assessor,  election  of 2533 


county  auditor  in  Multnomah,  election 

of  2S96 

county   clerk,   clerk  of  county  court 

to  act  as  when 2781 

certificate  of  nomination  to  be  filed 

with  when  2i9S 

duties  of  in  registering  voter 

2866-2867,  2872 

election  of Art.  VH,  §  16,  2524.  2532 

In  Multnomah  county ^7© 

to  arrange  names  on  ballots 2806 

to  cancel   name   upon   white  ballot 

when    2812 

to  canvass  returns    2833 

to  deliver  supplies  to  sheriff 2814 

to  furnish  ballots  2S07 

to  furnish  book  and  blanks  for  reg- 
istration of  voters 2869 

to  give    notice    of    withdrawal    of 

nomination     28<tS 

to  notify  Judges  and  clerks  of  elec- 
tion     2766 

to  post  list  of  Judfires  and  clerks... 276S 
to  prepare  cards   of  instruction  oa 

withdrawal  of  candidate tSll 

to  prepare  notice  of  election 2766 

to  prepare  receipt  for  election  sup- 
plies     2815 

to  provide    ballot   boxes 2813 

to  furnish    blank    seals 2783 

to  transmit  abstract  of  votes  cast  at 

election  to  secretary  of  state 28S6 

withdrawal  of  nomination  to  be  filed 

with    2801 

county  commissioners,  election  of 26S 

in  Clackamas  county 2623 

in  Multnomah  county 25M 

county  court,  may  appoint  culditionaJ 
board  of  Judges  and  clerks  when. 2764 
to  appoint    Judges    and    clerks    of 

election    2T6S 

to  designate  polling  places 27€3 

to  establish    election   precincts 2TfiS 

to  fill  vacancy  in  list  of  judges  and 

,    clerks .2763 

to  pay  election  expenses 27S& 

county  Judge,  election  of.Art.  VII,  S  H 
county      officers,      what     and     when 

elected Art.   VI.   5$  6.  7 

county    school    superintendent,    elec- 
tion of  3355 

county  surveyor,  election  of S533 

county  treasurer,   election  of 2533 

custody  of  tally  sheets,  ballots,  poll- 
ing book,   etc 273<6 

disorderly    conduct   at   polls,    punish- 
ment     1912 

distinguishing     marks,     penalty     for 

placing  on  ballot 2827,  2821 

district  attorney,  election 2501,  25M 

in    seventh    district    24S6 

duel,  engaging  in  disqualifies  for  hold- 
ing office Art.   EL,  §  9 

election  laws  to  be  compiled  by  sec- 
retary  of  state 2828 

to  be  furnished  by  county  clerk... 2814 
election  supplies,  to  consist  of  what 

and  how   furnished 2814-2S1S 

electors,    assembly    of,    what    is   and 

nomination  by   2791-2794 

generally,  see  Voters,   infra, 
percentage  required  to  nominate. .  .2798 

expenses  of  election,  how  paid 27! 

fines,  see  Penalty,  Infra, 

first  election  under  constituUon 

Art.  XVm.  9  6 
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Elections— continued— 

for  acceptance  or  rejection  of  consti- 
tution   Art.  XVIII,  i  1 

for    consolidation    of    municipal    cor- 
porations      2691 

for    incorporation   of   town   or   city . . 

2688-2689 

forms,  of  notice  of  election 2765 

of  oaths    2766,  2772 

of  poll   book    2782 

of  precinct   register    2861 

of  seal     2783 

of  tally  sheets   2784 

free  and  equal,  elections  to  be 

Art.  n,  §1 

greneral  county  register,  form  of 2861 

is  public  record 2873 

where  kept 2873 

general  elections,  time  of  holding. . . 

Art.  n,  8  14.. 2761 

governor,  contested  election,  how  de- 
termined   Art.  V,  8  6 

may  declare  office  vacant 2847 

returns  of  election  for... Art.  V,  8  4 

tie    vote    for Art.  V,  8  5 

time,  place  and  returns.. Art.  V,  8  4   • 
to   call   special   election   to   fill   va- 

vancy  caused  by  resignation 2844 

guard  rail,  challenger  may  stand  at. 2778 

to  be  placed  by  sheriff 2817 

idiot   not   entitled   to   vote.  Art.  n,  8  3 

illegal  voting,  penalty  for 1903 

initiative  and  referendum p.  72 

insane  person  not  entitled  to  vote... 

Art.  n,  8  3 

intoxicating   liquor,    penalty   for  dis- 
posing of  on  election  day..  .1975-1976 
irrigation    district,    election    in,    see 

Irrigation  District. 
Judges    of   circuit    court,    election    of 

in  separate  class Art.  VII,  8  10 

of  supreme   court,   election   of 

Art.  VII,  8  2 

Judges  of  election,  absence,  how  fllled.2767 

acceptance  to  be  in  writing 2765 

additional  board,   appointment  and 

duties   of 2764 

appointment     2763 

-failure     to     accept     within     two 

weeks     2765 

arrangement  of  seats  of  during  elec- 
tion    2817 

challenges,  power  in  deciding 2875 

compensation  of  2780 

conduct  of  during  elections 2769 

while  counting  votes 2768 

during  count  shall  not  have  pen  or 

or  pencil  2768 

duties   of    2874 

as  to  poll  books,  tally  sheets,  bal- 
lots, etc 2786-2786 

as    to  rejected   or  defective   bal- 
lots     2788 

form  of  notice  of  appointment 2765 

have   authority   of   Justices    of   the 

peace    2779 

list  of  to  be  posted,  remonstrances, 

etc 2765 

may  appoint  special  officers  to  exe- 
cute order   2779 

may  impose  fine  or  commit  to  Jail.  .2779 

may  punish  offenders  at  poll 2779 

may   require    oath    of   unregistered 

voter    2875 

method  of  counting  votes  by 2784 

oath  of   2766 


objections  to  appointment  of,  how 

made    2765 

penalty  for  failure  to  act  after  ac- 
ceptance     2765 

for  neglect  of  duty 2765 

qualification  of 2763 

time   for   meeting   of 2763 

to  challenge  voter  when 2771 

to  open  and  exhibit  ballot  box  be- 
fore opening  polls 2777 

vacancy  in  office  of,  how  filled.... 2763 

when  and  by  whom  appointed 2763 

Justices  of  the  peace.  Judges  of  elec- 
tion have  authority  of 2779 

election   of    2669,2675 

to  assist   county   clerk   in   canvass 

of  vote  2833 

voter  may  register  before 2868 

keys  to  ballot  box,  who  to  keep 2777 

laws  governing,  legislature  to  pass . . 

Art.  n,  8  8 

special    prohibited Art.  IV,  8  23 

legislature  to  enact  laws  governing..     • 

Art.  n.  8  8 

liquor,  disposing  of  on  election  day, 

penalty    1976-1976 

marines,  not  entitled  to  vote.Art.  II,  8  5 

messenger,   compensation   of 2780 

method  of  voting 2818-2826 

military   officers,   election  of 

Art.  X,  83 

militia,  voter  not  required  to  do  duty 

in  on  election  day Art.  n,  8  13 

municipal  election,   general  laws  ap- 
plied to  2698 

qualification    of    voters 2718 

municipal    officers,    what    and    when 

elected    2693-2694 

mutilation    of    papers,    notices,    etc., 

penalty    2831 

nominations,  acceptance  of 2796 

arrangement   of  and  notice 

2805-2806,  2809 

certificate    of,    number   of    electors 

required    to    sign 2793 

at  special  election 2770 

to  be  filed  with  the  county  clerk 

when    2798 

to  be  filed  with  secretary  of  state 

when    2797 

to  contain  what 2792,  2794 

when  and  where  filed 2797-2798 

who  may  not  sign 2795 

name  may  be  withdrawn  from 2801 

public  records,  and  copies  of 2800 

register    of    «...  .2799 

vacancy  In,  how  and  when  filled. . 

2803-2804 

who  qualified  to  make  or  Join  in. .  .2795 
notary  public,  voter  may  register  be- 
fore     2868 

notice  2765 

of  contest  in  Multnomah,  where  re- 
turnable      2580 

of  death  or  withdrawal  of  candidate.2802 

of  election,   form  of 2766 

to  be  prepared  by  county  clerk.. 2765 

of  nominations    2805-2806 

number  of  votes  required  to  elect. ..  .2838 
oath  of  Judges  and  clerks  of  election.2766 
to  be  administered  to  voter  when. 

2772.  2774 

oflTenses  at  polls,  punishments 2779 

office,    vacancy   In 2846 

officers,  compensation   2780 

compensation,  certificate  for 2833 
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Elections— continued— 

how  seated  at  polls 2817 

misconduct  of,  penalty 2838 

negligence    or    corruption,    punish- 
ment      1911 

of  legislature,  election  of 

Aru  IV.  §  11,  2372-2373 

poll  book  to  be  signed  by 2782 

state  and  county,  when  elected. .  ..2761 
work  of  separate  boards  kept  sepa- 
rate   2784 

oflUcial  misconduct,  penalty  for 

1911,    2829,  2930,  2838 

opening  polls    2769 

penalty  for  disorderly  conduct  at  polls 

2779,  1912 

for  disposing   of   liquor   on  election 

day    1975 

for  inducing    person    to    come    into 

state  to  vote 1^07 

for  Inducing  voter  to  absent  him- 
self     1908 

•  for  Interfering  with  or  giving  evi- 
dence of  manner  of  marking  bal- 
lots     2827 

for  interfering  with  secrecy  of  bal- 
lots     2829 

for  misconduct  on  part  of  voter... 2827 
for  mutilation    of    papers,    notices, 

etc 2831 

for  offering  to  bribe  voter 1900 

for  offering  to  vote  illegally 1903 

for  official  misconduct 2838,  1911 

on    election   day 2829-2830 

for  refusing    to    act    as    Judge    or 
clerk   of  election  after  accepting 

appointment    2765 

for  removing    notice    or   destroying 

supplies    2831 

for  tampering  with  ballots 2830 

for  violation    of    registration    law.. 2877 
pens    and    pencils,    extra    to    be    re- 
moved  during  count 2768 

plurality  elects   Art.  II.  S  16,  2838 

policemen  to  execute  order  of  Judges 

of  election    *. 2779 

political  party,   definition  and   nomi- 
nation by   2791-2794 

poll  books,    custody   of 2786 

disposition  of  2785-2786 

form  of  2782 

how  furnished   2814 

to  be  prepared  by  secretary  of  state.2828 
polling  places,  board  to  meet  at,  when 

2763 

how    secured   and   arranged. .  .2816-2817 
to  be  designated  by  county  court.. 2763 

polls,    disorderly    conduct   at 1912,2779 

means  of  preserving  order  at 2779 

opening,   closing  and  adjourning. .  .2769 
persons  not  allowed  within  fifty  feet 

of     2778 

shall     remain     open     during     what 

hours    2769 

precinct  officers,   proceedings  in   case 

of  tie  vote  for 2834 

precinct  regiater,   form  of 2861 

to  be  returned  to  county  clerk 2876 

precincts,  county  court  to  establish.  .2762 
election  supplies  for,  how  furnlshed.2814 
presidential  electors,  see  Presidential 

Electors, 
primary  elections,  see  Primary  Elec- 
tions, 
qualification  of  voter,   rule  to  deter- 
mine      2776 


recorder  of  conveyances,  election  of .  - 

Art.    VII.    §15.  .2556-2557 

referring  legislative  question  to   peo- 
ple    p.    72 

register    of    nominations,    names     of 

candidates  to  be  entered  In  when. 2799 
registers  to  be  taken  to  polls  hoi^ .  . .  2S7J 

registration,   blank  "A,"   form  of 2862 

to  be  forwarded  to  precincts 2873 

blank  "B."  form  of 2S62 

books,  how  rules  and  printed 2861 

form  of   2S61 

generally,  see  Registration. 

laws,  penalty  for  violation 2S77 

representatives,    vote    for    to    be    re- 
turned to  secretary  of  state 2837 

residence,    change   of   by   voter  after 

registration    2879 

of  voter Art.  n,  5  4 

rules   for  determining • 2776 

resignations,  how  made 2845 

proceedings  In  case  of 2844 

to    whom    made 2845 

returns,   canvassing   2833,  2835 

for  presidential  electors,  how  can- 
vassed     2^8 

for   Joint    members    of    legislature, 

how  forwarded    2837 

when  secretary  of  state  to  send  for.28S6 

sample  ballots  2806-2808 

how  different  from  official 2810 

may  be  used  to  assist  voter 2826 

not  to  be  counted  if  voted 2808 

number  to  be  furnished  precinct..  .2810 
school  directors  and  clerk,  election  of  .3;(S4 

original    3365 

school  election,  first  in  organized  dis- 
tricts  in   Incorporated   cities   and 

towns    3400-3402 

how  conducted 33S4 

in  districts  of  first  class,  time  and 

manner  of  holding 3405 

voters,   qualification    3386 

sealing  ballots  when  counted 2783 

seals,  form  of,  and  how  provided 2783 

seamen,  not  entitled  to  vote.  Art.  n.  |  5 
secrecy  of  ballot,  penalty  for  interfer- 
ing with    2829 

secretary   of  state,   abstract  of   vote 

to  be  transmitted  to 2835 

certificate  of  nomination  to  be  filed 

with,  when    2797 

certificate  of  nomination  to  fill  va- 
cancy to  be  filed  with,  when 2804 

duties  of  In  filling  vacancy  in  nom- 
ination      2804 

election  of   Art.  VI,  S  1 

may    send    messenger    for    returns. 

when    2836 

returns  of  election  for  governor  to 

be  transmitted  to Art.  V,  5  4 

to  arrange  names  on  ballot 2805 

to    compile    election    laws,    prepare 

poll  books,  tally  sheets,  etc ..2S2S 

to    give    notice    of    withdrawal    of 

nomination    2802 

to  provide  blank  seals 2783 

withdrawal  of  nomination  to  be  filed 

with    2801 

senator,   candidate  for  United   States 

on  ballot  2832 

sheriff,  election  of  

Art.  VI.  S  6.  Art.  VH.  §  16 

required  to  execute  orders  of  judges 

of  election   2779 

to  report  violations  of  law  to  grand 
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jury    i»<^ 

to  secure  polling  places 2816 

to  take  supplies  to  polling  places.. 2815 
to   sign   receipts    for   election   sup- 
plies     2815 

soldiers,    not    entitled    to    vote 

Art.   n.  §5 

special  election,  certificate  of  nomina- 
tion     2770 

general  election  laws  apply  to 2770 

to   fill  vacancy    2844,2851 

spoiling  and  reissue  of  ballots 2822 

state  printer,  election  of.. Art.  XII,  }  1 
state  treasurer,  election  of.Art.  VI,  §  1 
stubs,    to    be    kept    In    presence    of 

judges    2769 

superintendent   of  public   instruction, 

election  of  3342 

supplies,   how  furnished 2814-2815 

Interference   with,    penalty 2831 

to  be  prepared  by  secretary  of  state.2828 

tally  sheets,  custody  of 2786 

disposition  of  2786 

form,  and  how  used  and  kept.2784-2785 

prepared  by  secretary  of  state 2828 

prl\'ate  may  be  kept  during  count. 2768 
to  be  kept  In  presence  of  judges.. 2769 
tie  vote,  for  county  and  precinct  ofla- 

cers    2834 

for   governor    Art.  V,  J  5 

for  legislature  or  state  omce.2833,  2835 

time  of  holding  general  election 2761 

to    change    boundaries    of    municipal 

corporation    2690 

•township,   precinct,  and  city  officers, 

election  of Art.  VI,  §7 

United  States  senator,  name  of  can- 
didate for,  to  be  placed  on  offi- 
cial ballot    2832 

vacancy,    in    list    of    nominees,    how 

filled     2801-2804 

after  printing  of  ballot 2811-2812 

in   legislature,    special   elections    to 

fill     2844 

In   office    2846 

may  be  declared  by  governor ....  2847 
of     congressional     representative, 

special  election   2851 

vote,    how    given    by   legislature   and 

by  people Art.  II,  9  15 

voter,  challenge  and  proceedings  on. 

2771-2776 

definition  of   1902 

Importing,  punishment   1907.  1910 

inducing    to    absent    himself,    pen- 
alty     1908,  1910 

Insane,  idiots,  and  convicts  are  not 

Art.  II,  9  3 

intimidation  of   1904 

by    corporation    1905-1906 

may  register  before  notary  public. 2868 
may    vote    though    not    registered 

when    2875 

must  be  challenged  when 2879 

must    register    when 2864 

must    register    with    county    clerk 

when    2878 

names   of   to  be   counted   and   cer- 
tified      2782 

not  voting  after  receiving  ballot.. 2825 
oatl\.  to   be   administered    to   when 

challenged    2772.  2774 

offering  to  bribe,  penalty  for 1900 

penalty  for  misconduct  on  part  of. 2827 
penalty   for  receiving  bribe 1901 


privilege  from  arrest  and  military 

duty  when Art.  II.  9  13 

qualification  of   Art.  II,  J  2 

rules   for  determining 2776 

questions    on    adoption    of    consti- 
tution  Art.  XVIII.  9  2 

registration  of  2860-2872 

generally,   see   Registration. 

residence  of   Art.  II,  9  * 

can   not   be   gained  how 

Art.  II,  §9  4,  5 

rules  for  determining 27V6 

right    to    vote    may    be    challenged 

when    2874 

rights   of,    how   forfeited.  Art.  II,  9  3 
school  election,   qualifications  at. .  .3386 
shall  vote  in  precinct  where  he  re- 
sides     Art.  n,  9  17.  2776 

soldiers,    seamen   and   marines   are 

not    Art.  II,  9  5 

submission  of  constitutional  amend- 
ment to  Art.  Vn,  9  1 

to  be  challenged  by  Judge  or  clerk 

when    2771 

to  be  registered  without  charge... 2866 
to   vote   in   precinct  where  he   re- 
sides     Art.  n,  9  17,  2776 

unregistered  may  vote  how 2876 

when  disqualified  may  not  sign  cer- 
tificate of  nomination 2795 

where  to  vote Art.  II,  9  17 

who  entitled  to  vote Art.  II,  9  2 

who   may    register    2871 

votes,  count  of   2782-2783 

may  be  rejected  when 2773 

proceedings  In  case  of  tie 2833-2835 

voting,  entering  name,  receiving  bal- 
lot, etc 2818 

assistance  In  marking  ballot 2826 

manner  of,   and  duty   of  officials.. 

2820-2821 

method  of 2818-2826 

only   one    person   allowed    In   com- 
partment     2825 

or   offering  to   vote   illegally,   pun- 
ishment   1903 

preparation  of  ballot  by  voter 2819 

sample  may  assist   in  making  out 

ballot    2826 

violence  to  prevent,  punishment.  ..1904 
voting  place,  see  Polling  Place,  supra, 
withdrawal  of  candidate,  county  clerk 

to  prepare  card  of  instruction 2811 

how  made,  and  notice  of 2801-2802 

writs  of  election,   governor  to  issue. 

when    Art.  V,  9  17 

Electric  Appliances — 

punishment  for  injury  to 1853 

Electric  Power — 

appropriation  of  water  for,  see  Water. 
Electric  Wires- 
county    court    to    designate    location 

on  highways  4748 

highway  or  navigation  not  to  be  ob- 
structed by   4749 

private  property,  damages  for  use  of, 
how    ascertained    and    awarded . . 

4750-4752 

not  to  be   taken  for  wtthout  com- 
pensation      4748-4749 

right  of  way  granted  for  erection  of. 4748 

right  to  construct 4748 

Elisor— 
when  and  by  whom  appointed,  pow- 
ers, and  duties  of 1078-1079 
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Elk— 

penalty  for  killing 2049 

protection    of     2011-2012 

Embezzlement — 

generally    1806 

of  ward's  estate,   proceeding  in  case 

of  5283 

Emergency — 

to  be  declared  in  bill,  when 

Art.  IV,  9  28 

Emigration — 

from  state  not  to  be  prohibited 

Art.  I.  9  30 

Eminent  Doman — 
action,  against  whom  to  be  brought. 5097 

appeal,  and  ^ttect 6103 

waived  by  acceptance  of  damans. 5106 

begun  same  as  other  action 5096 

complaint  and   summons 5098 

costs,  who  to  pay 5104 

defense,  what  may  state 6100 

Judgment  for  damages  may  be  given 

after  new  trial   5105 

of  appropriation,  when  given 5102 

landlord  may  be  substituted  for  ten- 
ant       / 6099 

notice,   how  served 5095 

unclaimed  damages,  disposal 6106 

when  view  of  premises  may  be  had.  6101 
where,  and  when  may  be  brought.  .6095 
appropriation  of  water  courses,  lands, 
etc.,    by   cities   and    incorporated 

towns  5108 

commissioners      to     locate     railroad 
crossing,  action  upon  report  of.. 6096 

report,  oath,  and  duties 5096 

compensation  required    . .  .Art.  XI,  9  4 
in  case  of  state  or  municipal  cor- 
poration appropriating,  how  paid. 5107 
connection   between   railroads   unable 

to  agree  as  to.  how  determined.  .6095 
corporations,  certain  deemed  for  pub- 
lic   benefit,    and    have    power    of 

appropriation    6093-6094 

for   transportation  of  timber,   lum- 
ber,    cord  wood,     etc.,    may    con- 
demn   for   what    purposes. .  .6093-5094 
what  entitled   to  appropriate   land, 

etc 5074 

county  court  may  a^ee  as  to  terms 
of    location    of    road,    etc.,    upon 

public  property   5077 

entry    upon    land    for    survey,    loca- 
tion,   etc 6074 

for    logging    roads    and    chutes,    see 

Logging  Road  or  Chute, 
for  electric  wires,  see  Electric  Wires, 
for  branch  line  or  extension  of  rail- 
way      6145 

for  ditch   for   irrigation   or  domestic 

purposes    4994 

for  United  States  improvements,  pro- 
visions as  to    4766 

land,    to   what   extent   and   for   what 

purposes  may  be  appropriated 5075 

location   of  route   changed  how,   ana 

for  what  purposes  5076 

mining  companies   may  condemn  for 

what   5093-5094 

private  property,  appropriated  how.. 5107 
public  grounds,  streets,  etc.,  how  ap- 
propriated     6078 

In  incorporated  towns,   how  appro- 
priated      5078 

quarry  company  may  condemn  prop- 
erty      6093 


railways  may  appropriate  land  when. 5074 
right  of  exercised  by  municipal  cor- 
poration     2708 

Tight  of  erranted  to  Port  of  Portland. 4641 

exercised  by  park  commission 2760 

right  of  way  for  ditch  for  irrigation 

or  domestic  purposes  ..4994,  4998-4999 
roads   not  railways,   width  of   clear- 
ing and  track  for 5980 

appropriated   to  be   common   hierh- 

way 50S2 

change   of   grade   or   location,    and 

appropriation  for  6076 

entry  on  land  to  make  selection  for. 6074 

ferries  or  bridges  over  streama 5081 

toll   gate   may   be  erected   on  public 

ground,  streets,  etc..  when 6079 

Emolument  Returns — 
blanks,  secretary  of  state  to  furnish.  2967 

failure   to   make 2966 

of   county   clerk,    record   of   kept   in 

office     2965 

of  sherifT,   county  clerk,  and  district 

attorney    2969-2962 

of  sheriflT  to  county  clerk,  and  record 

of     2964 

record  book  of  by  secretary  of  state. 2963 
Emoluments — 
officers    of   Columbia   county   to  pay 

to  county  2982 

sheriff   and    clerk   to   keep    books   of 

account,  and  inspection  of 2968 

Employees — 
interfering  between  employee  and  em- 
ployer, punishment  . . 1971 

transfers  by  employer,  what  void  as 

to,   and  how  enforced 6662 

wages,  claim  for.  priority  of  in  what 

cases,  and  how  enforced 6669-6662 

Engine — 

traction,  see  Traction  Engines. 
Engineer — 
employment  of  to  assist  county  sur- 
veyor, when   4904 

Eng-She — 

license  for  sale,  see  Poisonous  Drugs. 
Enticement — 

of  female  is  crime  1928 

of  Indians   from  reservation,   penalty 

and    disposition    of 3914-3915 

of  seamen  to  desert  ship,  punishable.2070 
Entry — 
of  Judgment,  see  Judgrment. 
in   official   and   public   books  as  evi- 
dence     757 

Equalization — 

of  taxes,  see  Taxes  and  Taxation. 
Equity — 

bills   in.   classification   of  abolished..  391 

counterclaim   in    402 

equitable  defense  to  action  for  recov- 
ery  of  real   property 892 

reference  to  take   testimony 827 

suits  in,  see  Suits  in  Equity. 
Error — 

in    pleading   and    proceedings,    when 

disregarded    107 

of  law,  new  trial,  when  authorised...  174 
writ  of,  in  criminal  proceeding  abol- 
ished     1451 

in  proceedings  to  register  title 5419 

Escape — 

action  against  sheriff  or  surety 1029 

limitation   of    9 

aiding  in,  and  punishment 1883-1884 

aiding  prisoner  to  escape  from  offlcer.1887 
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E  cape— contlnued- 
from    reform    school,    procuring    or 

conniving  at  3651 

assault  on  officer   of  penitentiary... 

1896-1897 

on  officer  of  Jail 1898-1899 

liability  of  sheriff  for 1019-1021 

officer      voluntarily      or      negligently 

helping 1885-1886 

rescue   or  aiding  prisoner  to  escape 

from  officer  1887 

slierlfC  deemed  guilty  of  misdemeanor 

upon  connivance  at 1031 

superintendent  of  penitentiary  may 
offer  reward  and  expenses  for  ap- 
prehension    3656 

Escheat — 

bar  of  persons   fallln^r  to  appear  or 

claim  proceeds 5620 

claim  for  proceeds,  within  what  time 

and  how  made 5620 

funds  from,  loans,  how  to  be  made. 5625 

treasurer  to  make    5624 

title    of   security    to   be    certified.. 562 7 
to  be  collected  to  pay  warrants  on.5629 
value  of  security  to  be  certified.  ...5626 
personal  property,   escheat   of,   when 

occurs 5578 

sale  and   disposition   of  proceeds.. 5621 
proceedings,    appearance,    who    may 

make,  and  how  made 5618 

costs     5618 

district  attorney,  fee  of 6619 

to    prosecute    5616 

governor     may     employ     additional 

counsel    5623 

to  direct  to  be  brought 6616 

information,  what  to  contain 5616 

issues,  how  tried 6618 

Judgment    5618 

party,  how  person  not  named  made. 5618 

person  interested  must  contest 6618 

property  held  by  bank 5622 

receiver,  when  appointed 5617 

sale  of  personal  property,  and  dis- 
position of  proceeds 5621 

sale,  resale,  and  confirmation  of.  ...6618 

state  may  maintain 5615 

summons  and  order  to  show  cause, 
and  service  and  publication  of... 5616 

venue  of   5616 

proceeds  from,  claim  for  within  what 

time,  and  proceedings  on 5620 

disposition  of  3314 

g-o  to  school  fund Art.  VIII,  9  2 

property  held  by  bank,  proceedings.  5622 
real   property,    when    escheat   of   oc- 
curs      5577 

warrant   on   escheat   fund,    collection 

of  loans  for  payment  of 6629 

indorsement,  when  not  paid 5628 

when  escheat  occurs 5614,  5577-5578 

Estates  in  Real  Property — 
alien  may  convey  and  devise  land.... 5391 

at  will,  how  determined 5390 

by  sufferance,  how  determined 5390 

corporation  forei^rn  may  convey  and 

devise  land   5391 

curtesy,  estate  by,  see  Curtesy, 
dower,  estate  in,  see  Dower. 

fee  simple,  devise  passes  unless 5573 

word  "heirs"  not  necessary 5336 

joint  tenancy  abolished 5394 

life,    remainder   in   fee,   when  devise 

passes    5572 

persons  in  possession  liable  for  rent.. 5387 
remainder,  remedy  for  Injury  to 6393 


remedy  between  cotenants 5394 

for   injury   to  remainder  or  rever- 
sion     5393 

rent  reserved,  how  recovered 5388 

title  not  questioned  because  through 

alien    5392 

Estates  of  Decedent — 

See  Executors  and  Administrators; 
Wills, 
actions  by  and  against  personal  rep- 
resentatives must  be  commenced, 

when 18 

against    executors,    when    may    be 

commenced    387 

apportionment  of  costs  between  lega- 
tees     489 

appraisers,    oath  of 1142 

appraisement  and  appointment  of  ap- 
praisers      1141 

of  money  and  debts 1143 

bequests  and  legacies,  when  liable  for 

debts    1184 

books  and  records  relative  to  probate 

matters     1101 

claim  may  be  referred 1164 

claims   against,    allowance   or   rejec- 
tion     1161 

must  be  presented  to  executor  be- 
fore action    388 

order  of  payment  of 1212 

presented  after  six  months,  liabil- 
ity of  executor 388 

costs,    apportionment    between    lega- 
tees,  etc 489 

costs   and   disbursements   in   probate 

proceedings     1102 

county  court  has  jurisdiction  over. . .  911 
damages    for    conversion    before   ad- 
ministration     1162 

debts  not  due,  how  paid 1218 

liability  of  heirs  and  devisees. . .  .491-500 
of  next  of  kin  and  legatees.  ..485-490 
of  executor  not  discharged  by  ap- 
pointment     1144 

what  recoverable   494 

devise,  effect  of  agreement  to  convey 

same  property  5552 

devisee,  deceased,  issue  to  take  share 

of    5556 

liability  of,  and  enforcement 491-500 

to  refund  for  child  unprovided  for. 6554 
witness  to  will,  effect  on  gift. .  .6564-5566 
distribution,    and    payment    of    lega- 
cies     1220 

distributive    share,     when     liable     to 

creditor 485-486 

enforcement  of  decrees  against  heirs 

and  devisees  491-500 

falsely  producing  heir,  punishment...  1834 

final  account  to  be  filed  when 1202 

funeral  charges,  who  may  incur,  and 

when  allowed   1216 

heirs,  liability  of.  and  enforcement.491-500 
to  refund  for  child  unprovided  for. 5554 
insolvent,  executor  and  administrator 

may  retain  compensation 1217 

insufficient   to   pay   claims,    proceed- 
ings on  1215 

inventory  of  estate 1128,  1139 

as  evidence  . .» 384 

what  to  contain   1140 

when  and  how  made 1139 

judgrment   against   decedent    in    life- 
time     1163 

or  decree  in  lifetime,  how  satisfied.  12 14 
for  want  of  answer  not  evidence  of 
assets     383 
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Estates  of  Decedent— continued- 
Jurisdiction  of  county  court 911 

liability  of  heirs,  and  enforcement  of 

491-600 

legacy,  when  liable  to  creditor 488 

legatee,    suit   against   for   amount   of 

legacy    488 

to  refund  for  child  unprovided  for. 6554 
when  competent  as  witness  to  will. 6568 
witness  to  will,  effect  on  gift.  .5564-6666 

next  of  kin,  suit  for  contribution 487 

suit  for  distributive  share.. ....  .486-486 

notice  to  claimants  against 1158 

order     for     payment     of     expenses, 

charges,  and  claims 1201 

for  sale  of  mortgaged  property 1189 

making  application  of  proceeds   of 

sale  of  mortgaged  property 1190 

to  redeem  mortgaged  property 1188 

partner   may   administer  partnership 

property    1129 

payment     of     clalmsv     lien     debt     pre- 
ferred   1212 

personal    liability    of    heirs    and    de- 
visees      491-600 

persons  secreting  property,  examina- 
tion and  liability  of 1148-1160 

possession,  who  entitled  to 1147 

probate  court,   orders  enforceable  by 

execution    1102 

powers,  how  executed 1100 

records  and  books  relative  to 1101 

probate  proceedings,  form  of  pleading.  1100 

nature  of  1100 

property  discovered  after  filing  inven- 
tory      1146 

provision   for  support  of  widow  and 

minor  children 1163-1156 

provisional  remedy  against  executor.  389 
real  property,  when  discharged  from 

administration   1221 

records,  to  be  kept  by  probate  court.  .1101 

registered  land,  descent  of 6462-6463 

sale  of  contract  for  purchsise  of  real 

property    1185-1187 

sale  of  property  under  will 1182 

suits  against  next  of  kin  and  legatees 

by  creditor    485-490 

for    contribution    between    next    of 

kin     487 

what  survive    379-380 

taxation,    how    undivided    estate    as- 
sessed     3046 

trust  fund  in  Multnomah  county 

2617-2621 

what  causes  of  action  survive 379-380 

who  may*sue  for  death  by  Injury 381 

Estoppel — 

by  declaration,  act,  or  omission 787 

Estrays — 
appraisal  and  notice  when  animal  not 

claimed    4262 

charges  for  taking  up  and  keeping. .  .4261 

when   not   recoverable 4261 

claim  of  owner  after  appraisal 4265 

not  claimed,  notice  to  be  published  in 

what  paper  and  when 4264 

owner  may  recover,   how 4261 

penalty  for  taking  up  contrary  to  law.4267 
proceeding  when  anlmtU  not  claimed. 4262 

record     4259 

of  estray   notice 4263 

In  Sherman  county,  and  payment 
by    owner    when    animal    found 

through     4255 

sale  of,  charges  of  sheriff 4266 


claim  of  proceeds  by  owner,  when. 4266 
when  authorized,  and  disposition  of 

proceeds    4266 

stock  inspector  to  keep  record  of — 4276 
Eugene    Divinity   Scliool — 
degrees   from,    and    upon   whom  and 

when  conferred  3566-3567 

Eviction — 

Judgment  of  In  action  for  waste 347 

of  purchaser  at  execution  sale 243 

Evidence — 
abduction  for  prostitution,  what  evi- 
dence necessary   1408 

absence  of,  postponement  of  trial —  11& 
accomplice,  uncorroborated  testimony 

of  in  criminal  action  insufficient.  1406 
accused   in  criminal   action,   right  to 
face  witnesses  or  to  process  for.. 

Art.  I,  511 

acknowledgment  or  new  promise,  lim- 
itation       24 

act  as  part  of  transaction  as  evidence  698 

as  evidence  against  party 718 

as  evidence  of  pedigree 700 

of  another,  when  person  bound  by.  696 

of  conspirator  as 718 

of  person  in  privity,  as 718 

of  predecessor  in  title  as 697 

admissibility  in  criminal  action,  court 

to  decide  1469 

admission,  offer  to  compromise  is  not  868 
adulteration,  analysis  of  food  by  ag- 
ricultural college  chemist  is 3786 

adultery,  confession  of,  must  be  cor- 
roborated     869 

affidavit,  see  Affidavits. 

affirmation,  who  may  make  instead  of 

oath    882 

affirmative    allegations    only    to    be 

proved   717 

agent,  declaration,  act  or  omission  of 

as   718 

agreement  in  writing,  proof  of 704 

not  in  writing,  when  void 797 

allegations,  affirmative  only  need  be 

proved   717 

material  only  need  be  proven 716 

evidence  to  correspond  with 716 

negative  need  not  be  proved,  except  717 
alteration    in    writing    explained    by 

whom  and  how ?00 

art,  opinion  of  witness  concerning...  718 
analysis  of  adulterated  food  by  agri- 
cultural college  chemist  as 8786 

assessment  roll,  presumptive  evidence 

3154 

attorneys  as  witnesses,  consent  to  ex- 
amination of,  what  deemed 725 

competent  as  witnesses  when 724-725 

authenticated  copies  of  records  as.. 742 -744 
authentication  of  Judicial  proceedings 

742-744 

authority    to    execute    sealed    instru- 
ment,  evidence  of '...  796 

bawdyhouse,    common    fame    as    evi- 
dence of   19S3 

books  of  art,  science,  etc.,  as 770 

of  treasurer  of  state,  copies  of  as.. 2412 
boundaries,    common    reputation    ad- 
missible     718 

govern  courses  and  distances 867 

burden  of  proof,  of  alteration  in  writ- 
ing    800 

on  party  having  affirmative  of  Is- 
sue      7W 

burning  to  injure  Insurance  company. 
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Evidence— continued--   ,  ,,  . 

policy    prima    facie    evidence    of 

what     1786 

business  entries,  copies  of  as 780 

certainty,  moral  only  required 679 

certificate  of  registered  title  as 6431 

conclusive  when   6435-6436 

certificate  of  secretary  of  state  of  ac- 
counts  of  delinquents 2397 

certified  copy,  how  made 760 

of  papers  filed,  and  transcript  of 
state  treasurer's  books  and  rec- 
ords     2412 

of  public  writing,  primary  evi- 
dence      730 

of  records  of  recorder  of  convey- 
ances as  2660 

character  of  party  or  witness,  when 

may  be  shown  good 864 

of  witness,  when  may  be  shown  to 
overcome  presumption  of  proof. .  696 

charts;'  as    770 

children,  ■  competency  as  witnesses...  723 

class^  of  evidence 680-692 

clergymen,    when   may   be   examined 

as  witness,  and  when  not.... 724,  726 
collateral  questions,  when  may  be  ex- 
amined into   716 

common  reputation  718 

concerning  facta  of  general  interest  718 

in  cases  of  pedigree 718 

in  prosecution  for  keepln^r  bawdy- 
house    1933 

monuments  and  inscription  as  evi- 
dence of   718 

compromise,  ofTer  to  is  not  admission  868 
conclusive,  definition  and  example  of 

690,  681 

recitals  in  statutes 740 

conclusiveness   of  Judgment 746 

confession     of    adultery  .  in    divorce 

must  be  corroborated 869 

of    defendant    in    criminal    action, 

when  evidence    1403 

conspirator,  declaration  or  act  as....  718 
construction  of  descriptive  words  in 

conveyance    867 

of  instrument  which  is  ambiguous.  712 
of  statute  in  favor  of  natural  right.  714 
of  statute  or  instrument,  intent  to 

govern    707 

of   writing,   written   words    control 

printed    710 

of  written  notice 713 

contents  of  writing 718 

contradictory,  to  impeach  witness.. 860 -862 
conversation,  whole  admissible  if  part 

admitted     702 

conveyance,    descriptive    words    con- 
strued how   867 

record  or  transcript  of  as 6360 

copies  of  business  entries  as 780 

of  copy  of  field  notes  of  tiurveyor 

general    2684 

of  lost  patent  to  land 6767 

of  written  law  with  seal  afilxed. . .  738 

corroborative  defined   692 

counterfeiting,    evidence    in   prosecu- 
tions for  1870 

credibility  of  witness,   facts  showing 

admissible    718 

criminal  action  same  as  provided  in 

civil  action   1399 

crime  against  nature,  what  evidence 

necessary   1406 

cumulative    defined    691 


decedent,   declaration,   act,   or   omis- 
sion   against    interest 701,  718 

declarations  concerning  pedigree...  700 

declaration  in  own  favor 723 

writings  of    779 

deceased  witness'  testimony  given  on 

former  trial,  when  admissible ....  718 
declaration,  act,  or  omission,  admis- 
sible against  party  when 718 

of   another    in    presence    of    party, 

and  his  conduct 718 

of    conspirator    718 

against  interest,   when  admissible.  701 

as  part  of  the  res  gestae 698-718 

estoppel  by   787 

of  another,  when  person  bound  by.  696 
of  decedent  against  interest.... 701,  718 

in  regard  to  family  history 718 

or  absentee,  evidence  of  pedigree  700 

of  person  in  privity  as  evidence 718 

of  partner,  joint  owner,  debtor,  etc.  718 
of    predecessor    in    Interest    as    to 

Utle    697 

decree  on  final  account  of  adminis- 
trator as 1204 

deed  cured  by  act  of  1899  as 6386 

made   before  passage   of  recording 

act    6372 

proved    or    acknowledged    may    be 

read  in    6355 

what  admissible  in 6355 

definition  of   677 

degree  of  proof  required 679 

degrees  of   681 

deposition,  see  Depositions, 
descriptive     words     in     conveyance, 

how  construed  867 

detached  fact  to  explain  fact  In  evi- 
dence       702 

direct  defined,  and  example  of... 684,  681 

of  one  witness  sufllcient 693 

disbarment  proceedings,  conviction  of 

felony    1067 

divorce,   confession  of  adultery  must 

be  corroborated  869 

document,    ofilclal,   how  proved 765 

dying  declarations  718 

effect  of  evidence,  instruction  as  to. .  867 
Jury  the  Judge  of,  and  restrictions.  867 
entries  in  course  of  business,  copies 

of  as    780 

in  family  bibles,  etc.,  aa  evidence.  718 

in  official  or  public  books 756 

of  deceased  or  absent  person,  when 

admissible    779 

repeated  in  course  of  business  re- 
garded as  original 780 

estoppel  by  declaration,  act  or  omis- 
sion      787 

examination     of    witnesses     oral     in 

criminal  action   1402 

exclusion  of,  from  failure  to  allow  in- 
spection      633 

executor   of   foreign   Jurisdiction,    no 

authority     •  760 

expert  testimony,   generally 718 

handwriting  proved  by 777-778 

In  prosecution  for  forgery  or  coun- 
terfeiting      1869 

to  decipher  characters  or  interpret 

language     711 

false  pretenses,  what  evidence  neces- 
sary     1407 

fact  in  dispute,  evidence  admissible..  718 

foreign    record,    how    proved 743-744 

forgery  or  countefeiting,  evidence  in.  1869 
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Evidence— continued- 
former     trial,     testimony     given     m, 

when   admissible    718 

good  character  of  party  or  witness, 

when  may  be  shown 864 

guardian   of   foreign   Jurisdiction,    no 

authority     750 

handwriting,  how  proved 776-778 

opinion  as  to.  when  admissible 718 

historical  works  as 770 

husband,   competency  as 724 

consent  to  examination  of 726 

may     testify     in     criminal     action 

against  wife,  when 1401 

identity,   opinion  of  witness  respect- 
ing      718 

Impeachment  of  witness,  grand  Juror 

may  be  examined  for 1292 

indirect,  defined,  and  example  of.. 686,  681 

kinds  of   782 

indispensable,    what    is 789-798 

defined    689,  681 

inference  defined   782-783 

bsised   on  what 786 

inferior    introduced,    presumption    as 

to  higher   788 

insane  person  can  not  be  witness....  723 

in  suits  in  equity,  how  taken 406 

inspection   of   books,   etc 633 

instrument,   construction  of 706-712 

having    two    equally    proper    con- 
structions      712 

intended  in  different  sense  by  par- 
ties      712 

instruction  to  Jury  as  to  value  of....  867 

insufficiency  of,  new  trial 174 

interpreter,  evidence  given  through..  844 
inventory    of   executor,    how    contra- 
dicted      884 

Joint    owner    or    debtor,    declaration 

of,  effect 718' 

Judicial   knowledge,    definition   of....  719 

evidence    not    necessary 719 

what  facts  within 720 

Judicial  orders,  what  conclusive,  what 

disputable 746-746 

Judicial    record,    of    foreign    country, 

how  proved  743-744 

how    impeached    763-764 

of  foreign  admiralty  court,  effect..  761 

of  sister  state,  effect 760 

of   United   States,    sister   state,    or 

this  state,  how  proved 742 

Judgment,  against  executor  for  want 
of  answer,  no  evidence  of  assets.  383 
against    sheriff    for    escape,    when 

used    against    surety 1030 

against  surety,  principal  bound....  749 

conclusiveness    of    746 

foreign,   effect  of 762 

Jurisdiction  necessary  to  sustain. .  764 
what  deemed  determined  by  former  748 
when   may   be    introduced   without 

pleading    787 

when  parties  deemed  the  same 747 

Jury  to  Judge  of  effect  of 867 

kinds    of    680 

knowledge  of  court,  definition 719 

evidence  not  necessary 719 

what  facts  within 720 

label,  workingment's  union,  filing 1843 

law  of  defined 678 

laws,    books    containing   admissible..  737 

unwritten,  how  proved 739 

written,    how   proved 737-738 

letter  read  in,  answer  admissible....  702 
libel,    truth    may    be    shown    in    de- 


fense     2170 

malice   and   premeditation   necessary 
to  constitute  murder  in  the  first 

degree     1754 

maps  as   770 

material    allegations,    evidence    con- 
fined to  Tie 

only  need  be  proved 716 

material    objects,    exhibition  to  Jury 

regulated   by  court 781 

proof  of    781 

monuments,    common    reputation   as 

evidence  of  718 

murder,  malice  and  premeditation  to 

constitute    first   degree 1761 

must  be  relevant 716 

necessary  to  establish  claim  against 

decedent's  estate  in  county  courtll61 
negative    allegations    need     not    be 

proved  except   717 

new    trial,    insufficiency    of   evidence 

ground   for    174 

newly    discovered    evidence 174 

newly  discovered  evidence  ground  for 

new    trial    174 

affidavits  necessary  to  support  mo- 
tion  178 

nickel-ln-the-slot  machine,  possession 

as    195C 

notice.    Judicial    719-720 

of   protest    2512 

generally,    see    Negotiable    Instru- 
ments. 

to  produce  writing 771 

what  to  import 713 

written,  how  construed 713 

oath,  affirmation  equivalent  to 883 

and  affirmation,  who  may  adminis- 
ter      878 

form  of  879 

or    affirmation,    witness    heard    on 

only    694 

obligation   of   third   person   in   issue, 

what  evidence  admissible 699 

of   character   or   motives   of   witness 
to  overcome  presumption  of  truth  695 

of   one    witness    sufficient 693 

of  sanity,  what  opinion  admissible..  718 
of  what  facts  may  be  given  on  trial.  718 
offer  in  writing  equivalent  to  tender  864 

of  compromise  not  admission 532 

official    acts     and    documents,     how 

proved     755 

omission,  evidence  of,  admissible 

against    party     718 

opinion  of  subscribing  witness  as  to 

sanity  of  signer 718 

of  witness  respecting  identity 718 

of   witness   respecting   question   of 

art  or  science   718 

respecting   handwriting    718 

opium  den,  reputation  as  evidence..  1996 

oral  examination  defined 817 

order  in  which  to  be  introduced 132 

of  proof,  how  regulated 842 

ordinance    of   municipal    corporation, 

evidence  of  2725 

organic  law,  what  is 784 

original  defined    682.681 

part  of  transaction  proved,  whole  ad- 
missible   702 

partial  defined    687,681 

may  be  received  subject  to  rejec- 
tion      687 

partner,  declarations  of  as 718 

psLTty  having  affirmative  to  produce.  799 
patent  under  donation  act  in  action 
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Evidonce— continued—         _^  _  .. 

to  recover  real  property 34^ 

pedigree,  declarations  of  decedent  or 

absentee     700 

common  reputation  admissible 718 

what  evidence  of  admissible 71S 

perjury,    proof    necessary 790 

what  may  be  used  as 2167 

perpetuation  of,  see  Depositions, 
physician,  consent  to  examination  of.  725 

competency  as  witness 724 

possession  of  game  during  the  close 

season  a,s  2045 

precise   fact   in   dispute,    evidence   of 

admissible     718 

presumption,  conclusive  enumerated.  787 

defined    782,  784 

disputable   specified    788 

may  be  controverted  when 786,788 

of  Innocence  in  criminal  action....  1392 
primary,  definition  and  example... 686,  681 

privileged  communication  724,  726 

production   of   generally 799 

proof,  certainty  required 679 

defined     677 

degree  of  required 679 

direct  evidence  of  one  witness  suffi- 
cient    693 

order  of,  how  regulated 842 

provisions  regarding  sister  states  ap- 
ply  to  District  of  Columbia  and 

territories    761 

public  ofilcer,  consent  to  examination 

of  726 

competency  as  witness 724 

rape,  what  evidence  necessary 1406 

real  property,   sale,   transfer,   or  au- 
thority concerning  793-794 

receipt,   party  paying  entitled  to. . . .  865 

recitals  in  statutes 740 

records,  authenticated  copies  as... 742-744 

Judicial,    how   proved 741-744 

of  foreign  county,  how  proved.  ..743-744 
of  private  writings,  how  proved....  756 

of  tax  office  as 3154 

reference  to  take  testimony  In  equity  827 

relating  to  third  persons 699 

religious  test  of  witness  prohibited.. 

Art.  I,  §  6 

representation    as    to    third    persons, 

memorandum  necessary 798 

reputation,  common,  as  evidence 718 

in  prosecution  against  bawdyhouse.1933 
in  prosecution  against  opium  den..  1996 

res  gestae 698«  718 

rights  not  prejudiced  by  another  ex- 
cept      696 

rules  of  in  Justice's  court  same  as  in 

courts  of  record 925 

rules  of  to  be  decided  by  court 136 

sale  or  transfer  of  real  property. . .  .793-794 

of  vessel 795 

sanity,  opinion  of  acquaintance  con- 
cerning is  evidence  718 

opinion  of  subscribinsr  witness  con- 
cerning     718 

satisfactory  defined 688,  681 

science,  books  of  as 770 

opinion  of  witness  respectin^r 718 

seal,  affixing  to  writing,  effect  of. . .  766 
agreement  to  settle  or  compromise 

valid  without  767 

defined    763 

effect  of  766 

effect  of  writing  without 767 

how  made  764 


valid  where  made,  recognized  here.  764 
sealed  Instrument,  evidence  of  author- 
ity to  execute   796 

secondary  defined   683,  681 

seduction,  what  evidence  necessary. .  .1408 
signatures,  testimony  of  witnesses  as 

to     773-777 

of   owner   of  registered   title,    how 

proved   5429 

specific    performance,    certificate    of 

registered    land    conclusive 5435 

state  treasurer's  receipts  not,  unless 

countersigned     2401 

statement  of  defendant  on  preliminary 

hearing   as    1634 

statute,  construction  of 706-707.  714 

in  favor  of  natural  right 714 

subpoena,  see  Subpoena. 

suppressed,  presumption  as  to 788 

surveys,   what  legal  evidence 2676 

taken  before  referee,  to  be  filed  with 

report    166 

tender,  objection  to  must  be  specified  866 

offer  in  writing  equivalent  to 864 

testimony,  confined  to  personal  knowl- 
edge      694 

credibility.  Jury  Judges  of 695 

given  in  former  trial,  when  admis- 
sible      718 

impeached  how   696 

of  accomplice  distrusted 857 

not  sufilclent  unless  corroborated.  1406 

officers  authorized  to  take 878 

presumption    of    truth,     and    how 

overcome    695 

proceedings  to  perpetuate 870-877 

to  be  given  under  oath 694 

title,    declaration    of    predecessor    in 

Interest     697 

to  land,  certificate  of  registration. 5431 

to  affect  credibility  of  witness 716 

to  be  estimated  according  to  the  evi- 
dence in  power  of  party  to  pro- 
duce      857 

trade,   opinion  of  witness  concerning  718 
transaction,   whole   admissible   where 

part  admitted    702 

transcript  of  official  reporter's  notes 

as    907 

treason,  proof  of Art.  I,  S  24,  790 

trespassing,  notice  of  on  land 1831 

truth  of  certain  facts  assumed. .  ..719-720 
unanswerable,  definition,  and  example 

of  690 

unwritten  law  defined 736 

of  other  state,  evidence  of 739 

usage,   two   witnesses   necessary 790 

when  admissible 718 

weaker  offered  when  stronger  might 

have  been,  presumption 857 

what  addressed  to  court,  what  to  Jury  136 
wife,  competent  as  witness  when. . . .  724 

consent  to  examination  of 726 

may    testify    against    husband    in 

criminal  action  when 1401 

will,  proof  of 704 

proof  of  revocation  or  alteration. . .  792 

record  of 1111 

to    be    In    writing,    and    evidence 

necessary   791 

witness,    accused    in    criminal    case, 

right  to  meet Art.  I,  9  H 

right  to  process  for. . .  .Art.  I,  9  11 
may  be  witness  in  own  behalf. . .  .1400 
not   be   compelled   to   be   against 
himself   Art.  I,  9  12 
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Evidence— continued—         .  ^ 

acts  by  and  against  which  are  con- 
tempt   662 

affidavit  to  procure  discharge  if  ar- 
rested       862 

arrest,  court  may  discharge  from..  683 

privilege  from   861 

release  from,  how  obtained 862 

attendance     at    coroner's     inquest, 

how  compelled  1685-1686 

compelled  by  subpoena  in  criminal 

action 1541 

how  and  when  compelled 807-813 

power  to  compel 929,  934 

provisions    of   code   of   civil   pro- 
cedure apply  in  criminal  action.  1653 
attorney,  consent  to  examination  of 

724-725 

before  grand  jury,  to  be  sworn 1281 

grand  Juror  may  be 1285,1291 

bound  to  answer  questions  when . . .  859 
bound  to  attend  when  subpoenaed . .  858 

children  can  not  be  when 723 

committed  for  appearance  in  crim- 
inal action  when 1652 

compelled    to    attend    anywhere    in 

state  in  criminal  action  how 1552 

compelled   to  attend  when 807 

competency  of   722 

convict  may  be 722 

conviction     of     felony,     bound     to 

answer  as  to 869 

coroner's   Inquest,    attendance,   and 

how  compelled 1685-1686 

credibility   of.    facts   admissible    in 

evidence    718 

facts    not   relevant    to   issue   ad- 
missible to  affect 716 

Jury   the  Judge  of 695 

religious   belief  not   to  affect 

Art.  I.  S  6,  722 

cross-examination,  of  defendant  as 

witness  in  criminal  action 1400 

to  what  extends    849 

deceased,   testimony  of  as 718 

statements,  when  may  be  given. . .  723 
defendant  may  be  in  his  own  be- 
half in  criminal  action 1400 

defined     721 

deposition,    generally,    see    Deposi- 
tions, 
deposition  may  be  taken  in  crimi- 
nal action  when 1380.  1402 

•  disibharge  of  defendant  to  be  wit- 
ness when   .1396-1397 

duty  to  attend  and  testify 853 

examination  of,  court  to  control....  845 
cross,  of  defendant  as  witness  in 

criminal  action   1400 

to  what  extends 849 

direct  and   cross  defined 846 

direct  completed  before  cross  be- 
gins       846 

leading  questions  prohibited,   ex- 
cept   847 

leading  questions   allowed   on 

cross-examination    849 

oral  in  criminal  action 1402 

re-examination    851 

refreshing  memory,   or   testifying 

from  writing    848 

expert  testimony,   when  admissible  718 
false  in  part,  distrusted  in  whole..  857 

fees,  amount  generally 3009 

in  Clatsop 3011 

in  criminal  action  in  Douglas, 


Oonstitatlon,  pages  27  to  72.] 

Jackson,  and  Josephine 3012 

in  Multnomah 301O 

double,  when  allowed 807 

entitled  to  receive  an  advance...  S67 
in  coroner's  inquest,  what  not  al- 
lowed  in   Multnomah 2977 

in   criminal  action,   entry  in  fee 
book,  and  time  within  which  to 

be   claimed    2990 

may  demand  at  end  of  each  day 

for  following   858 

gambling,    prosecution    in.    witness 

not  to  be  prosecuted  when 1952 

failure  to  appear,  penalty 1953 

good  character,  when  may  be  shown  8S4 
grand   Juror  may  be   before  grand 

Jury  when  128S,  1291 

may  be  examined  to  impeach  wit- 
ness      129! 

husband  and  wife  as Iti 

consent  to  examination  of 72S 

may  testify  in  criminal  action  for 

or  against  each  other 1401 

impeached  how 695,  722 

impeachment  by  adverse  party 852 

by   inconsistent   statement 850.853 

by  party  calling 850 

grand  Juror  may  be  examined  for.1292 
infants  may  be  required  %.o  give  se- 
curity for  appearance  in  criminal 

action 1S51 

insane  person  can  not  be 723 

interpreter  for  844 

interrogatories  controlled  by  court.  845 

Judge  as  witness 85$ 

Juror  as  witness 140.  S56 

married  women  may  be  required  to 
give    security    for   appearance   in 

criminal  action   1651 

mileage,  amount  allowed 2984 

in  criminal  action  in  Douglas, 
Jackson,  and  Josephine  coun- 
ties     3012 

to  be  tendered  on  service  of  sub- 
poena      804 

no  religious  test  required.  .Art  I,  S  6 
not  under  examination  may  be  ex- 
cluded  from   court  room 843 

number  in  cases  of  treason 

Art.  I.  S  24 

number  not  to  prevail  against  a  less 

number,  or  other  evidence 857 

obliged  to  attend  when 807 

one  sufllclent  except &Z 

opinion  of,  when  admissible 718 

oral  examination  defined 817 

parties  interested  may  be 723 

persons  in  certain  relations  can  not 

be    724 

person   present   must   testify  as  U 

subpoenaed    808 

physicions  or  surgeons  as  witnesses  724 

consent  to  examination  of <-5 

powers  of  referee  as  to 163 

presumed  to  speak  the  truth,  and 

how  overcome  695 

priests  as  witnesses 724 

consent  to  examination 725 

prisoners,    how    produced    and   ex- 
amined  813 

privileged,  who  are '. 724 

consent  to  examination  of,  what 

deemed    725 

from  arrest,  and  penalty  for  vlo- 

\Ating  8«l-8«3 

to  decline  to  answer  when 859 
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Evidence— continued- 
process    for    securing    attendance, 

what     801 

protection   from  arrest 861 

from   harsh   and   Improper   ques- 
tions, etc 860 

public  officers  as 724 

questions,  what  bound  to  answer. . .  859 

what  not  bound  to  answer 869 

reasonable  time  for  preparation  and 

travel  804 

recalled  how    851 

re-examination  of 851 

referee  in  equity  has  power  to  com- 
pel attendance  827 

refreshing   memory   and    testifying 

from  writing    848 

refusal  to  testify  or  sign  deposition 

or  affidavit,  punishment 809 

residing   more    than   twenty    miles 

distant,  attendance,  how  obtained  807 
right   of  accused   to   meet   face   to 

face    Art.  I,  §  11 

security  for  appearance  in  criminal 
action,  infants  and  married 
women  may  be  required  to  give.  1651 

when  required  1649-1650 

subpoena,  disobedience  of,  punish- 
ment     809-810 

duces  tecum  801 

service  and  proof  of 804-806 

subscribing  witness,    opinion  as  to 

mental  sanity  of  signer 718 

proof  by  773 

who  is  769 

testimony,  affidavit,  see  Affidavits, 
confined  to  personal  knowledge...  694 
depositions,  see  Depositions, 
given   in  former  case,   when  ad- 
missible      718 

modes  of  taking 814 

oral  examination  defined 817 

proceedings  to  perpetuate 870-877 

of    witness    before    grand    Jury, 
grand  Juror  may  be  required  to 

disclose   1292 

to  be  under  oath 694 

to  will,   see  Wills. 

warrant  for  arrest  or  commitment.  812 

to   bring  witness 811 

when  not  compelled  to  attend 807 

who  may  be  722 

who  may  not  be 723 

writing  shown   to.    inspection,   and 

how   read  to  Jury 866 

words,  written  control  printed 710 

workingmen's  union,  label,  filing 1843 

writing,    agreements     not     in,    void, 

when 797 

reduced  to  writing,  proof  of 704 

alteration,   explanation  of 800 

by  what  law  interpreted 706 

called   for   by  adverse  party,   need 

not    be    offered 772 

contents,    how  proved 703 

expert  admissible  to  decipher  char- 
acters    711 

kinds  of   726 

language  interpreted  according  to 
usage  at  place  of  execution  ex- 
cept      705 

may  be  inspected  when 865 

of  deceased  or  absent  person,  when 

admissible    779 

original  in  possession  of  adverse 
party,  how  proved 771 

6 


to  be  produced  or  accounted  for.  771 

private,    classified    762 

contents  of,  how  proved 703 

definition  of   728 

public  record  of,  how  proved 766 

proof  of  contents 703 

public,  defined  726-727 

certified  copy,   how  made 760 

officer  bound  to  give 730 

primary  evidence  730 

entries    in    official    book    as    evi- 
dence      767 

inspection  of   729 

Judicial  record  defined,   and  evi- 
dence of  741-744 

kinds  of   731 

records  of  private,  how  proved . .  756 
shown  to  witness,  inspection  of,  and 

how  read  to  Jury 855 

though  called  for  need   not  be  of- 
fered in  evidence  772 

to    refresh    witness'    memory,    in- 
spection, and  how  read  to  Jury...  848 

without  seal,   effect  of 767 

witnessed,   how  proved 773-774 

written  words  control  printed 710 

Ex  post  facto  Laws — 

prohibited     Art.  I.  9  21 

Examination — 
of  deponent  who  makes  affidavit  for 

provisional  remedy   821 

of  teachers  for  county  certificate ....  3360 

for  state  certificate  or  diploma 3348 

of  witness,  cross,  to  what  extent 849 

direct  and  cross  defined 846 

Examination  of  information  of  Crime — 

adjournment,  allowed  when 1623 

defendant  to  be  committed  or  give 

bail  on    1624 

commitment  for  examination,  form  of.  1626 

commitment  on,  form  of 1646 

order  for  ball  on .... : 1648 

to   peace   officer   with 1646 

to  be  directed  to  sheriff,  and  what 

to  command   1647 

when  and  how  made 1644 

completion  and  adjournment 1623 

counsel,    examination   to   proceed   on 

appearance  or  waiver  of 1622 

informant  may  employ 1640 

right  of  defendant  to 1620 

sending  for  and  time  of 1621 

district  attorney  to  control 1640 

defendant  to  be  informed  of  charge.  1620 

right    to    counsel 1620 

to  be  informed  of  his  right  to  make 
a  statement,  and  waiver  of.. 1629-1680 

when  and  how  discharged 1641 

when  to  be  committed 1643 

form  of  discharge  on  arrest  without 

warrant    1642 

information,    statement    and    deposi- 
tions taken  on,   disposition  of... 

1638-1639 

procedure     1626 

return  of  proceedings 1663 

security  for  appearance  of  witnesses.  1650 

sending  for  counsel,  and  time  of 1621 

statement  of  defendant,  how  kept . . . 

1638-1639 

how    taken    1631 

right  to  make,  defendant  to  be  in- 
formed of,  and  waiver 1629-1630 

taken  and  authenticated  how..  1631,  1633 
to  be   read   to  defendant  and   cor- 
rected  1632 
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delivery  on  forthcoming  bond 23€ 


Examination  of  Infornnatlon  of  Crime 

—continued—        ,^  •  .^ 

when  used  as  evidence 1684 

testimony    need    not    be    reduced    to 

writing   except    1687 

to  proceed  on  appearance  or  waiver 

of  counsel    1622 

witnesses,  examination  of 1628 

examination    of    defendant's    wit- 
nesses   1**5 

may  be  excluded  during  examina- 
tion      1686 

memorandum  of  to  be  taken 1687 

to  be  subpoenaed,  and  number  of. . 
1626-1627 

Exceptions — 

bill  of.  signing  by  judge 172 

filed  how   172 

defined    1** 

disregarded  unless  material 169 

form  of,  no  particular 171 

how  taken  170 

In  criminal  action  governed  by  code 

of  civil  procedure 1426 

material  only  regarded  on  appeal  or 

motion  for  new  trial 169 

need  not  be  taken,  when 172 

no  particular  form  of 171 

not  agreed  upon,  how  taken 170 

objection,  how  stated 171 

part  of  record,   when 170,172 

settled   how,    in   case   of   vacancy   of 

Judgeship    007 

statement  of  to  be  sigrned  and  filed 

how 172 

to  answer  of  garnishee 319 

to  evidence   before  referee,  how  de- 
cided      166 

verification  by  bystander 170 

Excessive  Ball  and  Fines — 

prohibited     Art.  I.  9  16 

Exclusive  Privileges — 

not    to    be    granted Art  I,  fi  20 

Excusable  Neglect — 

relief  from  Judgment  through 103 

Execution — 

adjournment  of  sale 239 

against    garnishee     234-236,322 

against  the  person 216.  218 

against    property,    in    possession    of 

garnishee    234 

how  enforced   233 

of  one   of  Joint  Judgment  debtors, 

contribution    244 

under  bailment   234 

against    real    property 215 

application  of  proceeds 242 

bond  for  retention  of  property  levied 

upon     236 

building  material,   when  not  subject 

to  6661 

by  whom  issued  216 

care    of    property    under,    sheriff    to 

demand  expense  of  from  whom... 2936 
certificate  of  sale  on,  what  to  contain  245 

contents  of  writ 216 

contribution    among    Joint    Judgment 

debtors    244 

conveyance  by  sheriff  after  redemp- 
tion   260 

corporate  stock  subject  to 5064 

county  to  which  writ  may  issue 216 

'  death  of  Judgment  debtor,  execution 

after    215,  220 

debtor  may  be  arrested  when 257 

restraint    from    disposing   of   prop- 
erty       256 


docket    how   kept 586 

enforcement  of  Judgment  by 21S 

of  costs  and  disbursements  by 567 

examination    of   Judgment  debtor   in 
supplementary  proceedings  ...265,267 
of  garnishee  in  supplementary  pro- 
ceedings     268 

exemption  from,   claim,   when   to  be 

made    227 

cemetery  or  burial  lot  5212,6214 

homestead,    what,    extent    of.    and 

proceedings   on 221,226 

none  for  debt  for  purchase  price...  227 

of  firearms,  what 8281-8282 

of  uniforms,  arms,  horse,  and  equip- 
ment of  mUitia 3197 

wagea    228 

what  property   is  exempt 227 

form  ot  in  forcible  entry  and  detalner.5763 

homestead,   what  part  liable 222-225 

Imprisonment  on,  in  what  caee,  and 

expense  of  219 

in  forcible  entry  and  detainer,  form 

of     5751 

in  what  cases,  and  when  may  Issue. . .  213 
installments.  Judgment  payable  in...  192 

kinds  of   214 

levy,  generally 28^-234 

lien  creditor  may  redeem  when 247 

lien    of,    release    of    registered    land, 

obtained    6483 

when  attaches  to  registered  land.. 5478 

mining  claims  subject   to 3981 

not    issued   within   ten   years.   Judg- 
ment presumed  paid 241 

not  to  issue  against  property  of  pub- 
lic corporation    362,227 

of  decree  against  heir  or  devisee.. 495-496 

of  decree  of  foreclosure 426 

of   Judgment   annulling   corporations, 
letters  patent,  for  usurping  office, 

etc 378 

of   Judgment   for   dower,    when   may 

issue     341 

on    confession    of    Judgment    by    one 
of  several  debtors,  against  what 

property    188 

payable   in  installments 192 

priority  of  claim  for  wages,  and  how 

asserted    5659-5662 

order  to  examine  garnishee  in  sup- 
plementary proceedings 258 

Judgment  debtor  in   supplementary 

proceedings  254 

possession    of    property    during    re- 
demption   period    253 

probate  court,  orders  of,  enforceable 

by    1102 

proceedings  on  claim  of  property  by 

third    person    229 

proceeds  of  sale,  disposition  of 242 

property  levied  upon,   adverse   claim 

to,  proceedings 229 

bond  for  retention  of 236 

sheriff  to  demand  expense  for  care 

of  from  whom  2936 

property   liable   to 227 

public  officers  not  liable  to  answer  as 

garnishees   259 

purchaser    at    sale,    eviction    of,    re- 
covery     241 

redemption,  conveyance  to  issue  with- 
in what  time  after 250 

from  redemptloner,  how  made  and 

time  of   248 

Judgment   debtor,   how  to  redeem. 
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Execution— continued—  .._ 

and  time    Z49 

lien  creditor,  how  to  redeem,  and 

time  of   247-248 

mining  claim,   amount  required  to 

be  paid  on   8982 

within  what  time  to  be  redeemed.8981 

mode  of 261 

of  registered  land,  certificate  to  be 

filed    6479 

order  in  which  redemptioners  may 

redeem    261 

parcels  subject  to 246 

possession  during  period  allowed  for  263 

proceeds  of,   disposition 261 

refusal  of  sheriff  to  allow 261 

waste  during  period  allowed  for...  262 

when  right  exists 246 

who  may  redeem 246 

sale  on,   adjournment  of 239 

confirmation  of  242 

cured  by  act  of  1899 6384 

eviction   of  purchaser,   recovery   of 

purchase   price   243 

notice    237 

where    published     in    Clackamas 

county   2628 

notwithstanding  verdict  of  sheriff's 

Jury    232 

objections  to  on  sale  of  real  prop- 
erty      242 

of  registered  land,  certificate  to  be 

filed     6479 

transfer,   how  made 6480 

personal  property,  delivery  and  bill 

of  sale  by  sheriff 240 

proceeds  of,  deposition 242 

resale  of  real  property,  when 242 

sheriff  not  to  be  Interested  in 238 

sheriff's  certificate,  what  to  contain  246 

time,  place,  and  manner 238 

when    absolute    246 

when  property  to  be  sold 233 

sheriff's  Jury,  effect  of  verdict 230 

sheriff's  deed,  when  to  issue 260 

sheriff  in  office  to  make 1035 

supplementary  proceedings  264-269 

title  to  property  sold  on  not  affected 
when  defendant  permitted  to  de- 
fend after  Judgment 69 

wages,  priority  of  claim  for,  and  how 

asserted    6669-6662 

when  property  attached . . « 309 

writ,  indorsement  by  sheriff 217 

manner  of  executing 233-238 

return  of  sheriff,  what  to  contain..  246 

sheriff  in  office  to  make 1036 

returnable  within  what  time 217 

to  what  counties  may   issue 216 

who  to  issue  and  what  to  contain.  216 
In   Criminal  Action: 
appeal  stays  proceeding. ...1476,  1477-1478 

authority  for   1461 

for  Judgment  of  death 1466 

costs.  Judgment  for,   how  enforced..  14 69 
death  sentence,  where  and  how  exe- 
cuted     1467 

warrant,    to   whom   to   issue 1466 

fish  law.  fine  under,  liability  of  ap- 
pliances  for    4110 

fine.    Judgment   for,    how    executed.. 

1462,  1469 

Imprisonment,  Judgment  for,  how  exe- 
cuted     1462 

in  county  Jail,  where  executed.  1463-1464 
money.  Judgment  for,  how  executed..  1469 


prisoner  may  be  ordered  confined  in 

Jail  of  another  county 1468 

reprieves,     pardons,     and    commuta- 
tions, see  Pardons,  Reprieves,  and 
Commutations, 
sheriff,  power  to  require  assistance  in.  1466 

to  make  return 1460 

In  Justice's  Court: 

against  the  body,  form  of p.  781 

against  property,  form  of p.  781 

against  real  property.  Judgment  to  be 

docketed  before 2282 

delivery   of   personal   property,    form 

of p.  782 

in  another  county,  how  made 2234 

in   criminal  action    2280 

recall  after  appeal  taken,  when 2248 

renewal   of    3236 

returnable  when  2233 

to  whom  directed   2238 

Execution  Docket — 

how  kept  686 

Execution  of  Instruments — 

proof  by  subscribing  witness 778 

by  other  evidence 774 

what  is  766 

when  evidence  Is  unnecessary 776 

Executive  Department— 
of  this   or  foreign  government,   acts 

of.  how  proved 765 

powers  of   Art.  V 

records  of  official  acts 2888 

who    to   keep Art.  VI,  S  2 

Executive  Power — 

vested  in  governor Art.  V,  8  1 

Executors  and  Administrators — 
account,  failure  to  file,  proceedings..  1200 

final,  decree  upon,  and  effect 1204 

hearing  and  notice 1202 

neglect   to  file,   proceedings 1210 

notice  in  case  property  less  than 

$360     1177 

objections,    by    whom   and    when 

made 1208 

when  filed,  and  what  to  contain..  1202 

order  of  payment 1201 

when  filed,   and  what  to  con  tain..  1199 
actions  against,  claim  to  be  presented 

before    338 

when  may   be   commenced 887 

actions    by,    for    death    from    injury, 
who  may  maintain  and  limitation 

of  amount   381 

by  and  against,  limitation 18,  21 

administration,   in  what  court  to  be 

granted  and  who  entitled  to 1112 

administrator,      special,      when     ap- 
pointed     1118 

with  will  annexed,  when  ap- 
pointed     1107 

agreement  to  pay  testator's  debt  out 

of  own  estate  to  be  In  writing. . .  797 
allowance  for  support  of  widow  and 

children 1163-1164 

whole  estate  for  support  of  widow. 

when   allowed    1166 

application  by  for  decree  to  refund, 

and  proceedings   1226-1226 

for  share  of  real  estate  before  ad- 
ministration completed,  and  pro- 
ceedings     1222-1224 

appointed   In  foreign  Jurisdiction,   no 

authority  in  this  state 760 

appointment,    notice    when    property 

less  than  |360 1177 

of    executor    1107 
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Executors  and  Administrators— continued-- 

appralsers.  oath  of 1142 

appraisement,  and  appointment  of  ap- 
praisers   1141 

of   money   and   debts 1143 

arrest    of.    not    allowed    for    acts    of 

testator   or   Intestate 389 

allowed  for  own  act SS9 

attachment,    not   allowed   for  act   of 

testator     389 

allowed  for  own  act 889 

becoming    nonresident    may    be    re- 
moved     1122 

bequests  and  legacies,  when  liable  for 

debts    1184 

bond   1115-1116 

insufficient,    new  required,   and   ef- 
fect of  failure  to  give 1123-1124 

release  of  sureties,  how  obtained.  .6770 
sums  paid  surety  company  for  bond 

allowed   to  executors 8763 

causes,  what  survive  and  what  do  not 

379-380 

citation  to  heirs  and   persons   inter- 
ested on  sale  of  real  property . . . 

1168,  1174-1176 

claims,  allowance  or  rejection  of 1161 

barred  by  statute  of  limitation  not 

to  be  allowed   1161 

compensation      and      expenses      of 

executor  preferred  when 1217 

debts   not   due   or   contingent,   how 

paid    1218 

funeral    charges,    who    may    incur, 

and  when  allowed 121« 

how  presented  and  verified. .  .1159-1160 
Judgment  given   in  lifetime   of  de- 

cecuBed,    how   satisfied 1214 

notice  to  present,  filing  thereof,  and 

proof  of  publication 1158-1159 

of  executor  or  administrator  against 

estate  of  decedent 1166-1167 

order  in  which  paid 1212 

paid  pro  rata  when  assets   insufll- 

cient   1215 

rejected,  presented  to  county  court 

and  appeal  from  decision  of 1161 

time  within  which  to  be  presented, 
and   effect   of   not   presenting   in 

such  time  1158-1159 

to  be  presented  before  action,  and 

time    of    388 

when   and    how   referred   and    pro- 
ceedings     1164-1165 

compensation  allowed  by  will,   when 

court    to    reduce    1208 

amount  allowed    1209 

and  expenses  preferred  when 1217 

allowed    1207 

compounding  with  debtor 1211 

costs  In  action  by  or  against 674 

county  court.  Jurisdiction  of 911 

death  of,  effect 1125 

debt   of   executor   not  discharged   by 

appointment    1144 

entitled  to  possession  and  control  of 

property    1147 

executor,   debt  of  not  discharged  by 

appointment    1144 

appointment     1107 

nonresident   or   minor   may   qualify 

on  removal  of  disability 1117 

of  executor,    no  authority 386 

of  his  own  wrong,   liability  of 385 

of  notary  public,  penalty  for  falllire 
to  deposit  papers,  etc 2509 


expenses  and  compensation  allowed..  1207 
and  compensation  preferred  when.  1217 
final   account,    decree   upon,  and   ef- 
fect      1204 

hearing  and  notice 1202 

neglect  to  file,  provisions 1310 

notice   in   case   property  less   than 

$350     1177 

objections,     by     whom    and    when 

made    1203 

when  filed  and  what  to  contain...  12C2 
fraudulent     acts,     conveyances,     and 
Judgments  of  deceased  avoided  by 

when    1196-1198 

Inventory,   amount  of  chargeable  to.  1206 

as  evidence,   how  contradicted 384 

property   discovered   after   filing. ..1146 
to  include  claims  discharged  by  wilL1146 
when,  how  made,  and  what  to  con- 
tain      1139-1140 

Judgment  against  for  want  of  answer 

not  evidence  of  assets 383 

on  claim,   effect  of 1162 

Jurisdiction  of  county  court  over 911 

letters  of  administration,  form  of 1137 

testamentary,    form    of 1136 

liable  for  increase  or  decrease,  when.  1206 
liable  to  creditors  personally,  when.  .121S 
liability  of.  extent  if  claim  presented 

after  six  months 3SS 

for  debt  to  decedent 1U4 

limitation  of  actions  by  and  against.  18.  fl 
may   avoid   fraudulent  acts,    convey- 
ances,  or  Judgments  of  deceased 

1196-119S 

may    borrow    money    and    mortgage 

property,  when   1195 

may  compound  for  debt  due  estate.. 1211 

may  maintain  action 3S0 

without  Joining  beneficiary 29 

may   sue    in   equity   without   Joining 

beneficiary     393 

mortgage,  authority  to  make 1195 

mortgage   debt   not   due.    how   satis- 
fied on  sale  of  property 1192 

mortgaged  property,  redemption  of.. 

1188. 1191. 1194 

need   not  Join  beneficiary   in  suit  or 

action    29,  393 

new  administrator   may  sue  former.  1126 

nonresident  may  be  when 1117 

not  released  from  debts  due  testator.  1144 
not  to  profit  or  suffer  throug:h  change 

of  values  or  inability  to  collect...  1206 
notary  public,  executor  of,  to  deposit 
papers,  records,  etc.,  and  penalty 

for  failure   2509 

partnership   property,    general   provi- 
sions as  to 1128-1134 

petition    for    appointment,    what    to 

state  1119 

power  of  court  over 1127 

proceeds  of  real  estate,  when  applied 

in  satisfaction  of  lien 1212-1213 

provisional  remedies  389 

real    property,    when    possession    of 

authorized    1221 

records  to  be  kept  by  probate  court.  1101 
registered  land,  authorized  by  will  to 

be  sold  5467 

devise  to  executor,  transfer  of 5466 

mortgages,  leases,  etc.,  how  execu- 
tor may  deal  with 5465 

order  of  sale,  transfer  on  register. 5469 
proof  of  heirship  to  be  filed,  and  ef- 
fect      546S 
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Executors  and  Administrators— continued-- 
sale  of,   how  made. 6464 

removal,   effect    *. 1125 

on  becomingr  nonresident 1122 

proceedings  on 1127 

'Who  may  apply  for 1121 

resignation,  effect   1126 

-when  allowed  and  how  made 1138 

sale,  application  for. 1168 

defective,  confirmed  upon  what  fact. 5831 

cured    5379>5381.  6385 

citation    to   heirs    on    sale    of   real 

property    1168 

confirmation,  effect  of 1193 

bow  made   1168 

of    contract    for    purchase    of    real 

property    1185-1187 

of  mortgaged  property,  and  applica- 
tion of  proceeds   1189-1191 

of  personal  property  at  private  sale.  1171 
articles  bequeathed  exempt  from.  1171 

how  conducted 1170-1171 

order  for 1169 

of  property  under  will 1182-1183 

of  real  property,  at  private  sale, 
when  authorized  and  proceed- 
ings   1177 

citation  and  service  of  .1168, 1174-1175 
conveyance,  recitals  and  effect  of.  1180 
devised  property  exempt  from....  1172 
disposition  of  surplus  proceeds...  1221 

hearin«r   and    order 1176 

how  made  and  security  for  pur- 
chase price,  how  taken 1177 

petition  for  order,   what  to  con- 
tain   1173 

return  of,  and  objections 1178 

resale   of    1179 

special  laws  regarding  prohibited 

Art.  IV,  S  23 

when   authorized    1172 

when  authorized  to  make  up  de- 
ficiency     1181 

when  confirmed,  when  vacateu. .  .1179 
without  notice,  when  authorized.  1177 

of  registered  land,  how  made 5464 

order  of  sale,   transfer  on  regis- 
ter      6469 

who  not  to  be  purchaser  at 1193 

special   administrator,   appointment..  1118 
suits  in  equity,  provisions  of  law  ac- 
tions applicable 484 

what    survive,    and   against    whom 

maintainable     484 

support  of  widow  and  minor  children 

1153-1156 

undertaking    1115-1116 

insufficient,  new  required,  and  effect 

of  failure  to  give 1123-1124 

release  of  sureties,  how  obtained... 5770 
sum  paid  surety  company  for  bond 

allowed  to  executor 3763 

what    causes    survive,    and   what   do 

not     379-380 

who  not  qualified  to  act 1135 

Exemption — 

from   arrest   in   civil   action,    militia- 
men are  exempt  when .3198 

from  execution;   burial  lot  and   cem- 
etery   .• 6212.  5214 

arms,  uniforms,  horse,  and  soldiers' 

equipment    3197 

firearms 3281-3282 

homestead,   claim  of,   on  levy,   and 

proceeding     224 

mortgage   lien   may    be   enforced 


against    223 

what,  and  extent  of 221-222 

no  article   exempt   from   execution 

f ok*  purchase  price 227 

property  of  state,  county,  etc 227 

from  Jury  duty 966-968 

not  ground  for  challenge 124 

of  telegraph  employees 4755 

from    military    duty,    disposition    of 

money  paid  for Art.  VHI,  8  2 

telegraph  employees  are  exempt. .  .4755 

to  be  paid  for Art.  X,  {  2 

who  entitled  to Art.  V,  9  2 

from   taxation    3039-8040 

arms,  uniform,  horse,  and  soldiers' 

equipment    3197 

burial  lots  and  cemeteries 5212,  5214 

firemen  are  exempt 967-968 

land  within  road   boundary 4846 

mining  claim  prior  to  patent 3980 

what  property  exempt. .  .Art.  DC.  S  1 
of  active  militia,  from  what  duties... 8263 
Exhibition^ 

Indecent,   punishment   1922 

license,    and    penalty    for    exhibiting 

without   3878-88S0 

of  deformed  person,  punishment. 2084-2086 
Existing  Righto  and  Liabilities— 

saved  by  constitution.  Art.  XVin,  8  10 
Expenditure — 
cf  public  money,  publication  of  state- 
ment   Art.  DC.  8  6 

Expenses^ 
current,   legislature  to  provide  reve- 
nue for  Art.  DC.  8  2 

of   county   court,    reimbursement   for 

Art.  Vn.  8  14 

of  reporting  testimony 904-906 

over  income,  taxes  authorized 

Art.  DC.  8  6 

Experts — 
to  decipher  characters,  and  Interpret 

language  of  instrument 711 

witnesses   718 

Explosives — 

placing  in  stream  unlawful 4077 

permission   for   use    in   stream,    how 

obtained    2041 

Exposure — 

Indecent,   punishment    1922 

Express — 
company,  foreign,  deposit  required... 3711 
deposit,     character    of     may     be 

changed    3711 

investment  in  lieu  of  deposit 3711 

withdrawal  of  deposit,  how  made. 3711 
unclaimed    property    in    possession 
of,  see  Lost  and  Unclaimed  Prop- 
erty, 
number    of    sheep     which     may     be 
shipped  by,  without  Inspection... 431 7 
Expulsion — 

of  members  of  legislature.  Art.  IV,  8  15 
Extortion — 
attempt   to  commit  by  threats,   etc., 

punishment   1777 

Extra  Session — 

of  legislature,   compensation  for 

Art.  IV,  8  29 

who  to   convene Art.  V,  8  12 

Extracts — 

to  be  labeled  adulterated  when 8780 

Extradition — 

See  Fugitives  from  Justice. 
Fact- 
finding   according    to    preponderance 
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F«ct— continued— 

of  evidence 867 

findings  of,  court  may  direct  special. .  164 
in  equity,  how  stated,  and  effect...  406 
In   trial   by   court,   deemed  verdict, 

and  how  set  aside 159 

insufficient     statement     of     fact,     a 

ground   for  demurrer 68 

Issues  of.  decision  on  by  court,  what 

to  state  and  how  entered 168 

how   raised  and   tried 111-114.135 

in   equity,   how  tried 405-406 

reference  of   160-161 

when  tried  by  court 167 

questions  of,  deciding  by  Jury 135 

what   facts  to  be  alleged  in  supple- 
mental pleading  108 

Failure— 

of  proof,  what  is 99 

to   answer,    appeal   from   assessment 

of  damages  on 185 

assessment  of  damages  on 186 

in  action  for  tort,  procedure 185 

Judgment  on  186 

Fali^ 
district,  see  Agricultural  Societies, 
state,  see  Agriculture,  State  Board, 
entering  grounds   otherwise   than   at 

proper  gate,   penalty 1986 

traffic  on  grounds  without  license... 

1982-1984 

Fairness — 

presumption  as  to 788 

False    Impersonation — 

larceny  by  1811 

False  Imprisonment — 
costs  and  disbursements  in  action...  661 
justices  of  peace  has  not  jurisdiction  927 

limitation  of  action  for 8 

False  Pretenses^ 

evidence,   what  necessary 1407 

obtaining  goods  or  writing  by 1812 

False  Receipt-^ 
offense    of   making,   and   punishment 

for  1810 

False  Welghta— 

punishment  for  using 1832 

Family  Bibles  and  Books — 

evidence  of  pedigree 718 

Family  Expenses — 

husband  and  wife  liable  for 6239 

Fares — 
street  car.  amount  of  in  cities  of  fifty 

thousand     2096 

Fast  Driving — 
in  unincorporated  town,  punishment.  1915 

over  public  bridge,   punishment 1828 

Fawn —  . 

spotted,   penalty   for  killing 2049 

protected    2009 

Fee  Book — 
entry    of    witness'    claim    by    county 

clerk     2990 

in   Multnomah   county,    transcript   to 

be  filed  when  and  where 3031 

who  to  keep  and  what  to  contain. 3031 

what  to  be  entered  in 686 

Fee  Simple  Estate — 

devise,    when    passes 6672-6673 

word  "heirs"  not  necessary  to  convey 

6336 

under   registration   act 6424 

Fees — 

assessors*   2969 

auditor   to   check    up    and    report    in 

counties   of   fifty   thousand 3024 

collected  by  county  officials  for  cer- 


tified copies 29SS 

constable,  amount  30OC 

Multnomah    county    t01€ 

coroner    2976 

coroner's   Inquest,   what   not  allowed 
witness  in  Mtiltnomah  county.... 2977 

county  clerks  2964 

emolument  returns   2969-2960.2966 

in    certain    counties 2966 

In  counties  of  fifty  thousand 3018 

fees  as  recorder  of  conveyances. 3020 
for   services    in   county   court  or 
before  board  of  commissioners. 8019 
county  officers,  state  or  county,  when 

to  pay   2987 

deposit  in  divorce  suit 1098 

district  attorney    1084. 1097-1098 

emolument  returns  by 2959,  2962 

to  be  made  under  oath 2969 

in  civil  and  criminal  actions,  how 

taxed    1099 

emolument  returns,  blanks,  secretary 

of  state  to  furnish 2967 

failure  to  make,  penalty 2966 

of  county  clerk,  record  to  be  kept 

in  office '. 2966 

of  sherift,  county  clerk  and  district 

attorney     2969-2966 

of  sheriff  to  county  clerk  and  record 

of   2964 

record  book  of  by  secretary  of  state.3863 

folio,   defined    2988 

for  claim  against  state,  who  not  to 

receive  Art.  XV,  S  7 

for  county  business  in  certain  coun- 
ties   Art.  Vn.  §  14 

for  filing  transcript  of  justice's  judg- 
ment in  circuit  court 222S 

for  recording  brand  or  mark 4204 

for  state  teacher's  certificate  or  di- 
ploma and  disposition  of SS49 

in  counties  of  fifty  thousand,  auditor 

to  check  up  and  report 3024 

county  not  liable  for 3022 

county  clerk  to  collect  what  fees.. 3018 
to  collect  for  services   In  county 
court  or  before  board  of  com- 
missioners     3019 

failure  of  officers  to  account  for.  .3024 
fees   as   recorder   of  conveyances.. 3020 

jury  fee 3018 

officers    collecting,    salary    of,    how 

pay    8036 

officers  to  collect  and  turn  over. ..3017 
officers   to  keep  fee  book,  and  de- 
posits, when  to  be  made 3023 

Portland,    city   of.    not   liable   for.  .3022 
sherifT    to    collect    what    fees    and 

mileage     3021 

state  not  liable  for 3022 

to  be  in  lieu  of  former  charges 3023 

to  be  turned  over  immediately  on 

vacancy    of    office 3025 

trial  fees    3018 

in  Multnomah  county,  existing  to  con- 
tinue   8080 

to  be  collected  and  turned  over 80S0 

failure  to  collect,  bondsmen  liable.  .3082 

to  go  to  salary  fund 3088 

in  supreme  court,  and  disposition  of. 

887.888 

trial  fees,  amount 108S 

how  disposed  of 1096 

jurors  8008 

justices  of  peace,  amount 8000 

in  Multnomah  county 3014 

in  cities  of  fifty  thousand,  dlsposl- 
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Fees— continued—  ^ ,,  „ 

tlon  of  8003 

not  allowed  in  criminal  actions  in 
Multnomah  county   unless   prose* 

cution  authorized   3016 

land  registration,  docket  fee 6499 

registrar's  fees 5600 

notary  public,  amount  of 2999 

officers,  collectible  in  advance 567 

of  Columbia  county,  to  pay  to  county.2982 

of  court,  how  collected 667 

party  to  action  may  pay  in  advance, 

or  give  security 667 

to  give  receipt 2993 

to  post  table  of  fees 2989 

receipt,  officers  to  give 2998 

returns  of,   see  Emolument  Returns, 
supra. 

sheriflT,  generally 2955 

in  certain  counties 2956 

to  collect  what  fees  and  mileage  in 

counties  of  fifty  thousand 8021 

to  make  emolument  returns 

2969,  2961,  2964 

state  officers Art.  xm,  9  1 

not  liable  for   In  counties   of   fifty 

thousand  3022 

supreme  court  887,  888 

amount  of 1085 

how  disposed  of 1095 

table  of  to  be  posted  by  officers 2989 

talesmen,  amount  of 3008 

tender  on  service  of  writ  of  habeas 

corpus ^53 

trial  fee 1084 

amount  of  In  the  several  courts.  1085 -1088 

clerk  to  receipt  and  account  for 1089 

in  supreme  court,  how  disposed  of.  .1096 

party  too  poor  to  pay '. 1093 

recovered  as  disbursement 1090 

state  and  county  exempt 1091 

to  be  paid  before  proceeding  had 1090 

to  be  paid  clerk  and  how  accounted 

for   1094 

to  be  paid  Jury  by  Justice 1096 

treasurer  of  state,  for  keeping  deposit 

of  foreign  corporations   5118 

witnesses,  amount  of 3009 

amount.  In  Multnomah  county 3010 

in  Clatsop  county 3011 

in    criminal   actions    in    Douglas, 
Jackson  and  Josephine  counties. 3012 
in  coroner's  Inquest,   what  not  al- 
lowed in  Multnomah 2977 

in  criminal  action,  entry  in  fee  book, 
and  when  to  be  claimed 2990 

Felony- 
conviction,  cause  of  challenge  to  Juror  120 

ground  for  divorce 507 

defendant  to  appear  in  person  at  trlal.1378 

definition  of   1230 

elector  not  privileged  from  arrest  for. 

Art.  2.518 

limitation  of  action 1236 

members  of  legislature  not  privileged 

from  arrest  for Art.  IV,  9  9 

presence    of    defendant    required    on 

pronouncing  Judgment 1432 

state  has  Hen  on  property  of  defend- 
ant   2168 

witness  must  answer  as  to  conviction, 

when 869 

Female— 
not   to   be   arrested    in    civil   action, 

except    260 

under  sixteen,  taking  for  prostitution, 
concubinage,  or  marriage,  punish- 
ment   1928 


Fences — 
action  for  damages  done  by  animals, 

proceedings  in   4843 

fence  must  be   lawful   in  order  to 

maintain    4311 

animals   breaking,    damages   for   and 

proceedings  to  maintain 4337 

doing  damage  to  be  held  for,  and 

proceedings  to  release 4843 

barbed  wire,  west  of  Cascades,  how 

constructed    4348 

Injury  to  stock,  damages,  when  re- 
coverable     r . . . . 4360 

to  be  kept  in  repair 4349 

character  of  fence  required 4336 

damages  by  animal,  fence  to  be  lawful. 4341 

proceedings  in  action 4343 

fields  and  inclosures,  how  to  be  fenced. 4334 
hedge,  may  be  planted  along  highway 
and  fence  authorized  for  protec- 
tion   of    4935-4936 

injury  to,  punishment 1824 

lawful  fence,  what  is 4342 

partition  fence,  adjacent  owner  must 

contribute,  when 4361 

built  upon  land  of  another  by  mis- 
take, owner  not  to  disturb  within 

what  time   4356 

complainant  may  repair  and  recover 

from  delinquent *363 

complaiht  for  not  keeping  up 4352 

county  surveyor  may  be  required  to 

run  line  *367 

gate  In.  liability  for  leaving  open... 4369 

who  may  use 4859 

removal  of  when  built  upon  anoth- 
er's land  by  mistake,  within  what 

time    4355 

repair  of,  proceeding  to  compel.4352-4S53 
when  owner  can  not  remove  part  of.4364 

when  share  of  may  be  removed 4358 

person  injuring  animal,  liability  of,  in 

what  cases 4339 

railroad  track  between  Portland  and 
The  Dalles,  liability  for  damages 

for  failure  to  fence 5146 

Umatilla  county  exempt  from  general 

la<5y    4840 

view  as  to  lawfulness  of  when  <^®"** 

plaint  entered JJSS 

what  counties  exempt  from  act 4344 

wire  fence  east  of  Cascades  how  con- 
structed   «  J5 

to  be  kept  in  repair «*« 

what  deemed  lawful  against  bo™«»., ._ 

and  cattle ...........4347 

worm  fence,  sufficiency  of,  how  deter- 
mined   4'^® 

Ferries—  ^        ,    «« 

authority    and    requirements    of    on 

roads  built  by  corporations 50di 

authority  of  county  court  over 91£ 

certain  persons,  preference  as  to  car- 

Yisige  

county  court,  authority  over »12 

may  license  *jji 

may  maintain,  when «j; 

equipment  and  service  required 4956 

exclusive  right  of  keeper .  •  •  •*»«>^ 

failure  to  transport  persons  otteTmg, 

penalty ;• *'^^ 

fare,   county  court  may  fix,  alter  or 

establish  rate y''llli 

double  at  night  may  be  charged.... 4957 

list  of  rates  to  be  posted «eo 

may  be  required  in  advance 4967 

penalty  for  illegal *»^» 
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Ferriea— conti  n  ued— 

rate,  how  tixed 4958 

ftee  passage  of  militia  men.  when 3198 

keeper,  duty  of 4957 

license,  amount  of  and  when  to  issue. 4952 
for  what  waters  may  be  granted ...  4951 
how  forfeited  and  proceedings  for.. 4963 

keeping  without,  penalty 4964 

what  not  considered  unlawful 4964 

limitation  of  term 4951 

notice  of  application 4954 

to  whom  granted 4953 

undertaking  of  applicant  and  liabil- 
ity on  4955 

persons  to  be  carried  in  order  of  ar- 
rival, except  4961 

preference  as   to  carriage,   what  al- 
lowed     4961 

regulations  as  to  distance  from  other, 

in  incorporated  towns 4963 

Fertilizer- 
adulterated,     sale     unlawful     unless 
marked  or  notice  given,  and  what 

deemed  adulterated 3767-3768 

seizure,  examination  and  procedure.S776 

commercial,  meaning  of 3786 

packages  to  be  labeled 3786 

duty  of  storekeeper  to  sell  to  commis- 
sioner for  examination. 3787 

fines  and  how  disposed  of 3791-3792 

penalty  for  violation  of  act 8791-3792 

Fictitious- 
drawee,  effect  of  drawing  bill  on 4682 

name,  suing  defendant  by,  when  true 

name  not  known 104 

person,  paper  pas^ble  to  is  payable  to 

bearer ^ 4411 

Files— 
of  court,    certified  copies   of,   who  to 

make 691 

, custody  of   690 

^  'examination  of,  who  may  make 591 

what  are 689 

of  Justice's  court  are  public  writings, 

and  custody  of 2197,  2199 

Filing— 
instrument  with  recorder  of  convey- 
ances, duty   2662 

by  registrar  of  land  title 6442 

of  papers,   affidavits,   etc.,    in  action, 

where  and  how  made 546 

when  clerk  need  not  file 646 

Final  Record — 

of  cause,  what  is 587 

when  prepared  209 

Finance — 

general  provisions   Art.  IX 

Finding  of  Fact — 

in  equity  trial,  how  stated  and  effect.  406 
in  trial  by  court,  deemed  verdict  and 

how  set  aside 169 

special  controls  general  verdict 155 

court  may  direct  Jury  to  find 154 

Fines — 
accruing  to  state  to  belong  to  school 

funds  Art.  VIII.  S  2 

action  for 355 

to  be  prosecuted  in  what  county. . .  358 

disposition  of  when  recovered 358 

excessive  prohibited  Art.  I,  §  16 

for  disturhance  of  peace  In  unincor- 
porated towns,  disposition  of 1915 

for  gambling,  go  to  school  fund 1964 

for  kindling  forest  fire,  disposition  of  .1791 
for  violation  of  act  as  to  life  and  mu- 
tual  Insurance  company,   disposi- 
tion of  3755 

of  game  and  flsh  law,  disposition  of  .2050 


forfeiture,  see  Forfeiture. 

from  nickel -in- the -slot  machines,   go 
to  school  fund 1957 

governor  may  remit Art.  V,  §  14.  .1572 

imprisonment  on  failure  to  pay,  dura- 
tion of  144S 

in  mandamus  proceedings,  when  court 
may  Impose 615 

in  municipal   corporations,   limitation 

on 2711 

may  be  worked  out 2713 

Judgment  by  collusion  not  bar  to  an- 
other action 367 

penalty,  amount  of  recovery ZH 

See   Penalties. 

recovered    by    action    and    who    may 
prosecute    3S5 

remission,  notice  of  application  to  dis- 
trict attorney  157S 

papers  filed  with  secretary  of  state.  1689 

power  of  governor  to  grant 

Art.  V.  S  14.. 1672 

statement  of  facts  by  Judge  or  dis- 
trict attorney 1677,  15T8 


Fl 

kindling  by  trespassers 17S9 

kindling,  fine  for,  disposition 1791 

without   malice   to  another's  dam. 

age,  llabUlty  1788 

maliciously  kindling  to  Injure  another.1789 

setting  fire  to  prairie,  punishment 1833 

willfully  setting  to  forest  or  wooded 

country    1790 

Fire  Insurance- 
See  Insurance. 
Firearms — 
citizens  entitled  to  keep. .  .Art.  I,  S  27, 32^1 
right  to  for  defense,   and  exemption 

from  execution 3281,  ZtG 

selling  to  Indians,  punishment 19€9 

Firemen — 
exemption  from  Jury  duty  and  taxa- 
tion   966-968.  4S31 

Fiscal  Affaire- 
secretary  of  state  to  manage 2S97 

Fiscal  Yeai^ 

of  state   2456-245C 

legislature  to  provide  for  expenses 

of   Art.  IX,  i  2 

Fish- 
abandoned  appliances,  confiscation  of.4111 

appliances,  inspection  by  warden 4102 

liable  to  execution  for  fine 4110 

license  for,  how  obtained  and  fees.. 4093 
to  be  numbered,  and  light  displayed 

at  night 4098 

unlawful  to  use  without  license 409* 

arrest,  authority  of  warden  to  make 
without   process,    and    resistance, 

how  punished  4101 

attorney-general,   commissioners  may 

require  advice  from 4103 

black  bass,  protection  of 202r 

boats  used  by  fishermen  to  be  num- 
bered how 4098 

bounty  for  animals  or  fowls  destroy- 
ing   41S0 

fund  for  and  how  apportioned. 4130-4131 

how  obtained  4132  4133 

scalp,  what  to  consist  of 4134 

burden  of  proof  in  prosecution  of  vio- 
lation of  act  relating  to  salmon.. 4076 

canneries,  classification  4094 

classification    authority    of    warden 

in  ascertaining   4096 

appeal  from  decision  of  warden, 
coste  4096 
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Fi  8h — conti  nued— 

fee  for  4094 

inspection  by  warden 4102 

more  than  one  operated  by  same 
person,  separate  license  is  re- 
quired   4094 

not  operated  preceding  year,   what 

class    4094 

carp,  extermination,  permission,  how 

obtained 2041 

Chinese  sturgeon  lines,  penalty  for 
use,  and  destruction  by  commis- 
sioner   4116 

cold    storage    houses,    inspection    by 

warden 4102 

confiscation  of  appliances,  appeal 4111 

costs  4111 

disposition  of  proceeds 4111 

for  what  4111 

procedure   4111 

dealers,  classification  and  fee 4095 

license,  how  obtained  and  amount.. 4095 
to  report  amount  of  fish  purchased. 4088 
dealin^r  In  without  license  unlawful. .  .4091 
fishing,  restricted  to  citizens  or  per- 
sons having  declared  intentions. .  .4092 
fish  way  and  ladder,  obstruction  pro- 
hibited   2063,  2066-2066 

at  Willamette  falls,  hindering  pas- 
sage of  fish  prohibited 4118 

concurrent  jurisdiction  of  Justice 

court  over  offenses 4120 

penalty  for  violation  of  act 4119 

removal  of  obstructions  above.... 4121 

to  be  under  care  of  board 4117 

construction,    repair    and    mainte- 
nance of  4086 

Justices  of  the  peace  have  concurrent 

Jurisdiction  of  offenses 4108 

license,  canneries,  amount  and  classi- 
fication of 4094 

dealers,  amount  and  classification.. 4095 

how  obtained   4095 

fishing  without,  confiscation  of  ap- 
pliances and  procedure  on 4111 

from  Washington    state,    sufficient 

where   4092 

packing  or  dealing  in  without  un- 
lawful      4091 

procedure  to  obtain  and  amount  of 

fees   4093 

traps,  nets,  fish  wheels,  etc 4090 

what  to  contain 4097 

not  to  be  brought  into  state  during 

closed  season  2046 

obstruction  in  stream  prohibited 4086 

packing  without  license  unlawful 4091 

penalty  for  violation  of  act 4113 

placing  in  water  without  authority  of 

board  unlawful 4107 

propagation,    authority    of   fish    com- 
missioners     4106 

closing  streams  for  purposes  of 4106 

ofllcers  may  take  at  any  time  for... 4109 
trout  may  be  taken  at  any  time  for 

purposes  of   2040 

salmon,  burden  of  proof  in  prosecution 

for  violation  of  act 4076 

close  season,  on  Alsea  bay  and  trib- 
utaries    4066 

on  certain  coast  streams 4071 

on  Columbia  east  of  Des  Chutes.. 4062 
on  Columbia  west  of  Des  Chutes. 4061 

on  Coos  bay  and  river 4070 

on  Coquille  river  and  tributaries.  .4070 
on  Rogue  river  and  tributaries. .  .4064 
on  Tillamook  bay  and  tributaries. 4065 
on  Umpqua  river  and  tributaries. 4069 


on  Willamette  and  tributaries 4063 

possession  during,   umawful,   and 

presumption  from 4084 

contraband,  disposition  407C 

defined  4059 

fishing   except  with   hooks   east   of 

Des  Chutes  prohibited 4062 

on  Willamette  river  south  of  falls 

prohibited  4063 

without  license  prohibited 4089 

fish  wheels,  traps,  etc..  In  Alsea  bay, 
river,   and    tributaries    unlawful, 

and  penalty  for 4067-4063 

^  gafts,  spears,  and  foul  hooks  prohib- 
ited, except  in  Rogue  river  and  by 

Indians     4075 

gravid,  unlawful  to  take 4074 

license,  flshins  without,  what  pro- 
hibited    4089 

not  to  be  taken  near  fish  way 4086 

penalty  for  violating  act  regarding. 4076 
placing  explosives  or  injurious  mat* 

ter  in  water  unlawful 4077 

placing  poisonous  matter  or  explo- 
sives in  water  unlawful 4077 

possession  during  close  season  un- 
lawful, and  presumption  from.... 4084 
seines  and  nets,  exclusive  right  of 

riparian  and  tide  landowners 4073 

spawning,  unlawful  to  take 4074 

traps,  weirs,  fishing  dams,  and  fish 
wheels  in  certain  streams  prohib- 
ited     4072 

unlawful  to  take  within  two  miles 

of  hatchery  rack  or  trap 4083 

wheel,  what  unlawful 4087 

young:,  what  unlawful  to  take 4074 

stream  closed  for  purposes  of  propa- 
gation how 4106 

sturgeon,  Chinese  sturgeon  lines,  use 
prohibited,  and  destruction  of  by 

commissioner 4116 

close  season  for 4114 

young,  unlawful  to  take,  and  penalty 

for   4115 

taking  within  600  feet  of  fish  way  un- 
lawful   « 4085 

term  person  or  persons,  what  to  in- 
clude   4112 

trap,  net,  fish  wheel,  etc.,  to  display 

light  at  nigrht 4098 

to  be  numbered  in  conspicuous  place.4098 

unlawful  to  use  without  license 4090 

trout,  close  seajson  for 2034-2035 

Ekuitern    brook.    Loch    Leven,    and 

grayling,  closed  until  1904 2031) 

explosives,  gas,  and  poison,  use  pro- 
hibited     2041 

permission  to  use,  how  obtained.  .2041 

limit  of  catch 2038 

night  fishing  prohibited 2037 

penalty  for  violation  of  act 2049 

privileges  of  game  warden  and  fish 

commissioiver    2040 

protectlon-#r 2034-2035 

sale  prohibited 2036 

sawdust  and   lumber  waste   not  to 

be  thrown  in  stream 2042 

what  and  when  unlawful  to  take . . . 

2034-2035 

what  included  under  salmon 40.*»9 

unlawful  to  put  sawdust  in  stream ...  408G 
Wallowa  county,   Wallowa  lake,  and 
tributaries,   what   fishing  permit- 
ted, and  penalty  and  Jurisdiction 

of  offenses   2067-2062 

Wallowa   lake   and   river,   deposit   of 
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Fl«h— continued—  ^,^,    ^  ^^^, 

fish  offal  prohibited 2067 

ways,  constructed  when 2086 

at  Willamette  falls,  hindering  pas- 
sage of  fish  prohibited 4118 

concurrent    Jurisdiction    of    Jus- 

tice's  court  over  offenses 4120 

penalty  for  violation  of  act 4119 

removal  of  obstructions  above.... 4121 

to  be  under  care  of  Ixiard 4117 

obstruction  prohibited 2063,  2065-2066 

repair  and  maintenance  of 4085 

wheels,  to  be  numbered  in  conspicu- 
ous place 4098 

unlawful  to  use  without  license 4090 

what  unlawful   4087 

wire  screens  required  at  entrance  to 

what  canals  and  ditches 2064-2066 

Fish  Commissioners: 

board,  how  constituted 4078 

expenses   and   salaries,    how   audited 

and  paid 4104-4106 

may  propagate  food  fishes,  and  au- 
thority in  so  doins. 4106 

may  require  advice  from  attorney- 
general  4103 

printing  report  of 2430 

privilege  to  catch  trout  for  what  pur- 
poses     2040 

prosecuting  attorneys  to  act  on  com- 
plaint of 4103 

to  audit  bills  of  fish  warden  and  ex- 
ercise supervisory  control  over. . .  .4079 

to  receive  only  expenses 4106 

Fish  Hatcheries: 

construction 4079 

and    operation    in    adjoining    state 

when  authorised 4082 

fund,  how  constituted  and  kept 4080 

proceeds   of  confiscation  to  be  ap- 
plied to  4111 

location    4079 

private,    payment    to    out    of   license 

money    4081 

rafts  and  other  obstruction  for,  au- 
thorised and  penalty  for  interfer- 
ence with  4088 

Fish  Warden: 
annual    report    and     suggestions    to 

board    4100 

appointment    4078 

arrest,    authority    to    make    without 

process  4101 

deputies,  duties  and  compensation.  ...4078 

duty  as  to  enforcement  of  law 4099 

to  confiscate  property,  when 4111 

inspection  by    4102 

may  inspect  canneries,  places  of  busi- 
ness and  books,  for  what  purpose. 4096 

proceedings  on  bounty  claim 4180-4134 

salary  and  expenses,  how  audited  and 

paid    4104 

to  keep  books  and  devote  entire  time 

to  office  4099 

to  keep  record  of  licensesv^ 4096 

Flag- 
desecration  of  United  States  flag  pro- 
hibited    2091-2093 

regimental  or  state,  what  to  be  and 

size    3264 

Flagmen — 
county    surveyor    may    appoint    and 

compensation  of   4902 

Floating  Logs — 

See  Unnavigable  Streams. 
Flower  Gardens — 
See  Horticulture. 


Flume»— 
condemnation  of  land  for  and  require- 
ment to  accommodate  pubUc.609S-5M4 
for   irrigation   or  domestic   purposes, 
see  Water. 

injury  to,  punishable 1S28 

mining  are  real  property,  and  aban- 
donment of 

Folio- 
defined  under  fee  law 


adulterated,  diseased,  unclean,  oc  im- 
pure, sale  prohibited S767 

sale  unlawful  unless  marked  or  no- 
tice given  and  when  deemed  adul- 
terated     3767-3768 

adulterating     with      injurious     sub- 
stances, punishment 2111 

commissioners,   see   Dairy   and  Food 
Comnkissloners. 

unwholesome,     sellings,    penalty    and 
how  prosecuted 2U8.  2121-2122 


marriage  by.  voidable 503,  SOS 

Forcible  Entry  and  Detainer- 
action  barred  by  possession  for  what 

time 57« 

how  conducted 574S 

not    authorised    during    period   for 

which  rent  is  paid 57$S 

when  authorised  and  Jurisdiction  of.574$ 
appeal  by  defendant,  and  undertaking 

for   57H 

complaint,  necessary  averments  in — 6747 

continuance  of  action S754 

costs.  Judgment  for 57$1 

crops  sown  before  lease  expires,  ri«^t 

to   6769 

entry  on  real  property  when  allowed 

and  how  made 6745 

execution  and  form  of 6753 

forcible  holding,  what  deemed 6755 

form  of  execution 6753 

holding  by  force,  what  deemed 6765 

Judgment  when  trial  by  Jury 675:! 

when  trial  by  Justice 5761 

Jurisdiction    574S 

merits  of  title  not  questioned 57M 

notice  to  quit,  served  how  loner  before 

action 5767 

to  be  in  writin^r  and  how  served 6756 

possession  for  what  time  bars  action. 6760 
summons,  how  and  when  served,  and 

return  of 5749 

title  of,  merits  of  not  In  question 5760 

trial  by  Justice 6751 

by  Jury 5752 

verdict  6752 

Foreclosure — 

chattel  mortgage 6637 

decree  against  person 423 

foreclosing  more  than  one  lien 42S 

how  enforced 426 

installments,  decree  when  debt  pay- 
able in 430-481 

lien    against    buildinsr.    ditch,    flume, 

structure,  etc 6648 

against  railroad 6666-6666 

what  to  be  foreclosed  and  decree  in  423 
lien  holder,  what  to  be  made  party...  424 
mortgage  foreclosed,   entry   in  mort- 
gage records   432-434 

in   United   States   courts,    entry  in 

mortgage  records 434 

not    maintainable   during   action   for 

debt  or  thereafter,  unless 423 

of  loans  of  school  funds 3320-3321 
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Foreclosure— concluded— 

p&yment  before  sale,  effect. 481 

proceeds,  disposition  of  surplus  if  not 

claimed    428 

provisions   as   to  foreclosure   of  per- 
sonal property  not  exclusive 431 

redemption  after 427 

sale  on  in  Clackamas  county,  notice 

where  published 2628 

venue  of  suit 397 

Foreign  Bill — 

definition  of 4631 

protest  of,  when  necessary 4564 

Foreign  Corporations — 

attorney,  appointment  of 6109-5110 

powers  of 6110 

who  may  be 6110 

bridge  companies,  conditionB  imposed 

on 5120 

build ln«r  and   loan  associations,   pro- 
visions as  to 6167-6171 

See  Building  and  Loan  Associations, 
canal  companies,   conditions  imposed 

on 6120 

compensation  of  treasurer  and  county 

clerk  for  issuing  license 5113 

conditions  under  which  certain  com- 
panies may  do  business 6120 

county  clerk  to  record  licenses,   and 
transmit  copy  to  secretary  of  state.6114 

deposit,  fee  of  treasurer  on 6111 

fees  of  secretary  of  state  for  issuing 
license    and    recordin^r   certificate 

of  deposit 6119 

of  state  treasurer 5118 

gas    companies,    conditions    imposed 

upon   6120 

license  to,  clerk  to  record 6114 

insurance  agent  to  pay  fees 5117 

may  hold,  convey,  and  devise  land. . .  .6391 
no  greater  rights  than  domestic  cor- 
porations   5121 

plaintiff,  attorney  for.  liable  for  costs.  578 
power  of  attorney  for  resident  agent.  .6109 
printing  notices,  company  to  bear  ex- 
pense   5111 

'   railway   corporations,   conditions   im- 
posed on  6120 

leasing  line  in  this  state,  condition. 6120 
resident  agent,   appointment,   qualifi- 
cation and  authority 5110 

rlfirht  of  eminent  domain,  collection  of 

toll,  franchise,  etc 6120 

road    companies,    conditions    imposed 

upon    6120 

water  companies,  conditions  imposed 

upon   6120 

Foreign  Country — 

Judicial  record  of,  how  proved 748-744 

of  admiralty  court  of,  effect 751 

Judgment  of,  effect 762 

official     documents     and    acts,     how 

proved    765 

Foreign  Insurance  Companies — 

See  Insurance. 
Foreign  Veseel— 

agent  of,  who  deemed 6116 

to  pay  tax  to  treasurer 6112 

owner  of.  deemed  foreign  corporation, 

when  6112 

resident  agent  is  attorney  for 5112 

Foreigners — : 
See  Aliens, 
resident  in  state,  rights  of.  .Art.  I,  S  81 
Forestry  Warden — 

See  Game  and  Forestry  Warden. 
Forfeiture- 


action  for.  amount  of  recovery 856 

by  whom  prosecuted 855 

Judgment  by  collusion  no  bar 357 

venue  of  858 

conviction  not  to  work,  except 

Art.  I,  9  25.  .2168 

disposition  when  recovered 358 

for  failure  of  witness  to  attend 810 

governor  may  remit.  Art.  V,  fi  14, 1572-1580 

limitation  of  action  for 7-8 

money  derived  from,  disposition 

Art.   Vni,   8  2.. 3314 

of  office,  action  for 367 

prosecution  of 369-870 

Judgment,  how  and  for  what 378 

may  include  fine 375 

relator's  right  determined 371-378 

several  claimants  Joined 374 

proceeds  from,  distribution  of 

Art.   Vin,   §2.. 3314 

recoverable  by  action  at  law 855 

remission  of  by  governor  and  provi- 
sions as  to Art.  V.  8  14..  1672 -1580 

venue  of  action  for 43,  868 

Forgery^ 
affixing  fictitious  signature  of  corpo- 
rate agent  or  officer 1868 

certificate  of  public  officer  as  evidence 

in   1870 

definition  of,   generally 1868-1859 

evidence,  expert 1869 

fraudulently  Joining  parts  of  different 

instruments  1867 

having  forgred  instrument  in  posses- 
sion    1861 

in  connection  with  registration  of  land 

title,  penalty 6497 

indictment  for,  form  of pp.  751-752 

when  misdescription  of  instrument 

immaterial  1820 

making  or  having  tools  for 1862 

second  conviction,  punishment 1871 

signature    to    negotiable    instrument 

forged,  effect  on  instrument 4425 

uttering  forged  Instrument 1858,  1860 

Forme — 
actions,  distinction  between  abolished      1 

affirmation  or  oath 879 

application  for  registration  of  title... 6406 
appointment  to  serve  process  in  crim- 
inal action  in  Justice  court 2301 

assessment  roll   3077 

bench  warrant  on  Indictment 1342 

for    appearance    of    defendant    for 

Judgment 1436 

census  roll  3160 

commitment 1646 

on  failure  to  give  security  to  keep 

the  peace   1670 

county  clerk's  emolument  return 2960 

deed,    certificate    of   acknowledgment 

before  Justice    p.  787 

distinctions  between  forms  of  action 

abolished 1 

district  attorney's  emolument  return. 2962 

exception,  form  not  particular 171 

execution  against   the   body   in   civil 

action  in  Justice  court p.  781 

against  property  in  dvlT  action  in 

Justice  court p.  781 

for  delivery  of  property  in  civil  ac- 
tion in  Justice  court p.  782 

in  criminal  action,  forms  of  pleading 

abolished    1801 

in  Justice's  court,  forms... pp.  779-788 

indictment   1304 

information   1269 
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Forma— continued- 
Judgment  after  trial  in  civil  action  In 

Justice  court p.  787 

for  want  of  answer  in  civil  action 

in  Justice's  court p.  786 

Judgment    of    conviction    in    criminal 

action  In  Justice's  court 2277 

Jury  order  in  civil  action  In  Justice's 

court    p.  780 

letters  testamentary  or  of  administra- 
tion    1136-11S7 

license  to  keep  dance  house 3871 

to  sell  opium 8816 

marriage  certificate 6222 

notice  of  application  for  registration 

of  title 6418 

oath 879 

of  grand  Jury 1271 

of  voter -. 2772.2774 

of  stating  act  constituting  crime 

.pp.  749-762.  1806 

order  for  bail  in  criminal  action  on 

commitment '. . .  1648 

delivery  of  property  In  civil  action 

in  Justice's  court p.  783 

discharge  on  ball  In  criminal  action.  1613 

pleadings,  forms  abolished 64 

pleas  to  indictment 1367 

recorder's  index 2661 

recorder's  receiving  book 2662 

return  of  delinquent  taxes,  certificate. 3113 

search  warrant 1704 

secretary  of  state,   record  of  emolu- 
ment return   2963 

sheriff's  emolument  return 2961 

subpoena  in  civil  action  in  Justice's 

court    p.  780 

duces  tecum  in  criminal  action 1648 

in  criminal  action 1647 

summons   in  civil  action  in  Justice's 

court    p.  779 

undertaking  for  arrest  in  civil  action 

in  Justice's  court p.  784 

for  attachment  in  civil  action  in  Jus- 
tice's court  p.  786 

for  ball  in  criminal  action 1606 

for  delivery  of  property  in  civil  ac- 
tion in  Justice's  court p.  784 

of  bail  in  criminal  action  in  Justice's 

court 2286 

of  sheriff,  clerk,  or  coroner 2628 

to  discharge  attachment  in  civil  ac- 
tion in  Justice's  court p.  786 

to  indemnify  ofllcers  in  civil  action 

in  Justice's  court p.  786 

warrant  of  arrest  in  criminal  action..  1686 
writ  of  arrest  in  civil  action  In  Jus- 
tice's court  p.  779 

of  attachment  in  civil  action  in  Jus- 
tice's court  p.  782 

of  restitution  In  civil  action  in  Jus- 
tice's court  p.  783 

Forwarding  Merchant — 
unclaimed  property  in  possession  of, 
see  I^st  and  Unclaimed  Property. 
Foundlings — 
asylum  for.  and  general  provisions... 

3599-3604 

Franchises — 

action  for  usurpation  of 367 

Fraternal  Societies — 

exempt  from  Insurance  law 3724,  3749 

power  of  Insurance  commissioner  to 

decide  what  Included  In 3749 

Fraud — 
arrest  for  debt  in  case  of. .  .Art.  I.  S  19 
in  cases  Involving 260 


gross    at    common    law.    punishment 

for  1813 

in  negotiable  Instrument  renders  title 

defective 4457 

intent  a  question  of  fact UU 

limitation  in  suits  based  on  com- 
mences   from    discovery 39! 

marriage  by.   voidable 603,  SOS 

presumption  on  sale  or  mortgage  of 
chattel  without  cbangre  of  pos- 
session     788 

registration  of  land,  penalty 6496-6497 

purchaser   affected   with    notice  of 

what   in   case   of 6484 

title   in   case   of 6432 

statute  of  frauds 791-798 

grub  staking  contracts 39S5 

Fraudulent  Conveyances,  Gifts,  etc. — 
conveyances,  assignments.  Judgments, 
etc..  to  defraud  creditors  void...6B0S 
by  one  authorised  to  revoke  former 

grant  valid,  when 6606-SM8 

to  defraud  purchaser,  void  as  to...5S0S 
void  as   against   claim   for  wages. 

when    6M2 

void  against  creditors,  purchasers, 
etc..  void  against  heirs  of  cred- 
itors, etc Bit 

with  power  to  revoke,  void  as  to 

whom     65M 

fraudulent  conveyance  and  Judgment 
by  deceased,  how  avoided...  1196-1198 

Intent  a  question  of  fact 5611 

of  goods  in  bulk 4624 

purchaser  for  valuable  consideration. 

when  title  not  affected 56tS 

with  notice,  conveyance  not  fraudu- 
lent   as    to 6503 

term  "convesrance."  what  to  include.5614 
term   "lands"   and   "estates   and   in- 
terests in  lands."  what  to  include.6613 
transfer  of  personal  property  in  trust 

for  person  making  void 5507 

Free- 
elections    to    be Art.  n.  81 

Justice  to  be Art  I.  S 10 

Freedom 

of  religious  opinion Art.  I,  8  3 

of  speech  and  press Art.  I.  8  8 

responsibility  for  abuse  of  .Art.  I,  8  8 

of  worship    Art.  I,  8  2 

Freight — 
list    to    be    furnished    at   Willamette 
falls  locks,  and  penalty  for  false 

statement  4066-4066 

Frivolous  Pleadings — 
answers  and  defenses  stricken  out. . .    76 

motion  to  strike,  time  of  filing 81 

reply    stricken    out 80 

Fruit- 
See   Horticulture. 
Infected,  unlawful  to  import,  sell,  or 

ship .* 4196-4196 

pests,  see  Horticulture. 

sauces.  Impure  to  be  labeled 3781 

when  deemed  adulterated S768 

trees,  generally,  see  Horticulture. 

Injury  to,  punishment 1S24 

Fugitives  from  Justice — 

admission  to  bail 1729 

agent  for  retaking,  expenses  of 1720 

arrest,  magistrate  may  issue  warrant 

for   1726 

proceeding  for,  how  regulated 1727 

county  may  offer  reward  for 1733 

executive  warrant  for  delivery,  when 
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Fugitives  from  Justice— continued— 

and  to  whom  to  issue,  and  what 

to  require 1724-1726 

erovernor  may  require  report  from  dis- 
trict  attorney   before   appointing 

agent    1719 

to  appoint  agent   to  demand   from 

other  state 1718 

notice    of    commitment    to    governor 

by  magistrate,  and  proceedings.  ..1730 
person  causing  warrant  to  issue  liable 

for  costs  and  expenses 1732 

reward,  clerk  to  Issue  warrant  when.  1735 
county  to  pay  on  delivery  of  body..  1734 

sherlflT  to  receive  when 1736 

to  be  discharged  by  magistrate  when.  1731 
^when    district    attorney    required    to 

report  as  to  fugitive  demanded . . .  1723 

"When  magistrate  to  commit 1728 

^when  not  to  be  delivered,  and  when 

a  matter  of  discretion 1722-1723 

Tirhen  to  be  delivered  up  by  governor.  1721 
Funds — 

school  fund,  see  Education, 
balance  of  special  transferred  to  gen- 
eral fund 2468 

warrants  against  certain  special  pay- 
able  out   of  general 2469 

•  Funeral  Expenses — 

of  indigent  soldiers  and  sailors,  pro- 
vision for  3591 

who  may  incur,  and  when  allowed  by 

executor    1216 

Gambling — 

contract  void 1945 

especial  duty  of  officers  to  prosecute 

for     1950 

fines  under,  go  to  school  fund 1954 

generally 1944 

letting  house  for,  forfeiture 1947 

liquor  licensee  not  to  permit 3866 

loser  may  recover  double  damages..  .1946 
municipal    corporation    may    provide 

against    2711 

nickel-ln-the-slot  machines 1955 

fines  from,  how  disposed  of 1957 

Jurisdiction   over   offenses 1968 

presumption  from  possession 1956 

penalty  for  permitting  by  owner 1949 

for  officer  refusing  to  prosecute.  ...1951 
premises  used  for.  Jurisdiction  of  ac- 
tion to  declare  forfeiture 1948 

lessee  may  forfeit  lease 1948 

witness,  competency  of  in  prosecution 

for  1952 

failing   to  appear,    penalty 1953 

not  to  be  prosecuted  for  crime  which 

testimony  relates  to 1952 

Game  Laws — 
action,   how   commenced   and   prose- 
cuted     2063 

Judgment  In,  district  attorney  may 

satisfy   2060 

bass,  protection  of 2027 

beaver,    protected    2008 

carp,  permission  to  exterminate,  how 

obtained    2041 

constables,   duties   of 2054 

deer,  moose,  antelope,  and  mountain 

sheep,  limit  of  number 2010,  2012 

night  hunting  or  use  of  dogs  pro- 
hibited     2010,  2012 

penalty  for  killing 2049 

protection    of    2010,2012 

deer,  tag  for  hide,  how  obtained  and 
proceeding  2012 


ducks,   geese,   and   swan,   blind,   etc., 

what  prohibited    2019 

batteries,    swivel    guns,    etc.,    pro- 
hibited      2017 

fire  and  flash  light  prohibited 2018 

protected    2014 

sink   box.    sink    boat,    sneak   boat, 

skiff,  use  prohibited 201S 

elk,  penalty  for  killing 2049 

protection  of 2011-2012 

fish  way,  obstruction  prohibited 2063 

game,    possession   during   close   sea- 
son as  evidence 2046 

or    flsh,    not    to    be    brought    into 

state   during   close   season 2046 

grouse,     prairie     chicken,     pheasant, 
quail,  and  partridge,  protection  of 

2020-2029 

informant,  who  to  share  in  proceeds. 2050 
Justice's   court,    to   have   Jurisdiction 

of  offenses  2058 

license  for  nonresident  to  hunt 2044 

netting,  trapping,  or  ensnaring,  what 

prohibited 2030 

packages  containing  game  or  flsh  not 
marked,     common     carrier     pro* 

hibited   from  carrying 2047 

to  be  marked  2047 

penalty  for  violation  of  act 2049 

plover,    protection   of 2015 

poisoned  wheat,   placing  out  prohib- 
ited  2082 

possession  of  game  during  close  sea- 
son as  evidence 2045 

by   cold   storage   company,    restau- 
rant, or  hotel  keeper,  prohibited. 2 046 

power  of  arrest 2056 

proceeds  of  action,  distribution  of... 2050 
propagation,    possession    allowed    for 

during  close  season 2046 

transportation  out  of  state  for,  per- 
mission, how  obtained 2048 

trout  taken  for 2040 

report  of  warden - 2055 

robbing  nests  prohibited 2031 

salaries  and  expenses  under  act,  how 

audited  and  paid 2056 

sclentlflc  use  or  purpose,  construction 

of  terms   2043 

having  game  in  possession  for  al- 
lowed    2046 

sea  gulls,  protection  of 2004 

sheriffs  and  deputies,  duty  of 2064 

song  birds   and   nests,   protection   of 

2002-2003 

native  and  nests,  protection  of.2005-2006 

penalty  for  violation  of  act 2007 

spotted  fawn,   penalty  for  killing 2049 

protection  of 2009,  2012 

squirrel,  silver  gray,  protection  of... 2013 
transportation  to  State  of  Washing- 
ton, what  permitted 2048 

trespass  in  hunting  prohibited 2033 

trout,  close  season  for 2034-2036 

Eastern    brook.    Loch    Leven,    and 

grayling,   closed  until   1904 2039 

explosives,  gas,  and  poison,  use  pro- 

hibited     2041 

permission  to  use.  how  obtained.. 2 041 

limit    of    catch 2038 

night  flshlng  prohibited 2037 

penalty  for  violation  of  act 2049 

privileges  of  game  warden  and  flsh 

commissioner   2040 

protection  of 2034-2036 

sale  prohibited 2036 
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Game  Laws— continued- 
sawdust  and  lumber  waste  not  to 

be  thrown  In  stream 2042 

what   and   when   unlawful   to   take 

2034-2035 

what  included  under  term  salmon. 4069 
Wallowa  couaty,   Wallowa  lake  and 
tributaries,     what     fishing     per- 
mitted, and  penalty  and  Jurisdic- 
tion of  offenses 2057-2062 

Wallowa   lake   and   river,   deposit   of 

fish  offal  prohibited 2067 

warden,  see  Game  and  Forestry  War- 
den, 
wire  screens  required  at  entrance  to 
what  canals  and  ditches.... 2 064 -2066 
Game  and  Forestry  Warden-^ 

appointment,  bond,  and  salary 2061 

county  warden,  appointment  and  du- 
ties     2062 

deputies,  appointment,  authority,  du- 
ties, and  compensation 2062 

duties  of 2068 

printing  report  of 2430 

privileged  to  catch  trout  for  what... 2040 

report  of    2065 

to  issue  license  to  nonresident  hunter. 2044 
to  issue  tags  for  protection  of  deer- 
skins    2012 

to  keep  record  of  license  for  nonresi- 
dent hunter 2044 

Garden — 
flowers,  see  Horticulture. 

trespass  on,   punishment 1826 

Garnishment^ 

answer  of  garnishee 817 

exceptions  to  and  amendment  of...  819 
reply  to  and  effect  of  lack  of....  320 

certificate  of  garnishee 304 

examination  of  garnishee,  when  au- 
thorized      304 

execution  'against  garnishee 322 

against   property   in   possession   of 

garnishee    234-286 

garnishee,  answer  of 317 

exceptions  to  and  amendment  of.  319 

certificate   of    304 

compeled  to  answer 818 

debt   of   discharged  by  delivery   of 

property  on  levy 236 

disobedience  by,  how  punished....  304 
examination  of,  when  authorized. .  304 

execution  against 322 

against  property  in  possession  of 

234-235 

interrogatories    316 

judgment  against    321 

.    can    not    be    greater    than    that 
against  defendant   in  action...  318 

for  want  of  answer 318-319 

may  discharge  himself,  how 321 

order  restraining  from  disposing  of 

property    ; 323 

to  appear  815 

to  examine 258 

property  in  hands  of,  how  attached  301 
public  officer  not  liable  to  answer  as  269 
reply  to  answer,  and  effect  of  lack 

of  320 

order  to  examine  garnishee 258 

property   in  possession  of  third  per- 
son,   how   attached 301 

wages,   what  exempt 228 

Gas- 
discharge   in   water   or   stream,   per- 
mission,  how    obtained 2041 


injury  to  appliances,  punishment 1881 

Gatee— 

in  partition   fence 43SI 

toll,  see  Roads  and  Hi^rhways. 
Geea^— 

penalty  for  killing  out  of  season 2649 

protection  of    2014 

sinks,    batteries,    swivel    guns,    fire, 
flash  light,  blind,  etc,  prohibition 

against 2016-2019 

Gelding — 
horse  or  Jack  when  runnih^r  at  large, 

provisions  as  to 4266 

Gender — 
masculine  includes  feminine  and  nea- 
ter in  criminal  code 21B 

General^ 

See  MUitla. 
General  Election- 
See   Elections. 
General  Fund-— 
balances    from    special   funds    trans- 
ferred to    24SS 

warrants     against     certain      special 
funds     payable     out    of     general 

funds    2459 

General  Jurisdiction —  

courts  having Art.  YII,  S  1 

General  Laws — 

corporations  to  be  formed  under 

Art.XI,|2 

Gifts- 
deemed   advancement,    when 6688 

for  school  purposes,  disposition  of.. 

Art.   Vin,   fi2..S314 

Gilliam  County — 

boundaries     2364-2369 

Gold  Dust — 
action  for  nondelivery.  Judgment  for 

coin     5724 

adulterating  or   selliner  adulterated..  1872 

having  adulterated  in  possession 1S7S 

selling  adulterated 1872-1874 

Good  Behavior- 
credits,  and  discharge  for  from  pen- 
itentiary      3668-3674 

Good    Morals — 

crime  against,  see  Crimes. 
Goods   in    Bulk — 
sale  of,  certiflcate  from  vendor,  and 

notice  to  creditors  of 4623-4624 

penalty     for     false     statement    by 

vendor     ...» 4626 

what  deemed   4626 

when  presumed  fraudulent 4624 

Government — 

administrative  department 

Art.  VI.  .2383- 

b'usiness  of  governor  to  transact 

Art  V,  §  U 

distribution  of  power Art.  in,  9  1 

executive  department Art-  V 

Judicial  department Art.  Vn 

legislative  department Art  IV 

person  in  one  branch  not  to  exercise 

functions  of  another. .  .Art.  m,  S  1 

records  to  be  kept  where. Art.  VX  9  6 

seat  of.  how  determined.Art.  XTV.  51 

how  removed    Art.  XIV.  1 3 

location  of  public  institutions  at... 

Art.  XIV.  I S 

Governor- 
action  against  corporation,   to  direct 

for  what  365 

Agricultural     College,     president     of 

board  of  regents  to  report  to S63S 
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Governor— continued- 
arrest,  rewards  to  be  offered  for  by. 2386 
assault  with  deadly  weapon,  governor 

may  pardon    1673-1574 

asylum  commissioner,  governor  Is.... 3601 
bacteriologist,   governor   to  appoint.  .2426 

biologist,  to  appoint 2427 

canal  commission,  governor  is  mem- 
ber of   4049 

commander-in-chief  of  militia 8172 

of  state  forces   Art.  V.  |  9 

commission  for  sale  of  school  lands, 

governor  is  member   of 

Art.  Vin,  S  5 

commissioners  to  take  aflddavlts  and 
acknowledgments,      governor     to 

appoint    989 

commissions  of  all  officers,  governor 

to  sign    Art.  V,  S  18 

commutation   of  sentence  by,   power 

to  grant Art.  V,  9  14.  .1672 

congressmen,  governor  to  grant  cer- 

tlflcates  of  election  to 2384 

corporation,  may  direct  action  against 

fbr  what  366 

district  attorney's  office,  vacancy  in 

to  be  filled  by 2603 

deaf-mute   school,   member   of  board 

of  trustees  of 3644 

election,  certificates  of  to  be  granted 
to    United    States    senators    and 

congressmen  by    2384 

writs  of,  governor  to  issue 

Art.  V,  S  17 

election  of,  contest  of  how  determined 

Art.  V,  i  6 

mode  of   Art.  V,  5  4 

rule  in  case  of  tie Art.  V,  {  6 

time  and  place  of.  holding,  and  re- 
turns  .Art.  V     4 

eligibility  to  office  of Art.  V.'s  3 

escheat  proceedings,  governor  to  di- 
rect to  be  brought 6616 

executive  power  vested  in. Art.  V,  5  1 
failure    to    return    bill    when    it    be- 
comes   law    Art.  V,  S  16 

fugitives  from  justice,  powers  and 
duty  of  governor  in  regard  to  de- 
livering,   etc 1718-1736 

health    officer   at   Astoria    and    Coos 

bay  to  be  appointed  by 3906,  3911 

immigration,  governor  to  appoint 
board    of    and    fill    vacancies    in, 

etc 2464-2466 

inaugural   address,   printing 2430 

insane  asylum,   trustee  of •6610 

land  agent,  governor  to  appoint 3294 

land  commissioner,  governor  is 

Art.  Vin.  S  6.  3294 

legal  adviser  of,   who  is 2421 

legislature,    governor    may    convene, 

when  and  how Art.  V,  8  12 

may   administer   oath   to  members 

of     Art.  IV,  §31 

to   report   and   recommend   legisla- 
tion to Art.  V,  S  11 

may  remove  whom  from  office 

Art.  VII,  9  20 

may  require  additional  bond  of  treas- 
urer     2413 

may  require  information  from   what 

officers     Art.  V,  8  13 

message  of.   printing 2430 

military  officers,  appointed  by 

Art.  X.  8  3 

commissioned  by   Art.  X,  8  4 


militia,  governor  may  order  into  serv- 
ice,  when    Art.  V,  8  9,  3270 

necessary  business,   to  transact  all.. 
Art.  V.  8  13 

notaries  public,  to  be  appointed  by.. 2507 

official  acts  of,  duty  of  secretary  of 
state     2388 

pardon,     for     assault     with     deadly 
weapon,   governor  may 1673-1574 

pardons,    notice   to   district   attorney 

of  application    1679 

papers   regarding   to  be   filed  with 

secretary  of  state 1680 

power  to  grant    Art.  V,  8  14,  1672 

report  to  legislature  as  to 

Art.   V.  8  14.. 1676 

statement  of  facts  by  Judge  or  dis- 
trict attorney  1677-1578 

suspension  of  sentence  for  treason, 
and  action  by  legislature 1676 

penitentiary,    duty   to   visit   and   ex- 
penses  and  salary  for 3662,3664 

pilot   commissioners,    to   be   commis- 
sioned   by    3993 

private  secretary  to  and  salary  of. .  .2886 

prosecuting   attorney,    governor   may 
remove,   when    Art  VH,  8  20 

qualifications  of   Art.  V,  8  2 

records  of  office,  where  kept 

Art.  VI.  8  6 

reform  school,  governor  is  trustee  of. 3629 

reprieves,  power  to  grant. Art.  V,    14 . .  1672 

reward,  for  arrest,  in  what  cases  to 
be  ofltered  by 2386 

salary     Art.  Xni.  8  1 

how  audited  and  paid 2922 

senator,    United    States,    governor   to 
grant  certificate  of  election  to... 2384 

signing  bills   Art.  V,  8  16 

soldiers'     home,     governor     to     visit, 
when    3690 

state  forces,  may  call  out  when 

Art.  V,  8  9.  .3270 

state  land  commissioner 

Art.  Vin,  8  6.. 3294 

supreme  judge,   may  be  removed  by 
when  Art.  VII,  8  20 

term  of  office Art.  V,  §§  1,  7 

ceases  when  2863 

tenure  of   2383 

text-book    commission,    governor    to 
appoint    3447 

to    execute    laws Art.  V,  8  10 

transacts  business  of  state.Art.  V,  8  13 

treason,  governor  may  suspend  sen- 
tence in  case  of Art.  V,  8  14.  .1676 

treasurer,  books  of  open  to  governor. 2410 
governor     may     require     additional 

bond  from   2413 

report  of  to  be  published  by  gov- 
ernor     2416 

United  States  senators,  certificate  of 
election  granted  to  by 2384 

university,  president  of  board  of  re- 
gents to  report  to 3621 

vacancy  in  office  of Art.  V,  8  8 

in  supreme  court,  when  to  be  filled 

by    Art.  VTI,  8  4 

what  and  when  to  be  filled  by . . . 
Art,  V.  8  16.  .2848 

veto,    power   of Art.  V,  8  16 

does    not   extend    to    questions    re- 
ferred to  vote  of  people p.  72 

who    not    eligible Art.  V,  ft  8 

Grace— 

days  of,  abolished 4487 
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Grain — 

burning  of,  penalty  for 1784 

grinding,   damages   for  improper 3967 

injury   to  growing,   punishable 1826 

miller's    liability    for    safe    keeping, 

grinding,    etc 3966,3967,3971 

regulations  as  to  grinding 3966 

standard  of  measure  of 4620 

toll  for  grinding  and  bolting 3964 

excessive  toll   3967 

Grand  Army — 
badge,  fraudulent  wearing  of,  punish- 
ment   2090 

post,  action  by  for  relief  of  indigent 

soldiers   and   sailors 3592,  8694 

Grand  Commander— 

of  Indian  war  veterans,  compensation. 369 8 
Grand  Jury — 

appointment  of  foreman 1270 

challenge  to  panel  not  allowed 1269 

circuit  Judge  to  read  act  concerning 

kindling  of  flres  to 1792 

clerk,  grand  Jury  to  appoint,  and  du- 
ties of  1275 

constituted  how Art.  VII,  S  18 

convened  at  discretion  of  court 1264 

county  clerk  in  Multnomah  to  furnish 

list   of  liquor  licenses 2689 

court  to  determine  qualifications 1268 

crime    committed    during    sitting    or 

thereafter,  proceedings 1266 

defendant    not    held    to   answer   may 

be   Indicted    1278 

definition  of   961,  1266 

discharge  of   1276 

when  resummoned  after 1266 

disclosure  by  Juror,  punishment 1297 

district  attorney,  duties  as  to  grand 

Jury     993 

to  prepare  mdictment  and  present- 
ment   1290 

to  attend   sittings 1290 

to  present  indictment 1288 

drawing  of    1267 

court  to  determine  qualifications.  .1268 
Juror   incapacitated,   another  to  be 

drawn    '. 1272 

duties  of,  generally 1277 

•evidence,    what   will   warrant   indict- 
ment   1284 

only  legal  to  be  received 1282 

foreman,  appointed  how 1270 

to  administer  oath  to  witness 1281 

to   sign   indictment 1294 

immunity  of  Juror 1293 

indictment,  foreman  to  sign 1294 

district  attorney  to  prepare 1290 

found  not  true  bill  bars  further  pro- 
ceeding     1299 

proceedings  on 1298 

number  to  concur  in 1294 

resubmission,  and  effect  of 1352 

after  demurrer 1361-1363 

Judge  to  read  act  concerning  kindling 

of   fires    1792 

to  read  section  on  libel  to 177S 

to  read  section  on  prize  fighting  to.  1934 

Jurisdiction    of    1265 

Juror,  answerable  for  perjury  before.  1293 
bound  to  disclose  testimony  of  wit- 
ness when   1292 

immunity  of,  and  for  what  may  be 

questioned     1293 

incapacitated,  another  to  be  drawn.  1272 
making  statement,  must  be  sworn..  1291 
must    disclose    his    knowledge    of 


crime    1S86 

legislature   may   abolish   or   modify.. 

Art.  Vn.  S  18 

liquor   licenses,    list   to   be  furnished 

to    3861 

in  Multnomah,  who  to  furnish SSS9 

grand  Jury  to  make  strict  Inquiry 
as  to  violation  of  law  regarding.3863 
may  order  explanatory  evidence  to  be 

produced     128S 

may  present  for  opinion  of  court  and 

duty  of  court  in  regard  to 12T9 

need  not  hear  evidence  in  deiense...l383 

oath  or  affirmation  of 1271 

powers   of,    generally 1277 

presentment,  how  made 1300 

resubmission    of    Indictment    to.   and 

effect  of    1352 

after  demurrer  1361-1263 

resummoned  after  discharge  when...  126$ 
sittings,    district  attorney  to  attend. 

and  who  may  be  present 1290 

special  laws  regarding  prohibited.. 

Art.  IV.  9  23 

to  be  charged  by  court 12TI 

to  have  access  to  prisons  and  records 

of     1287 

to    inquire    into   condition   and   man- 
agement of  prison  and  officers..  12S6 

to  retire  to  private  room 1274 

Grant-r- 
of  public  land  to  state  and  acceptance 

of  pp.  74.  78 

to  state,  where  purpose  not  specified 

disposition  of Art.  Vm.  8  2.  .3314 

to  university    5781,  5798 

under  donation  act,  see  LAnds. 
Grant  County — 

boundaries    2326-2326.  2335.  2359 

records  of,  affecting  territory  consti- 
tuting Harney   2527 

Grantor  or  Grantee — 

which  to  pay  tax 3153 

Gravestone— 

Injury  to,  punishment 1941 

lien  for  purchase  price 6214 

Graveyard — 

injuring  is  punishable   1941-1942 

Grievances — 
right  of  people  to  apply  for  redress 

of Art.  I.  S  26 

Gross  Frand — 

at  common  law,  punishment 1813 

Grouse— 

protection  of    2020-202$ 

Growing  Crop- 
right  to  on  expiration  of  lease 5759 

Grub  Staking  Contract — 

requirements    of    3985 

Guardian  ad  Litem — 

appointment  of  32-33,  62» 

married  women  need  not  sue  by 30 

to  appear  for  infant 32 

when    proceeds    of   sale    In    partition 

paid   to   480 

Guardian  and  Ward — 
account  by  Joint  guardians,   oath  of 

one  sufficient 5289 

accounts  of  ward,  guardian  to  settle. 5275 
appointment    of    another    instead    of 

guardian,  when  6279 

next  of  kin  has  precedence 5258 

county  court  to  make 5259 

no  application  for  appointment  to 
be  made  during  suspension  of 
Judgrment    of    conviction    against 
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Guardian  and  Ward—oontinued— 

Infant     1449 

nomination  of  guardian ' 5260 

certified  by  Justice  when 6261 

appraisal  of  ward's  estate 6277 

bond  of  guardian,  and  conditions  of. 6263 

discharge  of  sureties   on 6281 

for  spendthrift    5274 

limitation  of  action  against  surety 

on    6282 

new.  when  court  may  require 5281 

of   insane  person 6269 

of  nonresident   6286 

on  saJe  of  land  by 6601 

by    foreign    guardian 5608 

release    of   surety    from,    how    ob- 
tained   6770 

testamentary  guardian,  bond  of 6266 

charitable     corporation     is    guardian 

when    3609 

compensation  of  guardian 6288 

coets  of  action,  when  guardian  per- 
sonally liable  for 674 

of  proceedings   for  sale,   when  ob- 
jection   is    made 6609 

county  court  to  appoint  guardian.  ..6269 

Jurisdiction   over    911 

court  may  make  order  as  to  managing 

estate     6278 

custody  and  care  of  ward,  father  or 

mother  when  to  have 6262 

death  of  ward,  guardian  may  sue  for    34 

debts  of  wards,  guardian  to  pay 6276 

discharge   of  guardian,    by   marriage 

of  female  ward 6280 

of  insane  or  spendthrift 6280 

duties   of  guardian 6263 

embezzlement  of  ward's  estate,   pro- 
ceedings in  case  of 6283 

exclusiveness  of  first  guardianship..  .6287 

expenses    of   guardian 5288 

of  insane  person  or  spendthrift  in 
defense  of  case  allowed  to  ward. 5273 
final  settlement,   proceeds  of  sale  of 
real  property,  how  disposed  of... 6696 

first  guardianship  exclusive 5287 

foreign    guardian,    sale    of    land    by, 

bond  of  6608 

how  to  obtain  license 6605 

in   what    court   proceedings    to    be 

had     5607 

oath  and  notice 6606 

guardian,  appointed  in  foreign  Juris- 
diction, no  authority  in  this  state  760 
costs  of  action  when  personally  lia- 
ble for  674 

land  sold  by,  limitation  of  action  to 

recover    6610 

liability  for  misconduct  in  the  saie 

of  land 6612 

may  be  complainant  in  prosecution 

for  adultery 1917 

may    sue    for    injury    or    death    of 

ward     34 

may  sue  for  seduction  of  ward 36 

partition,  consent  to 482 

when  proceeds  of  sale  on,  paid  to 

480-481 

waste  by,  treble  damages,  eviction, 

forfeiture   347 

guardian  ad  litem,   see  Guardian  ad 
Litem. 

guardian   by  will 6264-5266 

idiot,  guardian  for 6267 

incompetent  person,  guardian  for 6267 

Injury  to  ward,  guardian  may  sue  for    34 

7 


insane  person,   allowance  to   for  de- 
fense     6278 

definition  of   6290 

guardian    for    6267-5268 

appointment    of    6267-5268 

bond 6269 

discharge  of   6280 

powers   and   duties 5269 

inventory  and  appraisement  of  ward's 

estate     5277 

investment   by   guardian,    court   may 

authorize    6278 

of  proceeds  of  sale 6696 

Joint  guardians,  account  by 6289 

Judicial  proceedings,  guardian  in,  see 
Guardian  ad  Litem. 

Jurisdiction  of  county  court  over 911 

Juror,  relation  of  guardian  and  ward 

ground   for   challenge    122 

land  sold  by  guardian,   limitation  of 

action  to  recover 5610 

liability  for  misconduct  in  sale  of  land.6612 
limitation  of  action  against  guardian 
to  recover  estate  sold  by  him... 6610 

management  of  ward's  estate 6276 

marriage   of  female  ward  discharges 

guardian     6280 

misconduct  in  sale  of  land,  liability.  .6612 
mortgage   of   property   when   author- 
ized   5276 

next   of   kin   has   precedence    in   ap- 
pointment of  guardian 6268 

nomination    of    guardian,    by    whom 

made    6260 

when   certified   by  Justice 5261 

nonresident    minor,    appointment    of 

guardian  for  5284 

bond  of  guardian 6^86 

powers  and  duties  of  guardian 6286 

oath  of  guardian  on  sale  of  real  prop- 
erty      6602 

of  foreign  guardian  on  sale  of  real 

property    5606 

partition,  guardian  may  consent  to..  482 
when  proceeds  of  sale  on,  paid  to 

guardian   480-481 

payment  of  debts  of  ward  by  guai;d- 

lan     6275 

powers  and  duties  of  guardian 5262 

of  guardian  for  spendthrift 5274 

of  guardian  of  insane  person 6269 

of  guardian  of   nonresident 6286 

proceeds  of. sale,  application  and  in- 
vestment  of    5694-6696 

residue  on  final  settlement  by  for- 
eign  guardian,   disposition   of 6608 

residue  on  final  settlement  consid- 
ered real  property   6696 

real  property,  guardian  may  sell,  when 

6692-6598 

special  laws  regarding  sale  of,  pro- 
hibited      Art.  IV,  fi  23 

records  to  be  kept  by  probate  court.  1101 

removal  of  guardian 6279 

resignation  of  guardian 5279 

sale  of  land  by  guardian,  authorized 
in   what    cases    ...6275-5^76,5692-6593 

bond  required  of  guardian 6601 

required  of  foreign  guardian 5608 

by  foreign  guardian.  In  what  court 

proceedings  to  be  had 6607 

bond    of    6608 

license,   how  obtained 5605 

notice  by   5606 

oath  of   6606 

resudue  of  proceeds  on  final  set- 
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Guardian  and  Ward— continued— 

tlement,   disposition   of 6608 

certificate    of    county    court   where 
ward  resides,  when  necessary. ..  .6600 

costs   on    6609 

foreign    guardian    may    apply    for 

when    6606 

Irregularities,   what  will  and  what 

win  not  avoid 6611,  6618 

liability   for  misconduct 6612 

license  for,  how  long  In  force 6604 

must  be  obtained 6692-6693 

order  to  show  cause 669S 

order  to  show  cause,  service  of  .6599 

petition  for  6697 

to  foreign  guardian,  how  obtained.6606 
when    certificate    of    county    court 

where  ward  resides  is  necessary.6600 
limitation  of  action  to  recover  land 

sold  6610 

notice  of,  by  foreign  guardian 6606 

to    parties    interested 6698 

to  public,  and  proof  of 6603 

oath  required   of   guardian 6602 

of  foreign  guardian 5606 

objections  filed,  costs  on 6609 

order    to   show   cause   why    license 

should    not    issue 6598 

service  of  5599 

petition  for,   what   to  show 5597 

proceeds    of,    how   applied   and    in- 
vested      5594-5595 

residue  on   final  settlement  consid- 
ered  real   property    6696 

on    final    settlement    by    foreign 

guardian,    disposition 6608 

sale    of    land,    by    guardian,    special 

laws  prohibited Art.  IV,  §23 

seduction  of  ward,  guardian  may  sue 

for   35 

spendthrift,  allowance  to  for  defense. 6273 

copy  of  complaint  to  be  filed 5272 

defined     5290 

guardian  for,  appointment 5270-5271 

discharge    of    5280 

notice  to  spendthrift,  and  hearing.5271 

powers,  duties  and  bond  of 5274 

when  appointment  authorized  and 

proceedings  for 5270-5271 

what  contracts  rendered  void 5272  1 

substituting  another  child  for  infant 

committed  to  guardian,  penalty. .  .1835 
suits,  guardian  to  bring  for  debts  of 

ward   ■ 5275 

sum,  paid  to  surety  for  guardian's 
bond    allowed    on    settlement    of 

account    3763 

sureties    of    guardian,    release,    how 

obtained    5770 

taxation  of  property  held  by  guardian.3073 
testamentary  guardian,  and  bond  of. 

5264-5265 

to  receive  amount  for  support  of 
minor  children  prior  to  and  dur- 
ing administration 1153-1156 

transfer    of    ward's    property,    court 

may  authorize  what 5278 

waste   by   guardian,    treble  damages, 

eviction,  forfeiture 347 

Guards — 
for  transporting  convict   to  peniten- 
tiary,  number  and  compensation. 

how  allowed   2994-2996 

Guldepost — 

injury  to,  punishment 1825 

Guilt— 


to  be   established  beyond  reasonable 

doubt    857 

Gun — 

pointing  at  another  is  a  misdemeanor.  1773 
Habeas  Corpus — 

allowed   by   whom €31 

when    €23 

answer,   demurrer  to 641 

how  signed  and  verified 626 

what  to  contain 626 

when  to  be  made 659 

appeal  from  judgment €61 

arrest   of   person    having   custody  of 

party  and  proceedings  on 648-650 

to  be  committed  or  admitted  to  ball  650 

by  whom  allowed '. 621 

cause  of  imprisonment  to  be  inquired 

into  when   631 

charges    for    producing    party,    when 

applicant  to  pay 657 

commitment  for  criminal  offense,  re- 
manded when    636 

contents  of  writ 624 

copy  of  process  by  which  party  held, 

penalty  for  refusing  to  grlve 651 

county  court  may  hear  when 

Art.  VII.  i  13 

custody  of  party  until  judgment 6S7 

defect  of  form,  writ  not  to  be  disre- 
garded for   6S5 

defined  619 

demurrer  to  return  or  replication 641 

discharge,  granted  when 632.634 

judgment  of   643 

dismissal,  Judgrment  of 643 

district  attorney  may  apply  for  writ 

when    652 

duty  of  ofllcer  or  person  to  obey  writ  656 

fees  to  be  tendered  to  custodian 633 

inquiry  by  court  into  facts  and  cause 

of  imprisonment   631 

judgment,  conclusiveness  of 661 

defined     593 

of    discharge,    obedience,    how    en- 
forced   645 

of  discharge  or  dismissal 643 

what  authorized   643 

jurisdiction  of   660 

county  court  has,  when.Art.  VII,  S  is 
legality    of    certain    judgments    and 

process  not  to  be  inquired  into..  635 
motions   and   orders  same   as   in  ac- 
tion      593 

notice,     given    to    district    attorney. 

when,     639 

to  third  persons  when 6^ 

parties,  how  designated 692 

party  remanded,   when 633.  636 

penalty  for  refusing  to  deliver  copy 

of  order,  warrant,  etc 651 

person  arrested  in  lieu  of,  to  be  com- 
mitted or  bailed 650 

person  once  discharged  not  to  be  im- 
prisoned for  same  cause 646 

person    to    be    produced 627 

when  unnecessary   624 

petition,  how  signed  and  verified 621 

what  to  contain 622 

pleadings,  time  and  manner  of 641 

precept  to  sheriff 630 

privilege  of,  not  to  be  suspended  un- 
less    Art.  1. 1  23 

proceeding  on  commitment  on  crimi- 
nal process   636 

production  of  person 627 

how  dispensed  with 642 
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Habeas  Corpus— continued— 

precept  requiring  644 

when  unnecessary  624 

replication  to  return,  demurrer  to. . . .  641 

how  tjontroverted    641 

how  verified   640 

what  to  contain 640 

refusal    to    obey,    precept    to   sheriff 

to  bring  person 630 

warrant  to  issue 628-629 

return  to  writ,  demurrer  to 641 

how  signed  and  verified 626 

what  to  contain 626 

when  to  be  made 659-660 

service  of  writ,  how  made 663-664 

proof  of    668 

when    person    conceals    himself    or 

refuses  admittance   665 

tender   of   fees    and    undertaking^   to 

custodian    653 

time  for  return  of  writ 659-660 

trial    of    640 

undertaking  to   be   tendered   to   cus- 
todian     653 

warrant  in  lieu  of  habeas  corpus 647 

for   arrest    of    person    having    cus- 
tody of  party,  when 648-649 

to  issue  in  case  of  refusal  or  neg- 
lect to  obey  writ 628-629 

when  production  of  party  may  be  dis- 
pensed with 624 

when    writ    inadequate,    proceedings. 

647-650 

who  may  prosecute  619 

who  not  to  prosecute 620 

writ,     district    attorney    may    apply 

for  when    652 

duty  to   obey 656 

not   to   be   disobeyed   for  defect   of 

form   625 

what  sufficient    626 

what    to    contain 624 

when  allowed  and  who  to  issue 623 

Habitual   Drunkenness — 

cause  for  divorce 507 

Handwriting — 

how    proved    776-778 

opinion,  when  admissible 718 

proof  of  deed  by,  when  tand  how\  madel5351 
Harney  County — 

boundaries   2326 

records    of    Grant    county    affecting. 

transcribing 2327 

Hatciieries — 
See  Fish. 
Health  Certificate— 

when  to  be  given 3908 

Healtii    Ofncer— 
at  Astoria,  appointment  and  duty... 3906 
at  Coos  Bay,  Gardiner,  and  Yaquina 

City     3911 

boatman  at  Astoria  to  convey  to  ves- 
sel     4039 

bond  and  salary  of 3910 

care  of  ship  and  people  by 3909 

examination  of  vessel  by 3908 

expense  of  renovation  of  vessel 3908 

infected  vessel,  where  to  anchor 3907 

negligence  of,  penalty 2137 

refusal  to  submit  ship  to  examination 

of.    penalty    2136 

Heating  Plant — 
for   state   bulldinfir*    power   of    board    - 

to    acquire     5046 

Hedge  Fence — 
may  be  planted  along  highway,  and 


fence  authorized  for  protection  of 

4936-4936 

Heir- 
See  Descent  and  Distribution;   Es- 
tates   of   Decedents;    Parent   and 
Child. 

bastard  is  heir  of  mother 5580 

when  mother  is  heir  of 6681 

fraudulently  producing,  penalty 1834 

Infant  not  prejudiced  by  collusive  re- 
covery of  dower 5643 

liability  for  debt  of  ancestor  and  pro- 
ceedings to  enforce 491-600 

to  refund  proportional  part  for  child 

unprovided   for    6664 

word    not    necessary    to    convey    fee 

simple 6336 

Hereditary   Distinctions — 

not   to    be   conferred Art.  I.  6  29 

Hides— 
deer,   tag  for  required,  and  how  ob- 
tained     2012 

unlawful  to  obliterate  mark  or  brand 

on    2080-2083 

unlawful  to  sell  with  mark  or  brand 

obliterated     2081-2082 

Hlgii  8ciiooit — 

See  Education. 
Hlgii  Water- 
property  removed  by,  how  reclaimed, 
and  arbitration  in  what  case. 3383-3386 
Hlgii  way — 
generally,  see  Roads  and  Highways, 
municipal  corporation  may  aid  in  im- 
provement  and    proceedings    for. 

2520-2621 

navigable  streams  are pp.  73-74.. 4634 

obstructing  or  injuring,  punishment. 

2105-2106 

special    laws    regarding    prohibited . . 

Art.  IV,  §  23 

Historical   Works— 

as    evidence    770 

Holder  In  Due  Course — 

See  Negotiable  Instruments. 
Holidays- 
effect  on  computation  of  time 631 

instruments     maturing     on.     payable 

when     4487,  4692 

legal,  what  are 3918-3919 

negotiable  instruments,  how  affected 

by 3918 

maturing  on.  payable  when. .  .4487.  4692 
nonjudicial  days,  what  are  and  what 

business  may  be  done  on 946 

proceedings  falling  on,  when  to  be 

had     947 

Home — 

See  Soldiers*  Home. 
Homestead — 

creditor  may  sell,  when 226 

exemption   from   execution,    claim   of 

on  levy   224 

continues  after  death  of  debtor. . .  226 

what  and  extent  of 221-222 

mortgage  lien  enforced  against 223 

outstanding,    registration    of    land 

transfer  not  allowed 6447 

what    part    liable    to   execution,    and 

proceedings    222-225 

Homicids — 

See  Manslaughter;  Murder, 
assault  with  intent  to  commit,   pun- 
ishment   1767 

attempt  to  kill  by  poisoning  or  means 
not  constituting  assault 1770 


100 


General  Index. 


[  References  are  to  sections.    Oregon  Constitution,  pages  27  to  72.] 


Homicide— continued— 

excusable   when   1758 

justifiable  when    1757 

kllUns:  by  public  officers,   when  Jus- 
tifiable    1756 

verdict   in   case   killing  Justifiable   or 

excusable     1759 

Hop  Boxes — 

dimensions  of 4622 

Hops — 

See   Horticulture. 
Horse- 
larceny  of,  punishment 1801 

lien    for    shoeing,    provisions    as    to 

and  how  enforced 6693-5699 

running  at  laxge,  see  Animals. 
Horticulture — 
all  prunlngs  and  cuttings  to  be  bumed.4190 
commissioners    to    present    evidence 
and  district  attorney  to  prosecute 

for  violation  of  act 4197 

owners    of    nurseries,    orchards,    hop 

yards,  etc*,  required  to  spray. ..  .4191 
packing  or  delivering  for  shipment  in- 
fected  fruit,   and   penalty. .  .4196-4196 
penalty    for   violation  of  act   regula- 
ting nurseries,  hop  yards,  etc 4196 

quarantine  of  orchards,  how  effected.4182 
spray,  certificate  of  purity  to  go  with 
packages  and  penalty  for  failure. 

4192-4193 

unlawful    to    import    or   sell    Infected 

fruit    4196-4196 

State  Board: 

biennial  report   of 4187 

compensation  of  members 4187 

duties  of  president 4177 

•    how  constituted,  and  appointment  of 

members     4176 

infected  trees,  nuisances,  proceedings 
relating  to  and  authority  to  abate.4185 

Investigations,  how  made 4186 

lien  for  abating  nuisance  of  infested 

orchard    4185 

may  appoint  quarantine  guardian,  fix 
salary  and  report  violation  of  law 

4183-4184 

may  receive  donations  and  select  lec- 
turers      4179 

meeting  of,  when  held 4179 

members  to  visit  district.  Inspect  and 

quarantine    orchards    4182 

oath    of    members 4178 

office,  where  held  and  when  open... 4180 

qualification  of  members 4177 

quarantine    regulations   and   publica- 
tion  of    4181 

report 4187 

provision  for  printing 2430 

to  legislature   4189 

residence  of  members 4177 

secretary,  duties  of 4186 

oath  and  compensation 4178 

terms  of  office  of  members 4177 

treasurer,    bond    of 4178 

duties   of    4188 

oath  of   4178 

Hotel  Keeper — 

lien,  and  enforcement  of 6703-5705 

House — 
security    from    unreasonable    search 

and  seizure  Art.  I,  8  9 

House  of   Representatives — 
adjournment,     when    concurrence    of 

senate  necessary Art.  IV,  5  11 

attorney-general    to   give    opinion    to 


when    2421 

ayes  and  nays  to  be  entered  when.. 

Art.  IV.  fi  13 

bills  for  raising  revenue  to  originate 

in     Art.  IV.  S  18 

chief   and   calendar   clerk   to  remain 

after   session    3381 

chief  clerk,  authority  and  duty. 2374 -2379 

to  deposit  books,   etc.,  where 2392 

clerical  service  for  members 2375 

clerks,    at   what    time   to   report  for 

work     2379 

to   be  competent    23TS 

under  whom,  and  hours  of 2374 

election    of    officers.    Judge    of    elec- 
tion,   etc Art.  IV,  §11 

failure   to   organize,    effect 

Art,  rv,  S  12 

general  powers    Art.  IV.  8  17 

how  constituted Art.  IV,  SS  2-4 

Journal,    to    be    corrected    and    com- 
pleted when    2381 

entry  of  yeas  and  nays  when 

Art.IV,f  13 

to    be    kept Art.  IV,  518 

number  of  members 2366 

officers  of,  and  election. Art.  rV,  i  11.. 2373 

compensation  of   2376 

none  except  those  provided  for  by 

law    2380 

to  be  selected  from  different  coun- 
ties     2377 

punishment  of  members.  .Art.  IV.  3  15 

of  persons  not  members 

Art.  rv,  i  16 

qualification  of  members.  Art.  IV.  S  H 

quorum    Art.  IV,  {  12 

secret  session,  when  may  be  held 

Art.  IV.  3  14 

secretary  of  state  to  present  record 

of   executive   department 238S 

stationery     2382 

stenographers,   at   what   time   to  re- 
port  for  work 2379 

compensation  of  2376 

to  be  competent 2378 

under  whom,  and  hours 2374 

to  have  all  necessary  powers 

Art.  rv.  1 17 

treasurer's  books  open  to 2410 

Hurdy-gurdy  House — 

Jurisdiction  of  action  against 2116 

license,  fee  and  term 3870 

form  of  blank,  and  how  provided... 3871 
penalty  for  keeping  without  license.. 2116 
sheriff  to  prosecute,  penalty  for  re- 
fusal      2117 

tax  to  be  collected  by  sheriff  and  dis- 
position of 8872 

unlicensed   unlawful   3869 

Husband  and  Wife- 
See  Married  Women, 
abandonment  of  wife,  actions  by  not 
to  abate  on  husband's  return.... 6247 

right  of  wife  on 6246 

adoption  of  child,  must  Join  in  peti- 
tion for  5316 

attorney  in  fact,   either  may   be  for 

other    6287 

civil  remedies  against  each  other 5235 

conveyances  between  valid 5236 

of  wife's  property 5334 

debts,  neither  liable  for  other's 5338 

divorce,  see  Divorce. 

expenses  of  family,  both  liable 5239 

husband   not   liable   for  act   of   wife 
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Husband  and  Wife— continued- 
resulting  from  official  position  In 
incorporated  church  or  society. .  .5191 

husband,  tenant  by  curtesy 5544 

when    to    be   Joined    in    actions    by 

and  against  wife 30 

interest    in    property    of    the    other, 

neither   has    5234 

issue,    when    conclusively    presumed 

legitimate 787 

Joint  deed  to  convey  property  of  wife. 5334 
personal  property,  what  proportion  to 

receive  on  death  of  other 5678 

presumption  from  deportment  of  per- 
sons      788 

registration   of   title,    indorsement   of 

assent   on   application 5403 

registration    of    wife's    personal    es- 
tate, and  effect 5251-6253 

separate     property,     civil     remedies 
against  each  other  for  control... 5235 
not  subject  of  contract  between  or 

liable  for  contracts  of 'other 6284 

void  and  voidable  marriage,  and  pro- 
ceedings to  declare 501-506 

wife,  as  party  to  action 30-31 

civil  disabilities  removed 5250 

contracts  and  liabilities  bindin^r  as 

if   unmarried    6249 

dower  rights  of.  see  Dower, 
pecuniary  rights  of  not  subject  to 

husband's  debts   6244 

personally  liable  for  civil  injury... 5248 
presumed  forced  upon  acting  with 

husband   in   crime 788 

property  earned  by  own  labor  not 

liable  for  debts  of  husband 5246 

registration  of  personal  estate,  and 

effect  of 5261-5253 

support  of,  decree  for  may  be  modi- 
fled    5243 

petition  and  order 6240-5241 

practice    to    conform    to   that    in 

divorce  cases   6242 

witnesses   against   each   other,   when 

may  be   724-726 

in  criminal  action 1401 

Hydrate  of  Chloral- 
license    for    sale    of,    see    Poisonous 
Drugs. 
Identity— 
of  person  presumed  from  identity  of 

name 788 

Idiot- 
See  Insane. 

can  not  be  elector Art.  II,  8  3 

can  not  be  Juror 120 

guardian  may  be  appointed  for 6267 

Illegitimate  Child- 
heir  to  mother,  but  can  not  claim  by 

representation  through  her 5580 

mother  heir  to,  when 6581 

subsequent  marriage  of  parents  legit- 
imates     5226,  5680-6581 

Immigration — 
board  of,  appointment,  powers,  etc... 2464 
honorary  commissioners  may  be  ap- 
pointed      2466 

vacancies,  how  filled 2465 

power  of  legislature  to  regulate 

Art.  1,  5  31 

Immoral  Acts — 
not  otherwise  punishable,  punishment 

of   1930 

Immunities — 
what  prohibited Art.  I,  9  20 


I  Impairment — 

of  corporate  rights,  prohibited 

Art.  XI,  5  2 

Impartial  Jury — 

right  of  accused  to Art.  I,  5  11 

Impeachment — 

of  Judicial  record 753 

of  witness   850,  852-863 

grand  Juror  may  be  called  for 1292 

public  officers  not  subject  to 

Art.  Vn,  5  19 

I  m  potency — 

cause  for  divorce 607 

Imprisonment — 
action  for  false,  costs  and  disburse- 
ments    561 

for  debt,  prohibited  except. Art.  I,  5  19 

seamen  not  liable 2075 

execution  of  civil  process,   imprison- 
ment on  and  discharge  from 219 

of  sentence  in  criminal  action,  see 
Criminal  Procedure, 
in  another  county,  when  ordered  and 

expense  of  1463 

in  contempt  proceedings 673 

in  county  Jail,  where  executed. 1464 

commencement    and    determination 

of  2166 

in  municipal  corporation,  limitation  on 

power  of  2711 

in  penitentiary,  for  life,  effect.* 2164 

for  term  less  than  life,  effect 2168 

Judgment,  what  to  specify 2162 

treatment  of  convict 2162 

voluntary  absence  not  counted 3161 

when  sentence  commences 2161 

Judgment  of,  how  executed 1462 

on  failure  to  pay  fine,  duration  of...  1443 
penalty   for   refusal   to  give   copy   of 

process 651 

Improved  Lands — 

trespass  on,  punishment 1826 

Improvement  Bonds — 

of  municipal  corporations 2730 

Improvements — 

in  dower,  damages  for  use  of 5640 

public,   by  United   States,  appropria- 
tion of  sites  for 4766 

set-off    to   damages    for   withholding 

real  property 831 

Inadvertence — 

relief  from  Judgment  through 103 

incest — 

definition  and  punishment 1938 

Inclosures — 

See  Fences. 
Incompetency — 
of  Judge  or  prosecuting  attorney,  re- 
moval     Art.  vn.  5  20 

of  officers,  how  punished. Art.  Vn,  5  19 
incompetent  Person — 

guardian  for,  see  Guardian  and  Ward. 
Incorporated  Town — 

how  served  with  summons 65 

wharves  within,  regulation  of  building 

4042-4043 

Incorporation — 

See  Corporations, 
of  cities  and  towns,  see  Municipal  and 
Public  Corporations. 
Indebtedness — 
of  corporation,  liability  of  stockholders 

Art.  XI.  9  8 

Indecent — 
acts  not  otherwise  punishable,  punish- 
ment . . . , 1980 

exposure  and  exhibition,  punishment.  1922 
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Indecent— continued- 
pictures  and  literature,  punishment ..  1936 
Indemnity  Fund — 
land    registration,    how    derived,    and 

investment  of  5491-6492 

Indenture — 

See  Master  and  Servant. 
Independence — 

declaration  of   p.  1 

Indexes — 

chattel  mortgage  record 6631 

land    registration,    tract,    and    alpha- 
betical     5489-5490 

Indians — 
enticing    from    reservation,    unlawful 

and  penalty 3914-3916 

fines,  disposition  of 3917 

fishing  rights  not  affected  by  law  re- 
garding enticement  3916 

marriage    of    whites    with,    void    and 

penalty  for    1999-2000 

penalty  for  solemnizing,   or  issuing 

license    2001 

rights  of.  unimpaired  on  organisation 

of  territory 6771 

selling  liquor  or  firearms  to,  punish- 
ment   1969 

Indian  War  Veterans — 
certificate  of  registration  and  author- 
ity  of    3597 

registration  of,  general  provisions 

8595-3698 

per  diem  of  grand  commander 3698 

relief  of 3591 

Indictment — 
act    constituting    crime,    manner    of 

stating   1303,  1305 

against  several,  conviction  or  acquit- 
tal of  less  than  all 1322 

all  crimes  prosecuted  by 1232 

all  persons  concerned  to  be  Indicted  as 

principals    1324 

allegation  as  to  person  injured,  erro- 
neous  immaterial    1310 

of  intention  to  defraud,  what  sufil- 

cient 1866,  2189 

of  place  "within  the  county,"  when 

sufficient  1323 

animal,  how  described 1311 

answer  to.  refusal  to  make,  what  en- 
tered   1335  I 

time  allowed  for 1333 

what  defendant  may  make 1334 

appendix  of  forms pp.  749-752 

arraignment  on.  see  Arraignment, 
arson,   form   of  stating  crime. .  .p.  750 
assault  and  battery,   form  of  stating 

crime  p.  762 

burglary,  form  of  stating p.  751 

certainty  and  directness  essential 1306 

construction  of  words  used 1312 

contents  of   130:^. 

corporation  may  answer  by  counsel.  .1368 
crime  charged  in  the  alternative  when.  1308 

defect  of  form,  effect  of 1315 

defendant  indicted  by  fictitious  name.  1307 
may  be  proceeded  against  by  name 

in  indictment  when 1331 

demurrer,    grounds    of,    and    time    of 

making 1356-1357 

discharged   for   want   of   prosecution, 

when  1383 

disclosure  in  regard  to.  how  punlshed.1297 

failure  to  find,  proceedings 1559-1660 

fictitious  name.    Indictment  by 1307 

when  prosecution  to  proceed  under.  1331 
first  pleading  on  part  of  state 1302 


forgery,  fact  of,  how  stated 1320 

form  of  stating  offense p.  751 

when  misdescription  of  instrument 

immaterial   1S20 

form    1304 

of  stating  act  constituting  crime... 

pp.  749-752,  1305 

statement  of  crime  in  but  one  form.l30S 
grand  Jurors,  number  to  concur  in...  1294 
grand  Jury,  may  be  convened  in  dis- 
cretion of ,  court 1264 

indorsed  and  signed  how 1294 

larceny,  form  of  stating  crime  in. p.  751 

libel,  facts,  how  stated 1319 

form  of  stating  offense p.  752 

manslaughter,  form  of  stating  act 

p.  750 

matters  Judicially  known  need  not  be 

stated  1316 

motion  to  set  aside,  and  proceedings 

thereon  if  granted 1350-1352 

when  made  and  heard 1350 

murder,  manner  of  stating. pp.  749-750 
must  charge  but  one  crime  and  in  one 

form    1308 

name  of  private  prosecutor  to  be  in- 
dorsed on  1446 

not  found  true  bill,  proceedings 1298 

bars  further  proceedings 1299 

not  insufficient  for  defect  of  form 1315 

not  to  be  published  until  after  arrest 

of  defendant,  when 1296 

order  for  resubmission  to  grand  Jury, 

and  effect  of 1352 

perjury,  fact,  how  stated 1321 

form  of  stating p.  752 

subornation  of  1321 

person  in  contempt  liable  to 674 

pleas  to.  what  authorized 1366 

polygamy,  form  of  stating  crime 

p.  752 

presented  how  1296, 1300 

presumptions  need  not  be  stated 1316 

private    prosecutor,    name    to    be    in- 
dorsed on   1446 

public  record,  indictment  is  when 1296 

rape,  manner  of  stating  act p.  750 

resubmission  to  grand  jury 1361-1S63 

robbery,  manner  of  stating p.  750 

set  aside,  for  failure  to  Insert  names 
of  witnesses  examined  before 

grand  Jury  1349 

information   may   be   drawn   there- 
after    1263 

new  to  be  found  when 1353 

not  a  bar  1354 

on  motion  when   1349 

signed  how   1294 

statement  as  to  person  injured  or  in- 
tended to  be  not  material 1310 

statute    defining   crime    need    not   be 

strictly  pursued 131* 

private,  how  pleaded 131S 

subornation  of  perjury 1321 

sufficient  when 1314 

time,  when  material,  to  be  stated  pre- 
cisely :  otherwise  not 1809 

when  new  to  be  found,  or  defendant 

discharged    1353 

witnesses'  names  to  be  inserted 1295 

setting  aside  for  failure 1349 

Indigent — 

pupils,  loan  of  text-books  to 33S9 

soldiers  and  sailors,  see  Soldiers.  Sail- 
ors and  Marines. 
Indirect  Evidence — 
defined 686.  6S1 
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Indespensabte    Evidence — 

defined    689,  681 

Indorsement — 

of  negotiable   instrument,   see   Nego- 
tiable Instruments. 
of   summons   of  date  of  delivery   for 

service   54 

Infants— 

See  Guardian  and  Ward;  Minors, 
adoption  of,  see  Adoption. 

age  of  majority 5330,  5332 

appears    in    action    by    guardian    ad 

litem  32 

commitment    to   reformatory    institu- 
tion    1449 

compensation  for 1450 

committed  to  one's  care,  substitution 

of  another  child  for,  penalty 1835 

confession  of  judgment  in  action 

against 187 

contracts  by  females  above  eighteen 

valid   5831 

county  court  has  jurisdiction  over....  911 

gfuardian  liable  for  costs 574 

injury   or   death   of,    who   may   bring 

action  34 

judgment  in  criminal  action  against..  1449 

suspension  of  1449 

liquor,  giving  to  minors  punishable . .  1977 
marriage  of  female  equivalent  to  ma- 
jority     6332 

partition,  guardian  may  consent  to. . .  482 
when  proceeds  of  sale  on.   paid  to. 

guardian    480 

seduction  of,  who  may  bring  action...     35 

service  of  summons  upon 55 

statute  of  limitations,  effect  of  upon    17 
Inference — 

defined  782-783 

founded  upon  what 785 

Inferior  Court — 

acts  of.  constituting  contempt 662 

review  of  decision  by  writ  of  review. . 

594-603 

costs  of  575 

Information — 
act  authorizing,  not  to  do  away  with 

grand   jury    1264 

action  upon,  who  liable  for  costs 576 

arrest  on,  see  Criminal  Procedure. 

defined   1681 

district  attorney  authorized  to  file 1258 

examination  on,  see  Criminal  Proced- 
ure. 

filed  when 1260 

form  of,  and  manner  of  stating  act..  1259 
grand  jury  may  be  convened  in  discre- 
tion of  court  1264 

how  construed,  and  proceedings  under.  1260 

in  what  special  cases  authorized 1263 

justice's  court  to  proceed  as  on.  when 

crime  not  within  jurisdiction 2290 

name  of  private  prosecutor  to  be  in- 
dorsed on  1446 

names  of  witnesses  to  be  indorsed . . .  1262 

set  aside,  another  may  be  drawn 1263 

when    defendant     to    be    discharged 

under    1260 

witnesses,  compelled  to  testify  before 
district  attorney,  and  punishment 

for  refusal  1261 

names  of.  Indorsed  on 1262 

Inheritance — 

See  Descent  and  Distribution, 
action  for  injury  to,  who  may  main- 
tain     6393 

Inhuman  Treatment — 


cause  for  divorce 507 

initiative  and  Referendum — 

amendment  to  constitution p.  72 

elections  on  questions,  when  to  be  had 

p.  72 

how  questions  referred  to  people. p.  72 
measure  when  to  become  law ....  p.  72 

petitions p.  72 

and  orders,  where  filed p.  72 

style  of  bills p,  72 

veto   not   to  extend  to  measures   re- 
ferred   p.  72 

Injunction — 

after  answer 421 

against  nuisance,  when  authorized. . . .  343 

allowance  of,  when 418 

county  court  may  grant  preliminary.. 

Art.  VII.  8  13..  923 

definition  of,  and  how  enforced 417 

during  pendency  of  suit,  when  allowed 

420-421 

enforcement  of 417 

hearing  on,  when  421 

jurisdiction  of  county  court 

Art.  Vn,   513..  923 

modification   of    422 

motion  to  vacate  or  modify 422 

service     and    Vetum     of     order,    and 

waiver  of  419 

stay  of  action  by,   not  part  of  time 

limited  to  commerce 20 

trade-mark,  restraining  use  of  by 4616 

undertaking  and  affidavits  to  be  filed.  419 

undertaking:  to  be  required 418 

injury — 
by  defective  streets,  etc.,  in  municipal 

corporations 2720 

death  by,  action  for 381 

every  person  to  have  remedy  for  what 

Art.  I.  810 

to  child,  who  may  maintain  action. . .     34 
to    inheritance,    who    may    maintain 

action   5393 

to    personal    property,    limitation    of 

action  6 

wanton,  to  animals  or  personal  prop- 
erty, punishment  for 1814 

inland   Bill— 

definition  of 4631 

need  not  be  protested 4664 

Innkeeper — 

lien,  and  enforcement  of 5703-5705 

innocence — 
of  crime  or  wrong,  presumption  as  to  788 

presumption  of,  in  criminal  action 1392 

Inoculating — 
oneself  or  another  with  dangerous  dis- 
ease, penalty 2134 

Inquest — 

See  Coroner, 
jury  of,  see  Jury. 
Insanity — 
absence  of  county  judge,  who  to  act 

on  complaint  of 8619 

appeal  from  order  committing  for.... 3619 

as  defense  in  criminal  action 1393 

complaint  of  and  proceedings  on. 3619 -3620 
defendant  acquitted  in  criminal  action 

on  account  of.  proceedings 1424 

insane  person,  how  served  with  sum- 
mons       65 

guardian  for  5267-5268 

appointment  of   5268 

bond  of   5269 

dlschar^re  of   6280 

powers  and  duties 5269 

sale  of  property  by,  see  Guardian 
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I  nsan  ity-*conti  nued— 
and  Ward. 

not  entitled  to  vote Art.  n.  fi  3 

partition    of   property   of,    guardian 

may  consent  to 482 

proceeds  of  sale  on,  when  paid  to 

guardian   481 

time  to  bring  action 17 

transporting   to   asylum,    sherifT   to 

receive  fee,  except 2936 

•  of  convict  in  state  prison,  inquiry  and 

commitment    3623 

physician's  fee  for  examination 3620 

proceedings,    fees   of  witnesses,   phy- 
sicians, officials,  etc 3620 

Insane  Asylum: 
accounts  kept  and  monthly  report  by 

superintendent  3616 

all  indigent  patients  to  have  like  care.3621 

bills,  how  approved  and  audited 3618 

board  of  trustees,  expenses  and  com- 
pensation     3618 

how  constituted,  and  authority  and 

duties  of 3610 

secretary,  who  is 8614 

commitment     of     convicts     In     state 

prison,  how  made 8628 

courts  may  commit  persons  charged 

with  crime 8622 

entry  in  Journal  by  county  court  of 

discharge  or  death  of  patient 3627 

expenditures,  how  made 8615 

expenses  of  committing,  how  paid 8620 

governor  to  make  semiannual  visits.  .3624 

notice,  of  death  of  patient 3626 

of  discharge  of  patient 3626 

pay  by  patients,  and  treatment  of 3621 

pay  roll  of  employees,  and  payment  of. 3617 

persons,  how  committed 3619-8620 

when  not  to  be  sent 8619 

physicians,  appointment  and  duties.. 3612 

salary  3612 

printing  report  of  commissioners 2430 

report,  when  to  be  made 3610 

superintendent     and     assistants     ap- 
pointed, salaries  and  duties. 8611-3612 

authority  and  duties 3615 

bond    8611 

legal  advisor  of,  who  Is 2421 

qualifications    3611 

supplies,  how  furnished 3615 

transporting  persons  to,  sheriff  to  re- 
ceive fee  for,   except 2936 

Inscription— 

as  evidence  of  common  reputation 718 

on  corner  or  bearing  tree,  defacing  or 

injury,  punishment   2112 

Insolvent — 
administrator  or  executor  may  com- 
pound for  debt 1211 

corporation  declaring  dividend,  liabil- 
ity of  directors  for 6066 

Inspection — 
of  books  and  papers  pending  action. . .  633 

of  records,  citizen  is  entitled  to 729 

of  writing,  by  adverse  party 855 

of  writings,  and  penalty  for  refusal...  633 
Installments — 
decree  of  foreclosure  when  debt  pay- 
able in   430-431 

execution  of  judgment  payable  in 192 

payment  of  Instrument  by.  as  affect- 
ing negotiability  4404 

payment  of  street  and  sewer  assess- 
ments In   2727-2728 

presumption  of  payment,  when 788 


Institutes — 

school,  see  Education. 
Instructions — 

by  court,  as  to  effect  of  evidence 857 

what  to  contain 139 

instruments — 
alterations   in,   to  be   explained   how, 

and  by  whom 800 

authority  to  execute,  when  to  l>e  under 

seal    796 

construction  of 705-712 

to  be  construed  by  court 186 

cured,  as  evidence 5380 

definition    in    negotiable    instrument 

law    4592 

execution  of,   defined 766 

by  corporation  to  hold  and  dispose 

of  church  property 6197 

recital  of  facts  presumed  true 787 

seal,  effect  of 765 

sealed,  discharged  or  modified  by  oral 

agreement    765 

telegraphic  copy  of,  and  effect 47S8 

when  evidence  of  execution  not  nec- 
essary   775 

witnessed,  how  proved 773-774 

Insurance — 
arson,  by  burning  with  intent  to  in- 
jure insurer 1785-1786 

agencies    and    agents,    establishment 

and  appointment 3720 

agent,    additional,    payment   required 

and  mode  of  proceedincr 3730 

certificate  and  fee  for 3729 

what    to    show    and    penalty    for 

failure   to   procure 3731 

for  life  insurance  company,  license 

fee   5117 

for  life  or  mutual  company,  annual 

license  nesessary 3752 

insurance    to    be    effected    through 
resident    agent,    except    in    what 

cases 372« 

license  of 3725 

word,   how  construed 3731 

amount  to  be  paid  by  fire  company  on 

loss  of  building 3720-3721 

annual  statement  of  company,  affi- 
davit attached  to 8726 

blanks,  forms,  circulars,  etc.,  expense 

of   3706 

brokers,    license    of   and    penalty    for 

failure   to  pay 3725 

burning  with   intent  to  injure   insur- 
ance company,  punishment..  1785-178$ 
company  not  to  do  business  without 

license    3709 

conditions    on    which    insurance   may 

be  issued 8727-3728 

examination  of  company,  expense, 
who  to  pay,  and  penalty  for  fail- 
ure   3724 

fees,  for  agent's  certificate 3729 

for  filing  statement  of  mutual  fire 

company   3747 

for  life  Insurance  agent's  license... 51 17 

for  registering  policy  title 3727 

license  fees,  fines,  and  taxes,  amount 

and  disposition  of 3724 

fines,   collected  from   insurance   com- 
pany, amount  and  dlsposition.3724.  3755 
fire  insurance,  amount  paid,   on  loss 

of  building 3720-3721 

on  partial  loss 3720-3721 

company,   liabilities  of,  how  deter- 
mined   3722 

forfeiture,  how  effected 3738 
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I  nsu  rance— conti  nued— 

la^r  applies  to  existing  business 3738 

license,  annual  necessary  for  life  and 
mutual  companies,  and  for  agents 

of   3752 

co-operative  or  mutual  company... 

3750-3751 

fee.  for  life  insurance  agent 6117 

for  life  or  mutual  company,  dis- 
position of  3753 

for  life  or  mutual  company,  failure 

to  pay  forfeits  right 3753 

for  life  or  mutual  company,  notice 
of  failure  to  pay,  and  examina- 
tion of  3754 

for  additional  agent 8730 

of  brokers,  and  penalty  for  failure 

to  take  out 3725 

required    3709 

revocation  for  violation  of  law 8732 

to  companies,  and  terms  of 3723 

life  insurance  company,  license  fee  for 

agent    5117 

penal  provision  for  violation  of  act, 
compensation     of     commissioner, 

and  disposition  of  fine 3755 

lodge  system,  or  organization  for  mu- 
tual  protection   of   members,   not 

within  act   3733 

partial  loss,  amount  to  be  paid.. 3720-3721 
penalty  for  violation  of  act,  and  how 

recovered    3736 

persons  doing  insurance  business,  who 

within  meaning  of  act 3735 

premiums  unearned  to  be  returned. .  .3737 
surety   companies,    see   Surety   Com- 
panies, 
taxes  collected  from  insurance  com- 
pany,   disposition   of 3724-3755 

title  of  policy  to  be  registered,   and 

fee  for  3727-3728 

to  be  effected  by  resident  agent,  ex- 
cept in  what  cases 3726 

unearned    premiums    to   be   returned.' 

and  manner  of 3737 

Domestic  Corporation: 
advertising  greater  than  paid  up  cap- 
ital with  view  to  deceiving  pub- 
lic, penalty 3718 

assessments  levied  to  repair  capital. .  .3714 
examination    by    commissioner,     and 

license,  when  revoked 8713 

experts,    employment   of  and   com- 
pensation     3715 

powers  and   duty   of  commissioner 

as  to , 3715 

refusal   to   permit  or  pay   expense, 

penalty    3715 

license  revoked  for  refusal  to  pei'mit 

examination    3713 

loan  to  stockholders  prohibited 3711 

not  to  invest  in  mining  stock 3710 

organisation  and  requirements  neces- 
sary to  do  business  3710 

penalty  for  doing  business  after  revo- 
cation of  license 3713 

power  to  hold  real  property 8710 

stockholder,    not   to  be   interested   in 

security  3711 

property  in  name  of.  not  to  be  ad- 
mitted as  asset 3711 

terms    more   favorable   than   defined, 

prohibited  8712 

Foreign  Company: 
act  not  to  affect  outstanding  policies, 
or  to  affect   company   possessing 
what  assets    3719 


attorney,  appointment  of 3716 

charter  may  be  required  to  be  filed... 3734 

conditions  required  of 371ti 

deposit 3711 

character  of  may  be  changed 3711 

effect    3711 

how  withdrawn  3711 

Interest  on,  disposition  of 3711 

investment  in  lieu  of *. 3711 

doing  business  after  revocation  of 
license,  penalty  3717 

organized  without  United  States,  what 
required  of 3718 

proceedings  against  for  failure  to 
comply  with  requirements 3717 

realty  held  by  state  treasurer  as  trus- 
tee, how  sold  3711 

resident  agent,  appointment  and  re- 
port   8724 

revocation  of  lioense  for  failure  to  fur- 
nish satisfactory  evidence  of  com- 
pliance with  law 8717 

service  upon,  how  had  when  attorney 
absent  or  disqualified 3716 

service  upon  commissioner  for,  pro- 
ceedings, within  what  time 3716 

statement  of  resident  agent,  and  fee 
for  filing 3724 

tax  upon,  and  in  lieu  of  what 8724 

what  satisfactory  evidence  of  require- 
ments   3717 

Fraternal  Societies: 

exempt  from  insurance  laws 3724,  3740 

power  of  commissioner  to  decide  what 

are   3749 

Insurance  Commissioner: 

examination,  of  domestic  corporations.3713 

of  foreign  company  8717 

of  mutual  fire  company,  fee  for.... 374 7 
powers  and  duties  of  as  to 3715 

secretary  of  state  is,  and  compensa- 
tion as  3706 

surety  company  to  pay  license  to 3757 

to  file  charter  of  company,  and  furnish 
certificate  to  corporators 3708 

to  file  statement  of  surety  company, 
and  certify  to  treasurer 3757 

to  furnish  copy  of  license  certificate, 
and  fee  for   3707 

to  see  that  laws  are  executed 3708 

Mutual  Companies: 

annual  license  necessary   8752 

license  fee.  disposition  of 3753 

failure  to  pay 3753 

notice  of  failure  to  pay  license  fee, 
and  examination 3754 

penalty  for  violation  of  act 8755 

Mutual  Fire  Company: 

annual  meetings,  and  who  may  vote  at.3741 

annual  statement  to  be  filed,  and  what 
to  contain 3744 

conditions  upon  which  may  do  busi- 
ness   3740 

examination  of  ^companies'  afCairs, 
when,  and  what  action  authorized 
upon    3745 

false  statement,  penalty  for  makin^r*  .3746 

fee  for  filing  statement 3747 

lodge  system  with  ritualistic  work,  not 

within  law  3748 

organization  and  exemption  from  in- 
surance law 3739 

reserve  fund   3743 

traveling  expenses  of  commissioner  in 
making  examination  3747 

withdrawal  of  members 3742 

Mutual  or  Co-operative  Company: 
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insurance— continued- 
conditions  upon  which  may  do  busi- 
ness   3750-3751 

emergency   fund,    power   ot  attorney, 

and  other  requirements 3751 

license  for   3750 

requirements  and  provisions 3750 

Insurrection — 
debt,  coiihty  may  create  in  suppress- 
ing   Art.  XI,  fi  10 

of  municipal  corporation,  state  may 

assume Art.  XI,  8  8 

state  may  create  in  suppressing. . . 

Art.  XI,  8  7 

In   what    case    treason,    and   punish- 
ment   1737-1740 

suppressing,    governor   may    call    out 

forces Art.  V.  8  9.. 3270 

refusal   to   obey   order,   punishment 

'or     3272 

Intent — 

allegation  of,   in   indictment  for  for- 
gery,  what  sufficient 1866 

fraudulent    intent    in    conveyance,    a 

question  of  fSact    65il 

malicious  and  guilty,  presumed  from 
deliberate  commission  of  unlawful 

act  787 

to  defraud,  in  criminal  procedure,  what 

sufficient  proof    2189 

to  murder,  presumed  from  deliberate 

use  of  deadly  weapon 787 

unlawful,  presumed  from  unlawful  act  788 
Interest  and  Usury — 
agreement   in  contract   to   pay   taxes 

does  not  render  usurious 4600,  4601 

county   warrants,   when   to   draw   in- 
terest     2643 

Interest,    county    warrants,    when    to 

draw   2543 

decrees  to  bear  legal  rate 4595 

higher  rate  than  fixed  by  law  pro- 
hibited     4596 

illegal  rate  works  forfeiture 4537 

Judgment  bears  legal  rate 4595 

Judgments  and  decrees  for  money 
upon    contracts    bearing    Interest, 

bear  what  rate 4599 

legal  and  contract  rate  of 4595 

mortgages,  agreement  as  to  pay- 
ment of  taxes  In 4600-4601 

on  negotiable  instrument,  provision 
for  as  affecting  the  sum  certain.. 4404 
when  runs  from  date,  when  from 

issue    4419 

on  state  debt,  legislature  to  provide 

for    Art.  IX,  8  2 

payment   of.   suspension   of   statute 

of  limitation  by 25 

premium  and  fines,  by  building  and 
loan  association,  what  not  treated 

as  5159 

by  co-operative  corporations,  what 

not  within  usury  law 5181 

school  warrants,  when  to  draw 3389 

special  laws  prohibited.  .Art.  IV,  8  23 

what  debts  bear 4696 

usurious    contract,    assignee    of    may 

recover  amount  paid  4598 

agreement    to   pay    taxes    does    not 

render  contract  usurious 4600-4601 

Judgment  in  case  of 4597 

usury,  premiums  by  co-operative  cor- 
porations, what  not 5181 

what  fines  and  premiums  not  to 
subject  building  and  loan  associa- 
tions to  penalty  for 5159 


Internal  Improvementa — 
percentage  of  proceeds  of  sale  of  state 

lands  to  be  devoted  to p.  74 

interpleader — 
allowed    or   refused    in   discretion   ot 

court  48 

notice  and  motion  on  application 44 

order  of.  on  what  condition  made 40 

Interpreter — 

for  witness 844 

I  n  terrogator  ies — 
to  depositions,  see  Deposition, 
to  garnishee,  see  Garnishment. 
Intimidation — 

of  laborers,  is  crime 1971 

at  election,  see  Election. 
Intoxicating  LIquore — 

See  Liquors. 
Intoxication — 
death   caused  by  physician  while  in 

state  of,  is  manslaughter 1749 

selling   liquor   to   intoxicated   person, 

punishment    1978 

when  to  be  taken  into  consideration 

in  criminal  action   IS93 

Invasion — 
habeas  corpus  may  be  suspended  dur- 
ing     Art  I,  8  28 

repelling,  county  may  create  debt 

Art  XI,  8  10 

governor  may  call  out  forces 

Art.  V.  8  9.  .3270 

refusal  to  obey  order,  puntshment327J 
state  may  assume  debt  of  municipal 

corporation  in Art.  XI,  8  3 

state  may  create  debt  ln.ArtXI,8  7 
Inventory — 
of  assignee  for  benefit  of  creditor,  see 
Assignment  for  Benefit  of  Cred- 
itors, 
of  estate  of  decedent,  see   Elxecutors 

and  Administrators, 
of  unclaimed  property,   see  Lost  and 

Unclaimed  Property, 
of  ward's    estate,    see    Guardian   and 
Ward. 
Involuntary  Servitude — 

prohibited    Art  I,  8  34 

Irreducible  School  Fund — 
apportionment  among  counties  of  In- 
terest from,  and  payment  of  same.3319 

collection  of  interest  on ZSl* 

constituted  how Art.  VIII.  8  2.. 3314 

investment  in  bonds,  when S31S 

loans  from   3315,  3326 

board  may.  bid  in  property  on  fore- 
closure    3320-3321 

conditions  of    3315.3326 

existing,  interest,  at  reduced  rates. 

how  obtained   3327 

notes  to  specify  fund 3317 

rate  of  interest  on 3S28 

record   and   ratification   of   sale   on 

foreclosure   3321 

sales    of    property    foreclosed,    and 

record  and  ratification  of 3321 

security  inadequate,  board  to  fore- 
close     3320 

security,  value  of  lands  offered,  how 

ascertained    3316 

proceeds  from,  to  what  applied 3314 

Irregularity—^ 

what  cause  for  new  trial 174 

Irrelevant — 

answers  and  defenses  stricken  out 7€ 

matter  stricken  out ^6 

motion  to  strike,  time  for  filing 61 
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Irrelevant— continued- 
replies  stlcken  out 80 

Irrigation — 

ditches,  injury  to,  punishment 1820 

rights    of    way    over    public    lands, 

granted    3338 

see,  infra.  Irrigation  District, 
reclamation    of '  desert    land    by,    see 

Lands. 
use  of  water  from  lake  and  running 

streams  for.   declared   public 4993 

-water  for,  remains  appurtenant  to  re- 
claimed desert  land 3290 

Irrigation  District: 
action  concerning  validity  of  organisa- 
tion,  limitation  of 4702 

actions,  authority  to  maintain 4713 

advertising  proposals  for  work 4736 

apportionment  of  water  among  locali- 
ties     4744 

among  members 4710 

assessment  book  as  evidence 4732 

assessments  of  lands 4717 

collection  of   4726 

delinquent,   additions  to 4726-4727 

conduct  of  sale  on 4727 

publication  of  list  and  notice   of 

sale   4726 

when  become  delinquent 4726 

entry  of  list  in  lien  book 4719 

equalization  board,  what  is 4722 

equalization  of 4721-4722 

hearing  of  objections 4722 

how  made 4717 

insufficient,  further  assessment  au- 
thorized   4718 

levy  of   4723 

lien  of   4724 

when  becomes  a  lien 4720 

neglect  of  officers  of  district  in  re- 
gard  to    4723 

special,  and  special  election  for.... 4742 
assessor,  election,  term,  oath  and  bond 

of   4703 

bonds,    description   and    requirements 

of   4714 

election  to  authorize,  and  proceed- 
ings   4714 

how  paid    4716 

Interest,  how  paid   4716 

what  rate  to  bear 4714 

investment  of  fund  for  redemption 

of   4735 

lien  of   4724 

payment  of  coupons 4733 

redemption  of 4735 

sale  of.  procedure  and  notice 4715 

canals  may  be  built 4711 

certificate  of  sale  for  delinquent  as- 
sessment, fee  for 4728 

record  of 4729 

recording  and  entry  on  redemption. 4730 
charges,  assessment  upon  land.  .4717-4718 

claims,  when  and  how  paid 4737 

collection  of  assessment 4726 

collector,     election,     term,    oath    and 

bond  of   4703 

settlement    and    statement    of    ac- 
counts     4734 

to  report  person  entitled  to  redemp- 
tion money   4730 

compensation    of    members    of    board 

and  officers   4740 

condemnation,   right  of 4711 

construction  of  act 4747 

construction  of  works,  power  of 4711 

contract,  letting 4736 


officers  and  directors  not  to  be  in- 
terested in  4741 

county  treasurer,  payment  of  funds  to 

and  care  of 4737 

to  report  amount  of  money,  when.. 4737 

dams  may  be  built 4711 

debts,  power  to  create  limited 474a 

deeds  on  sale  for  delinquency,  and  ef- 
fect of   4730-4731 

delinquent  assessment  47 J5 

collection  of  additional  amount.4726-4727 

conduct  of  sale 4727 

list  as  evidence 4732 

publication  of  list  and  notice  of  sale.  4726 
directors,  board  of,  authorized  to  take  ' 

deeds,  maintain  suit,  etc 4713 

board  of,  meetings 4711 

organization,  duties,  by-laws,  etc. 4710 

records  open  to  inspection 4711 

right  to  acquire  lands  and  water, 
and   build  canals,   dams,   etc... 4711 

compensation  of  4740 

election,  term,  oath  and  bond  of... 4703 

not  to  be  interested  in  contract 4741 

number  and  original  election  of. 4701 -4702 
diversion  of  water,  what  not  author- 
ized    4747 

election,     ballots,    stringing,    sealing, 

and  keeping  of 4707 

board  of,  how  constituted 4704 

organization  and  powers  of 4706 

canvass  of  returns,  when  and  how 

made 4708 

certificate  of  votes 4707 

conduct  of  4705-4706 

contest,  how  instituted 4707 

counting  ballots 4706 

notice  of  4704 

of  what  officers 4703 

original,  application  of  voters 4701 

how  conducted,  canvass  of  votes, 

etc 4702 

notice  of,  and  what  to  contain 4701 

of  directors  by  division  or  at  large, 

how  determined 4701-4702 

who  entitled  to  vote  at 4701 

polls  open  when 4706 

returns  of.   how  and  to  whom  de- 
livered     4707 

special,  for  levying  assessments 4742 

statement  of  result 4709 

where  held  4704 

evidence,  assessment  book  and  delin- 
quent list  as  4732 

deed  on  delinquent  sale  as 4731 

expenditure,  from  what  funds  paid.. 4733 
flow  of  water  In  ditches,  control  of... 4745 
funds,   depositing  with  county  treas- 
urer, and   liability  for 4737 

from    what,    different    expenditures 

paid 473S 

how  kept 4723 

Indebtedness,  power  to  create  limited. 4 743 
lands,  authority  to  take  conveyance  of.4713 

compensation  for,  how  made 4711 

may  be  entered  and  surveyed 4711 

may  be  taken  by 4711 

of  another  district  not  to  be  Included 

unless  4702 

title  vests  in  district,  and  how  may 

be  used   4712 

what  may  be  included  in  district.  ..4701 
levy  of  assessment  in  case  of  insuffi- 
cient   bond    Issue 4714 

lien,  assessment   4724 

vests  with  purchaser  at  sale 4729 

when  assessment  becomes 4720 
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Irrigation— continued- 
docket,  how  kept,  and  effect  of.4719-4720 

for  bonds   4724 

navigation  not  to  be  impaired 4746 

officers,  compensation  of 4740 

election,    term    of   office,    oath   and 

bond  of 4703 

neglect  of  any  matter  of  assessment, 

etc 4723 

not  to  be  Interested  in  contract 4741 

vacancies,  how  filled 4709 

order  declaring  district  organized,  and 

filing  of *. 4702 

organization,  limitation  of  action  con- 
cerning validity  of 4702 

order  declaring,  and  filing  of 4702 

when  completed   4702 

petition  for   4700-4701 

petitioners,  number  and  qualification. 4700 
property,   authority   to   take   convey- 
ance of 4718 

title  vests  in  district  and  how  may 

be    used    4712 

railway,  construction  of  works  across. 4739 
recorder  to  file  certificate  of  sale,  and 

entry,  on  redemption 4780 

redemption  of  bonds 4735 

from  sale  for  delinquency 4730 

reservoirs  may  be  built 4711 

right  of  way,  how  obtained 4739 

over  state  lands,  dedicated 4739 

rights  not  to  be  impaired 4746 

rules  and  regulations   of,   how   made 

and  published 4710 

sale  for  delinquent  assessment,  con- 
duct of 4727 

certificate,  and  fee  for 4728 

record  of 4729 

deed,  and  effect  of 4730-4731 

designation  of  land  to  be  sold 4728 

district,  when  purchaser 4728 

misnomer  of  owner  does  not  affect 

sale    4733 

publication  of  notice 4726 

purchaser,  who  to  be 4728 

redemption  from  4780 

sale  of  lands  bought  in  by  district  at 

delinquent  sale 4728 

title  to  property  vests  in  district,  when. 4712 
treasurer,    election,    term,    oath    and 

bond  of  4703 

report  of 4737 

vacancies  in  office,  how  filled 4709 

water,  apportionment  of  among  mem- 
bers   4710 

among  localities,  when  supply  in- 
sufficient   4744 

flow  in  ditches  to  be  kept  full  when.4745 

use  of  declared  public 4711 

water  right,  not  to  be  Impaired 4746 

of  state,  granted  to 4739 

what  lands  to  be  included  in  district.  .4701 
work,   advertising  proposals  for,  and 

letting    4736 

works,    construction   authorized    over 

what    4739 

construction  of,  advertising  and  let- 
ting   4736 

levy  of  assessment  to  complete, when 

bond  issue  insufficient  4714 

Islands — 

what  within  state Art.  XVI,  8  1 

issues — 

In  Civil  Actions,  Suits,  etc.: 

affirmative  of,  to  be  proved 857 

arise  when 109 

definition  of 109 


kinds  of 199 

matters   within,   presumed  submitted 

to  Jury  and  passed  upon 788 

of  facts,  how  raised Ill 

when  tried  by  court,  decision,  what 

to  state  and  how  entered 158 

of  law,  how  raised 119 

of  law  and  fact,  how  tried 112-114 

in  equity 406-44K 

may  arise  from  same  pleading lU 

reference  of 160-161 

in  equity 466 

In  Criminal  Action: 
Issue   of   fact,    how   arises   and   how 

tried  1376, 1877 

In  Justice's  court,  trial  of 2270 

of  law.  how  arises  and  how  tried.lS76-lST7 
Issuing  Money- 
prohibition  against   Art.XI,  fil 

Jack— 
runnln^r  at  large,  may  be  gelded  when 

4205-4206 

Jackson  County — 

boundaries   2328-2333 

Jail  Libertlee— 

admission  of  prisoner  to 1024-1025 

alteration  of  1023 

established  how  and  by  whom 1023 

prisoner  recommitted  when  bond  in- 
sufficient   1021 

retaken  when  1028 

surrender  of  by  surety  1027 

Jailor- 
escapes,     voluntarily    or    negrllgently 

suffering,   punishment    1885-1886 

guilty  of  misdemeanor  for  permitting 

escape,  when  1019,1031 

sheriff  to  appoint,  and  responslbili^ 

for  acts    of 1044 

Jails— 

See  County  Jails;  Penitentiaries;  etc.: 
Jelliee— 

impure  to  be  labeled 3781 

when  deemed  adulterated 3768 

Jeopardy — 

no  person  to  be  put  In  twlce.Art.  I,  8 12 
Joinder — 
causes  of  action,  objection  when  taken 

by  demurrer  W 

pleading  stricken  out  when 106 

what    causes    may    be    Joined    and 

how  M 

causes  of  suit  in  equity 408 

of  parties,  married  women,  when  to 

be  Joined   30-31 

parties  plaintiff  or  defendant  must 

Join  in  challenges 1*5 

persons  claiming  office  or  franchise.  374 

persons  severally  liable 37 

proceedings  when  all  not  liable 61 

when  some  not  served  with  sum- 
mons        •^ 

who   need    not   Join   beneficiary  as 

party  plaintiff 29 

Joint  Debtor — 

declaration  as  evidence 71* 

in    negotiable    instruments,    effect  of 

signing.  '*I  promise  to  pay" 4410 

notice  of  dishonor  to 4502 

presentment  to  for  payment 44S0 

Joint  Owner — 

declarations  of  as  evidence '1* 

Joint  Resolution — 
how  passed  and  signed. .  .Art.  IV.  8  25 

to  be  plainly  worded Art  IV,  6  21 

Joint  Tenancy- 
abolished  W94 
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Joint  Tenancy-continued" 

ho-w  created   6341 

Jointure — 

dower  barred  by 5528-6529 

Josephine  County — 

boundaries    2330-2332 

Journal — 

court,  entry,  of  Judgment  on  convic- 
tion    1444 

of  Judgment  on  demurrer 1360 

of  plea  In  criminal  action 1367 

-what  to  be  entered  in 583 

legislative,  as  evidence  of  proceeding 

of  legislature  or  congress 756 

distribution  of  when  printed 2439 

legislature  to  keep Art.  IV,  fi  13 

printing  and  examination  of... 2430,  2438 
protest  of  bill,  when  to  be  entered 

Art.  IV,  9  26 

to  be  corrected  and  completed  when. 2381 

within  what  time  to  be  printed 2437 

Judge — 

adjournment,  power  as  to 957 

affidavits,  power  to  take  and  certify 

936-937 

application  to,  how  addressed 965 

attorney.  Judge  not  to  act  as  except.  932 

definition  of   Ml 

disqualified  to  act,  when 931 

distinct  classes  of  circuit  and  supreme 

Judges Art.  Vn,  5  10 

exceptions,  statement  to  be  signed  by  172 
statement  made  from  official  report 

in  vacancy  or  Judgeship 907 

exempt  from  Jury  duty 966 

failure  to  attend  court,  effect 963-954 

not  to  act  as  attorney  in  what  case..  932 
not   to  act  as   executor  or  adminis- 
trator    1135 

oath  of Art.  VII,   «  10,  21 

powers  of,  and  how  exercised 934-985 

out  of  court   935 

practicing  law   932 

presumption  as  to  Jurisdiction 788 

vacancies,   how   filled Art.  V,  8  16 

bill  of  exceptions  made  from  official 

report  907 

witness.  Judge  may  be  called  as 866 

Of  Circuit  Court: 
appointment  of  term  of  court  by ... . 

Art.    vn,    58..  901 

elected  in  distinct  classes 

Art.  vn,  8  10.. 2467 

election   of    in    various   district,    and 

time  of 2484-2491 

first  district,  apportionment  of  busi- 
ness    391 

additional  Judge  and  duties  of. 2487-2488 

residence  of 391 

to  perform  duties  In  other  districts 

when 392 

fourth  district,  additional  Judges  in.. 

2489-2491 

apportionment  of  business 896-898 

may  make  rules  899 

may  sit  in  banc 396 

what  Judges  to  act  In  several  de- 
partments    300 

may    enforce    orders    made    by    any 

Judge    l^l 

may  hold  court  In  any  district 943 

may  make  order  out  of  district 944 

not  to  allow  partner  of  district  attor- 
ney to  defend  what  actions 2506 

oath Art.  Vn,  »  10.  21 

qualifications    2474-2475 

salary    2926 


third  district,  apportionment  of  busi- 
ness in 893-896 

who    to    be    Judge    in    department 

number  one    895 

to  appoint  reporters,  and  duties  of  .9 03 -90S 
to  call  grand  Jury's  attention  to  sec- 
tion on  libel 177& 

to    read    act    concerning   kindling    of 

fires  to  grand  Jury 1792 

to  read  section  on  prize  fighting  to 

grand  Jury  1934 

to  receive  session  laws  and  Journals.  .243^ 
Of  County  Court: 
not  to  have  partner  practicing  law...  932 
provision    when    Judge    interested    in 

proceeding   914 

salary  in  Douglas  county 2937 

in  various  counties 2929 

term  of   Art.  VH,  5  11 

Of  Supreme  Court: 
chief  Justice,  who  to  be. .  .Art.  Vn,  8  5 
elected  in  distinct  class.  Art.  VII,  S  10.  2467 

election     2468,  2855 

may  administer  oath  to  legislature. . . 

Art.  rv,  5  31 

not  perform  circuit  duties,   except. . . 

Art.  vn.  SS8,  10 

not  to  sit  In  case  when. .  .Art.  vn,  fi  6 
number,  how  Increased. .  .Art.  Vn,  S  2 

oath   Art.  Vn,  fi  21 

opinion  to  be  in  duplicate,  and  dis- 
position of  2471 

qualifications Art.    VII.    5  2.  .2474-2476 

removal  from  office Art.  VII,  8  20 

residence  of Art.  VII,  S  2 

salary    Art.  XIU,  5  1 

additional  2472 

term  of  office Art.  VH,  9  3.. 2468 

when  ceases   2856 

to  receive  session  laws  and  Journals.. 2439 

vacancy  in  office,  how  filled 

Art.  V.  8  16,  Art.  VII,  8  4 

Judge  Advocate — 

See  Militia. 
Judges  of  Election — 
See  Elections, 
of    primary    elections,    see    Primary 
Elections. 
Judgment — 
In  Civil  Actions: 
actions  upon  to  be  commenced  within 

what  time   5 

affecting  less  than  all  181 

affirmation  of,  when  matter  of  course  564 
against  deceased  in  lifetime,   execu- 
tion may  issue  on 1168 

how  satisfied 1214 

presented  to  executors  how 1163 

against  defendants  Jointly  or  severally 

when  some  or  all  served 61 

against     executor     or     administrator 
upon  claim  against  estate,  effect 

of  1162 

against  garnishee   321 

for  want  of  answer 318-319 

against  one  or  more  parties 61, 181 

against  public  corporations,  how  sat- 
isfied    362 

how  enforced   363 

against  sheriff,  for  escape,  when  evi- 
dence against  surety  on  bond....  1030 

as  bail  278 

against  surety,   principal  bound 749 

amount  of  in  action  on  official  bond. .  356 

answer.  Judgment  on 79 

appeal  from,  see  Appeals, 
assessment  of  amount  of  recovery  on 
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Judgment— continued- 
judgment  by  court 79,106 

attorney,    Judgment    of    removal    for 

want  of  answer 1073 

by  collusion  between  parties  in  action 

for  penalty 367 

by  confession,  against  several  on  con- 
fession of  one  188 

confession  verified  how 191 

entry,  what  to  state  and  time  of.  199,  201 

filed  where 189 

how  made    189 

not  appealable  648 

payable  in  installments,  execution  of  192 

to  secure  contingent  liability 19X 

when  may  be  entered 186 

who  may  confess 187 

without  action  190 

by   court,    assessment   of   amount   of 

recovery    79, 166 

conclusive,  when 787 

conclusiveness  of   745 

in  action  for  recovery  of  real  prop- 
erty   839 

contempt.  Judgment  in 672 

appeal  from 676 

contribution  among  Joint  debtors  upon  244 
controversy,  without  action,  entry  of 

Judgment    on 199,  201 

corporation,  public,  Judgment  against, 

how  satisfied  or  enforced 362-363 

counterclaim,  Judgment  in  case  of. . . .  197 

damages  upon  affirmance  of 669 

defense  after,  when  allowed 69 

after    default    Judgment,    when    al- 
lowed     185 

definition  of 179 

demurrer,  entry  of  Judgment  on 200 

disbarment  proceedings.  Judgment  in. 1073 
docket,   how  arranged  and  what  en- 
tered in 684 

docketing,  time  of  205 

ejectment,  conclusiveness  of 339 

enforcement  of  by  execution,  see  Ex- 
ecution, 
enforcement  of  notwithstanding  stay 

on  appeal  652 

entry  of 196 

after    decision,    on    motion    for    new 

trial  in  vacation 203-204 

after  time  prescribed  204 

delayed,  when   201 

how  and  when  made 196 

in  trial  by  court  158 

notwithstanding  verdict   202 

of  default  judgment,  what  to  state 

and  time  of    199,201 

of  Judgment  by  confession 199 

on  controversy  without  action. .  .199,  201 

time  of    201 

equity  suits,  see  Decrees. 

escheat  proceedings.  Judgment  in 6618 

execution  of,  see  EJxecutlon. 
executor  or  administrator.   Judgment 

against    1162 

for   want   of   answer,    not   evidence 

of  assets  383 

failure  to  answer,  Judgment  on 186 

against  garnishee  318-319 

against    executor    or    administrator 

not  evidence  of  assets 383 

in  action  to  recover  real  property, 

new  trial  when 339 

Judgment  on,   not  appealable 548 

entr>'  of,  what  to  state,  and  time  of 

199.  201 

removal  of  attorney  on 1073 


final  record  2<i9 

for  defendant  when  property  attached. 

discharges  attachment 311 

for  plaintiff  in  mandamus  proceeding  €13 
for  plalntilT  when  property  attached. 

how  satisfied   309 

for  specific   performance   of   contract 

for  particular  kind  of  money. 6723-6733 
forcible    entry    and    detainer,    judg- 
ment   in    5761-6762 

foreign,  how  proved 743-744 

effect  of  752 

how     impeached,     and     jurisdiction 

necessary   to   sustain 753-764 

of  foreign  admiralty  court,  effect...  751 
former  Judgment,  what  deemed  to  be 

determined  by   748 

fraudulent  Judgment  of  deceased, 
avoided  by  executor  or  adminis- 
trator     1196-1193 

garnishee.  Judgment  against 3S1 

for  want  of  answer 318-319 

given    in    lifetime    of   deceased,    how 

satisfied 1214 

execution  may  issue  on 11^ 

presented   how    1163 

habeas  corpus,  conclusiveness  of  judg- 
ment  in    60 

legality  of  what  not  inquired  into.  €33 

in  action  against  nuisance 343 

in    action    for    fines    or    forfeitures. 

amount  of   36€ 

by  collusion,  no  bar 35T 

in    action    for    recovery    of    personal 

property    19S 

in  action  for  recovery  of  real  property 

339-34* 

in  action  for  trespass  In  cutting  trees  34S 
in  action   for  usurpation   of  office... 

371-375.  37* 

in  action  for  waste 34T 

in  action  to  annul  corporation 376-37S 

in  action  to  recover  real  property  by 

tenant  in  dower 341 

in   case   of   publication   of   summons. 

when  delayed  185 

in  special  proceeding,  what  is 593 

in  trial  by  court,  how  entered 15S 

in  vacation,  how  given  and  entered.. 

2D3-2M 

interest  on,  rate  of 4596,  45S^9 

lien,  expiration  and  renewal 2tt4 

of  judgment  of  United  States  courts 

210-21: 

priority  over  unrecorded  conveyance  Z**' 

when   attaches    206 

to  registered  land 647T 

limitation  of  action  upon S 

mistake,  relief  against  Judgment  for  1<(3 
nonsuit.   Judgment  of.   when  nuiy  be 

given,   and  effect 182-184 

for  failure   to  obtain   leave   to  sue 

on    official    bond 3S2 

notwithstanding  verdict,  when  given.  2t* 
of    this    state    or    sister    state,    how 

proved    742 

on  decision  made  in  trial  by  court...  15S 

on  official  bond,  amount  of 354 

no  bar  to  action  for  further  delin- 
quency  353 

on  referee's  report 1C7-16S 

entry,  what  to  state,  and  time  of.  199.  201 

parties,  for  or  against  whom 180.  1  SI 

ultimate    rights   of   may   be   deter- 
mined   isi 

when  deemed  same  as  lormer  action  747 
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Judgment^contlnued— 

pleading,  manner  of 87 

to  be  pleaded  If  possible 787 

ifirhen    may    be    Introduced    without 

being  pleaded    787 

pleadings.  Judgment  upon,  and  assess- 
ment of  damages   79,  166 

ixywer  of  courts  to  enforce  obedience.  929 
presumed  paid  if  execution  not  issued 

in    ten    years 241 

public  corporation.  Judgment  against, 

how  satisfied  and  enforced. ..  .862-363 
public  officer,  enforcement  against...  363 
referee's  report,  entry  of  Judgment  on 

199,  201 

judgment   on    168 

relief  against   for  mistake,   surprise, 

inadvertence,   etc 103 

reversal,    recovery    by    evicted    pur- 
chaser at  execution  sale 243 

roll,  commissioner's  report  part  of  in 

suit  to  establish  boundary 621 

Anal  record  instead  of 209 

how  prepared,  and  what  to  contain  208 
In   action   to  annul  corporation   or 

letters  patent,   where   filed 377 

on   taxation  of  costs 669 

what  constitutes  in  equity  suit 406 

satisfaction    of.     attorney    may    ac- 
knowledge when 1068 

power    of    Judicial    officer    to    take 

acknowledgment    of 936-937 

sister  state.  Judgment  of,  effect  here  760 

enforcement  by  action 760 

how  proved  742 

stay  of,  on  appeal 660 

suits  in  equity,  see  Decrees. 

surprise,   relief  against  Judgment  for  103 

transcript,  filing  in  another  county..  206 

vacating   103 

verdict,   entry  of  Judgment  notwith- 
standing     202 

w^ithout  action   by   confession 190 

In  Civil  Action  In  Justice's  Court: 

agrainst  appellant,  nature  and  form  of.2248 

appeals,  see  Appeal. 

authority    to    complete    and    enforce 

Judgrment   of   other  Justice 2236 

certified  transcript  of.  filed  in  another 

county,  proceedings  on 2234 

defaults 2237 

form  of  entry p.  786 

docket,  entry  in 2198 

entry  after  trial,  form p.  787 

entry  for  want  of  answer,  form .... 

p.  786 

docketing   in   circuit  court,   and   Hen 

thereof    2226 

enforcement  of   2237 

enforcement    notwithstanding    stay 

on  appeal  2246 

undertaking  for 2246 

execution  against  real  property,  how 

made 2232 

execution  of,  see  Execution. 

may  be  reviewed  by  writ  of  review. 2298 

of   sister  state,   how   proved 768-769 

set-off  to,  when  allowed,  and  proceed- 
ings     2226-2230 

title  to  real  property  not  affected  by.  2231 
transcript  of  filed  in  another  county, 

proceedings   2234 

filing  in  circuit  court 2226 

what  to  consist  of  and  fee  for 2226 

trial  by  Justice  Judgment  how  glven.2220 
In  Criminal  Actions: 


acquittal,  when  defendant  to  be  dis- 
charged, when  detained 1422 

against  private  prosecutor,  for  costs 

in  case  of  malicious  prosecution.  1447 
aggravation  or  mitigation  of  punish- 
ment,  inquiry  into  circumstances 

1438-1441 

examination  of  defendant  as  to . . .  1440 

arrest  of  Judgment,   ball  on 1428 

ball,  when  exonerated  on 1429 

defendant  to  be  discharged  when..  1429 
to  be  held,  notwithstanding,  when.1428 

effect  of 1427 

motion   for,   when   authorized,   and 

when  to  be  made  1426 

when  operates  as  an  acquittal 1429 

bench  warrant  for  appearance  of  de- 
fendant, when  to  Issue 1434-1437 

form  of  1436 

may  issue  to  one  or  more  counties, 

and  how  served 1437 

convict    in    penitentiary    under    pro- 
tection of  law 2165 

conviction,    of   two   or   more    crimes. 
Judgment    of    imprisonment,    how 

given    1442 

entry  of   1444 

effect    of    Art.  I.  5  26 

loss  of  vote Art.  II,  S  3 

court  to  ascertain  and  impose  punish- 
ment      2169 

death,  how  and  where  executed 1467 

warrant     1456 

when  place  of  trial  changed 1468 

defendant  In  custody,   to  be  brought 

before  court  for 1432 

failure   to  appear  when  ball  given, 

proceedings    1434 

docketing  of  Judgment  to  pay  money.  1446 
execution  of.   see  Execution. 

fine,   how   executed 1462 

duration  of  Imprisonment  on 1443 

imprisonment,  how  executed 1452 

in   county  Jail,   where   executed 1454 

commencement  and    termination. 2166 

in  other  county,  when  ordered 1463 

in  penitentiary,  for  life,  effect 2164 

for  term  less  than  life,  effect 2163 

treatment  of  convict 2162 

what  to  specify 2162 

when  term  begins,  voluntary  ab- 
sence not  counted 2161 

on  failure  to  pay  fine 1443 

sheriff    may    require    assistance    in 

conveying    1466 

infants,   commitment   to   reformatory 

institution  on   1449-1450 

compensation  for  care  on  commit- 
ment to  reformatory  Institution.  .1450 

Judgment   against    1449 

probationary    suspension    of    Judg- 
ment against,  and  custody  during.  1449 

Hen  of  state 2168 

money  Judgment,  to  be  docketed,  and 

effect  of 1446 

ball    deposit    liable    for 1621 

enforcement   as   in   civil   action 146$ 

on  appeal,  enforced  as  of  lower  court.  1488 
to  be  entered  and  remitted  to  court 

below    1487-1488 

on  special  verdict '. 1416 

other  than  death,  authority  for  exe- 
cution   1461 

presence  of  defendant  essential  when.  1432 
punishments,   court  to  ascertain  and 
impose 2169 
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Judgment— continued- 
return  of  execution 1460 

roll,    copy   of   appellate   decision   an- 
nexed to  1490 

return  on  execution  to  be  annexed 

to     1460 

when  and  how  made 1448 

stay  of,  on  appeal 1473-1478 

when  defendant  admitted  to  bail..  1496 

time  for  pronouncing 1430, 

In  Criminal  Action  in  Justices  Court: 
acquittal   Judgment,    when    and   how 

given,   and  entry  of 2274 

certified  copy  to  be  filed  with  county 

clerk     2278 

conviction,  Judgment,  how  given 2273 

entry   of    2277 

how  executed  2280 

money   paid   on  Judgment    of 2282 

costs.    Judgment    against    prosecutor 

for.    and   enforcement   of 2276-2276 

security   of  private  prosecutor  for, 

upon  acquittal  2275 

entry  of  Judgment,  and  copy  as  evi- 
dence     2279 

of   acquittal    2274 

of  conviction    2277 

execution  of.   see  Execution, 
money  paid  on,  disposition  of.  ..2282-2283 
Judgment  Debtor — 

arrested  in  what  cases 267  i 

contribution  between  Joint 244  ; 

examination  of,  and  order  for.264-266.  267 

execution  after  death  of 215.  220 

redemption  by   249 

restraint  from  disposing  of  property 

when    256 

Judgment  Docket — 
docketing  Judgment,   in  civil  actions, 

time  of   206 

for  payment  of  money  in  criminal 

action    1445 

how  arranged,  and  what  entered  in..  684 
Judgment  Roll — 
In  Civil  Action: 
commissioners'  report,  part  of,  in  suit 

to  establish  boundary 621 

final  record   Instead  of 209 

how  prepared,  and  what  to  contain...  208 
in  action  to  annul  corporation  or  let- 
ters patent,  where  filed 877 

on  taxation  of  costs 669 

what  constitutes,  in  equity  suit 406 

In  Criminal  Action: 
copy  of  appellate  decision  annexed  to.  1490 
return  on  execution  to  be  annexed  to.  1460 

when  and  how  made 1448 

Judicial   Discretion — 

mandamus  not  to  control 606 

Judicial  Districts — 

first,  apportionment  of  business 891 

fourth,  apportionment  of  business . 896,  898 

Judges  may  sit  in  banc 896 

to  make  rules 899 

what  Judges  to  act  in  several  de- 
partments   900 

how  constituted    2480-2483 

number   and    how    increased 

Art.  VII,  fi  2 

original    division Art.  XVIII,  §  1 1 

third, '  apportionment  of  business. 893-896 
Judicial  Knowledge — 
declared  by  court  and  binding  on  Jury.  136 

defined 719 

facts  within   720 

matters  within,  need  not  be  stated  In 


indictment   1516 

ordinance,  when  notice  taken  of 90 

private  statutes,  when  notice  taken  of    89 
Judicial  Officer — 
definition    of,    and    when   disqualified 

to  act    Ml 

exempt  from  Jury  duty 96^ 

not  to  act  as  attorney  in  what  caae.  9Z2 
not  to  be  executor  or  administrator.  113S 

power  to  adjourn  proceedings 957 

to  take  and  certify  aflldavits. .  .936-937 

powers  of.  and  how  exercised 934-935 

Judicial  Power — 
residuum,  where  vested. .  .Art.  VII.  S  9 

where  vested ,  Art.  VII,  i  1 

Judicial  Records — 

defined 741 

how  impeached   7S3 

of  foreign  country*,  how  proved 743 

of   sister  state,    effect 750 

of  this  state  or  sister  state,  how  ap- 
proved      742 

presumption  as  to 78& 

Jurisdiction — 
appeal.  Jurisdiction  on,  see  Appeal, 
appearance  confers  Jurisdiction  when  6^7 
attaches  when,  in  controversy  without 

action 1J5 

circuit    court    Art.  VII.  |  9 

See.  also.  Circuit  Court. 
Columbia  river.   Jurisdiction  of .  .p.  73 
conferred  by  statute  without  mode  of 
being    pointed     out.     court     may 
adopt  suitable  mode  of  exercising  ^8 
corporation,  when  court  has  jurisdic- 
tion   over    528 

county  court.   Jurisdiction,   generally. 

Art.  VII,  fi  12 

In  actions  at   law 910 

in  county   business 9li 

in  probate  matters 911 

in  special  proceedings 923 

crimes,    committed   out   of   but   con- 
summated   in    state,    Jurisdiction 

of     1240 

committed   within  state 1239 

demurrer  for  want  of 6S 

exercise  of 629 

gambling  prosecution  1944-1958 

general,    courts   having. .  .Art.  Vn.  fi  1 

habeas  corpus  proceedings 660 

Judicial  record,  impeached  for  lack  of  753 

what  Jurisdiction  will   sustain 754 

Justice's  court,  see  Justice's  Court, 
magistrate,  Jurisdiction  to  issue  war- 
rant of  arrest *. 158S 

mandamus  proceedings  616 

natural  person,  when  court  has  Juris- 
diction of  627 

objection  to.  in  suit  In  equity 401 

not  waived  by  failure  to  make 72 

taken  by  answer  when 71 

taken  by  demurrer  when 68 

of    land    granted    United    States    by 

state    4 167 

over  rivers  Arr,  XVI.  fi  1 

presumption  as  to 788 

recorder  of  municipal  corporation 2713 

supreme  court Art  VII,  |  6. .  884 

when  court  acquires 63 

when  must  be  established  on  plead- 
ing  Judgment    87 

Jurors — 
absence  of,  discharge  of  jury  without 

verdict    148 

attendance,  certificate  of  clerk  as  to  9S4 
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References  are  to  sections.   Oregon 

J  u  rors— conti  nuod— 

failure  in,  power  of  court  on 986 

attorney   exempt    966 

ballots  drawn,  how  disposed  of 983 

becoming  sick  during  trial 138 

challenge,  see  Jury. 

competency  of  965 

contempt,  acts  of  amounting  to 662 

drawing  of.   manner 974-978 

county   clerk   to  deposit   names   in 

box    974 

for  circuit  and  county  court,  draw- 
ing,  how   conducted 978 

how  drawn   976 

how  drawn  In  Multnomah... 2677-2678 

number  to  be  drawn 976 

when  and  where  drawing  to  take 

place    977 

not  to  be  drawn  twice  until  list  ex- 
hausted . , t .  985 

excused  from  serving,  when 969 

exemption  from,   who  entitled  to. 966-968 

fees,  amount    3008 

talesman,      when      allowed,      and 

amount    3008 

ferrymen  exempt   966 

firemen  exempt  967 

who  deemed  968 

Judicial  officer  exempt 966 

legislature  to  provide  system 

Art.  Vn,  S  18 

mileage,  amount  allowed 2984  , 

millers    exempt    966 

ministers  and  priests  exempt 966 

nonattendance,  power  of  court  as  to.  986 

number  of,  to  be  drawn 976 

officers,   of  state  and   United   States 

exempt    966 

opinion,   what  will  disqualify 123 

panel,  how  and  when  summoned....  980 

how  and  when  returned 981 

replenishing    985-986 

to  be  delivered  to  sheriff 979 

penalty  for  nonattendance 982 

person,    not    to   be   summoned    more 

than  once  a  year 965 

not    required    to   serve    more    than 

four  weeks    969 

physicians  exempt  966 

quallflcations,  court  to  determine  on 

drawing  for  grand  Jury 1268 

want  of,  ground  for  challenge 120 

reliirious   test   for,    prohibited 

Art.  I,  8  6 

sheriff,   panel   to  be  delivered   to 979 

to  return  panel,  how  and  when 981 

summoned  from  county  not  disquali- 
fied from  serving  within  the  year  986 

how  and  when 980 

summoning   and    impaneling,    special 

laws    prohibited    Art.  IV,  S  28 

talesman,    fees,    when    allowed    and 

amount    3008 

teachers  exempt  966 

United     States     and     state     officers 

exempt    966 

United    States    military    officers    and 

.privates  exempt   966 

witness,   trial  Juror  may  be 140,856 

Jury — 

See  Jurors;  Trial, 
address    to,    number   of   counsel   and 

time  allowed 132 

all  kinds  abolished,  except 964 

argument,   waiver  of  by  parties,   ef- 
fect     132  I 

8 


Constitutiou,  pages  27  to  72.] 

asking  to  be  placed  on,  punishment. 2094 
assessment  of  amount  of  recovery  by 

when    166 

of  damages  when  Judirment  given 

on  pleading 79, 166 

book,  how  kept  and  entry  in 688 

box,  county  clerk  to  deposit  ballots  in  974 
provisions  in  Multnomah  as  to.... 2677 
cause  not  sufficient  to  be  submitted 

to,  what  is  and  Judgment  on..  182 -183 
challenge,    bias,   actual,   causes   enu- 
merated    '. 128 

implied,  causes  enumerated 122 

in    criminal    action 1387 

causes,   generally,   enumerated 120 

particular,   enumerated   121 

exemption  not  ground  for  challenge  124 

for  cause,  defined   119 

*for  having  acted  within  the  year.. 

965,  986 

in  criminal  actions,  generally 1387 

Joinder  in  125 

in  criminal  action 1388 

kinds  of   117 

may    be    taken   orally 130 

order  in  which  taken 126,127 

peremptory,  defined » 118 

number  allowed    125 

number  in  criminal  action 1389 

several  defendants,  either  may  chal- 
lenge, but  all  must  Join,  in  crim- 
inal  action    1388 

taken  by  defendant  first 126 

to  panel,  not  allowed 117 

trial  of   128 

challenge,    exception    and    denial 

may  be  oral 130 

rules  of  evidence 129 

when  to  be  taken 126-127 

charge  of  court,  how  given 132 

what  to  contain 139 

conclusions  claimed  to  be  established, 

submission  by  parties 134 

consists  of  twelve  persons,  unless....  116 
coroner's  Jury,  when  summoned,  and 

oath  of    1683-1684 

correcting  verdict 150 

court  open  until  Jury  discharged....  147 
death  sentence.  Jury  to  witness  .exe- 
cution of    1457 

definition  of    959 

deliberations  of  and  how  kept  while 

deliberating-    141 

determine   law  and  fact   In   criminal 

cases    Art.  I,  S  16 

discharge  after  verdict 151 

without  verdict,  when 145-148 

exemption   from,   generally 966-968 

of  active  militia  from 3263 

of   telegraph   employees   from, 4755 

Exhibition    of    material    objects    to, 

court  may  regulate 781 

fact,   questions  of 114,136 

food  and  lodging 141-142 

formation  of  trial  Jury 116 

in    criminal    action 1386-1390 

grand  Jury,  see  Grand  Jury. 

how  waived    157 

impartial,  right  of  accused  to 

Art.  I.  811 

Inquest,   Jury   of 963 

number  required  to  concur 964 

instructions  may  be  given  to  on  non- 
Judicial  day    946 

irregularity  in  proceedings,  new  trial  174 
issues  of  fact  to  be  tried  by  unless.. 
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J  u  ry —contl  n  uod— 

114-136 

Judges,  of  credibility  of  witness 696 

of   the   effect   of   evidence  and   in- 
structions as  to 867 

juror  sick,  proceedings 188 

Jury  book,  how  kept 688 

kinds  of   960 

legislature  to  provide  system 

Art  Vn.  8  18 

list,    how   and   when   made,    number 

and  what  to  contain 970-973 

in  Multnomah   2677 

may  return  for  Information,  and  how 

given    144 

no  person  to  speak  to,  while  viewing 

premises   133 

not  to  communicate  or  be  Influenced 

by  private  knowledge 140 

not  to  converse  on  subject  of  trial.  137 
number  of  Jurors  to  concur  in  verdict  964 

oath  to  be  administered  to 131 

panel,  how  and  when  summoned 980 

how  and  when  returned 981 

replenishing    986-986 

to  be  delivered  to  sheriff 979 

penalty   f6r   nonattendance 982 

placing  person  on  at  his  own  request, 

punishment   2096 

polling     160 

questions   of  fact  decided  by 186 

within  Judicial  knowledge,   conclu- 
sive upon  136 

requesting-  to  be  placed  on 2094 

right  of  trial  by  in  civil  cases  invio- 
late  ' Art.  I,  S  17 

sheriff's   Jury,   when  called  and  pro- 
ceedings     229-232 

special  laws  prohibited. .  .Art,  IV,  S  23 
suit  In  equity,  when  Jury  authorized 

In  406 

summoned   how    980 

trial    by,    order   of   proceedings 132 

right  to  in   civil  action   Inviolate.. 

Art.  I,  8  17 

trial  Jury,  definition 962 

how  formed  116 

oath  of 132 

to  be  kept  together,  except 137 

to  receive  law  from  court,  and  de- 
cide facts,   in  criminal  action.  ...1410 

verdict,  correcting  160 

in  equity,  when  given  and  effect. . . .  406 

manner  of  giving 149 

may  be  given  on  nonjudicial  day. . .  946 

number  required  to  concur  In 964 

view  of  premises  by 133 

waived,  how  167 

what   papers   may   be  taken  to  Jury 

room    143 

In  Justice's  Court: 
attendance,   failure  of  Juror,  punish- 
ment     2262 

box,    and   depositing  ballotfl   therein. 2256 

challenges   in  civil  action 2223 

in  criminal  action 2271 

deficiency,    how   supplied 2223 

demand  for.   In  civil  action 2219 

drawing 2268 

striking  Jurors  from  twelve  drawn. 2260 
when  ballots  to  be  laid  aside  and 

Jurors  not  summoned 2269 

fees    of   Jurors 3008 

formation   of    2261 

in    criminal    action 2271 

list,  how  and  when  made 2261 


if  two  Justices  in  precinct,  by  whom 

made    22$3 

may  be  made  after  time  appointed. 2264 
what  number  to  contain  and  wheii 

and  where  filed 22S2 

when  Jury  to  be  drawn  from 22&T 

not  demanded  in  criminal  action.  Jus- 
tice to  try 2270 

order  for.  form p.  780 

service  and  return  of 2222 

what  to  contain,  and  to  whom  di- 
rected      2221 

qualification  of  Jurors 2224 

selected  how  in  criminal  action 2271 

summon  iuK  and   formation   of   when 

drawn  from  Jury  list 22€1 

additional  when  number  insuillcient.2223 
verdict,    how   given   and    entered   in 

criminal  action   2272 

Justice— 
to  be  open  and  without  purchase  or 

delay    Art.  I,  8  10 

Justice's  Court — 

always    open    924 

appearance,  within  what  time  to  be 

made    2302 

attorney,  who  may  act  as 2301 

clerk  in  cities  of  fifty  thousand,  and 

appointment  of   3004 

powers  and  duty   3006 

contempts,   proceedings  in  and   pun- 
ishment of , 2303-2304 

defined    924 

docket,    is   public   writing,    and    cus- 
tody of   2195 

entry  of  Judgment  in 219S 

what  is,  and  what  entries  to*  con- 
tain      219S 

fees,   amount   3000 

in  Multnomah 3014 

amount    for   Jurors    and    talesmen. 300S 
in   cities    of   fifty   thousand,   dispo- 
sition of   3003 

not  allowed  in  criminal  prosecution 
in  Multnomah  unless  prosecution 

authorized    30iS 

trial  fee 1085 

collected,  how  disposed  of..l092, 109( 

when,  and  to  whom  paid 1092 

witness  fees,  amount  generally 3009 

In  Multnomah  county 3010 

in  Clatsop  county 3011 

'   in    criminal    action    in    Jackson. 

Douglas,   and  Josephine 3012 

files  are  public  writings,  and  custody 

of     : 2199 

forcible  entry  and  detainer.  Jurisdic- 
tion of  674€ 

form  of  execution  in toTaS 

game  and   fish   laws.   Jurisdiction   of 

prosecution  under   2063 

Judgment  of,  entry  In  docket 219S 

of  sister  state,  how  proved 758-769 

Jurisdiction    of    926-927 

civil 21S3 

criminal 2194-3196 

Jury,    attendance,    failure    of    Juror. 

punishment   22S2 

box.  and  deposit  of  ballots  in 226( 

challenges  In  civil  action 2223 

in  criminal  action 2271 

deficiency,  how  supplied 2223 

demand  for,  in  civil  action 2219 

drawing 225? 

striking  Jurors  from  twelve  drawn.2260 
when  ballots  to  be  laid  aside  and 
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Justice's  bourt— continued- 
Jurors  not  summoned 2259 

fees   of  Jurors 3008 

formation  of  2261 

in  criminal  action 2271 

list,  how  and  when  made 2261 

If    two    Justices    in    precinct,    by 

whom  made    2263 

may    be    made    after    time    ap- 
pointed     2264 

what  number  to  contain  and  when 

and  where  filed 2262 

justice  not  in  office  or  attendance 

when  list  made,  to  procure 2265 

when  Jury  to  be  drawn  from 2267 

not   demanded    in   criminal   action. 

Justice  to  try 2270 

order  for.  form p.  780 

service  and  return  of 2222 

what  to  contain  and  to  whom  di- 
rected      2221 

qualifications  of  Jurors 2224 

selected  how,   in  criminal  action..  .2271 
summoning  and  formation  of.  when 

drawn   from   Jury   list 2261 

additional    when    number    insuffi- 
cient    2223 

verdict,   how  given  and  entered  in 

criminal  action   2272 

justice     may     postpone     proceedings 

when 2302 

mode   of  proceeding  same   as   courts 

of  record,   except 925 

nickel -in -the -slot    machine,    Jurisdic- 
tion of  prosecution  against :1968 

party  to  appear  within  what  time 2302 

process,  Justice  may  appoint  person  to 

serve    2301 

records  of,   what  constitute 2197 

trial,  proceedings  of,  entry,  in  docket.2198 
Civil  Action: 
amendment  of  pleadings  on  appeal. .  .2247 
appeal,  allowance  of  and  docket  en- 
try on    2243 

amendment  of  pleadings  on 2247 

amount  necessary  by  party  demand- 
ing   Jury    2250 

what  necessary   2238 

dismissal    for    defects,    and    Judg- 
ment thereon   2248-2249 

execution    recalled    when 2243 

in  what  cases  allowed 2238 

Judgment  by  confession  or  for  want 

of  answer  not  appealable 2238 

enforced     notwithstanding     stay, 

and  undertaking  for 2246 

for  appellant,  proceedings  stayed 

by  notice    2242 

manner  of  taking 2240 

notice  and  proof  of  service 2240 

parties,    how    known 2239 

perfected,  when  deemed 2246 

stay  of  proceedings.  Judgment  en- 
forced  notwithstanding  when.. 2246 

undertaking  for   2241 

when 2241-2242 

to  what  court   2239 

transcript  on.  what  to  contain,  and 

when    filed    2246 

trial    anew    2246 

undertaking,  and  within  what  time 

to  be  filed 2241 

sureties,    qualification   and  Justi- 
fication of   2244 

within  what  time  to  be  taken 2239 

arrest,   affidavits,   orders   and  under- 


taking, how  given  and  filed. 2206,  2208 

bail  fn  case  of 2207 

custody  of  defendant 2207 

postponement    of    trial    discharges 

from   •. 2218 

same  as  in  courts  of  record... 2206-2208 

undertaking  for.  form p.  784 

writ,  form p.  779 

how  served  and  executed... 2206-2208 
attachment,   general  statutes   govern 

, 2206-2208 

discharge  of,   form  of  undertaking 

p.  786 

issuance  and  return  of  writ 2206 

of  real  property,  not  allowed 2209 

undertaking  for.  form p.  786 

writ  of.  form p.  782 

how  served  and  executed . . .  2206,  2208 
authority     to     complete     or     enforce^ 

Judgment  of  other  Justice 2286 

bail,  opportunity  to  give  on  arrest. .  .2207 
bond,  see  Undertaking.  Infra. 

challenges  to  Juror 2228 

change    of    venue,     application     for, 

when  to  be  made 2216 

causes    2216 

complete,  when  deemed 2217 

disbursements  of  who  to  pay 2216 

Justice  to  transmit  record 2216 

to  whom  taken 2216 

transcript  of  record 2216 

what  notice  to  witnesses  required. 2216 
claim  and  delivery,  general  law  con- 
trols     2206,  2208 

issuance  and  return  of  writ... 2206,  2208 
order  for  delivery  of  property,  form 

p.  783 

service   of  writ 2206 

undertaking  for  delivery  of  property, 

form   p.  784 

writ  of  restitution,  form p.  783 

confession.  Judgment  by  not  appeal- 
able   2238 

county  clerk  must  docket  transcript 

of  Judgment .2226 

default,  general  statute  law  controls.2237 
defective  undertaking  on  appeal  may 

be  replaced   2249 

deposit  in  place  of  disbursement  bond.2206 
deposition    of   witness    on    postpone- 
ment      2214 

disbursements,     allowance     of.     with 

Judgment    2200 

on  change  of  venue 2216 

undertaking  for 2204-2206 

undertaking,    failure    to   give,    dis- 
missal     2206 

docketing  Judgment  in  circuit  court. 2226 

Judgment  of  another  Justice's  court.22S4 

exception  to  sureties,  on  appeal  bond.2244 

on  bond  in  provisional  remedy 2210 

on  disbursement  bond 2206 

execution,  against  the  body,  form... 

p.  781 

against  property,  form p.  781 

effect  of  stay  order  on  appeal 2243 

extending  time  to  return 2286 

In  another  county,  how  made 2234 

for  delivery  of  property,  form. p.  782 

levy  of,  by  whom  may  be  made 2283 

not  to  be  levied  against  real  prop- 
erty until  Judgment  docketed ....  2232 
returnable  when,  and  to  whom  di- 
sc t- off  to,   when  allowed  and  pro- 
ceedings     2226-2230 

title  to  real  property   not  affected 
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Justice's  Court— continued— 

by    2231 

transcript     of     filed     In     another 

county,   proceeding    2234 

filed  in  circuit  court 2225 

what  to  consist  of  and  fee  for.. 2225 
Jud«rment,  trial  by  Justice,  judgment 

how  given   2220 

jurors,   qualifications    2224 

Jury,    challenges     2223 

demand    for    2219 

Insufficient  number  summoned,  oth- 
ers  to  be  summoned 2223 

order  for,  form p.  780 

service  and  return  of 2222 

what  to  contain,  and  to  whom  di- 
rected     2221 

when  case  to  be  tried  by 2219 

Justification    of    sureties,    on    appeal 

bond 2244 

•on  bond  in  provisional  remedy.... 2210 

on   disbursement   bond 2205 

lien  of  Judgment,   when  docketed  in 

circuit  court  .2226 

notice  of  appeal,  see  Appeals,  supra. 

pleadings,  amendment  on  appeal 2247 

forms  and  sufHciency  governed  by 

rules  in  courts  of  record 2211 

mistakes,    and   amendments 2237 

postponement  of  trial 2212,2237 

deposition  of  witness  as  a  condition 

of     2214 

discharges  from  arrest,  when 2213 

when  must  not  be  granted 2214 

procedure  conforms   to  court  of  rec- 
ord, unless  otherwise  provided. .  .2200 
provisional    remedy,    Justification    of 
sureties,  when  and  how  made,  and 

retfted 2233 

real    property,     execution    against, 

how  made    2232 

recalled  on  appeal,  when 2243 

renewal    of    2235 

finding  of  fact  by  Justice  unnecessary.2220 
Judgment,    against ,  appellant,    nature 

and  form  of 2248 

appeal  from,  see  Appeal,  supra, 
authority   to  complete  and   enforce 

Judgment  of  other  Justice 2236 

certified  transcript  of,  filed  in  an- 
other county,   proceedings  on 2234 

code  of  civil  procedure  governs 
Judgments  for  mistake,  Inad- 
vertence,   surprise,    or    excusable 

neglect     2237 

defaults     2237 

form  of  entry p.  786 

dismissal  of  appeal.  Judgment  on.. 2248 

docket,    entry    in 2198 

entry  of  Judgment  after  trial,  form 

p.  787 

entry    of    Judgment    for    want    of 

answer,     form p.  786 

docketing  in  circuit  court,  and  lien 

thereof     2225 

enforcement  of    2237 

notwithstanding  stay  on  appeal. 2246 

undertaking  for 2245 

execution     against     real     property, 

how  made    ..232 

See  Execution,  supra, 
lien  of  when  filed  in  circuit  court. 2226 
may  be  reviewed  by  writ  of  review. 2298 

of  sister  state,  how  proved 758-769 

deposition   of  witness   as  a   con- 
dition     2214 


discharges  from  arrest,  when 2^13 

when  must  not  be  granted ^U 

qualification  of  Jurors iHi 

selecting  and  summoning  jury. 2221 -2^ 
title     to     real     property     involved. 

proceedings   ttll 

undertaking,  appeal,  time  for  filing.. 2^141 
for    costs   and    disbursements    on 

appeal    2241 

qualification  of  sureties  on 2244 

for   disbursements,    when   required, 
form  of,  and  deposit  in  lieu  of.. 

2204-2235 

for  enforcement   of  Judgment    not- 

wlthstandinfT  stay  on  appeal 224» 

to  indemnify  officers,  form... p.  7S< 

venue   ?^ 

change  of,  application  for,  when  to 

be  made   .' 2215 

causes    ttl^ 

complete,  when  deemed 2J1T 

disbursements  of.   who  to  pay...fJlC 

Justice  to  transmit  record 2il» 

to  whom  taken 2215 

transcript  of  record 221S 

what     notice     to     witnesses     re- 
quired     2^1C 

verdict,  proceedings   223T 

witnesses,    attendance    after    change 

of    venue    2-tS 

deposition  of,  in  case  of  postpone- 
ment   tzu 

Criminal  Action: 
acquittal,   Judgment  of  and  entry   In 

on  what  notice. . .' ;?!•* 

provisions    as    to 2206.2.''^ 

real  property,  can  not  be  attached... 22'» 
execution  can  not  be  levied  against 
until   Judgment  docketed    in   cir- 
cuit  court    232 

title  to.  in  issue.  Jurisdiction  ceases, 
and  cause  transmitted  to  cir- 
cuit  court    221S 

not  affected  by  Judgment 2231 

replevin,     issuance     and     return     of 

writ    2206,  220? 

service  of  writ 220€.  220S 

set-off,  certificate  disallowing 22^ 

certificate   of,   stays   Judgment 222$ 

different     amounts.     Judgment    for 

difference   2230 

entries  in  regard  to 2227-2228 

mutual  Judgments,  allowed  as 2229 

one  Judgment  against  another,  when 

allowed    222« 

procedure  when  Judgment  Is  that  of 

another  court 2227 

right  of  appeal  precludes 222T 

subpoena,  form p.  780 

summons,  by  whom  served 2202 

form p.  779 

how  served   2203 

return  of   2203 

what   to  contain,   and  how   issued. 

signed,  and  directed 2201 

trial,  challenges  to  Jurors 2223 

conduct  and  manner 2237 

Jury  trial,   right  to 221J 

place  of,  when  may  be  changed... 2215 

postponement  of    2212.  2237 

case     prosecution     malicious     or 

without  probable  cause 2274 

appeal,  amendments  on 22H 

amount    necessary    to    appeal    by 

party  demandinfr  Jury 2250 

how  taken   22$2 
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Justice's  Court— continued- 
notice,  upon  whom  served 2292 

stay  of  proceedings  on 2295 

taken  by  defendant  in  what  case.. 2293 

to  what   court  taken 2291-2292 

transcript  on    2294 

when  perfected  2296 

when  taken  2291-2292 

arrest,  warrant,  when  may  issue,  and 

provisions  as  to 2266-2267 

ball     2286 

commitment  on  failure  to  give.2287-2289 
qualification  and  Justification  of... 2299 

undertaking,  form  of 2286 

challenge  to  Juror 2271 

commenced  how  2264 

commitment  on  faHure  to  give  bail.  .2287 

form  of  2288 

how   executed    2289 

complaint  deemed  indictment 2265 

requisites  of  2264 

conviction.  Judgment  of,  entry.. 2277-2279 

how  executed  2280 

costs,  Judgment  against  private  prose- 
cutor for,  and  how  enforced.2275-2276 

payment  of.  to  whom  made 2281 

security  for  by  private  prosecutor. 2300 
crime,  when  triable  in  Justice's  court. 2196 

criminal  actions,  how  governed 2263 

defendant  refusing  to  plead,  plea  of 

not  guilty  entered 2269 

to   be    brought   before   Justice   and 

required    to   plead 2268 

district  attorney  may  attend  on  be- 
half of  state  and  control  proceed- 
ings      2297 

fine,  payment  of,  to  whom  made 2281 

issue,   how   tried    2270 

Judgment   against  private  prosecutor 
for  costs,  and  how  enforced.2275-2276 
certified  copy  to  be  filed  with  county 

clerk     2278 

entry  of.  and  copy  as  evidence. .  ..2279 

money  paid  on,  disposition  of 2282 

Justice  liable  to  county  treasurer 

for  when    2283 

of  conviction    2273 

entry  and  form  of 2277,  2279 

how  executed  2280 

review  of,  by  writ  of  review 2298 

Jurisdiction,  criminal   2194-2195 

Jury,   challenges  to 2271 

how    selected     2271 

not  demanded.  Justice  to  try  case.. 2270 

verdict,  how  gUen  and  entered 2272 

justice,  to  proceed  as  on  information 
'when  crime  not  within  Jurisdic- 
tion    2290 

to  try  unless  Jury  demanded 2270 

pleading,  defendant  refusing,  plea  of 

not  guilty  entered 2269 

defendant  required  to  plead 2268 

private  prosecutor,  Judgment  against 
for  costs,  and  how  enforced.2275-2276 
required  to  give  security  for  costs.  .2300 

to   be   witness 2264 

who    is  «. 2264 

proceeding    when    crime    not    within 

Jurisdiction  of  Justice 2290 

trial,  within  what  time  to  be  had.... 2284 

verdict,  how  given  and  entered 2272 

Justices  of  the  Peace — 
acknowledgment  of  deed,  form.. p.  787 

by  attorney,  form p.  788 

attorney,  may  act  as  Justice  in  what 
court    932 


bond     2665-2666 

coroner.  Justice  acts  as,  when 1699 

courtroom  in  counties  of  fifty  thou- 
sand to  be  provided  at  own  ex- 
pense     3002 

deerskin,    proceedings    to   obtain   tag 

for  2012 

district  set  off  how 2663 

election    2664,  2669.  2676 

certificate  to  be  filed 2664 

executor  or  administrator,  Justice 

may  be 1136 

fees  of,  amount   3000 

In  Multnomah   3014 

disposition   of   in  counties   of   fifty 

thousand  8003 

npt    allowed    in    criminal    prosecu- 
tions in  Multnomah  unless 8016 

Jurors,  to  assist  in  drawing  when...  978 
not  to  have  partner  practicing  law.  982 

oath    2664 

offices  and  courtroom  to  be  provided 
at   Justice's   expense   In   counties 

of  fifty  thousand 8002 

Qualifications    2668 

salary  in  counties  of  fifty  thousand, 

no    other    compensation 3001 

special  laws  regarding  prohibited.... 

Art.  rv.  8  28 

stationery  in  counties  of  fifty  thou- 
sand, county  to  provide 8002 

term  of  office 2664,2669 

to  receive  session  laws  and  Journals. 2439 
to   report    to   auditor   in    Multnomah 

county   2616 

to  county  treasurer  monthly 2644 

vacancy,    how    filled 2667 

v^ted  with  limited  Judicial  power. . . 

Art.  VII,  8  1 

Justices  of  the  Supreme  Court — 

See  Supreme   Court. 
Justifiable  Homicide— 

See  Homicide. 
Justiflcatlon — 
of  ball  on  arrest  In  civil  action.. 269,  271 

of  sureties,  on  bond  for  appeal 649 

on  bond  for  stay  of  abatement  of 

nuisance     346 

on  bond  of  plaintiff  for  delivery  of 

personal   property    288 

provisional   remedy    in   Justice's 
court,  when  and  how  made,  and 

on    what    notice 2210 

Kanaka — 
marriage  with  void,  and  penalty  for 

1999-2000 

solemnising  or  issuing  license   for, 

penalty    2001 

Kidnapping — 

how  punished,  and  definition  of.  1774-1776 
K  In  dergartens — 

authorized   when    8389 

children  over  four  admitted 3389 

Kindred- 
degrees,   how   computed 6682 

half   blood    Inherit   equally   with   the 

whole     6682 

Klamath  County — 

boundaries   2333 

Knowingly — 

import  In  criminal  code 2182 

Knowledge  of  Court — 

See  Judicial  Knowledge. 
Label- 
See  Adulterated  Products;  Poison- 
ous Drugs. 
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Label— continued— 

use   of  counterfeit,   punishment 1840 

workingmen's  union,  flling  and  re- 
cording     1843-1844 

unlawful   use   of 1841-1848 

Labor— 
lien  of,  see  Liens, 
wages,  priority  of  claim  for,  and  how 

enforced    5669-6662 

Labor  Day — 

legal   holiday    8919 

Lake  County — 

boundaries     2334-2336 

Lamp" 

street.    Injury    to,    punishment 1826 

Landlord  and  Tenant — 
access  to  gather  crop  after  expiration 

of  lease  6769 

action  for  waste,  treble  damages,  for- 
feiture   and    eviction ..347 

action  to  recover  possession  for  non- 
payment  of   rent,    and    effect    of 

payment    before    Judgment 338 

estates    at    will    and    by    sufferance, 

determination  of    6390 

judgment  in  action  to  recover  real 
property  conclusive  against  land- 
lord      329 

notice   to   quit   in  action   of   forcible 

entry  and  detainer 6766-6767 

substitution  of  landlord  for  tenant  in 

action  to  recover  real  property...  827 
tax,    payment    by    tenant,     recovery 

from  landlord  when 3146 

tenant  can  not  deny  landlord's  title..  787 
In   possession   liable   for   rent,   and 

how    recovered    6387-6389 

Lands — 

Improved,   trespassing  on    1826 

inclosed,    tre^assing    on 1830 

lien  for  clearing,  ditching,  and  Im^ 
proving.  and  how  enforced.. 6663 -6667 

of  another,   trespassing  on 1829 

state,  trespassing  on 1827 

loss   of  patent,   copy  to  Issue,   and 

effect  of    6766-6768 

trespassing,    notice   of 1831 

Public  Lands: 
Abernethy   Island,    title   confirmed   to 

whom     6782 

acceptance    by   state    of    desert    land 

cession     3283 

-   acknowledgment   to   deed   not   neces- 
sary      3305 

acts  of  congress  relating  to 6771-5797 

affidavit  of  applicant  to  purchase 3302 

agent,   governor   to  appoint 3294 

agricultural  college  lands,  applica- 
tion to  purchase,  what  to  con- 
tain     3323 

fund  from,  disposition  of 3639 

limit  of  quantity  sold  to  one  person.3324 

price  of  3322 

aliens     not     to     have     patent     from 

United   States    5775 

application   to  purchase 3302 

a«rricultural   college    land,    what   to 

contain    3323 

unsurveyed  land,  survey  and  decla- 
ration   by    applicant 3303 

assignment  of  certificates  of  sale,  how 

made  and  effect  of 3309 

British     subjects,     rights     of     under 

treaty  with  united  States 5775 

certificate  of  sale,  assignment  of, 
how  made,  and  effect 3309 


duplicate  to  be  preserved 330S 

reduced  rate  of  interest,  hovr  ob- 
tained     3S!9 

to  issue,  and  when  void 3306-3MT 

when  payment  in  installments 330$ 

commissioner,  governor  is,  powers  and 

expenses     3254 

commissioners,  board  of,  clerk,    oath 

of  office  and  undertaking 3297 

appointment,    office,    where    kept. 

and   duties    S2M 

printing  report  of 24Sd 

rules  by,  time  of  meeting,  effect  of 

decision,  and  expenses 3299 

seal   3296 

to  preserve  duplicate  of  certificates 

of   sale    ISM 

who  to  constitute,  and  duties  of.... 3296 

confirmation  of  tide  land  titles 3331 

of  titles   to  school  and  university 

lands    3332 

to  swamp  lands 3334 

contract    of    sale,    rescindingr    irhen 

state  has  not  title 3310-3311 

deeds,    acknowledgment    not    neces- 
sary     3346 

copies  to  be  bound  and  indexed... 3316 

effect    33116 

errors  in,  how  corrected 3310 

form  of  :' 3306 

riirht  to,  decision  of  board   final... 3299 
to  issue   to  assignee  of  certificate 

of  sale  when 3349 

to  issue,  when 3396 

to   reclaim   desert   land,    by    whom 
made,   form  of,   and  what  title 

passes    3233 

when,  and  to  whom,  to  issue 3291 

delinquent  purchaser,   notice  to.  and 

forfeiture  of  land  when 3333 

desert  land,  application  for  contract 
to   reclaim,   and   requirements   to 

be    complied    with 32S6 

application  for  agreement  with 
United  States  to  donate  lands  un- 
der contract  of  reclamation 32S7 

application  for  Contract  to  redeem 

to  be  accompanied  with  what  fee.32S6 
board  to  make  application  to  sec- 
retary of  interior  for  donation  and 

patent  to  state 32S4 

cession,  acceptance  by  state 32S3 

contract  to  reclaim,  board  author- 
ized   to    make 32S4 

what  to  contain,  and  when  to  be 

entered   into    3286 

deed  for,  by  whom  made,   form  of 

and  what  title  passes  by 3293 

when  to  issue,  and  to  whom 3^1 

forfeiture  and  sale  of  reclamation 
contract,  and  appeal  from  decision 

of  state  land   board 32S9 

lien    for    expense    of    reclamation 

authorized     3234 

list  of,  under  contract  of  reclama- 
tion, to  be  filed  with  land  office. 3237 
purchase    of,    when    under    lien    for 

reclamation,  how  made..*. 3292 

reclaimer   of.    qualification    3291 

right  of  way  for  water  ditch  for 
reclaiming  to  be  applied  for  sep- 
arately   3285 

right  to  enter  upon  and  retain  pos- 
session of  when 3238 

water  for  irrigation  remains  ap- 
purtenant  to    
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La  nd8--conti  n  ued— 
donation  act.  affl<lavit  of  settlers  and 

penalty   for  false 6783 

aliens  not  to  have  patents 6776 

claim  to  be  compact  and  taken  by 

legal  subdivision  6777 

claimant  to  prove  settlement,  resi- 
dence and   cultivation 6778 

commutation  of  claim 6787,  6798 

descent  of  settler's  rights  to  heirs 

and  widow  6779 

donations  not  to  include  town  sites 
or  land  held  for  business  or  trade.  5793 

extension  of  time  under 6788 

future    contracts,    provision    as    to 

Invalidity  of,  repealed 6794 

grant  to  occupants 5776 

to  persons   immigrating 6776 

to  orphans 6792 

to  widows,  and  right  of  their  heirs.6791 
lands  not  subject  to  settlement  un- 
der     6780.  6786 

reserved  under  act 6786 

mineral   land   not   subject   to   loca- 
tion under  as 6776 

military  posts  and  lands  within  one 

mile  not  subject  to  settlement... 6780 
notice    to    be    filed,    and   efCect    of 

neglect    6789 

time  of  filing  extended 6796 

oath   of   settlers 6783 

one  claim  only  allowed  to  person.. 6776 

patents  to  issue  when 6778 

when  to  issue  in  case  of  commu- 
tation of  claim 5787 

preliminary  decision  of  questions  by 

surveyor  general 6784 

rights  of  British  subjects 5776 

of  wife,  widow  or  orphans 6775 

reservations,  and  limitation  of. 6785-5786 
reservation    for    governmental    pur- 
pose not  subject  to  donation  right.  5780 
sale  of  claim  not  valid  unless  vendor 

has  resided  four  years  on 6794 

sections  sixteen  and  thirty -six  not 

subject  to  when 6780 

settlers   to  notify  surveyor  general 

of    tracts    claimed 6777 

surveyor  general  to  determine  con- 

filct  of  boundaries  of  claim 5777 

tract  books  to  be  opened 5784 

easements,  sale,  subject  to  what 3312 

failure  of  title  to  land  sold  by  state, 

refund    3310,  3311,  3330 

forfeiture  for  nonpayment  of  lnterest.3333 
governor   is   land   commissioner,   and 

powers  and  expenses  of 3294 

grant   by   United   States   for   certain 

purposes,    and    acceptance    of . . . 

what  to  be  made  in  full  at  time  of 

purchase  3304 

pre-emption    privileges    extended    to 

lands  in  Oregon 6795 

pre-emptloner's    right    under    United 

States  law  recognized 3313 

price  paid  in  installments,  certificate 

may  issue  to  purchaser 3306 

prices    fixed    3300-3301 

purchaser,  who  may  be  and  applica- 
tion and  aflldavlt  of 3302 

delinquent,  notice  to,  and  land  for- 
feited  when    3333 

quantity  sold  to  one  person 3300 

railroad,  right  of  way  for 3336-3337 

record  of  correction  of  errors  in  deeds.3310 
records,  certificates  ot  sale,  how  kept.3308 


refunding  purchase  price  on  failure  of 

title    ....K 3310-3311,  3380 

right  of  way  over,  for  ditches  for  irri- 
gation    and     domestic     purposes 

granted     6017 

for    ditch    for    mlninsr    or    electric 

power     6044 

for  Irrigating  ditches 4789 

for  railroads,  and  provision  as  to. 

3336-3337 

for  reclaiming  land,  application  to 

be  filed  separately  3286 

for  water  ditches  and  pipes... 3338-3339 
state    patents    subject    to   vested 

rights  of  3840 

right  on,  to  be  given  to  Unlteu  States 

pp.  74,  78 

to    aid    in    construction    of    public 
buildings,  and  acceptance  of.... 

pp.  74,  78 

to  university   6781,  6782,  6796 

homesteader's     right     under     United 

States  law  recognized 8313 

Indemnity,    school    lands    withdrawn 

from  sale   8300 

Installments,  failure  to  pay.   effect.. 

3306-3807 

price   paid   in,    certificate   to   Issue 

when    3306 

when  price  may  be  paid  in 3304 

limit  of  quantity  sold  to  one  person.. 3300 
of  agricultural  college  lands  sold  to 

one  person 3324 

missionary    stations,     title    to,    con- 
firmed     6771 

Oregon  City  claim,  grant  from  prior 

to  what  time  confirmed 6782 

grant  of  to  university,   except 5782 

oyster  beds,  easement  of  public  to 3312 

patents,    aliens    not    to    have    from 

United   States    6776 

loss  of,  copy  to  issue,  and  effect  of 

5766-6768 

payment    In    Installments,     in    what 

cases    8304 

Installments,   failure  to  pay,   effect 

3306-3307 

when  may  be  made  in 3304 

refunding  when  state  has  not  title. 3310 
for  improvements,  and  limitation 

as   to    4767 

sale  by  United  States,  land  subject  to.6790 
sale    of,    assignment    of    certificates, 

how  made  and  effect  of 3309 

certificate   of,   reduced   rate   of   in- 
terest on,  how  obtained 3329 

certificates  to  issue,  and  when  void 

3306-3307 

duplicates  of  certificates  to  be  pre- 
served      3308 

limitation  as  to  quantity 3300 

payment,  how  made 3304 

rescinding  when  state  has  not  title 

3310,  3311,  3330 

reverted    land    not    to   be   sold   for 

less  than  original  price 3300 

subject    to    what    regulations    and 

easements     3312 

tide  lands  and  lands  held  by  sov- 
ereign authority   3301 

salt  springs  granted  to  the  state,  and 

acceptance  of  pp.  74,  78 

sand  islands,  proceeds  from,  disposi- 
tion   of    3314 

school  lands    Art.  vm 

confirmation  of  title 3332 
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Lands— continued- 
grant  of  by  United  States  arid  ac- 
ceptance     pp.  74,  78 

sale,    withdrawal    of   certain    lands 

from    3325 

what  are 3314 

survey    by    United    States    surveyor 

general 5774 

surveyor  general  for  territory. .  .6772-67^3 
swamp    and    overflowed    lands,    con- 

flrmatlon  of  title 3334 

grant  to  state,  and  selection 5797 

land    on    which    settlement    under 
United  States  laws  is  made,   not 

to  be  sold   3313 

pre-emptioner    and    homesteader, 
quitclaim  deed  by  state  to  issue 

to,  in  what  cases 8335 

pre-emptioner' s   and   homesteader's 
right   under    United    States    law, 

recognized 3813 

price  of  3300 

tide  lands,  authority  to  sell  and  price 

fixed     3301 

confirmation  of  title  to 3331 

proceeds  from,  disposition  of 3314 

subject  to  what  easements 3312 

title,  failure  of,  refund  by  state 

3310,  3311,  3330 

trespassing  on,  punishment 1827 

university  land   Art.  Yin 

confirmation  of  title  to 3333 

disposition  of  fund  from 3628 

grant  of  by  United  States  and  ac- 
ceptance of   pp.  74,  78 

grant   to    5781,6782,5796 

unsurveyed  land,  survey  and  declara- 
tion by  applicants 8303 

wharfs,     regulation     providing,     land 

subject   to   3312 

withdrawal    of    certain    lands     from 

sale     3326 

Lane  County — 

boundaries    2336-2337 

Larceny — 
by  altering  brands  or  marks  upon  ani- 
mals    1804 

by  bailee    1806 

by  falsely  personating  another 1811 

definition  and  penalty 1798 

domestic  animal   1801 

driving  domestic  animal  from  range.. 

1802-1803 

embezzlement 1805 

in  house,   boat,   or  public  building. .  .1799 

Indictment,    form    of p.  751 

Justice's   court,   Jurisdiction   of 2194 

of  public  money,  what  constitutes. .  .1807 
verdict  must  ascertain  amount,  and 
private     claims     not     allowed 

against    1808 

stealing    from    person 1800 

stealing  horse,    mule,    etc 1801 

what  constitutes    1798 

Law — 
books   containing,    presumed   correct.  737 

error    of,    new    trial 174 

issues  of,  how  raised  and  tried 

110,  112-114 

how   tried  in  equity 405 

trial,  by  referee 160 

law  merchant,  rules  of,  when  control 

negotiable  instrument    4594 

of    evidence,    defined 678 

organic,  defined 734 

presumption  of  obedience  to 788 


questions   of,    in  Jury   trial,    court  to 

decide    11€ 

statute,  defined  734-7S5 

unwritten,'  defined   73$ 

written,  what  constitutes 734 

Law  Officers — 

of   state,   who  are Art.  VII,  §  17 

Laws — 

See  Bills;  Acts. 

are    public    writings 731 

authority   necessary   to   \i'alidity   of.. 

Art.  I.  §21 

distribution   of   printed   laws 2439 

enrolled,    secretary    of    state    keeper, 

and  duty  as  to 23SS 

to  be  bound  and  indexed 2393 

general,    printing    of 2430.2437-2438 

governor    to   execute Art.  V,  §  10 

may  call  out  forces  to  execute 

Art.  V.  f  9 

how  suspended   Art.  I,  S  22 

making  appropriations,  requirements. 

Art.  rX.  §  7 

publication  of  certain 24tS 

special  and  local,  what  forbidden.... 

Art.  IV.  i  23 

statutes,  defined  734-735 

territorial,  continued  In  force 

Art.XVni.§7 

to  be  enacted  by  bill Art.  IV.  f  1 

unwritten,  evidence  of 739 

what   not   to   be   passed... Art.  I._§  21 

written,   defined    .' 733 

evidence  of   7*7-71S 

or  unwritten,  all  laws  are .' . .  7tl 

what   constitutes    734 

Leading  Questions — 

allowed  on  cross-examination 849 

definition,  and  when  not  allowed 847 

Least-^ 
access  to  get  crop,  after  expiration  of.5759 

bawdyhouse,   void   1933 

gamblfiig,  premises  used  for,  forfeits 

lease     1948 

of  registered  lands,  see  Registration. 

statute  of   frauds 793.797 

Legacies — 

when  liable  for  debt  of  ancestor 1184 

See,    generally,    Elstates    of    Dece- 
dents; Executors  and  Administra- 
tors. 
Legal   Holidays — 

what  are    3918-3919 

Legatees — 

contribution  among 5574 

decree  against  several^  when  satisfied 

as  to  each 499 

suit  against  by  creditors  of  decedent  488 
against    several,    apportionment   of 

costs     489 

to  refund  proportional  part  for  child 

unprovided   for    5554-5555 

witness   to  will,   dead,   when  deemed 

legal    5570 

effect  on   legacy 5564-556€ 

not  to  receive  legacy  when 6571 

when    competent    to    prove    execu- 
tion    55«8 

Legislative   Power — 

where   vested    p.  72 

Legislature — 
acts  of,  see  Acts. 

adjournment   Art.  IV,  {  11 

amendment  of  constitution,   function 

of    Art,XVn,  11 

when  legislature  can  not  propose. 
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Legislature— continued— 

attorney  -  general     to    give     opinion, 

when    2421 

authority  vested  In Art.  IV,  S  1 

bills,  see  Bills. 

chief  and  calendar  clerks   to  remain 

after  session    2381 

clerical  service  for  members 3376 

clerks,    at   what   time   to   report   for 

work  2379 

must  be  competent  * 2378 

to  be  under  whom  and  hours  of... 2374 
clerks  of  legislature  to  deposit  books, 

papers,  etc.,  where 2392 

consists  of  what Art.  IV,  {1 

election,  of  officers Art.  IV,  fi  11 

vote,  how  given Art.'II,  S  16 

failure  to  organize,  effect 

Art.  IV,  fi  12 

grovernor  may  convene  when  and  how 

Art.  V,  9  12 

to  report  and  recommend  measures 

Art.  V,  S  11 

holders  of  what  office  not  eligible.. 

Art.  n.  fi  10 

journals,    each  house   to  keep 

Art.  IV,  fi  13 

entries   of  yeas   and   nays 

Art.  IV,  S18 

to     be     corrected     and     completed 

when    2381 

to  be  printed  within  what  time... 2437 
Judgre  of  election  of  officers  and  quail- 
flcatlon  of  members. .  .Art.  IV,  fi  11 
laws  and  Journals,  distribution  of... 2439 

printing   of    2430 

lobbying  without   disclosing   interest, 

punishment     1894 

may  divide  duties  of  county  clerk.. 

Art.  VII.  S  15 

members,    apportionment    to    popula- 
tion    Art.  IV.  fi  6 

compensation    Art.  IV.  fi  29 

distribution   of  bills,   etc.,   among.  .2440 
do  not  hold  until  successor  elected 

Art.  XV.  S  1 

how  chosen  Art.  IV,  fi  3 

ineligible    to   what   offices 

Art.  IV,  fi  30 

may  protest  against  bill  how 

Art.  IV.  fi  26 

not  to  be  questioned  for  words  ut- 
tered   in    Art.  IV,  fi  9 

not    to    prosecute    what    claims 

against  state Art.  XV,  fi  7 

number     Art.  IV,  fi  2 

oatht   and   who   may   administer. . . 

Art.  IV,  fi  31 

privilege     from     arrest     and     civil 

process  when Art.  IV,  fi  9 

punishment    Art.  IV.  fi  16 

qualiflcation    Art.  IV.  fi  8 

term    of    Art.  IV,  fi  4 

not    to   create   office   for   more    than 

four  years    Art.  XV,  {2 

not  to  establish  certain  banks 

Art.  XI,  fi  1 

not  to  loan  credit  of  state,  or  create 

debt  over  what  amount 

Art.  XI,  fi  7 

otticers,   duties   and   compensation   of 

2372-2382 

organization    2372-2382 

powers,   general    Art.  IV,  fi  17 

in  case  of  treason Art.  V,  fi  14 


printing  of   bills   of,   and   compensa- 
tion   for    2434 

of  laws.   Journals,   etc 2430 

proceedings,   how  proved 755 

punishment  of  members.  .Art.  IV,  fi  16 

of    persons    not    members 

Art.  IV,  fi  16 

quorum    Art.  IV,  fi  12 

ratio   of   apportionment  of   members 
to  population    2367 

recess,  governor  to  fill  office  during. . 
Art.  V,  fi  16 

reconsideration  of  bill  after  veto.... 
Art  V,  fi  16 

record  of  acts,  who  to  keep 

Art.  VI,  fi  2 

religious  service  in,  no  appropriation 
for Art.  I.  fi  6 

right  to  apply  to  for  redress  of  griev- 
ances  Art.  I,  fi  26 

rules,  who  to  make Art.  IV,  fill 

seat  of  government,   function  in  de- 
termining  Art  XTV,  9  1 

secretary  of  state  to  present  record 

of  executive  department 2388 

to    present    records    to,    when    re- 
quired   Art.   VI,   fi  2 

sessions,  when  and  where  held 

Art.  IV,  fi  10.  .2871 

when  may  be  secret... Art.  IV,  fi  14 

stationery  and  supplies 2382 

stenographers,  at  what  time  to  report 

for   work    2379 

must  be  competent 2378 

under  whose  direction,  and  hours.. 2374 

to  authorize  removal  of  Judge  or  pros- 
ecuting attorney,  when 

Art  VII,  fi20 

to    determine    contested    election    for 
governor   Art.  V,  fi  6 

to  elect  governor  In  case  of  tie  vote. . . 
Art-  V,  9  6 

to   make  regulations   for  militia  and 

fix  rank  of  staff  officers 

Art.  X.  fi6 

to   pass   election   laws   and   laws   for 
punishment  of  bribery. Art.  H,  fi  8 

to  provide  against  Chinamen  holding 

real  estate  or  mining  claims 

Art.  XV,   fi8 

to  provide  against  lotteries 

Art  XV,  fi4 

to  provide  for  superintendent  of  pub- 
lic instruction Art.  vni.  fi  1 

to  provide  Jury  system.. Art.  VII,  fi  18 

to  provide  revenue Art  IX,  fi  2 

to  provide  system  of  taxation 

Art.  DC.  fil 

treasurer's  books  open  to 2410 

vacancies,  governor  to  issue  writs  of 

election Art.  V,  fi  17 

special  elections  to  fill 2844 

Legitimacy — 

conclusive  presumption  as  to 787 

disputable  presumption  as  to 788 

Letters — 

openlng^    or    publishing    contents    of, 
punishment     - 1833 

patent,  action  to  annul 368 

who  to  prosecute  and  verify  plead- 
ings    369-370 

testamentary  and   of  administration, 

form   1136-1137 

who   entitled    to 1107,1112 

Levy   of   Execution — 
See    Execution. 
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Lewd  Cohabitation — 

punishment    1920 

Liabliity— 
contingent,  confession  of  judirment  to 

secure    192 

county,  limitation  upon.. Art.  XI,  810 
created  by  statute,   limitation  of  ac- 
tion          6 

existing  saved  by  constitution 

Art.   XVni,   810 

of  stockholders  of  corporation 

Art.  XI,  8  3 

state,  limitation  upon Art.  XI»  8  7 

Libel- 
answer,  what  may  contain 92 

complaint    91 

costs  and  disbursements 661 

crime,  and  punishment  for 1778 

indictment  for,  pleading  in 1319 

form  of p.  762 

justice  of  peace  has  not  Jurisdiction.  927 

limitation  of  action 8 

pleading  in   91 

presumption  as  to  malice  in 2171 

proof  of.  application  of 1319 

truth    of,    admissible    In   prosecution 

for  2170 

Libraries — 
Public  Libraries: 
aid  to  libraries  already  established. .  .3670 

annual  report  3674 

building,  lease  or  construction  of,  how 

authorized    3672 

city   may    establish   or   acquire,    and 

maintain  3669 

directors,  appointment  and  vacancles.3671 
board  of.  organization  and  powers.  .3672 

qualiflcatlons    3671 

donations 3676 

funds,  how  drawn 3672 

librarian  and  assistant,   appointment 

and    compensation 3672 

penalty  for  defacing  books,  property, 

etc 3576 

for  detention  of  books  and   notice 

of    3577 

tax  for.  and  how  kept 3669-3570 

terms  used  in  act,  definition  of 3668 

use   of    3573 

what  to  include 3568 

School   Libraries: 
books,  from  whom  to  be  purchased... 3466 
county  treasurer  to  certify  amount  in 

fund  for   3463 

district  school,  fund  for. Art.  Vm,  8  2.8462 
fund,  warrant  for.  when  to  issue  and 

unexpended    balance,    disposition 

of    3466 

librarian,  who  to  be,  and  duties  of.. 3468 
list  of  suitable  books,  preparation  of. 3466 

purchase  of  books 3466 

record  of  books  to  be  kept 3467 

rules  and  regulations 3469 

where   to  be  kept,   and   management 

of     3468 

State  Library: 
acts  of  congress  to  be  deposited  in  by 

secretary  of  state 2394 

books  not  to  be  removed,  except 2449 

hours  of   2448 

librarian,    election   of 2461 

place   of   residence 2451 

report  of  2453 

to  have  custody  of  property ?454 

undertaking  of 2462 

open  to  what  persons 2450 


rooms  to  be  provided  by  librarian 244T 

rules  and  regulations 24d# 

superintendent  of,  who  is 244< 

where   situated    2447 

who  may  take  books  from 2449 

Llcense-:- 

agent.   life  insurance  company 5117 

ball  alley,  county  court  to  grant 3$C6 

fee  for,  when  to  issue,  and  term  of.Ji6S 

penalty  for  violation  of  act 

unlawful  to  keep  without 

billiard  table  or  saloon,  fee,  term  of, 

and  when  to  issue 3S67 

penalty  for  violation  of  act 

unlawful     to    keep     billiard    table 

without   

chloral    hydrate,    sale    of    to    be    li- 
censed    381S-3817 

cocaine,  sale  of,  to  be  licensed.  .S815-3817 

dairy     S776 

dam.  license  to  erect,  court  may  graiit.3944 

dance  house,  fee  for  and  term  of ^70 

form  of  and  how  provided 3S71 

keeper,  who  deemed 3STS 

penalty   for   keeping  withoat,   and 

jurisdiction    SS74 

required  to  obtain  license 

sheriff  to  prosecute  violations,  and 

penalty  for  failure 

tax.   how   collected  and  dlq>08ition 

of    

dentistry,  license  to  practice 

eng-she.  sale  of  to  be  licensed.  .3815-M17 
fair  ground,  doing  business  without. 

4150-41&2 

board  may  issue  license 4148 

licensee    not    required    to    pay    fcK- 

other  license    4149 

period  of    4149 

ferries,  amount  of  and  when  to  Issue. 4962 
for  what  waters  may  be  granted... 4951 
how  forfeited,  and  proceedings  for.49€3 

keeping  without,  penalty 4964 

what  not  considered  unlawful 49«4 

limitation  of  term 4951 

notice  of  application 4964 

to  whom  grranted 4953 

undertaking  of  applicant,   and  lia- 
bility on   4955 

fish  canneries,  amount  and  classifica- 
tion of  4094 

dealers,  amount  and  classification. 4095 

how  obtained  4096 

fishing  without,  confiscation  of  ap- 
pliances and  procedure  on 4111 

from    Washington    state,    sufficient 

where    • 4092 

packing  or  dealing  in  without,  un- 
lawful     4091 

procedure  to  obtain,  and  amount  of 

fee    4093 

traps,  nets,  fish  wheels,  etc 4090 

what  to  contain 4697 

foreign  vessel,  resident  agent  for 

6112.  5116-5116 

hurdy-gurdy  house,  keeping  without, 

penalty    2116 

See  Dance  House,  supra. 

for  life  and  mutual  companies  and 

for  agents  of   3752 

co-operative  or  mutual  companies. 

3760-3751 

fee  for  life  Insurance  agent 5117 

for  life  or  mutual  company,  dis- 
position of  375? 

failure  to  pay  forfeits  right 3753 
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notice  of  failure  to  pay  and 

examination  of  3764 

for    additional    agent 3730 

of  brokers,  and  penalty  for  failure 

to  take  out 3725 

required    3709 

revocation  for  violation  of  law 3732 

to  companies  and  terms  of 3723 

liquor,  act,  how  construed  as  to  towns 

and  owners  of  vineyards 3864 

bond  required  from  applicant 3866 

duty  of  what  officers  to  prosecute 

for  violation    3860 

fee    3866 

srand  jury  to  make  strict  inquiry 

and  prosecute   violation 3863 

list    of    licensees    to   be    furnished 

grand  Jury    3861 

notice  of  application  and  proof 8868 

petition   required    3867 

sale,  in  quantities  less  than  a  gal- 
lon, and  restriction  as  to  place.. 3864 
without  license,  punishment. 2116,  3862 

when  to  issue 3869 

marriage,  affidavit,  and  effect  of.  ...6229 

clerk  to  enter  memorandum 6230 

consent    of    parents,    when    neces- 
sary,   and   when    license    not    to 

issue     62^8 

Issuing    contrary    to    law,    punish- 
ment     1997,2001,6231 

license  necessary,  and  by  whom  is- 
sued  6227 

person  solemnizinir  may  retain  li- 
cense     6230 

solemnizing  without  license 6232 

medicine,  license  to  practice 3796 

filing  with  county  clerk,  and  re- 
cording of   3800 

penalty  for  practicing  without... 3801 
revocation  and  proceedings  there- 
for   3798 

Itinerant  vender  of,  penalty  for  vio- 
lation      3802 

opium,  license  for  sale  of 3816-3817 

peddler  of  goods,  what,  how  obtained 

and  prosecution  for  violation 

3876-3877 

pharmacist's  assistant  3809 

pharmacy,  license  to  practice 3806 

license  to  person  practicing  before 
passage  of  law,  and  renewal  of.. 3810 
pilot,     application    and     examination 

for    4004 

board  to  grant 4002 

must  be  exhibited  when 4012 

renewal  of  4006 

second  application,  and  when  appli- 
cant Ineligible   4008 

what  to  contain 4011 

piloting  vessel  without  license,   pun- 
ishment     1973 

poisonous  drugs,  sale  of 3815 

license  to  be  issued  only  to  physi- 
cians and  druggists 3817 

record   of   application,   form   of   li- 
cense and  fee 3816 

shows,  circuses,  etc.,  county  clerk  to 

fix  amount  of 3879 

penalty  for  exhibiting  without 3880 

what  necessary,  and  when  to  issue. 3878 

stallion,  and  provisions  as  to 4318-4324 

surety  companies   3767 

vender  of  drugs,  nostrum,  or  medicine 
3802 


vessel,    foreign,    resident    agent    for, 

decree   under 6112,  6116-6116 

Liens — 
attachment,    when    attaches    to    real 

property    303 

when  attaches  to  registered  land... 6478 

attorney,  lien  of  on  what 1063 

burial  lot,  exemption  of 6214 

chattel  mortgage,  see  Chattel  Mort- 
gages. 

creditor  by,  in  partition  suit 449-462 

answer  in 440 

c|rainage  district,  l}en  of  charges  as- 
sessed in    4677 

execution,  when  attaches  to  regis- 
tered land   '. 6478 

foreclosure  of,  see  Foreclosure, 
gravestone,  lien  for  purchase  price... 6214 
Irrigation    district,    lien    for    assess- 
ment    4724 

Vdst^  with  purchaser  at  sale 4729 

when  assessment  becomes 4720 

docket,  how  kept  and  effect  of  .4719-4720 

what  is  and  where  kept 4720 

for  bonds    4724 

Judgment,  limitation  and  renewal....  206 
of  Justice's  court,  when  becomes... 2226 

of  United  States  court 210-2X2 

filing  transcript  In  any  county...  211 

renewal 2X2 

priority    over    unrecorded    convey- 
ance   207 

when  attaches  206 

to  registered  lands 6477 

laborer's  wages,  claims  for,  priority 
in  what  cases  and  how  enforced. 

6669-6662 

of  state  in  criminal  action 2168 

on   undivided    interest,    provision   on 

partition    487 

personal  property,  general  law  as  to 

foreclosure  not  exclusive 431 

registered    land,    lien    on    ffied    and 

noted  how   6484 

mechanics'  Hen  on,  notices,  etc.,  to 

be  filed  with  registrar 5481 

title   not  affected  by  Hen  on  until 

memorial  entered   6482 

registration  of  lien  against  land  not 
allowed  unless  fee  dimple  regis- 
tered      6400 

of  title,  lien  on  land  does  not  pre- 
vent     6401 

wages,    costs   and  attorney's  fees   in 

enforcing 66^0 

priority  of  in  what  cases,  and  how 

enforced    5669-6662 

transfer  of  property  for  pre-exist- 
ing debt,  when  void  as  to 6662 

Against  Boats  and  Vessels: 

action,  how  begun 6709 

for  surplus  after  sale 6719 

may  be  against  boat  by  name 6708 

proceedings   and   trial   a^   in   other 

actions   6718 

bill  of  sale  of  boat,  an4  effect  of 6718 

complaint,  what  to  state 6709 

discharge  of  boat  on  undertaking  or 

deposit    6714-5716 

for  damage  by  careless  navigation... 4044 
for    penalty    for    false    statement    of 
freight    or    passengers    at    Wil- 
lamette falls  locks 4066 

for  what  given 6706 

Judgment  on  undertaking,  and  execu- 
tion of   6717 
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Liens— continued- 
limitation   of  action 6722 

order  for  sale  of  boat,  and  execution 

thereon    5716 

part  of  boat,  or  tackle,  etc 6721 

priority  of  claim,  order  of 6707 

priority   between    lien   and   attach- 
ment of  boat  or  vessel  for  damasre 

to  property  on  shore 4631 

proceeds  of  sale,  how  distributed 6720 

seizure  of  boat,   and  proceedin^B   on 

return  of  warrant 6710-6711 

to  whom  lien  given 6706 

undertakinfT  or  deposit  for  discharge 

of  boat    6714-6716 

Judgment  and  execution  against.... 6717 

who  may  appear  and  answer 6712 

Agiainst     Buildin«r.     Structure,     Flume. 
Machinery,    etc. : 

agent  of  owner,  who  deemed 6640 

amount  of  recovery 6650 

architect,  deemed  a^rent  of  owner.... 6640 
attachment,  materials  not  subject  to 

when    6661 

attorney's  fees,  reasonable  allowed  as 

costs    6648 

builder,  deemed  agent  of  owner 6640 

buildiuK  materials,  not  subject  to  at- 
tachment, execution,  etc.,  when. 6661 
building   or   other   Improvements   in- 
cludes what   6662 

claim,  clerk  to  record 6645 

verification  of    6644 

what    to    contain,    and   when,    and 

with  whom   filed 6644 

construction,  alteration  and  repair  in- 
cludes what    6652 

contractor  deemed  agent  of  owner... 6640 
costs,   expense   of  filing  and  record- 
ing and  attorney's  fees  as 5648 

court  calendar,  preference  of  suit  on. 6648 

enforced  how   6648 

execution,    materials    not   subject    to 

when   6661 

filing,  expense  allowed  as  costs 5648 

foreclosure,  within  what  time  begun. 6646 

how  long  binds  property 6646 

land  and  structure  owned  by  different 
persons,  sold  separately,  removal 

in  what  time 5641-5642 

sold  separately,  when 5642 

limitation  of   6646 

material   not   subject   to  attachment, 

etc..  when    5661 

notice  by  land  owner  that  he  will  not 

be  responsible    5643 

mechanics'  liens  on  registered  lands, 

notice  to  be  filed  with  registrar.. 6481 
on  building  or  structure,   extends  to 

land    6641 

owner  of  land  charged  as  owner  of 

building  when    6643 

remedy  of  against  contractor 5650 

ixarties  to  suit  to  enforce 5648 

payment    by     owner     to    contractor, 

when  not  to  prevent  Hen 6649 

priority    between    and    mortgage    or 

other  lien  5642 

proceeds  from  sale  on,  distribution.. 5648 

record  of  claim,  clerk  to  make 5645 

recording,  expense  allowed  as  costs.. 5648 

recoveo'.  amount  of 5660 

registered  land,   lien   filed  and  noted 

how   6484 

title    not    affected    until    memorial 
entered    6482 


removal  of  structure  when  sold  sep- 
arately     6641-5642 

suit  to  enforce,  amount  of  recovery.. 6650 
costs   of   filing  and   recording  lien. 

attorney's  fees,  etc.,  allowed 564S 

distribution  of  proceeds 664S 

parties    5648 

preference  on  court  calendar 664S 

when  brought,  pleadings,  etc 6648 

who  to  defend  when  work  or  ma- 
terials furnished  contractor 6660 

terms  used,  definition 6663 

who  entiUed  to 6640 

Against  Mines: 

claim,   record  of 6670 

to  be  filed  within  what  time 6669 

what  to  state 6669 

limitation    6671 

owner   not   liable  when  mine   leased 

'    when    666S 

suit   to   enforce,    attorney's    fees   al- 
lowed as  costs 5672 

expenses  allowed  as  costs 6672 

parties     5672 

procedure  in  6672 

proceeds,  how  apportioned 6672 

where  brought 6672 

who  entitled  to  lien,  and  for  what... 6668 
Against  Railways: 

attorney's  fees  taxes  as  costs 6668 

contract  uncompleted,  suit  in  case  of  .5667 
liability  limited  to  amount  due  under 

contract    *. 5653 

notice,  and  form  of 6664 

railways  subject  to  lien  for  what,  and 

to  whom  given 5663 

release  of  lien  by  deposit 6655 

suit  against  fund  in  court 6656 

suit  may  be  against  company,  or  com- 
pany  and   contractor 6656 

when  may  be  commenced 6666-5666 

Against  Town  Lots: 

improvement,  grading,  lien  for 5647 

street  and  sewer  improvement  in  mu- 
nicipal corporation,  lien  for 2729 

entry    of   payment   of   installments 

in  docket  2733 

street  grading  in  front  of,  lien  for. ..5647 

suit   to  enforce ..5648 

Clearing,  Diking,  and  Improving  Land: 
claim  to  be  filed,  and  what  to  state... 5664 

clerk  to  record  claim 6666 

lien  authorised  for  what 6663 

foreclosed  how 5666 

limitation     5667 

Liens  on  Chattels: 
act  not  to  affect  agreement  of  par- 
ties      5676 

agister's  lien  for  what 6674 

proceedings  to  foreclose 6675-5676 

carriers'  Hen,  for  what,  and  proceed- 
ings to  enforce 6674-6676 

chattel  mortgage,  see  Chattel  Mort- 
gages, 
crops.  Hen  on  for  water  for  Irrigation 

when  5012 

for    work    or    repair    at    request    of 

owner   5673 

proceedings  to  enforce 5675-5676 

hotel,  innkeeper,  boarding  house  keep- 
ers, etc..  act  not  to  interfere  with 

agreement  of  parties 5705 

notice    5704 

sale 5704 

who  entitled  to,  and  upon  what 5703 

on    saw    logs,    timber,    lumber,    etc.. 
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Liens— continued- 
claim  to  be  filed  within  what  time, 
what  to  state  and  form  of.  ..6683-5684 
injuring  or  rendering  timber  diffi- 
cult of  identification,  liability  for. 6692 
laborers    in    manufacturing    lumber 

have  lien  on  what 6678 

logging  camp  cook  and  assistant 

have  lien  on  what 5677 

limitation  of  5686 

owner  of  land  has  lien  on  what.... 6679 
lien  for  timber  cut  within  what 

time    6682 

part  or  all  of  timber  may  be  pro- 
ceeded  against    6688 

priority  of  Hens  under  act 5680 

record  of  5683-5685 

suit    to    enforce,    any    number    of 

claimants  may  Join 6689 

costs,  what  expenses  allowed  as.. 6689 

mode  of  procedure 6687 

property  liable  to  loss  may  be  sold 

before  Judgment  6691 

sale,   and  apportionment  of  pro- 
ceeds   5690 

several  Judgments  to  be  rendered. 6690 
time   of    labor   for   which    lien   al- 
lowed     6681 

pasturage  and  care  of  stock,  lien  for. 6674 

proceedings   to  enforce 5675-5676 

personal   property,    foreclosure,    gen- 
eral law   not  exclusive 431 

sheep,    herding,    lien   for,    how   fore- 
closed      5702 

to  what  extent 5702 

who  entitled  to,  and  priority  of 

6700-6701 

shoeing  horses,  mules,  etc.,  act  to  be 

literally  construed   6699 

foreclosed   how    6698 

limitation  of    6696 

notice  to  be  filed  and  what  to  state. 5694 

priority    of    5693 

record  of,  and  fee  for 5696 

released  how 5697 

sale,   etc «.. 6698 

successive  liens  for  different  shoe- 
ing     6696 

who  entitled  to 6693 

stallion,  lien  for  service  of ..4323 

warehousemen,  lien  of . . .  .^ 6674 

proceedings  to  enforce . .' 6676-6676 

Life   Insurance — 

See  Insurance. 
Life  Prisoner — 
when    may    be    pardoned    from    peni- 
tentiary    3674 

Lighthouses — 
right  on  state  lands  by  United  States 

for  4767 

Light  Plant— 
for  state  building,  power  of  board  to 

acquire    5046 

Lime- 
putting  in  water  or  streams  prohib- 
ited    2041 

permission,  how  obtained 2041 

Limitation  of  Actions — 
absence  from  state,  not  part  of  time 

limited    16 

in  criminal  action 1237 

account,  limitations  in  action  on 12 

acknowledgment     or     new     promise, 

what  sufficient  to  toll 24 

action,  deemed  commenced  when 14 

in  criminal  procedure 1238 


actions  not  specially  provided  for....     11 
against    executors    and    administra- 
tors    S87 

against  sheriff,    coroner  or   constable 

for  official  act  or  omission 7 

against  sheriff  or  officer  for  escape. . .  9 
against  surety  on  guardian's  bond... 6282 
aliens,  limitation  in  actions  against  in 

time  of  war   19 

assault,  limitation  in  action  for '     8 

"  attempt  to  commence,  what  sufficient    16 

battery,  limitation  in  action  for S 

cause  not  otherwise  provided  for,  lim- 
itation         11 

commencement     of     action,     attempt 

equivalent  to   15 

what  deemed   14 

in  criminal  action 1238 

concealment,    not   part   of   time   lim- 
ited        16 

in  criminal  action 1237 

constable,   action  against   for  official 

act   or   omission 7 

contest  of  will,  limitation  of  action..  1108 
contract  or  liability,   express  or  im- 
plied          6 

coroner,  action  against  for  official  act 

or  omission    7 

corporation,  public,  action  by 13 

county,  action  by 13 

coverture,  effect  on 17 

criminal    action,     effect    of    absence 

from  state,  or  concealment 1237 

generally    1235-1238 

when  deemed  commenced 1238 

criminal  conversation  or  injuries  not 

otherwise  provided  for 8 

death  from  injury,  action  for 38 

decrees,  actions  on 5 

disabilities,  must  exist  at  accrual  of 

action    22 

persons   under   what,   and   time   to 

bring  action    17 

several   23 

insurance,    annual    license    necessary 
equity,  limitation  in  same  as  at  law.  392 

escapes,  action  for 9 

in  suit  based  on  new  promise,  fraud 
or    mistake,    commences    to    run 

when    392 

In  suit  in  relation  to  real  property.  392 

false  imprisonment,  action  for 8 

foreclosure  of  mechanics'  lien 6646 

foreign     obligation,     action     between 

nonresidents  on 26 

forfeiture,  action  for 7,  8 

fraud,    limitation   commences   to   run 

when  in  case  of 392 

imprisonment,  effect  of 17 

infancy,  effect  of 17 

injunction,  effect  on  running  of  stat- 
ute        20 

injury    to    personal    property,    action 

for  e 

insanity,  effect  of 17 

Instrument  under  seal,  action  on 6 

Judgment,  action  on 5 

liability    created    by    statute,    action 

on    6 

libel,    actioji   for 8 

lien,  against  boat  or  vessel 6722 

against   building,    structure,    flume. 

machinery,  etc 6646 

against   mine    6671 

on  saw  logs,  timber,  lumber,  etc. .  6686 
shoeing  horses,  mules,  etc 6696 


126 


General  Index. 

[References  are  to  sections.    Oregon  Oonstitntion,  pages  27  to  72.] 


Limitation  of  Actions— continued- 
loss  or  damage  under  land  registra- 
tion law,  limitation  of  action  for.  .6496 
mistake,    suit    based    on.    limitation 

commences  from  discovery 392 

mutual,  open,  and  current  account...     12 
new   promise,    what   required   to   toll 

statute    24 

objections,  how  taken 3 

when  taken  by  demurrer 68 

part  payment,  effect  as  acknowledg- 
ment      24-26 

penalties  and  forfeitures,  limitation  in 

action  for  by  individuals 7,8,10 

personal    representatives.    limitations 

in  actions  by  and  against 18,  21 

personal  property,  action  for  recovery 

or  Injury   to 6 

public  corporation,  action  by 18 

public  property,  statute  does  not  run 

against  public  in 4820 

recovery  of  real  property 4 

after    decree    and    registration    of 

title    6420 

for  land  sold  by  guardian 6610 

of  land  sold  for  taxes 3128.  3136,  3116 

reversal  of  judgment,  time  within 
which  new  action  to  be  com- 
menced         21 

sealed  instrument,  action  on 6 

sheriff,  action  for  official  act  or  omis- 
sion         7 

for  escape  9 

slander,  action  for 8 

state,  limitation  In  actions  by,  statute 

liability   .'.       6 

statutory  prohibition,  effect  of 20 

suits  in  equity,  based  on  new  promise, 
fraud  or  mistake,  limitation  com- 
mences to  run  when 392 

limitation  same  as  at  law 392 

suit  in  relation  to  real  property....  892 

trespass,   action   for 6 

United  States  patent,  suit  commenced 

within  what  time 392 

waste,  action  for 6 

writ  of  review,  time  within  which  to 

be  allowed  602 

Limited  Partnership — 

See  Partnership. 
Lincoln  County — 

boundaries   2338 

Linn  County — 

boundaries   2339-2340 

Liquor — 
disposing  of,  near  mine,  penalty.  1986 -1987 
election    day.    disposing    on,    punish- 
ment    1976-1976 

fair    grounds,    traffic    on,    provisions 

and   penalty    1982-1984 

Indians,  selling  to,  penalty 1969 

intoxicated  persons,  sale  to  prohib- 
ited     1978,  3866 

license,  bond  required  from  applicant. 3866 
duty  of  what  officers  to  prosecute 

for  violation   3860 

fee  3856 

general  provisions  3864 

grand  jury  to  make  strict   Inquiry 

and  Indict  persons  violating  act.. 3863 
list  of  licensees  to  be  furnished  to 

grand   Jury    3861 

notice  of  application  and  proof ...  .3868 

petition  required    3867 

quantity  less  than  gallon  not  to  be 
sold  without  license 3864 


restrictions  as  to  place 

sale  without  license.  penalty..2115,  3$C 

when  to  issue 3839 

licensee,    not  to  sell   to  minors,    and 

penalty   for  violation 

not  to  permit  house  open  on   Sun- 
day     

not  sell  to  drunkards 

not  to  permit  uplawful  gamingr  or 

riotous  conduct  in  place 

minor,  giving  or  selling  to.   penalty. 

1977-1978, 38S< 

obtaining  by  representation  that  he 

is  of  age 1979 

municipal  corporations,  regulation  as 

to  27U 

prisoner  in  county  jail,  sale  or  gift  to. 

how  punished 3687-3688 

school  or  educational  institution,  pen- 
alty for  disposing  of  near 

1988-1990.  3864 

Sunday,  not  to  be  sold  or  given  away 

on    1974 

Lis  Pendent-^ 
suit    deemed    as    to    registered    land 

when    &476 

Literary — 

property  exempt  from  taxation 

ArL  IX,  §1 

incorporation  of  society,  see  Corpora- 
tions. 
Livestock — 

See  Animals;  Stock. 
Injury  to,  between  Portland  and  Ash- 
land on  railway,  liability 514S 

killing  by  railway,  notice  to  be  given, 

and  penalty  for  failure 6141-6142 

or  injuring  by  railway,  evidence  of 
negligence,  and  what  to  defeat 

recovery    5143 

service  of  summons 5144 

liability  of  railway  for  killing 5139 

permitting  to  run  at  large,  when  not 

deemed    contributory    negligence. 5143 
running  at  large,  see  Animals, 
vote  as  to,  see  Stock. 

transient,  taxation  of 3139-3140 

Loans — 
school  funds,  see  Education, 
to  school    district   for   building   pur- 
poses, how  placed S3S9 

Lobbying — 
with  members  of  legislature  without 
disclosing   interest,   punishment.  .1894 
Lobster — 
Ejastern,    unlawful    to    buy,    sell,    or 
have  in  possession  what,  and  pen- 
alty     4127-4128 

Local   Laws-^ 

what  not  to  be  passed. . .  .Art.  IV,  §  23 
Location — 

of  state  institutions Art.  XIV.  8  3 

Locks  at  Willamette  Falle— 
authority     to     compel     maintenance, 

and  obedience  to  act 405S 

board  of  commissioners,  and  secre- 
tary of 4049 

charges  permitted 4045 

company  to  certify  itemised  state- 
ment    4058 

employees  are  agents,  and  responsi- 
bility of  principal 4048 

examination  and  report 4050 

list  of  freight  and  passengers  to  be 
furnished,  and  penalty  for  false 
statement    4056-4056 
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Locks  at  Willamette  Falls— continued— 
order  in  which  l>oats  shall  be  passed. 4047 
penalty  for  unlawful  refusal  to  pass 

boats    4054 

prosecuting  attorney  required  to  pros- 
ecute violations   4057 

quarterly  report  to  board 4051 

repairs    4053 

unlawful  to  delay  passage  of  boats... 4046 
LockSf  United  States — 

appropriation  of  sites  for 4766 

Logging  Company — 

power  to  condemn  land  for 5093-6094 

Logging  Road  or  Chute — 
applicant  for  opening  must  carry  tim- 
ber for  others   4991 

must  maintain 4991 

condemnation    for,    answer    to    peti- 
tion     4978 

appeal  from,  and  effect 4986 

applicant  to  pay  for  construction, 
and  keeping  of  fences,  etc.,  in  re- 
pair      4986 

bond   of   applicant 4973 

complaint  for  damages,  and  what  to 

contain    4978 

costs,  who  to  bear 4989 

county  court  to  find  facts,  and  ap- 
point viewers   4979 

damages,   how   claimed 4978 

to  be  paid  by  applicant 4984 

viewers    to    determine 4982 

hearing,  continuance  of 4976 

time  for    4975 

location  to  be  filed 4973 

notice,  how  served  and  proof  of.... 4976 

publication  by  clerk 4977 

notification  to  interested  parties..  .4974 
order  for  opening,  and  confirmation 

of  report  • 4984 

petition    4973 

hearing  of  4976 

power  of  logging  company  to  con- 
demn     6093-6094 

viewers    4979 

appointment  of   4979 

return   of    4983 

right    of   way    to   be   viewed   and 

designated   by    4980 

to  determine  damages 4982 

to  follow  proposed  route  when.... 4981 
to  select  water  front,  and  assess 

damages    4983 

water  front,  selection  of,  and  dam- 
ages for 4983 

who  may  institute  proceedings,  and 

route  of  4972 

how  abandoned,  and  how  reopened... 4987 
logging  road  or  track,  right  to  build 

on  county  road 4992 

penalty  for  obstructing 4988 

public  highway   4990 

under  control  of  county  court  In  what 

respect    4990 

Logs  and  Timber — 

floating,  to  be  marked 3927 

improving  stream  for  floatlnfr.  boom- 
ing, etc.,  see  Unnavigable  Streams, 
lien  on,  see  Liens, 
mark,  description  of  to  be  recorded, 

and   notice  given 3928 

duty  of  county  clerk  to  record,  and 

fee  for   3929 

failure  to  record,  effect  of 3931 

forging,  or  counterfeiting,  penalty. 3932 

obliterating,  punishment  for 3933 

presumption  of  ownership  from 3930 


marked  logs  adrift,  unlawful  to  take. 3934 
measurement  in  Coos  and  Lane  coun- 
ties,   county    surveyor    ex    officio 

surveyor  of  lumber 3921 

sale  of  logs  without  survey  void... 3926 
scale  of  measurement  to  be  used... 3928 

surveyor,   bond,  deputies,   etc 3921 

compensation   3926 

duty  of   8922 

office  created   3920 

record  to  b^  kept  by 3924 

to   give    certificate    of    measure- 
ment    3924 

to  measure  when  requested 3924 

Lost  and  Unclaimed  Property — 
appraisal  by  justice  of  the  peax:e,  and 

certificate  of  8888 

bailee   or  consignee   to  notify  owner 

when    3898 

charges  and  costs  on  restitution 3889 

compensation  to  finder  on  restitution. 3889 
half   value   to   be   paid    to   treasurer 

when    3890 

neglect  of  finder  to  comply  with  law, 

penalty    3891 

notice  and  proceeding  when  value  $15 

or  over   3888 

notice  by  finder,  generally 3887 

owner  entitled  to  restitution  when. .  .8889 
unclaimed    property,    bailee    or    con- 
signee to  notify  owner  when 3893 

Inventory  and  order  of  sale 3897 

notice  given  to  owner  when 3893 

notice  of  sale,,  how  given 3896 

person  in  possession  to  sell  when. .  .3894 
proceeding    when     property     not 

claimed    after    notice 3896 

proceeds  from  sale  not  claimed  in 

five  years  belong  to  county 3903 

record  of,  when  left  with  bailee. .  .3892 
sale  by  constable,   fees  and  return 

3899,  3905 

fees  of  Justice  of  peace 3906 

justice  to  pay  charges,  and  dispo- 
sition of  residue 3900 

notice   of    3898 

of   decaying   or   perishable   prop- 
erty     3904 

treasurer     to     make     entry     of 

amount  received  3901 

when  owner  may  claim  deposit  from 

sale  of   3902 

Lost  Papers — 

court  records,  restored  how 5762-6766 

or  pleadings    in  action   or   suit,   how 

supplied    624 

patent  to  land,  copy  and  effect  of . . . . 

6766-6768 

Lotteries — 

advertising  tickets,   punishment 1961 

prizes  in,  forfeited  to  state 1966 

prohibited  generally Art.  XV,  {4 

second  conviction  Involves  imprison- 
ment in  penitentiary 1964 

selling  tickets,  punishment 1960 

in  fictitious  lottery,  punishment.... 

1962-1963 

setting  up  or  promoting,  punishment.  1969 
Lucrative  Office — 
one  only  to  be  held ....... .Art.  n,  fi  10 

what  is  not Art.  n,  S  10 

Lumber — 

burning  of,  is  arson 1784 

Improvement  of  stream   for  fioating, 
booming,    etc.,    see    Unnavigable 
Streams, 
lien  for  labor  on,  see  Liens. 
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Lumber— continued- 
shavings  or  waste,  unlawful  to  put  In 

stream  4086 

waste,  not  to  be  thrown  in  stream. .  .2042 

penalty  for  throwing  in  stream 2049 

Lunatics — 

See  Insanity. 
Machinery — 
for  mill  or  manufactory,  punishment 

for  Injury  to 1820 

Magistrate — 
arrest  on  information,  return  of  pro- 
ceedings     1663 

bail,    denied    by    one,    application    to 

another  prohibited  1500 

magistrate  may  admit  to 1497 

on  bench  warrant  for  arraignment 

1340,  1345 

before    what    magistrate    person    ar- 
rested to  be  brought .1594-1597 

defendant  to  be  taken  before  magis- 
trate immediately  1600 

defined    .' 1682 

falsely  assuming  to  be,  punishment.  .1891 
information  of  crime,   and   examina- 
tion bx  1584 

liquor,   to  report  sale   of  on  election 

day    1976 

magistrate    Issuing    warrant    absent, 
before     whom    defendant     to    be 

taken    1598-1599 

of  another  county,  when  person  ar- 
rested taken  before 1595-1696 

statement   of  defendant,    etc.,   dispo- 
sition of   : 1638-1639 

warrant  of  arrest,  to  whom  directed. 

1689-1590 

magistrate    to    Issue    on    coroner's 

verdict    1690 

when  to  issue 1585 

who  are  magistrates 1683 

within    what   Jurisdiction    magistrate 

may  issue  warrant 1588 

Mall- 
loss  of  notice  of  dishonor  In 4507 

presumption  as  to  receipt  of  letter. . .  788 
service  of   notice   by,   general  provi- 
sions    539-541,  543 

summons,  service  of  by,  and  proof.. 57,  62 
Maintenance — 
decree  of  divorce  to  provide  for... 511,  613 
of    defendant    under    arrest    in    civil 

action   280-281 

pending  suit  for  divorce 612 

Major  General — 
See  Militia. 

staff,  how  constituted 3176 

to  appoint  what  officers... Art.  X,  S  4 
Majority — 

age  of,  what  Is 6330 

female  arrives  at  on  marriage 5332 

necessary  to  pass  bill.... Art.  IV,  §25 
of  persons  or  referees  may  act  when.  630 
Makers 
negotiable  instrument,  see  Negotiable 
Instruments. 
Malfeasance — 

in  office,  punishment 1892 

of  Judge  or  prosecuting  attorney,  re- 
moval    Art.  VII,  S  20 

of  officials,  how  punished. Art.  VII,  S  19 
Malheur  County — 

boundaries    2341 

Malice- 
evidence  of  in  murder 1754 

import  in  criminal  code 2179 


Malicious    Injury — 
to  animals  or  property,  punishment.. ISU 
to  bridge,  railway,  plank  road,   mac- 
adamized   road,     telegraph,     lock, 
eanal,  embankment,  etc.,  punish- 
ment      18;^ 

to    canal,    water    ditch,    flume,    ma- 
chinery for  milling  purpose,  etc.. 18:29 
to  fruit  trees,  fences,  shrubbery,  etc, 

punishment    18^4 

to  monuments,  signs,  milestone,  lamp 

posts,   etc lBf9 

Malicious  Prosecution — 
by  private  prosecutor,   entry   in  rec- 
ord, and  Judgment  for  costs.  1446 -1447 

costs  and  disbursements  in  action S^l 

in  Justice's  court,  entry  on  acquittal. *:!74 
Justice  of  the  peace  has  not  Jurisdic- 
tion   sr 

Mandamus — 

adequate  remedy  at  law,  bar  to 60i 

allowed   by   whom '. 6St 

alternative  writ,  answer  may  be  de- 
murred or  replied  to €11 

defendant  may  demur  or  answer...  61  i» 

failure  to  answer 611 

Judgment     for    plaintiff,     damages. 

costs,  and  peremptory"  writ 61X 

pleadings,  what,  and  mode  of  pro- 
ceeding     612 

replication   may   be   denied   or   de- 
murred to  611 

to  issue  unless 6a<i 

what  to  state 6*>S 

appeal    6B 

application  for  writ,  how  made 6>.*S 

damages,  costs,  etc.,  when  recovered 

by  plaintiff   €13 

recovery  a  bar  to  other  action 614 

demurrer  to  replication 611 

to  writ  620 

directed  to  whom MT 

enforced  how   6'j7 

fine,  when  court  may  impose 615 

how  applied  for,  by  whom  allowed  and 

issued    606 

issued  by  whom  606 

to  whom   * 6»»7 

Judicial  discretion,  not  controlled  by.  6<^» 

Judgment  for  plaintiff 613 

Judgment  in,  definition 69S 

appeal  from    61$ 

Jurisdiction  of   616 

motions  and  orders,  same  as  in  ac- 
tion     593 

not  to  control  judicial  discretion 60a 

not  to  issue  If  there  is  a  remedy  at 

law    606 

parties  to,  how  designated 5S; 

peremptory  writ,   to  issue  on  failure 

to  answer  alternative  writ €11 

on  Judgment  for  plaintiff €13 

what  to  state 60S 

when   to  issue 609 

petition  for,  requisites  of $i»6 

pleadings  in   612 

recovery  of  damages  as  bar 614 

return  of  writ 617 

service  of  607 

to  w^hom,  and  for  what,  may  issue...  605 

tried    how    617 

vacation,  trial  may  be  had  In 617 

Manslaughter — 

abortion,  producing  is.  when 174S 

any  killing  not  murder  and  not  Jus- 
tifiable is    1750 
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'/••nslaughter—continued— 
deatli  caused  by  physician  while  In- 
toxicated is   1749 

:    defined    1745 

.•  Indictment,  form  p.  760 

Involuntary  killin^r  is  when 1746 

r    justifiable  homicide,  see  Homicide. 

limitation   of  action 1286 

punishment  for  1763 

suicide,  procuring  or  assisting  Is 1747 

"Without  state,  when  and  where  pun- 
ishable      1241 

Manure — 

not  to  accumulate  near  dairy  stable. 3790 
Maps— 

as  evidence  770 

referred  to  in  conveyance,  when  con- 
trolling       867 

Marines — 

not  to  vote Art.  11,  (  6 

relief   of,    see   Soldiers,    Sailors,   and 
Marines. 

"What  admitted  to  soldiers'  home 3679 

Marlon  County — 

boundaries     2342-2344 

Marks  and  Brands — 

See  Brands  and  Marks;  Trade -Marks. 
Marker^ 
county    surveyor    may    appoint,    and 

compensation  of  4902 

Marriage — 
abate  action,  marriage  does  not,  when    38 
absolutely  void,  when,  and  suit  to  de- 
clare     602-504 

aere  at  which  may  be  contracted 6216 

agreement  within  statute  of  frauds. . .  797 

alimony  pendente  lite 512 

bastards   legitimized   by 5226 

breach  of  promise  of,  costs  in  action 

for    661 

by  force  or  fraud,  voidable..., 6218 

certiflcate,   contents  of*. 6221 

form  of  6222 

neglect  to  deliver,  penalty 6224 

persons  solemnizing  to  file 5222 

record  and  filing  of,  and  fee,  who  to 

pay     6223 

to  be  given  to  parties  if  required.. 6221 
Chinaman,   marrlkge  with   void,   and 

punishment  for 1999-2000,  6217 

solemnizing  or   issuing  license  for, 

penalty    . .' 2001 

civil  contract  5216 

consent  of  parties,  when  necessary.. 6228 

curative  act   6233 

declaration  by  decedent  as  to,  as  evi- 
dence      718 

divorce,  alimony  and  maintenance  of 

children  pendente  lite 612 

permanent   513 

causes    607 

confession    of    adultery    not    alone 

sufflclent  for  869 

decree,    division    of    property    and 

maintenance   611 

marriage  terminated  by  and  right 

to  remarry  616 

power  of  court  to  modify 614 

what  may  provide  for 513 

defense,  what  may  be  pleaded  in...  510 
deposit,    required   before   complaint 

filed    1098 

duties  of  district  attorney  in  suit..  995 
special  laws  prohibited. Art.  IV,  9  23 

state  a  party 995 

suit  for  authorized 501,  605  { 

9 


venue  of  suit 897 

female,  comes  of  age  by 6332 

under   sixteen,    taken   for,    punish- 
ment     1928 

ward,  marriage  of ,.  discharges  guar- 
dian   6280 

forcible,  may  be  avoided 6218 

fraudulent,  may  be  avoided 6218 

Indians,   marriage  with  void 1999-2000 

Infants,  may  be  avoided 5218 

Jurisdiction   to   declare   void   not  re- 
stricted because  of  nonresidence.  627 

legitimates  bastards  6226 

license,  clerk  to  enter  memorandum.. 6230 
consent  of  parents,  when  necessary, 

and  when  not  to  be  issued 6228 

facts  to  authorize  must  be  shown  by 

affidavit    5229 

issuing    for    marriage    with    negro. 
Chinaman,  or  Indian,  penalty.  .2001 
contrary  to  law,  punishment.  1997,  2001 

necessary  and  by  whom  Issued 6227 

persons  solemnizing  may  retain  li- 
cense     6230 

solemnizing   without,    penalty 6232 

unlawfully  issuin^r,  penalty 6231 

majority,  female  attains  by  marriage .  6332 
may  be  questioned  in  what  suits  or 

proceedings     604 

Mongolian,  marriage  with  prohibited, 
and  punishment  for. ..  .1999-2000,  6217 

negro,  marriage  with  prohibited 

1999-2000,  5217 

solemnizing  or  issuing  license  for, 

penalty    2001 

not  to  abate  action  38 

presumption  of  from  conduct  of  per- 
sons      788 

prohibited    between    certain    persons 

and  classes   6217 

relatives,  what  prohibited 5217 

revokes  will  6560 

seduction,  subsequent  marriage  a  bar 

to  prosecution  for 1921 

solemnization,    by    person    acting    in 
capacity  of  one  authorized,  valid. 6226 

form  of,  and  witnesses 6220 

who  may  solemnize 5219 

with    negro.    Chinaman,    or  Indian, 

penalty  for   2001 

without    authority    or    contrary    to 

law,  punishment  1998,5232 

subsequent  marria^re  bars  prosecution 

for  seduction    1921 

suit  to  declare  valid 606 

to  dissolve  or  declare  void 501-506 

valid,  if  performed  according  to  ritual 

of   congregation 5226 

if  performed  by  person  supposedly 

authorized    5226 

validity,  suit  to  declare 506 

void,   when    602 

suit   to   declare 604 

voidable,  when   5218,  603 

at  whose  suit  to  become  void 505 

what  prohibited    5217 

witnesses  to  solemnization 5220 

Married  Women^- 
abandoned  by  husband,  actions  not  to 
abate  on  return  of  husband,  but 
he  may  be  admitted  as  party.... 5247 

rights  of  6246 

acknowledgment  to  deed,  how  taken. 5346 

defective,   cured    5347 

of  nonresident   534S 

application  to  court  for  order  of  sup- 
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Married  Women— continued- 
port    5240-6241 

arson,  may  be  committed  by 1783 

as  parties  to  actions 80-31 

civil  disabilities  removed 6250 

contracts   binding    6249 

conveyance  by  husband  and  wife  of 

property  of   6334 

executor  or  administrator,  not  to  be.  .1136 
husband  to  be  Joined  as  party  in  ac- 
tion, when  30 

may  dispose  of  realty  by  will 6647 

nonresident,   conveyance  by 5348 

personally  liable  for  civil  injuries.... 5248 
property  acquired  by  own  labor,  not 

liable  for  husband's  debts 6246 

not  liable  for  husband's  debts 

Art.  XV.   8  6.. 6244 

registration   of   personal   estate,   and 

effect,  as  evidence 

Art.  XV.  85. .6251-5263 

separate  property  not  subject  to  con- 
tract with  husband,  or  liable  for 

contract   of    6234 

support  of.  decree  may  be  modified... 6243 

petition  and  order 5240-6241 

practice  to  conform  to  that  in  di- 
vorce  cases    6242 

time  to  bring  action 17 

will,  power  to  make 6647 

Marshal — 
in   municipal   corporation,    bond   and 

oath    2695 

compensation   2697 

duties,  powers,  and  removal  of 2714 

election  and  term 2693,  2694 

to  Inform  and  prosecute  for  gambling 

1960-1951 

Masculine   Gender- 
includes  feminine  and  neuter  in  crim- 
inal code 2188 

Master  of  Tugboat — 
refusal  or  discrimination  by,  penalty 

and  Jurisdiction  of 2110 

Master  and  Servant — 
apprentice    or   servant,    minor   above 
fourteen  must  consent  to  be  bound 

as    5293 

term  of  service 6291 

who  may  be  bound  as 6291 

who  may  bind,  and  when  may  bind 

themselves    6292 

common-law  right  of  father  to  con- 
tract for  service   of  children  not 

affected     5315 

complaint     against     apprentice,     and 

proceedings  on 6311-5312 

against  master  and  proceedings  on 

5301-5303 

county  court  may  bind  poor  children, 

and  how   5296-5298 

damages    from    breach    of    Indenture, 

property  of  minor 6304 

death  of  master,  effect  on  apprentice- 
ship or  service 5313 

indenture,   breach  of  by  master,  lia- 
bility and  proceedings 5304-6307 

executed  by  court  how,  and  what  to 

contain    5297-5298 

may  be  made  with  woman  as  well 

as  with  man   5314 

necessary,  and  how  executed 5294 

one  part  to  be  kept  for  minor 5295 

when   consent   of   minor   to   be   ex- 
pressed  in    5293 

Inquiry  as  to  treatment  of  bound  per- 


sons and  general  care  of 6300 

law  applies  to  both  master  and  mis- 
tresses     6314 

liability  of  employer  for  injury  arising 
from    servant    tuminfr   to   wrong 

side  on  public  highway 4776 

money  paid  on  contract  to  be  for  use 

of  minor 6299 

proceedings  if  apprentice  leaves  mas- 
ter   5308-6310 

Material  Allegations — 

not  denied,  deemed  true 9a 

what  are    96 

Material  Objects- 
court    to    regulate    exhibition    of    to 

Jury    781 

proof  of  781 

Materialmen — 

Hen   of,   see   Liens. 
Mayhem — 
assault  with  intent  to  commit,  pun- 
ishment    1767 

definition  and  punishment 1762 

Mayor  of  Municipal  Corporation — 

approval  or  veto  of  ordinance  by 2721 

duties   2712 

election  and  term 2693-2694 

member  of  park  commission 2764 

powers  of,  with  council 2711 

to  receive  no  compensation 2^7 

Measure — 

See  Weights  and  Measures. 

uslns  false,  punishment i.  1832 

Meats— 

selling  unwholesome,  punishment.... 2 118 
Mechanics'  Liens — 

See  Liens. 
Medicine — 

See  Pharmacy, 
adulterated,      sale     unlawful      unless 

marked  and  notice  srlven 3767 

when  deemed*  adulterated 3768 

adulterating,  punishment. . .% 2120 

duty  of  storekeeper  to  sell  to  com- 
missioner for  examination 3787 

license  of  Itinerant  vender,  and  pen- 
alty for  violation  3802 

penalty  for  violation  of  act  regarding, 

and  disposition  of  fine 3791-3792 

unclean,  impure,  etc.,  sale  prohibited. 3767 
unwholesome,   sale  prohibited.  ..2121-2122 
use  of  label  of  another,  or  false  label.3789 
Medicine  and  Surgery — 

act  does  not  apply  to  dentists 3801 

board     of     examiners,     creation     and 

qualifications  of   3794 

oath,   ofUcers.   meetings  and  record 

of   proceedings    3795 

secretary    to    file    application    and 

affidavit    3796 

terms  and  vacancies,  how  filled 3791 

costs,    not    to    be    adjudged    against 

medical  board,   when   3799 

delivering  remains  contrary  to  law.  a 

misdemeanor  ' 3838 

examination  and  fee 3796 

license,  after  appeal,  application  and 

examination    for 3799 

filing  and  recording  of,  and  certified 

copy  on  removal  of  licensee 3800 

penalty  for  practicing:  without 3801 

power  of  board  to  revoke 3796 

revocation    or    refusal,    appeal    and 

proceedings  on 3799 

proceedings  3798 

records  of  board,  and  effect  of 3795 
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Medicine  and  Surgery— continued— 
remains  of  deceased  person,  deliver- 
ing,   contrary    to    law    a    misde- 
meanor     3828 

improper    use    and    removal    of    a 

misdemeanor     3828 

what  may  be  claimed  for  purposes 

of    3826 

right  of  former  practitioner  to  cer- 
tificate,   when    3796 

unprofessional  or  dishonorable  con- 
duct, revocation  of  license  for... 3796 

what  is    3797 

violations  of  act.  Jurisdiction  and 
duty  of  district  attorney  and  at- 
torney-general to  prosecute 3801 

Meetings — 
public,  disturbance  of,   punishment..  1967 
religious,  disturbance  of,  punishment.  1966 
Members  of  Congress — 
governor  to  grant  certificates  of  elec- 
tion to   2384 

place  of  voting  for Art.  II,  S  17 

Memory — 

witness  refreshing  848 

Merchant — 

conversion  by,  punishment 1837 

lien  of,  see  Liens. 
Meridian- 
Willamette,    United    States    surveyor 
general  to   establish 5774 

Meters — 
injury  to,  punishment 1853 

Mileage— 
against  Multnomah,  »what  and  how  al- 
lowed     2613 

how  computed   in  case   of  sheriff  or 

constable    2985 

members  of  legislature  allowed 

Art.   IV.  5  29 

private  person  executing  legal  process 

entitled  to  what  mileage 2983 

sheriff  allowed  in  civil  cases  in  coun- 
ties of  fifty  thousand 2936 

allowed    in    civil    cases    in    Marion 

county    2952 

constructive  mileage  not  allowed.  ..2963 
to  collect  and  turn  over,  when  and 

how  2953 

to  collect  what  mileage  in  counties 

of  fifty  thousand 3021 

what  and  when  allowed,  generally. .  .2984 
Mllepost  or  Stone — 

injury    to,    punishment 1825 

Mllltia— 
act    relating    to.    to    be    printed    and 

copies  furnished  to  whom 3278 

action,    against   officers,    security   for 

cosU    3277 

treble  costs  in  action 3277 

adjutant  general,  appointment  of.... 

Art.  X,  5  3 

assistance  and  compensation  for... 3234 

bond,  duties  and  compensation 3234 

ex  oflicio  quartermaster  general  in 

time   of   peace 3234 

reports  of  chief  of  staff  to ».  .3242 

to  appoint  what  ofilcers.  .Art.  X,  (  4 
annual  payment   to  companies,   divi- 
sions,   troops    and    batteries    and 

how  made    3193 

appropriations  for    3279 

armories,  control  and  regulation  of.. 3257 
county    courts    authorized   to   erect 

when 3268 

property  to  be  kept  in  and  responsi- 


bility for 3257 

while  occupied  are  military  posts 
and    control   and   Jurisdiction    of. 

during    3257 

arms,   how  prescribed  and  provided. 3191 
exempt  from  sale  for  debts  or  taxes.3197 
penalty   for   sale   or   failure   to   re- 
deliver     3192 

artillery,  how  organized 3180 

assessor,   failure   to  perform  duty  as 

to   enrollment,    penalty 3167 

battalion,  appointment  of  officers  of. 

Art.  X.  5  4 

by  what  officers  to  be  commanded.  .3187 
division  of  militia  into . . . Art.  X,  S  5 

battery,  disbanding  of 3184 

minimum  number  allowed 3184 

payments  to.  and  how  made 3198 

bridges,  free  passage  over 3198 

brigades,   division  of  militia  into. . . . 

Art.  X.  5  5 

brigadier  general,   staff,   how   consti- 
tuted     3177 

to  appoint  what  ofllcers.  .Art.  X.  S  4 

who   eligible    3183 

called  out   by  civil  authority,   object 

to  be  designated 3274 

for  what  purposes  and  how  accom- 
plished  Art.  V,  8  9.. 3270-3271 

mode   and    means    of   execution   to 

be  left  to  commanding  ofllcer. . .  .3274, 
militia   other   than   national   guard, 

how   called   out 3174 

refusal   to  obey   orders 3272 

rioters  not  to  be  fired  on  until  other 

means  have  failed 3276 

rioters  or  spectators  killed,  officers 

guiltless     3276 

camp,  field  and  cruise  duty 3196 

ground  for.  to  be  marked  how 3261 

cavalry,  how  organized 3180 

colonel,  to  appoint  what  officers 

Art.  X,  5  4 

who   eligible    3243 

commandants,   to  appoint   what   offi- 
cers   Art.  X,  5  4 

commander-in-chief,  governor  is 

Art.  V,  5  9.. 3172 

may  discharge  commissioned  officers 

for   what    3189 

organization  and  officers  subject  to 
call  of  and  punishment  for  failure 

t 3181-3182 

staff  of.  how  constituted 3176 

to  appoint  all  officers  and  fill  va- 
cancies     3172 

to  appoint  staff  officers 3176 

commissary    general,    duties    of    and 

assistant     3236 

companies,  division  of  militia  Into. . . 

Art,  X,  8  6 

disbanding   of    3184 

minimum  number  allowed 3184 

payments  to  and  how  made 3193 

compensation,     expenses,     etc.,     how 

certified  and  audited 3231 

for  camp,  field  and  cruise  duty 3229 

mileage,  cost  of  transportation  and 
commutation  of  rations  while  on 
court-martial,    or  special  duty... 3230 

of  adjutant  general 3234 

per  diem   and   mileage   of   military 

board  while  required  to  be  absent. 3233 
secretary    of    state    authorized    to 

draw  warrant 3232 

while  in  actual  service 8229 
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Mllltia— continued- 
constituted  how   Art.  X,  S  1.. 3166 

cruise  duty   3196 

desertion,  failure  to  answer  call,  when 

considered    3182 

discharge  at  end  of  enlistment,  un- 
less      8251 

division,    minimum    number    allowed 

and  disbanding  of 3184 

payments  to  and  how  made 3193 

rules  and  regulations,  who  to  pro- 
vide   Art.  X.  8  5 

drill,  meeting  for,  when 3194 

duty,  list  of  persons  liable  to,  to  be 

made  and  filed 2681 

privilege  of  elector  from  when 

Art.  II,  5  13 

encampment,    grounds    how    marked 

out    3261 

engineer  officers,  qualifications 317S 

enlistment,    admission    to    company, 

etc 3251 

after  disbandment  of  company,  pe- 
riod of  former  service  allowed... 8261 

after  honorable  discharge 3251 

continuation  of  former  under  pres- 
ent act    3264 

entry  in  company's  description  book.3252 
minor  to  have  consent  of  guardian 

or  parents   3251 

oath  of  allegiance  and  who  to  ad- 
minister     3252-3253 

paper  to  be   signed,   what   to  con- 
tain and  how  forwarded 3252 

period  of 3261 

enrollment  for,  blanks  and  instruc- 
tions, secretary  of  state  to  fur- 
nish      3166 

division  of  persons  into  two  classes. 3171 

exemptions,  how  claimed 3169 

failure  of  assessor  to  perform  duty, 

penalty    3167 

governor  may  order,  what  to  state, 
copies  of  and  how  disposed  of... 3168 

in  Multnomah  county 2581 

notice   to   persons   enrolled 3169 

officers    of    guards    to    furnish    in- 
formation    3169 

return  of   8166 

when  and  how  made 3166 

equipment,  how  prescribed  and  pro- 
vided     8191 

exempt  from  sale  for  debts  or  taxes.  3 197 
penalty   for  sale   or   failure   to   re- 
deliver      8192 

state  military  board  to  prescribe.. 3191 
exemption,    from   military   duty,   dis- 
position of  money  paid  for 

Art.  Vin,  9  2 

how    claimed    3169 

of    telegraph    employees 4765 

to  be  paid  for Art.  X,  8  2    • 

who    entitled    to Art.  X,  5  2 . .  3170 

of  militia  from  arrest,  when 3198 

from   taxes    4832 

from  what  duties 3263,  4832 

of    uniforms,    arms,    horse   and 
equipment  from  sale  for  debt  or 

taxes    3197 

ferry,  free  passage  over 3198 

field  exercises  of  United  States  army 

to   be    observed 3256 

field  officers  to  be  residents  of  mili- 
tary district    3247 

duty    3196 

removal   deemed   resignation 3247 


flag,  markers  and  guidons  to  be  same 

as  in  United  States  army 325» 

regimental  ok*  state,  what  to  be,  and 

size  of  32»4 

free   passage   through   toll   gate   and 

over  ferries  and  bridges 3198 

funds,    appropriation    for 3279 

money  received  from  United  States 

to  be  placed   In 32S0 

governor,  commander-in-chief  of 

Art-  V.  S  9.  .3172 

organization  may  be  called  out  by. 

when    Art.  V,  5  9-3181-3182 

may  require  Information  of  officers 

Art.  V.   513 

to   commission   officers. .  .Art.  X,  S  4 
ground    for    rendezvous    or    encamp- 
ment  to   be   marked  how 3261 

guidons    to    be    same    as    In    United 

States  army   32S6 

horse,  exempt  from  sale  for  debt  or 

taxes    3197 

Infantry,    how    organized J1S9 

inspection,   annual  and   quarterly 3196 

inspector    general's    department    and 

duty    of    32» 

Insubordination,    what    is    and    how 

punished   3269 

Interference  with  or  abuse  of  officer 
or  enlisted   man   In  discharge  of 

duty,  how  punished 3269 

Judge  advocate,  qualifications 317S 

Judge-advocate   general's   department 

and  his  duties 324d 

line  officers,   election Art  X  S  3 

major  general,  staff,  how  constltuted.3176 
medical   department,    whom    to    con- 
sist of  and  their  duties 3241 

meetings  for  drill,  parade,  etc.,  when.3194 

muster,  annual  and  quarterly 3196 

naval  militia,  government  of 31SS 

to  conform  to  navy  in  what  respect. 3183 
not  liable  for  acts  done  in  discharge 

of  duty    3277 

number  of  men  for  company.  tro<^>s, 

battery,  or  division  minimum 3184 

oath,    of    allegiance   upon   enlistment 

and  who   may  administer. ..3262-8263 
oaths,  generally,  who  may  admmister.3263 
offenses,  for  which  commissioned  offi- 
cer may  be  tried  and  penalty 3203 

for    which    enlisted    men    may    be 
tried   by   court-martial   and   pen- 
alty     3204 

by  delinquency  court 3206 

officers,  acceptance  and  oath  on  re- 
ceiving commission;   delay,   what 

deeiped    a   declination 3246 

appointment   and    election 

Art.  X,  H  3,  4 .  .3172 

colonel,  who  eligible 3243 

commissioned,  discharge  of  by  com- 
mander -  in  -  chief      for      what 

causes    31S9 

offenses  for  which  may  be  tried 

and  penalty  3203 

to  furnish  uniform  and  equipment 

and  allowance  for 3191 

continuation  of  former  under  pres- 
ent act 3264 

court   of   inquiry,    any   officer   may 

request    3200 

examination  as  to  qualification,  and 

discharge  on  3244 

failure  to  appear  for.  penalty 3244 

field  officers,  consist  of  what 31S6 
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M  i  I  iti  a— cont  i  n  u  ed— 

of  regiments,  battalions  and 
squadrons,  election  and  ap- 
pointment  of    3243 

to  be  residents  of  military  dis- 
trict, and  removal  deemed  res- 
ignation   3247 

governor  to  commission.  .Art.  X,  S  4 
leave    of  -absence    to    be    obtained 

when    8248 

line  officers,   election Art.  X,  9  3 

noncommissioned,    what   to    consist 

of  and  who  to  appoint 3188 

arms,    uniforms,    and   equipment, 

how   furnished 3191 

not    liable    for    acts    done    in    dis- 
charge of  duty 3277 

of  company,   residence  of 3247 

of  companies,  troops  and  batteries, 

election  of  8243 

what  to  consist  of 3188 

of   Oregon   national   guard 3183 

of    separate    battalions,    what    to 

consist  of  3187 

rank  of,  how  determined 3245 

regiment,  what  to  consist  of 3186 

resignation    3248 

when   not  allowed 3249 

staff,  what  to  consist  of 3186 

subject   to   call   by   commander-in- 
chief  or  president,  and  failure  to 

appear,  punishment .3181-3182 

term  of  office 3172 

to   take   property   for   state,   when, 

and  penalty  for  resistance 2087 

ordnance   department,   and  duties   of 

chief     3238 

Oregon    National    Guard,    how    com- 
posed   and    arranged,    and    maxi- 
mum number  in  time  of  peace.... 3184 
how  constituted  and  officers  of.... 3183 

brigadier  general,  who  eligible 3183 

continuation  of  former  under  pres- 

,  ent  act    3264 

what  composed  of 3171 

Oregon  reserve  militia,  how  arranged, 
and  officers  of,  when  called  into 

service     3173 

how   called  out 3174 

how    constituted 3171 

subject  to  rules  when  in  service... 3 173 
organization  subject  to  call  of  com- 
mander-in-(^ief  or  president,  and 
punishment  for  failure  to  appear 

3181-3182 

parade,   meeting  for 8194 

paymaster  general,  duties  of 3237 

payments  to  companies,  divisions, 
troops,    and    batteries,    and    how 

made    3193 

president,  organization,  officers  sub- 
ject   to    call    of,    and    failure    to 

appear,    punishment 3181-3182 

privilege  of  electors  from  duty  when 

Art.  II,  9  13 

punishment  for  insubordination  and 
unofflcerlike  or  unsoldierly  con- 
duct     3259 

for   ifiterference   with    or   abuse   of 

person  in  discharge  of  duty 3260 

for   unauthorized   entry   on   ground 

used    for   military   purposes 3261 

quartermaster,    who    is,    in    time    of 

peace    8234 

quartermaster  general,  assistants.... 3236 
duties   of    3236 


relief  for  family  of  officer  or  enlisted 
man,  killed,  wounded  or  disabled 

in   service    3273 

resignation  of  officers,  and  when  not 

allowed  • 3248-3249 

removal  of  field  officer  from  znili- 

tary    district,    considered 3247 

right  of  way  in  streets  and  highways.3198 
rioters,  not  to  be  fired  on  until  other 

means   have    failed 3275 

or  spectator  killed,  officers  guiltless.8276 
rules  and  regulations,  what  constitute.8262 
staff,  of  brigadier  general,  how  con- 
stituted      3177 

of  commander-in-chief,  how  consti- 
tuted   3176 

of  major  general,  how  constituted.. 3176 
officers,    different    organizations    to 
be  appointed  by  commander.... 8179 

what  to  consist  of 3186 

staff  departments,  report  and  recom- 
mendations of  chief..... 3242 

state  military  board,  how  constituted, 
its  meetings,  authority,  and  du- 
ties     3190 

.     per  diem  and  mileage  for  members 

when  required  to  be  absent 3233 

secretary  to  keep  records 3190 

to  audit  estimates  and  bills... 3231 -8232 
to   prescribe   arms,    uniforms,    and 

equipment     3191 

subordinate  to  civil  power. Art.  I,  9  27 
subsistence    department,    what,    and 

duties  of 3286 

surgeon  general  and  assistants,   and 

duties   of    3241 

surgeons  and  assistants,  qualifica- 
tions    3178 

tactics  of  United  States  army  to  be 

observed   3256 

troop,  minimum  number,  and  dis- 
banding of  8184 

uniform,  exempt  from  sale  for  debt  or 

taxes    3197 

how  prescribed  and   provided 3191 

penalty  for  sale,  failure  to  redeliver, 

or  misuse  of  8192 

for  wearing  when  off  duty 3192 

unofflcerlike    conduct,    what    is,    and 

how  punished  3259 

vacancies  in  offices,  how  filled 3172 

veterans,  Oregon  national  guard;  va- 
cated places,  how  filled 3250 

who  may  be,  and  privileges  of 3250 

Military  Courts  and  Offenses: 
accused  to  have  assistance  of  counsel.3220 

adjournment  of  3213 

appeal  from  delinquency  court,  au- 
thority of  reviewing  officer 8210 

to  whom  taken,  notice,  and  record 

of     8210 

appearance,  effect  of  on  irregularity. 32 02 
arrest,   failure   to   order  trial   within 

what  time,  releases  from 8202 

challenges  to  members  of  court 3217 

classification   of    3199 

commissions  to  take  testimony 3216 

compulsory  process  of 3216 

contempts,  generally  and  punishment 

for  8219 

witness  failing  to  obey  subpoena  is, 

and  power  to  punish  for 3216 

counsel,  accused  to  have 3220 

court-martial,  approval  or  disap- 
proval of  proceedings,  by  officer 
ordering    3222 
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Militia— continued— 

how    ordered,    what    to   consist    of, 

and  quorum 3201 

judge    advocate    to   attend 3220 

oath  of  members  of  court 3217 

officer  authorized    to   review,    pow- 
ers of 3223 

sentence  of,  to  be  published 3222 

courts  of  Inquiry,  any  officer  may  re- 
quest     3200 

how  constituted  and  ordered 3200 

judge  advocate  to  attend 3220 

reports  by   ^ i^OO 

delinquency  court,  appeal  from,  au- 
thority of  reviewing  officer 3210 

appeal,  to  whom  taJcen,  notice  and 

record  of    3210 

challenges   not  allowed 3208 

clerks,    appointment,    mileage    and 

compensation  of  3206 

fines,  for  nonmilitary  offenses 3207 

for   offenses   against  by-laws, 

rules,  and  regulations 3207 

record  of    3211 

for  trial  of  enlisted  men,  how  con- 
stituted and  Jurisdiction  of 3206 

for  trial  of  officer,  how  constituted 

and  Jurisdiction  of 3206 

formal    charges    and    specifications 

not  required   3208 

oath  of  members   3208 

provisions  in  regard  to  naval  miiitia.3226 

records   of    3208 

return  of,  as  evidence 3208 

sentence,   not   to  be  enforced  until 

when 3210 

service  of  notice  of 3210 

what  may  be  imposed  by... 3206-3207 
summons,   service   of,   how  and   by 

whom  made    3209 

who  may  appoint 3206 

fees,  state,  city  and  county  officers 
not     to     receive     for     executing 

process 3218 

fines,  dishonorable  discharge  for 

neglect  or  refusal  to  pay 3212 

disposition  of,  by  collecting  officer. 3211 
Imprisonment  in  default  of  payment.3214 

no  property   exempt 3214 

to  whom  paid  and  in  what  time 3211 

warrant  to  collect  and  return  of.. 3214 

hours  for  sitting 3213 

Imprisonment   in  default  of  payment 

of  fine    3214 

where  made    3218 

insubordination,    what    is.    and    how 

punished     .3259 

Interference  with,  or  abuse  of  person 
in  discharge  of  duty,  how  pun- 
ished      3260 

Judge  advocate,  in  naval  militia,  who 

may  be 3226 

qualifications   of    3178 

who  may  be  detailed  as 3220 

Judge -advocate   general's   department 

and   his   duty 3240 

Jurisdiction  and  procedure  in  times 
of  war.  extended  to  what  cases.. 3228 

jurisdiction   presumed    ' 3225 

kinds  of    3199 

marshals,  appointed  how 3215 

bond,  and  action  on 3215 

duties  of  3215 

members  of  court,  may  be  Junior  offi- 
cers of  accused,  when 3227 

to   wear   uniform 3213 


naval  militia,  how  far  provisions  ap- 
ply  to    322« 

oath,    administering    to    members    of 

court    • 2(217 

who  may  administer 3::i7 

offenses,  for  which  enlisted  men  may 

be  tried,  and  penalty 3204 

for  which  officers  may  be  tried,  and 

penalty  for  3203 

officers  not  liable  to  prosecution  for 

official  conduct   32M 

powers  of,  compulsory  S21$ 

president,  absence,  who  to  preside — 3213 

who  to  be   3213 

procedure  in  S216 

proceedings,  to  conform  to  procedure 
in  United  States  military  courts. 3217 
to  recover  penalty  for  nonappear- 
ance of  witness 321€ 

process   and   mandates,   forms   of   to 
be  prescribed  by  military  board. .  .3218 
to  whom  to  issue,  and  how  execnted.3213 
punishment    for    insubordination,    or 
unofflcerlike    or    unsoldierly    con- 
duct     82» 

for   interference   with   or   abuse   of 

person  in  discharge  of  duty 3260 

for  unauthorized   entry   on   ground 

used  for  military  purposes 3261 

record  of  proceedings  of  court-mar- 
tial, to  be  delivered  to  officer  or- 
dering court,  and  approval  or  dis- 
approval by  3222 

secrecy   of,    what   required 3221 

sentence  of  court-martial  to  be  pnb- 

llMied   3222 

subpoena,    and   disobedience   of 3216 

trial,  effect  of  appearance  as  waiver.  3202 
service    of    charges    and    specifica- 
tion    3202 

within  what  time  to  be  had 3202 

unofficerlike    conduct,    what    is,    and 

how  punished    3259 

vacancy,  how  filled 3213 

witnesses,  delinquent,  report  of 3216 

penalty  for  nonappearance,  and  re- 
covery of   3216 

power  to  compel  attendance  of 3216 

Milk- 
See  Dairy  Products. 

what  *  deemed   adulterated 376S 

Mills- 
advancing  money  for  repairs  for  co- 
tenant.  Hen  for 3955 

apportionment  of  expense  of  rebuild- 
ing  or  repairing  between   tenant 

and  remainderman 3958 

contribution,  for  rebuilding  or  repair. 3954 

between  proprietors    8960 

damages  to  owner  for  injury  to  em- 
bankment   of    stream 394S 

for  Improper  grinding  or  excessive 

toll 3967 

expense  of  repairing  or  rebuilding, 
proprietors    may    agree    between 

themselves  as   to 3961 

contribution   for    3954.3960 

fire,  owner  not  liable  for  what 3966 

grain  sacks  and   casks,   miller  liable 

for  what 3965.  39n 

guardian  may  act  for  ward,  in  matter 

of  repairing  or  rebuilding 3956 

husband  may  represent  wife,  when,  in 

repairing  or  rebuilding 3957 

loss  of  sacks,  grrain,  etc.,  what  miller 
liable  for  and  what  not. 3965 -3966,  3971 
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M 1 1  Is— CO  ntl  n  u  ed — 
lumber   waste,    penalty   for   throwing 

in  stream    2042.  2049 

meeting  of  tenants  to  rebuild  and  re- 
pair,   how    called,    and    authority 

of   proprietors   at...* 3960-3953 

miller,  duty  and  liability 3971 

duty  to  grind,  and  liability..  .3966-3971 

exempt  from  jury  duty 966 

must  weigh  grain  if  requested,  and 

penalty  for  refusal., 3963 

miUmen,      see     Warehousemen     and   • 

Wharfingers, 
mortgagor   and   mortgagee   liable   for 

repairing  and   rebuilding 3969 

owner   may    enter   land   adjacent,    to 

repair  bank  of  stream 8946 

regulation  as  to  grinding  grain ..3966 

sacks    and    casksi,    unmarked,    miller 

not  liable  if  lost 3968 

loss  of,   what  miller  liable  for  and 

what  not    3965-3966,3971 

tenants  of  greater  Interest  may  re- 
build or  repair 3949 

toll,   for  grinding  and  bolting 3964 

excessive,  damages  and  penalties.  .3967 

illegal,   penalty   for   takinsr 3972 

rates   of    8970 

Dam  or  Race: 
act  applies  to  existing  dam  or  race.. 3946 

construction  of   3969 

bridge  over  race,  miller  not  required 

to  build  when   3973 

damages,  from  erection,  writ  to  as- 
certain   3935 

to  owner,   from  injury  to  embank- 
ment  of   stream 3948 

fees    of    sheriff,    juror    or   witnesses, 

'    what  and  how  paid 3944 

fish  way  at  dam  4085 

guardian  may  bind  infant's  interest 
in  proceedings  to  ascertain  dam- 
ages     3942 

inquest  to  ascertain  damages,  sheriff 

may  adjourn  from  day  to  day ....  3942 
jury  to  assess  damages,  oath  of,  and 

duty    3938 

landowner    entitled    to    damages    for 

repairs  when    3947 

license  to  erect,  and  how  forfeited. .  .3940 
meeting  of  tenants  to  rebuild  or  re- 
pair, how  called,  and  authority  of 

proprietors  at 3950-3953 

mill  owner  may  enter  adjacent  lands 

to  make  repairs 3946 

not  to  Injure  mill  already  con- 
structed      3962 

proceedings  to  ascertain  damages, 
any    landowner   affected    may   be 

made  party   3943 

repairs  to  be  kept  up,  and  damages 

from   overflow    3941 

summons  to  show  cause  on  assess- 
ment of  damages  3939 

tenants  .of  greater  Interest  may  re- 
pair  or   rebuild 3949 

writ   to  ascertain  damages,    clerk   to 

issue     3937 

command  of   3937 

petition    for,    service    of    copy    and 

proof 3936 

Mineral  Land — 

reserved  from  donation  act 5785 

Mines  and  Mining  Claims — 
abandoned,     deemed     unappropriated 
mineral  lands  3978 


appropriation    of   water   for   ditches, 
etc.,   see  Water. 

are   real  estate 3979 

l)ell   signals,    code    of,    and   rules   for 
understanding  and  enforcing. 3987 -3988 

boundaries,  how  marked 3975 

Chinamen  not  to  hold  or  work  claims 

Art.  XV.  S  8 

condemnation  powers  of 5093-6094 

See,  also.  Water, 
conveyances  subject  to  provision  re- 
lating to  other  real  property 3981 

dlsposln^r  of  liquor  near,  punishment 

1986-1987 

ditches  and  flumes  are  real  property. 3983 

abandonment    of    3983 

appropriation    of     water    for,     see 

Water, 
condemnation  for,  see  Water. 

injury  to,  punishment 1820 

not    to   be    Impaired    by    Irrigating' 

ditches  of  irrigation  district 4746 

power  of  company  to  condemn  land 

for   6093-5094 

rights  of  way  over  state  land  for 

3338-8839 

discoverer  only  may  locate  more  than 

one  claim  3974-8976 

discovery   shaft   required 3977 

exempt  from  taxation  prior  to  patent.3980 
grub   staking   contract,   requirements 

of  3985 

liens,  claim,  record  of 5670 

to  be  filed  within  what  time 5669 

what   to   state 5669 

limitation   5671 

owner  not  liable  when  mine  leased 

when    6668 

suit  to  enforce,  attorney's  fees  al- 
lowed as  costs 5672 

expenses  allowed  as  costs 5672 

parties   6672 

procedure  in 5672 

proceeds,  how  apportioned 5672 

where  brought  5672 

who  entitled  to  lien  and  for  what.. 6668 
liquor,    punishment  for   disposing  of. 

near  mine    1986-1987 

location,    boundaries,   how  marked. .  .3975 
notice,  affidavit  of  work  to  be  at- 
tached before  recording 3977 

recording   copy   of 3976 

what   to  contain 3975 

work     3976-3977 

monuments,  injury  to,  punishment. .  .1849 

notice   of   location...! 3976 

affidavit  of  work  to  be  attached.... 3977 

recording  copy  3976 

number  of  claims  allowed  to  one  per- 
son     3974 

penalty    for    failure    of    company    to 
comply  with  acts  requiring  rules, 

etc 3990 

plurality    of    claims,    when,    and    to 

what  extent,  allowed 3974 

power  of  company  to  condemn  lands, 

and  effect  of   5093-6094 

real  estate,  mining  claims  are 3979 

redemption    from    execution,    amount 

required  to  be  paid  on 3982 

rules   3988 

disobedience  of,  precludes  recovery.3989 

to  be  signed   3989 

subject    to    prior    right    to   discharge 

gravel,  debris,   etc.,   when 3986 

to  what  claims  act  applies 3984 
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Mines  and  Mining  Claims—contlnued— 

trespass   on,   punishment 1860 

work,  what  required  and  within  what 

time    3977 

Minister- 
exempt  from  Jury  duty 966 

Ministerial  Officer — 

of  court,  who  i» Art.  VII,  8  16 

Minor- 
appears  in  action  how 32 

binding  as  apprentice  or  servant,  see 
Master  and  Servant. 

confession  of  Judgment  against 187 

consent  to  partition,  who  may  make. .  482 

how  served  with  summons 66 

Injury   or  death  of,   who   may  bring* 

action     34 

Jurisdiction  of  county  court  over. . . .  911 
liable  to  become  pauper,  county  court 

may   apprentice    2667 

liquor,  giving  or  selling  to,  punish- 
ment  for    1977-1978 

licensee  not  to  sell  to 3866 

obtaining  on  representation  of  be- 
ing of  age,  punishment 1979 

maintenance,  when  a  charge  on  hla 

estate    6266 

may  qualify  as  executor  when .1117 

not  to  be  executor  or  administrator..  1136 
permitting  in  saloon  unlawful..  1977-1978 
probationary  suspension  of  Judgment 
in   criminal   action,    and   custody 

during    1449-1460 

provision  for  support  of,  during  ad- 
ministration of  decedent's  estate 

1163-1166 

sale  of  real  property  of  by  guardian, 
see  Guardian  and  Ward, 
special  laws  prohibited. Art.  IV,  8  23 
selling  tobacco  to,  without  guardian's 

consent,  punishment 1980 

smoking  in  public  prohibited  and  pun- 
ishment  for    1981 

verification  of  statement  in  submit- 
ting  controversy    without   action, 

how  made   194 

visiting  or  inducing  to  visit  house  of 
prostitution  unlawful,  and  punish- 
ment      1924-1927 

Misconduct — 

in  trial,  what  cause  for  new  trial...  174 
Misdemeanor — 

accessories,   none  in 2166 

compromise  of  1664-1667 

defendant   need   not   appear   at   trial 

in    person    1378 

definition  of 1230-1231 

Jurisdiction  of  Justice's  court  in. 2194-2196 

limitation   of  action 1236 

maliciously  procuring  search  warrant 

is 1716 

presence    of   defendant    not    required 

on  pronouncing  Judgment 1432 

punishment   for   when   not   otherwise 

prescribed 2168 

special  laws  regarding  prohibited .... 

Art.  IV,  9  23 

Missionary  Station — 

confirmation   of  title  to 6771 

Mistake- 
limitation    in    suit    based    on,    com- 
mences from  discovery  thereof. . .  392 
in  pleading,  correction  of  by  amend- 
ment    102 

relief  from  Judgment  through 103 

Money — 

corporations    Art.  XI,  (  6 


how  drawn  from  treasury. Art.  IX.  S  4 
Interest  on,  special  laws  prohibited . . 

Art.  IV,  9  23 

municipal    corporation    not    to    raise 

for  what  Art.  XI,  §  9 

public  money,  ineligibility  to  office  of 

holder  of Art.  II,  1 11 

publication  of  report Art.  IX.  8  6 

religion,  not  to  be  appropriated  for. 

Art- 1,  8  5 

Moneyed    Institutions — 

prohibition  against   Art.  XI,  9  1 

Monmouth  Normal  School — 

See  Eklucation. 
Monuments — 
as  evidence  of  common  reputation...  718 
in      description,      inconsistent      with 

measurements,  controllin^r 867 

injury  to,  punishment  1826 

United  States  signal,  penalty  for  de- 
facing     4773 

mining  claim,  injury  to,  punishment.  1849 
Moose — 

penalty  for  killing 2049 

protection   of,   night  hunting   or   use 
of  dogs,  limited  number,  etc. 2010,  2012 
Morbid  Propensity — 

to  commit  crime,  no  defense 2191 

Morphine — 
license   for  sale   of  and   penalty   for 

violation    3816-3S26 

Morrow  County — 

boundaries     2346 

Mortgages: 

Of   Personal   Property: 
condition  broken,  mortgagee  entitled 

to  possession   6636 

discharge  by  affidavit  or  certificate. 6634 
executed  or  proved  in  manner  of  con- 
veyance      6630 

fees  of  officers  on  sale  or  foreclosure.6639 

filing  of  prior,  legalized 6635 

foreclosed   how    6637 

fraud,  presumption  of  from  failure  to 

deliver  property   788 

making   when    not    owner    of    goods. 

punishment   1812 

mortgagor  may  be  guilty  of  larceny.  1806 

possession  of  goods,  action  for 6636 

mortgagee,   when  entitled  to 6636 

presumption  of  fraud  when  goods  not 

delivered    788 

recording    6631 

fees  66S1 

indexes,  how  kept 6631 

on  vessel  over  twenty  tons,  where 

recorded    6632 

or  delivery  of  possession  necessary 

to    validity     6633 

prior  legalised   5635 

when    instrument   covers   real    and 

personal  property  6631 

removal  of  property  suspends  lien  un- 
til recorded  in  county  removed  to 

or  possession  taken 6632 

sale     on    foreclosure,     disposition    of 

proceeds    ^ 6638 

fees   of   officers 5639 

return   of    6638 

satisfaction   6634 

statutes   applicable    6634 

transfer 6634 

vessels  over  twenty  tons,   where  re- 
corded     6632 

borrowing,  restriction  upon  municipal 
void    unless    recorded    or    possession 
delivered  6633 
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Mortgaaes— oontinued— 
Of  Real  Property: 
acknowledgment,  defective  cured   ...6376 
assignment,   entry  on  margin  of  re^ 

cord    S043 

how  made   6362 

record   of   6363 

not  notice  to  mortgacror  so  as  to 

invalidate  payment  6364 

covenant  to  pay  money  not  Implied.  .6339 
defeasance,  to  be  notice,  must  be  re- 
corded     ; . .6361 

discharge  by  entry  on  margin  of  re- 
cord by  mortgagee 6366 

by  entry  on  margin,   by  certificate 
of  payment,   and  record  of  such 

certificate     6366 

by  holder  of  note  when  mortgage 

not   assigned    6367 

penalty  for  failure  to 6369 

by  owner  of  note,  certificate  of  dis- 
charge by  holder  to  be  recorded. 6367 

refusing  to,   penalty  for 6369 

to  be  made  by  recorded  holder  of 

lien    6368 

failure  to  specify  amount  of  indebt- 
edness, effect  6839 

foreclosure   of    423-434 

rolBing  claims  subject  to 3981 

see,  generally.  Foreclosure, 
fraudulent,    see   Fraudulent   Convey- 
ances, Gifts,  etc. 

how  far  not  deemed  conveyance 336 

lien   enforced   against   homestead....  223 

mechanics'   lien,  priority  of 6642 

not  a  conveyance  authorising  action 

for  recovery  of  property 336 

payments,  entry  on  margin  of  record.8043 

priority  of  claim  for  wages  over 6662 

of  Judgment   Hen   over    unrecorded 

mortgage    207 

of  mechanics'  lien  over 6642 

of  attachment  of  boa{  or  vessel  for 
damage  to  property  on  shore  over.  4631 

record  of    6366 

clerk    to    certify    time,    book,    and 

page  of  record 6367 

entry    on    foreclosure 432 -434 

entry  on  margin  of  assi^rnment  or 

payment  of  3043 

index  of 6358 

or  transcript  of,  as  evidence 6360 

registered  land,  effect  of 6446 

form  same  as  other  land 6444 

when  not  allowed 6447 

See.  generally.  Registration. 

taxes,  parties  may  agree  as  to 4600 

unrecorded   void  as   to  third  persons 

when     6369 

wages,  priority  of  claim  for 5662 

Mortgages — 
can  not  bring  action  to  recover  real 

property    336 

Motion — 
by    defendant    to    discharge    attach- 
ment      313 

costs  on.   when  allowed 580 

definition  of   634 

for  new  trial,  affidavits  when  neces- 
sary    177 

counter  aflldavits    176,  17» 

decision     in    .vacation.     Judgment. 

how  given  and  entered 2u3 

grounds   to   be   stated 177 

Judgment  delayed 201 

when  to  be  filed  and  determined.  176-176 


in  special  proceeding  same  as  in  ac- 
tion     693 

notice  of,  when  necessary,  and  serv- 
ice of   636 

refusal  of,  further  application  pro- 
hibited when    637 

to  postpone  trial  to  obtain  evidence.  116 

to  set  aside  referee's  report,  or  for 
Judgment  on  167-168 

to  strike  out  pleading,  allowance  of, 

terms,  etc. 106 

when  to  be  made 81 

to  vacate  or  modify  Injunction 422 

to  vacate  writ  of  arrest,  and  pro- 
ceeding      282-288 

where  and  to  whom  made 636 

within  what  time  to  be  filed 81 

Motives— 

of  witness,  evidence  of  to  rebut  pre- 
sumption   of    truth 696 

Mountain  Sheep — 

penalty  for  killing 2049 

protection  of,   night  hunting,   use  of 
dogs,  and  number  limited... 2010,  20l2 
Mulattoes — 

exclusion  from  state,  and  restriction 
upon    Art.  I,  8  36 

not    to   vote Art.  n,  S  6 

questions  on  adoption  of  constitu- 
tion     Art.  XVin,  U  2,  4 

Multnomah  County — 

accounts  and  claims  against,  to  whom 
presented    2603 

assessments,  board  to  correct  and 
equalise,    procedure    2584 

auditor,  see  County  Auditor. 

boundaries  * 2346-2347.  2314 

contracts,  how  made 2694 

county  clerk,  see  County  Clerks. 

county  court  for  transaction  of  county 

business,  how  constituted 2690 

Jurisdiction    2691 

when  commissioners  to  meet  with 
Judge    2692 

demands  against,  not  to  be  paid  un- 
less itemized    2606 

election  contests  In.  notice  and  cer- 
tificate of  election 2680 

Jurors  for  county  and  circuit  court, 
drawing 2577-2678 

list  of  persons  liable  to  military 
duty  In   2681 

mileage,  what  allowed  against 2613 

municipal  Judge  and  Justice  of  peace 
to  report  to  auditor 2615 

officers,  absence,  effect  of 2605 

to    file    monthly    statements    with 

auditor    2610-2611 

to    report    to    auditor    as    to    em- 
ployees, etc 2614 

to  use  auditor's  receipts 2612 

ofiices  of  clerk  of  circuit  court  and 
recorder  of  conveyances  abol- 
ished     2669 

recording  Instruments  in,  receiving 
book    2679 

road,   leasing,   notice  and  contract. .  .2683 
petitioners  for.  clerk  to  furnish  list 
to  supervisor   2682 

sheriff,  to  report  to  auditor 2616 

supplies,    how    furnished 2694 

taxes,    certificate    of    apportionment, 

and  warrant  for  collection 2586 

return  of  unpaid 2686 

surplus    from    sale    for    delinquent 
taxes    2688 
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Multnomah  County— continued- 
writ    for    collection    of    delinquent, 

and    proceedings    2687 

treasurer,  demands  on  to  be  audited. 2604 
to  file  monthly  itemized  statement 

with   auditor    2610 

trust  fund,   creation,  and  from  what 

sources  derived  2617-2618 

how  disbursed   2620-2621 

separate  from  other  money 2619 

IMunfclpal  and  Public  Corporations — 
acting  as  without  being,  action  for..  367 
actions  by,  in  what  cases  authorised  369 
against,  in  what  cases  authorized.  360 

liability  for  costs  in 676 

pleadings,    how    verified 361 

to  avoid  or  annul,  and  causes 366 

Judgment,  and  how  enforced.  ..376-378 
who  to  prosecute  and  verify  plead- 
ings  369-370 

acts  of,  how  proved 766 

appropriation  of  land,  water  courses, 

etc.,  by  general  provisions.. 6107-6108 
claims  against,  paid  in  what  money. .  .3168 
confession  of  Judgment  against,  who 

may  make   187 

costs  in  action,  liability  for 676 

debts  of,  state  not  to  assume  except 

Art.  XI,  5  8 

employment  of  Chinese  on  public  im- 
provements prohibited  4768 

Judgment  against,  how  satisfied 362 

who  may  confess 187 

limitation  of  actions  by 13 

may  aid  in  public  improvement,  and 

proceedings  therein 2620-2621 

may  be  formed  under  special  laws... 

Art.  XI.  8  2 

not  to  be   interested  In  private   cor- 
poration     Art.  XI,  §  9 

plats,    vacation   of,    see   Vacation   of 
Land. 

pleadings  by,  how  verified 361 

property  exempt  from  execution 227 

may  be  exempted  from  taxation... 

Art.  IX.  §  1 

selling    lots    before    recording    plats. 

penalty    2736-2737 

summons,  how  served  upon 66 

state    not    to    assume    debt    of,    un- 
less     Art.  XI.  §  8 

thistle  within,  to  provide  for  aestruc- 

tion   of,   and   penalty 4927 

verification  of  pleadings  by 361 

of  statement   in  controversy  with- 
out action    194 

Incorporated   Cities  and   Towns: 
aldermen,  election  and  term  of  ofnce.2694 
not  to  be  interested  in  city  contract.2717 

to  serve  without  pay 2697 

annexation    of    territory 2690 

how    declared    2690 

assessment,  council  must  provide  for. 2709 

assessor,  recorder  to  act  as 2713 

attorney,  council  may  appoint 2694 

ayes  and  nays,  when  recorded 2702 

ballots  at  election   for  incorporation. 2688 

board    of    equalization 2710 

bodies   corporate   and   politic 2692 

bonding   act    2727-2736 

bonds  for  Improvement,  provisions  of.2730 

redemption   of    2735 

installments    on    2731 

boundaries,  changing  2690 

changing   boundaries    2690 

claims   against,    how   presented. 


audited  and  paid 2706.  2716 

consolidation    of    contiguous    munici- 
palities     2^1 

council,  board  of  equalization 2710 

judge  of  qualification  of  members, 

election  contests,  etc - .  .2762 

meetings,  regular  and  special 270Q 

presiding  officer   2701 

quorum    2701 

powers   of    2711 

to  establish  rules,  keep  records,  etc.2702 

to  establish  system  of  taxes 2709 

damages    for    Injury    from    defective 

streets     2720 

debt,  power  to  create  limited.... 2722 

donations  to  by  plat,  how  considered. 273S 
elections,    general   election   laws   ap- 
ply  to    2698 

qualification    of    voters 27^8 

Anes  and  Imprisonment,  limitation  on. 2711 

to  be  worked  out  when 2719 

incorporation  of.  number  of  people  re- 
quired     2687 

election  and  proceedings,  and  costs 

of   2688-2689 

imprisonment,   limit  of 2711 

Improvement  bonds  2730 

lien  docket  under  bonding  act 2729 

entry    of   payments   under   bonding 

act    2733 

marshal,  powers  and  duties,  and  re- 
moval of 2714 

may    condemn    private    property    for 

what     2708 

mayor,   duties    271- 

election.  term,  bond  and  oath. 2693 -2696 

qualification    2699 

vacancy,  how  filled 2696 

money  from  installments  of  Im- 
provement bonds,  how  kept 2732 

nuisance  in,  what  deemed 2707 

obligation    under    bonding    act     not 

within  law  limiting  debt 2734 

oflScers.     election     and     term,     oath, 
bond  and  what  authorised... 2693 -2696 
not  to  be  interested  in  contracts  of.2717 

qualification    2699 

vacancies,  how  filled 2696 

what  to  receive  compensation 2697 

ordinance    2721 

approval  or  veto  of  mayor 2721 

granting    franchises,    and    payment 

of  money 2703 

how  pleaded  90,  2726 

how  signed,  attested  and  published.2704 

passage  over  veto 2721 

power  to  pass,  and  enforcement  of 

2711-2714 

record  of.  and  evidence 2723 

style    of    2704 

violation   of,   punishment,    place   of 

imprisonment,    etc 2706 

original   election  in.   who  to  canvass 

votes     2689 

•tie.  vote    2689 

penalty  for  selling  lots  before  re- 
cording plat    2736-2737 

pleading  existence  or  ordinance  of... 2726 

powers    of    2692 

recorder,  Jurisdiction,  powers  and  du- 
ties     2713 

street  and  sewer  improvements,  and 
damages  for  injury  from  defect- 
ive      2720 

payment  of  assessments  in  install- 
ments     2727-2728.  2731 
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discharging  ballast  in,   punishment.. 2107 
improvement   of,    municipal   corpora- 
tion may  aid,  and  proceedings  for 

2520-2521 

of   Columbia   and    Willamette,    see 

Port  of  Portland, 
of  unnavigable  streams  for  floating 

logs,  see  Unnavigable  Streams, 
right  to  enter  adjacent  land  for  ma- 
terial     4633 

who  may  make,  and  manner  of.... 4632 

whlit  is  not  navigable  stream 4901 

Navigation — 
damages   for  careless^   and  how   en- 
forced      4627-4631 

injuries  from  careless,  liability  for.  .4044 
not  to  be  impaired  by  ditches  of  irri- 
gation district   4746 

to  be  forever  free pp.78-74 

Navy  — 

persons  in  not  to  vote Art.  II,  9  5 

Neglect — 
excusable,    relief    from    Judgment 

through   103 

'  import  in   criminal   code 2177 

Negligence — 
contributory,    what    not    deemed,    in 
action  for  killing  or  injuring  stock 

by   railway    5148 

conduct,  negligent,  endangering  life  or 

property,  ts  punishable 1776 

evidence  of,   in  action  for  killing  or 

injuring  live  stock  by  railway... 5148 
import  of  term  in  criminal  code.... 2177 
in  management  of  steamboat  or  water 
craft,  criminal  liability  for  injury 

to  person  or  property 1776 

in  ofllce,  punishment 1892 

Negotiable- 
warehouse   receipts   are 4606 

Negotiable  Instruments — 

acceptance,   certifying  check  is 4589 

meaning  of  term 4592 

presentment    for,    see    infra,    Pre- 
sentment  for  Acceptance, 
acceptance  of  bill,  destruction  of  bill 

is    4639 

dates  from  when 4538 

general   acceptance   refused,   rights 

of  holder 4544 

what   constitutes' 4541-4542 

how  accomplished   4534-4537 

incomplete  bill,  acceptance  of 4540 

kind  of  acceptances 4541 

overdue   bill,   acceptance  of 4540 

qualifled  acceptance,  effect  of 4544 

what  constitutes    4541,4543 

time   allowed   for 4538 

unaccepted  bill  must  be  treated  as 

dishonored    4551-4652 

what   is   deemed   an   acceptance... 

4537,  4589 

acceptance  of  bills  for  honor,  bill  to 
be   protested   before   presentment 
for  payment -^o  acceptor  for  honor.4569 
delay    in    presenting    to    acceptor 

when   excused    4671 

to    referee    in    need,    excusable, 

when    4571 

dishonor    of    bill    by    acceptor    for 

honor   4572 

engagement  of  acceptor  for  honor.. 4567 

how  must  be  made 4564 

liability  of  acceptor  for  honor 4566 

maturity   of  accepted   bill,   payable 
after  sight  4568 


Municipal  and  Public  Corporations— con- 
tinued- 
taxes,  assessment  and  collection 

2709,  2714-2715 

equalization  of 2710 

warrant  for  sale,  and  deed,  and  re- 
demption     2723 

treasurer,  duties  2715 

Municipal  Court — 

may   be    created Art.  Vn,  S  1 

Municipal  Judga — 
of  Portland  to  report  to  county  audi- 
tor      2616 

Murder — 

assault  with  intent  to  commit 1767 

attempt   to  kill   or  injure   by   means 

not  constituting  assault 1770 

bail  not  allowed  where  proof  evident 
or  presumption  great.  .Art.  I,  S  14 

by  means  of  poison 1770 

by    procuring    abortion 1748 

confession,    court    to    determine    de- . 

gree    1755 

first  degree,  defined 1741 

evidence  of  malice  and  premedita- 
tion    1764 

punishment   1751 

In  committing  felony  other  than  rape, 

arson,   robbery,  or  burglary 1742 

in  committing  rape,  arson,  robbery,  or 

burglary    1741 

indictment,    form    of p.  749 

involuntary    killing,    when    man- 
slaughter     1746 

Justifiable  when,  see  Homicide. 

killing  by  reckless  act 1743 

in   duel    » 1744 

limitation   of  action 1236 

manslaughter,  defined   1745-1750 

punishment   1753 

of  bastard  by  mother 1931 

physician      intoxicated,      involuntary 

killing  by  1749 

presumption   of   intent   from  deliber- 
ate use  of  deadly  weapons 787 

second  degree,  defined 1742-1744 

punishment   1752 

suicide,   procuring  or  assisting  in,   is 

manslaughter   1747 

verdict  in  case  killing  Justifiable 1759 

when    not    bailable Art.  I.  S  14 

without  state,  when  and  where  pun- 
ishable   1241 

Mute- 
See   Deaf- Mutes. 
Mutual   Fife   Insurance  Company — 

See  Insurance. 
Name — 

change  of,  adopted  child's  name 5328 

application  for 5326 

certificate  for  5327 

Judge  to  report  annually 5329 

notice  of  application  and  decree. ..  .5327 
special  laws  prohibited. Art.  IV,  9  23 
fictitious,  used  in  pleading  when  true 

unknown  104 

Natural  Person — 

Jurisdiction    over     527 

Naval   Forces  of  Stats — 

governor  commander-in-chief  of 

Art.  V,  S  9 

when  may  be  called  out. .  .Art.  V,  S  9 
naval   militia,   see   Militia. 
Navigable  Rivers  and  Streams — 

are   public   highways 4634 

and  forever  free pp.  73-74 
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Negotiablo  Instruments— continued- 
may  be  for  ];>art  only 4663 

presentment    for    payment    to    ac- 
ceptor for  honor,  ho'W  made 4671 

second  acceptance  for  honor  of  an- 
other party  allowable 4663 

when  may  be  so  accepted 4663 

when  deemed  for  honor  of  drawer. 4566 
accepting  overdue  Instruments,  effect 

of  4409 

acceptor,  bankrupt,  protest  for  better 

security     4660 

engagement   of    4464 

accommodation     Indorser,     definition 

and   liabilities   of 4481 

parties,  who  are  and  their  liability. 4431 

act,    not  retroactive 4693 

action  includes  what 4692 

address  of  bill 4630 

agency,  how  may  be  established 

4421-4423 

agent,  how  and  when  may  give  notice 

of   dishonor 4493,4496 

liability  of, .  dependent  on  what. . .  .4422 

may  sign  principal's  name 4421 

alteration  of   instruments,   effect  of. 4626 

what  Is  material 4627 

ambiguities,  rules  for  con8trulnir*>*'4419 
antecedent  debt  constitutes  value... 4427 
antedated  instruments,  when  title  to 

is  acquired ■. . .  .4414 

antedating,  effect  of 4414 

assumed  name,  liability  of  signer  un- 
der   4421 

attorney's  fee,  effect  of  provtelon  for 

on  negotiability    4404 

bank,  effect  of  making  paper  payable 

at  4489 

includes  all  banking  establishments. 4692 

presentment  for  payment  at 4477 

bearer,   definition  of 4692 

effect    of    indorsing    specially,    in- 
strument  payable   to 4442 

when  an  instrument  is  payable  to. 4411 

bill,   means  bill  of  exchange 4692 

bill  of  exchange,  acceptance  of,  how 

expressed   4634 

See  Acceptance,   supra. 

address  of   4630 

check   is    4687 

definition  of   4628 

effect  of,  when  drawee  Is  fictitious .  4532 
when  drawee  is  not  competent  to 

contract    .  .^ 4532 

when  drawer  and  drawee  are  one .  4532 
foreign  and   inland   bills  distin- 
guished      4631 

is    dishonored    for   nonacceptance 

when    4661 

is   not   an  assignment   of   funds   in 

hands   of  drawee 4629 

kinds  of  acceptances 4541-4543 

presentment,   see   Presentment,   In- 
fra. 

for  payment 4473 

referee  In  case  of  need,  who  is  and 

insertmg    name    of 4533 

•  time  allowed  for  accepting 4538-4539 

bills  in  a  set,  acceptance  of  set 4583 

constitute  one  bill 4580 

effect  of  discharging  one  bill  of  set. 4585 

of  not  taking  up  accepted  bill... 4684 

liability  of  acceptor  of  part  of  set. 4583 

of  indorser  of  parts  of  set 4582 

rights   of  holder  of  different  parts 
of  set  4681 


blank  Indorsement,   changing  to  spe- 
cial indorsement  44ST 

liability  on,  of  person  not  otherwise 

party 446S 

qualities  of   4436 

blanks,   filling  out 4416-4416 

broker,  liability  of  as  indorser 4471 

burden    of    proof    to    show    holder    is 

holder    in   due   course 4461 

to  show  reason  for  apparent   can- 
cellation     4S26 

cancellation,  burden  of  proof  to  8liow.4626 

when   is   inoperative 4525 

cashier,  effect  of  instrument  i>ayable 

to     4444 

certain  sum,  definition  of 4404 

certification  of  check  is  equivalent  to 

aceptance     4689 

who  is  discharged  by 4590 

check,   certifying  and  effect  of. 4589-4690 

definition  of   4587 

does  not  .operate  as  an  assignment 

of  any  funds   45S1 

is  subject  to  same  rules  as  bill  of 

exchange    4587 

presentment  for  payment 4588 

coUaterial  security,  deposit  of.  as  ef- 
fecting   negotiability    4407 

conditional .  acceptance  defined 4543 

Indorsement,  effect  of 4441 

confession    of    Judgment,     effect     of 

agreement  for   4407 

consideration,  effect  of  lack  of 4430 

effect  of-  partial  failure  of 4430 

presumption  as  to 788.  4436 

what   constitutes    4427 

construction    of    ambiguous     instru- 
ments      4419 

See  Construction, 
contingency  of  time  of  payment,  ef- 
fect of  4406 

corporation,  effect  of  indorsement  by. 4444 
costs    of   collection   as   affecting   the 

sum   due    4404 

date,  antedating  effect 4414 

effect  of  altering 4525 

inserting,    when    allowed 4416-4416 

lack  of,   effect  on  validity 4408 

post  dating  effect 4414 

presumption  as  to  correctness  of.. 4413 

days   of  grace  are  abolished 448* 

defective  title,  what  is 4457 

defenses  against  irregular  holder 4460 

definitions  and  meaning  of  terms 4592 

delay    in    giving    notice    of   dishonor. 

when  excusable  4515 

in    presenting    for    payment,    when 

excusable    4483 

delivery,  acquirement  of  title  to  mis- 
dated paper  by 4414 

definition  of   4592 

ineffectual  when  4417-441S 

is  necessary  to  a  complete  contract. 4418 

of  Instruments,  when  paid 4476 

when  will  be  presumed 4418 

demand  instruments,  definition  of 4409 

determinable   future   time,    definition 

of     4406 

discharge,   alteration,    effect   as 4536 

cancellation,  when  effectual 4535 

how     discharge     may     be     accom- 
plished   4521 

persons  primarily  liable,  discharged 

how 4521 

secondarily      liable,       discharged 
how     4522 
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Negotiable  Instruments— continued- 
renunciation    by    holder,    effect    of 

and   how   made 4624 

rights   of  party  who  discharge   in- 
strument     4623 

dishonor,   effect  of,   on  parties  liable 

4558.  4486 

notice  of,  see,  infra,  Notice  of  Dis- 
honor, 
dishonored,  when  Instrument  is.  4486,  4661 
dishonored   bill,   when   must   be  pro- 
tested        4o64,  4669,  4572 

when  occurs,  for  nonacceptance...4661 

for  nonpayment    4486 

drawee  of  every  Instrument  must  be 

plainly    indicated     4403 

drawee    of    bill,    acceptance    by,    re- 
quirements     4634 

liability  of  acceptor  of  several  parts 

of   set    4683 

not  liable  on  bill  until  he  accepts 

it    4629 

time  allowed  to  accept 4638 

when  bankrupt,  presentment  of  bill 

on    4547 

when  dead,   presenting  bill  on  for 

acceptance 4647 

when  fictitious,   effect  of 4632 

drawer,  admission  of,  by  act  of  draw- 
ing      4463 

discharged  by  certification  of  check.  4590 
engagement  of,  by  act  of  drawing.  4463 
is    entitled    to    notice    of    dishonor 

when    4491,  4516 

is  released  by  qualified  acceptance. 4644 
presentment  for  payment  necessary 

to  charge  4472 

release    from    failure    to    protest, 

when    4564 

usually  entitled  to  demand  for  pay- 
ment     4472 

when  not  entitled  to  have  payment 

demanded     4481 

due  course,  holder  in,  effect  of  pay- 
ment to    4453 

holder  in,   right  as   to  paper  com- 
pleted after  issuance 4416-4416 

right  as  to  prior  defect 4469 

right  of,   to  sue 4453 

who  is  and  who  is  not 4454-4466 

payment  in,   what  is 4490 

duress  makes  title  defective 4467 

election  to  take  something  other  than 

money    4407 

essentials  of  negotiability 4403-4406 

exchange  as  affecting  sum  due 4404 

exemption,  waiver  of,  as  effecting  ne- 
gotiability   4407 

exhibition  ot  instrument,  when  neces- 
sary   4470 

fictitious   drawee,    effect   of   drawing 

bill  on   4532 

person,  paper  payable  to  is  payable 

to  bearer   4411 

figures,  when  words  are  controlled  by. 4419 

foreign  bill,  definition  of 4631 

protest  of,  when  necessary 4654 

forged  signature,  effect  of 4425 

form   of   negotiable   instruments,    re- 
quirements as  to 4403 

fraud    render   title    defective 4457 

general  acceptance,  bill  of  exchange, 

definition    of    4541-4542 

indorsee,     engagements    and    war- 
rants of 4468 

grace,  days  of  abolished 4487 


holder,  definition  of 4592 

for  value,  who  is 4428-4429 

rights  of 4450-4465.  4469 

holder  in  due  course,   effect  of  pay- 
ment to 4453 

of  ofl9ce.  Instrument  payable  to  or- 
der of    4410 

rights  of,  as  to  paper  completed  af- 
ter issuance 4416-4416 

as  to  prior  defects 4469 

to  sue    4463 

who  is   4464 

who  is  not 446& 

holiday,  when  paper  due  on  is  pay- 
able      3918,  4487,  4692 

incomplete    instrument,    authority   of 

possessor  to  fill  out 4415-441$ 

liability   of  sifirners  before  complex 

tlon     441S 

rights   of   holders   in   due   course . . 

4415-44ie 

Indorsees   not   partners,    Indorsement 

by    4443 

indorsement,  blank,  defined,  and  ef- 
fect    4436-443S 

blank,    liability    on,    of   person   not 

party     , 446ft 

broker   negotiating  without,' liabil- 
ity    4471 

by  infant,  effect  of 4424 

by  person  in  representative  capacity 

4444-444$ 

conditional  Indorsement,  effect 4441 

corporation,    effect   of    indorsement 

by    4424 

definition  of   4692 

of    different    kinds    of 4433-4445 

effect  of  different  kinds  of 4433-4415 

to  cashier,  etc 4444 

generally    4468-4471 

kinds  of   443C 

manner  of  making 4433 

must  be  of  entire  instrument 4434 

of  instrument  payable  to  bearer. . 

4436.  4442 

of  overdue  instrument,  effect  of... 4409 
of  payees  or  Indorsees  not  partners. 4443 
presumption  as  to  time  and  place 

of 4447-4448 

qualified,  definition  and  effect  of... 4440 
restrictive,   definition  and  qualities 

of 4438-4439 

special,   definition  and  nature  of. . 

4436-4436 

striking  out  Indorsement  and  effect 

of   4460 

to  indorsers  severally,  effect  of 4434 

to  ofllcers  of  bank  or  company,  ef- 
fect of 4444 

transferring    without    indorsement, 

effect  of  4461 

where  name  is  misspelled 4445 

indorser,  accommodation,  liability  of. 4431 
discharged  by  certification  of  check.4690 

liability,  order  of 4470 

on  instrument  negotiable  by  deliv- 
ery    4469 

one  deemed  indorser  when 4465 

presentment  for  payment  necessary 

to  charge  4472 

released  by  qualified  acceptance. .  .4544 
signer  is  deemed   indorser  in  case 

of  ambiguity ^ 441» 

when  entitled  to  notice  of  dishonor.4491 
when    entitled    to   presentment    for 
payment   4472 


142 


General  Index. 

[  References  are  to  sections.    Oregon  Ck>nstltatlon,  pages  27  to  72.] 


Negotiablo  Instruments— oontinued— 
when  not  entitled  to  notice  of  dis- 

lionor     4517 

when   not   entitled   to  presentment 

for  payment   4482 

without   qualification,   liability   of.. 4468 
Indorser    of    bill,    discharge    of,    by 

failure  to  protest 4654 

duty  when  informed  of  qualified  ac- 
ceptance of  bill 4544 

liability  of,  in  case  of  qualified  ac- 
ceptance of  bill 4644 

of  indorser  of  parts  of  set  of  bills.  4682 
not  entitled  to  presentment  of  dis- 
honored bill 4553 

infant,  elTect  of  indorsement  by 4424 

inland  bill,  definition  of....' 4531 

need  not  be  protested 4554 

inserting  date 4415 

installments,  payment  by,  as  effect- 
ing negotiability  4404 

instrument,  definition  of 4592 

interest,    as   effecting   the   sum    cer- 
tain      4404 

when    runs    from    date    and    when 

from  issue  4419 

"I  promise  to  pay,"   signed  by  sev- 
eral, effect  of 4419 

irregular  Indorser,  liability  of 4466 

issue,   definition  of 4692 

joint    debtors,    effect    of    signing    "I 

promise  to  pay" 4419 

notice  of  dishonor  to 4602 

presentment  to,  for  payment,  when 
they  are  and  are  not  partners.. 

4479,  4480 

kind  of  money  does  not  effect  validity.4408 

law  merchant,  when  controls 4594 

liability  of  acceptor  of  negotiable  in- 
strument, generally 4464 

of  acceptor  for  honor 4666 

of  acceptor  of  parts  of  set 4583 

of  accommodation  indorser 4431 

of  agent  or  broker  negotiating  with- 
out indorsement  4471 

of  drawee  who  retains  or  destroys 

bill     4639 

of  drawer  of  negotiable  Instrument 

generally    4463 

of  general    indorser    of    negotiable 

instrument 4468-4470 

of  indorser  of  paper  negotiable  by 

dellverj'  4469 

of  indorser  of  parts  of  set  of  -bills. 4582 

of  indorsers  among  themselves 4470 

of  irregular  indorser 4466 

of  joint  indorsers 4470 

of  maker  of  negotiable  instruments. 4 4 62 
of  one  who  delivers  or  negotiates.  .4467 

of  signer  as  agent 4422 

under  assumed  name 4420 

under  trade  name 4420 

order  in  which  indorsers  are  liable. 4470 
lien  holder  is  a  holder  for  value.  ...4429 

local   acceptance   defined 4543 

lost  bill,  how  protested 4562 

mail,  loss  of  notice  of  dishonor  in.. 4507 

maker,  admission  of 4462 

effect  of  making  instrument  payable 

to  order  of 4410 

engagement   of    4462 

not  entitled  to  presentment  for  pay- 
ment   4472 

material  alteration  defined 4527 

maturing    on    Saturday,    Sunday,    or 
holiday   3918,  4487,  4592 


misspelled  name,  indorsement  in  case 

of  4445 

mistake,  cancellation  by.  inoperative. 4525 
money,   Instrument   must  be  payable 

in  44« 

negotiable  promissory  note   defined.. 45SC 
negotiability,    continues    how    long. ..4449 

provisions  affecting 4403-4408 

not  affecting 4407-4408 

requirements  of 4403 

negotiating  back,  effect  of 4453 

negotiation,  definition  of 4432 

if  payable   to  bearer,   how  accom- 
plished   4432 

to  order,  how  accomplished 4433 

not  accomplished  by  partial  Indorse- 
ment   4434 

notarial  act  for  honor,  definition  and 

use  of   4574-4575 

notary  public,  may  make  protest 4556 

duties  of  in  making  protest 2510 

notice,  when  given  personally,  when 

otherwise   2511 

record,  to  be  kept 2512 

note,  meaning  of 4586,  4592 

notice  of  defective  title,  what  Is 445S 

notice^  of  dishonor,  address  to  which 

notice  must  be  sent 4510 

agent  may  give  in  what  name 4493 

by  or  on  behalf  of  whom  may  be 

given    4492 

delay    in   giving   notice,    excusable 

when 4515 

deposit  of  in  post  office,  what  con- 
stitutes     4508 

dispensed   with   when 4514 

drawer  not  entitled  to  notice  when. 4516 
effect  of  notice,  given  by  one  enti- 
tled to  give 4495 

given  on  behalf  of  holder 4494 

form  of  notice  that  will  suffice 4497 

indorser  not  entitled  to  notice  when. 4517 
kind    of   notice,    and   how   may   be 

given 4498 

not  necessary  when  acceptance  was 

refused    4518 

notary  public  may  give 45^6 

duties  of  in  giving 2510 

record  to  be  kept 2512 

when    to    give    personally,    when 

not 2511 

omitting  to  give  notice  of  nonpay- 
ment, effect  of 4519 

sufficiency  of  notice 4497-4498 

time  for  giving  notice,  in  general.. 

4504-4506 

to  antecedent  parties 4509 

where  parties  reside  in  different 

places 4506 

where    parties    reside     in     same 

place    4605 

to  assighee  of  bankrupt 4503 

to  bankrupt   4oOS 

to  partners    4501 

to  persons  jointly  liable 4502 

to  trustee  of  insolvent 4503 

to  whom  notice  may  be  given 4499 

must   be   given 4491 

waiver  of  4511-4513 

who  are  affected  by 4512 

when  a  party  is  dead 4560 

when,  and  to  whom,  agant  may  give 

notice 4496 

when  due  notice  is  deemed  to  have 

been  given    4507 

notice  of  protest,  see  Notice  of  Dis- 
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Negotiable  Instruments— Continued- 
honor,  supra, 
omissions   not  affecting  validity  ....4408 
order,   instrument  payable  to  Is  ne- 
gotiable      4403 

when  Instrument  is  considered  pay- 
able to   4410 

overdue  bill,  effect  of  accepting 4640 

overdue  instrument,  effect  of  issuing 

or  indorsing  4409 

partial  acceptance  defined 4643 

indorsement,  effect  of 4434 

particular  fund,   promise  to  pay  out 

of  is  not  unconditional 4406 

.kind  of  money,  effect  of  agreement 

for  4408 

partners,   notice  of  dishonor  to 4601 

presentment  to,  for  payment 4479 

payable,  at  bank,  effect  of  making  in- 
strument   4489 

in    money,    Instrument    must    be.. 

4403,  4407 

on  demand,  when  instrument  is.... 4409 

on  holiday  or  Sunday 4487 

to  bearer,  when  instrument  is 4411 

to  order,  when  instrument  is 4410 

payee,  must  be  bearer,  or  instrument 

must  be  payable  to  order  of 4403 

must  be  named  with  reasonable  cer- 
tainty when 4410 

when   fictitious    4411 

payees  not  partners,  indorsement  by. 4448 
payment,     ability     and     willingness, 

when  equivalent  to  tender 4472 

delivery  of  Instrument  on 4476 

in  due  course,  what  constitutes.. 4490 

time    of    4487 

must  be  stated 4403,  4406 

payment    for    honor,    declaration    of 

payer  before  payment 4676 

effect   of   refusing   to   receive   pay- 
ment after  protest 4678 

effect  of  such   payment  on  subse- 
quent parties 4577 

foundation  of  notarial  act  for  honor.4676 

how  must  be  made 4674 

preference  between  parties  offering.  4676 

rights  of  payer  for  honor 4677-4679 

who  may  make « 4673 

person,  defined   4592 

person    primarily    liable,    demand    of 
payment  not  necessary  to  charge. 44 72 

who  is   4692 

person  secondarily  liable,  right  of  re- 
course  to 4486 

who  is  4692 

place  of  payment,  effect  of  not  stat- 
ing     4408 

post  dating,  effect  of 4414 

pre-existing  indebtedness  'constitutes 

value    .4427 

presentment  for  acceptance,  days  on 

which  must  be  made 4547-4648 

effect  of  not  presenting  within  rea- 
sonable time 4646 

how  must  be  made 4647 

must    be    made    within    reasonable 

time    4646 

on  Saturday  4648 

time  of  day  when  must  be  made.. 4647 

to  whom  must  be  made 4647 

under  what  circumstances  must  be 

made    4646 

when  delay  excused 4549 

when  drawee  is  dead,  or  insolvent, 
or  bankrupt   4547 


when  drawees  are  not  partners.  ...4647 

when  excused    4660 

when    failure    to    present    releases 

drawer  and  Indorser 4546 

when   insufllcient   time  before   ma- 
turity    4649 

presentment    for    payment,    delay    in 

making,  when  excused 4483 

dispensed  with,  when  may  be 4484 

exhij^ition  of  instrument  necessary. 4476 

how  made   4474 

of  bill,  not  necessary  when 4563 

to  acceptor  for  honor 4670 

place  of    4476 

sufl[lciency  of  presentment 4474 

time  of 4478 

to  drawee,  when  not  necessary.... 4484 
to   drawer,    when    necessary,    and 

when  not 4472,  4481 

to  indorsers,    when   necessary,   and 

when  not  4472,  4482 

to  persons   liable  as  partners 4479 

to  principal  debtor   4472 

to  several  persons  primarily  liable 

on    4480 

unnecessary,  when  Is 4484 

when  instrument  is  or  is  not  pay- 
able on  demand,  time  of 4473 

when  payable  at  bank 4477 

when  principal  debtor  is  dead 4478 

presumption,  as  to  consideration .  788,  4426 
as  to  correctness  of  date  as  written.  4413 
as  to  delivery  by  preceding  parties. 4418 
as  to  date  of  undated  instruments.  .4419 
as  to  date  of  every  negotiation  of 

instrument 4447 

as  to  indorsement 788 

.  as   to   time  and   place   of   indorse- 
ment      4447-4448 

that      a      valuable       consideration 

passed     788.  4426 

that  holder  is  one  in  due  course.  ..4461 

that  signer  is  indorser,  when 4466 

primarily,  meaning  of 4692 

print,   when  controlled   by  writing.  ..4419 
procuration,   effect  of  signature  by.. 4423 

promissory  note,   defined 4686 

payable  to  maker  not  complete  until 

indorsement    4586 

protest,  duties  of  notary  public  as  to 

2610-2612 

notice   of,   see   Notice   of  Dishonor, 
supra. 

when  necessary    4620 

wherf  unnecessary  4620 

protest  of  bills,  before  maturity,  when 

acceptor  is  bankrupt 4560 

delay,  when  excused 4661 

dispensing  with , 4561 

for  better  security 4560 

for  nonacceptance,  and  subsequent 

protest  for  nonpayment 4659 

how  made   . '. 4555 

necessary  in  what  cases 4564 

of  bill  accepted  for  honor 4669 

of  bill   dishonored  by  acceptor  for 

honor   4572 

of  lost,  destroyed  or  retained  bill.. 4562 

specifications  of 4565 

when  must  be  made 4657 

where  must  be  made 4568 

who  may  make 4656 

qualified  acceptance  defined 4541-4543 

indorsement,  effect  of 4440 

time,   acceptance   may  be  qualified 
as  to 4643 
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Negotiable  Instruments— continued- 
reasonable  time,  allowed  to  negotiate 

bill    4646 

allowed  to  present  for  ^.cceptance.  .4646 
allowed  to  present  for  payment... 4473 

meaning  of  term 4592 

recourse,    right   of   when   instrument 

dishonored     44S6 

referee  in  case  of  need,  delay  in 
presenting  for  payment,  how  ex- 
cused     4571 

dishonored  bill  to  be  protested  be- 
fore presentment  for  payment  to.  4569 

inserting  name  of 4633 

who  is 4633 

renunciation,  effect^  and  how  accom- 
plished      4524 

representative    capacity,    liability    of 

one  signing  in 4422 

terms  of  indorsement  In 4446 

restrictive  indorsemnt,  definition  and 

effect  of   4438-4439 

rights    of   holder    of    instrument 

4450.  4456.  4469 

of  parties  to  qualified  acceptance.  .4544 
Saturday,    paper   due   on    is   payable 

when    4487 

seal,  has  no  effect 766,  4403 

secondarily,  meaning  of 4692 

sight,  paper  at  is  payable  on  demand.  44 09 

must  be  presented  for  acceptance. .  .4646 

signature,  as  agent,  effect  of.  ..4421-4422 

by  procuration,  effect  of 4423 

forgery  of  is  entirely  void 4426 

in   representative    capacity 4422 

necessary  to  negotiability ; . . . .  4403 

sufficient   indorsement 4433 

special  indorsement,  what  is 4436 

of    instrument    payable    to    bearer, 

effect  of   4442 

striking  out  indorsement,  effect  of... 4450 

sum  certain,  definition  of 4404 

Sunday,    paper    due    on,    is    payable 

when    4487,  4692 

telegraph,  instruments  may  be  drawn 

by,  and  effect  of 4759 

tender  of  payment,   when  considered 

as  made 4472 

terms,  sufficiency  of  those  used 4412 

time,  computation  of 4488 

for  giving  notice  of  dishonor.  .4604-4606 
of  payment,  must  be  specific.  .4403,  4406 

what  is   4487 

trade  name,  liability  of  signer  under.4420 
transferring  without  indorsement,  ef- 
fect  of    4461 

unconditional  promise  to  pay,  defini- 
tion  of    4406 

essential    to    negotiability 4403 

undated     instrument     is     considered 

dated  when  4419 

unreasonable  time,  meaning  of 4592 

usage,  effect  of  in  determining  rea- 
sonable time  4592 

value,   defined    4427,4592 

effect  of  failure  to  specify 4408 

waiver,  of  exemption,  effect  of 4407 

of   notice   of  dishonor 4611-4513 

of  protest,   effect 4511,  4513 

warranty,  extent  of  by  delivery 4467 

by  qualified  indorsement 4467 

by  unqualified  indorsement 4468 

without  recourse,  effect  of  term 4440 

words,  when  control  figures  4419 

writing,  essential  to  negotiability 4403 

includes  print 4592 


when  controls  print 441d 

written,  includes  printed  matter 4692 

Negro  or  Mulatto — 
exclusion  from  state,  and  restriction 

upon    Art.  I,  i  35 

marriage  with  prohibited 521T 

solemnizing  or  issuing  license  for. 

penalty 2001 

void  and  penalty  for.  .502,  504. 1999-2(HW 

not    to    vote Art.  n,  {  6 

questions  on  adoption  of  constitution 

Art.  XVUI,  H  2.  4 

New  Matter- 
answer  to  contain  what 73 

demurrer  to,  in  answer 78 

in  reply ^ 

New  Trial- 
after  discharge  of  Jury  without  ver- 
dict    14< 

causes,  for  what  granted 174 

in  trial  by  court 159 

definition    ITS 

in  action  for  recovery  of  real  property, 

when  granted 339 

in    criminal    action,    appellate    court 
may  order  when  and  proceedings 

on     1486-148$ 

same  as  in  civil  action  except 14.:» 

motion    for,    affidavits,    when    neces- 
sary     177 

counter  affidavits    176,  ITS 

decided  in  vacation.  Judgment,  how 

given  and  entered 293 

Judgment  delayed *vl 

only  material  exceptions  regarded..  1^ 
within  what  time  to  be  heard  and 

determined    175-176 

Newspaper- 
selection    for    publication    of    county 

claims  and  court  proceedings 

2«S6.  263S 

sent  without  order,  a  gift 3M: 

Next  Friend — 

married  women  need  not  sue  by SO 

Next  of  Kin- 
See  Descent  and  Distribution, 
decree  against  several,  when  satisfied 

as   to   each 490 

suit  against   4SS 

apportionment  of  costs 4S» 

suit  between  for  contribution 4S7 

Nlckel-ln-the-8lot  Machine- 
fines,  how  disposed  of 1967 

Jurisdiction  of  prosecution 1968 

presumption  from  possession 1966 

use  of.  unlawful  196S 

Nighttime- 
defined  in  relation  to  arson  and  bur- 
glary     2174 

Nobility— 

title  of,  not  to  be  conferred. Art.  I,  5  2S 
Nolle   Prosequi — 

abolished    ISCS 

Nominations — 

See  Elections;  Primary  Elections. 
Nonjudicial   Days — 
adjournment  to,   proceedings  bad  on 

what  day 947 

enumeration    of    946 

what  business  may  be  aone  on 946 

Nonresidents — 
action  between  on  foreign  obligation. 

when  barred 2f 

attachment  in  action  against iH 

entitled    to   dower SS35 

plaintiff,  who  liable  for  costs  of 6TS 
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Nonresidents— continued— ]  aU^ 

statute     of     limitation,     when     runs 

against 26 

Nonsuit — 
cause    not    sufficient    to   go   to   Jury, 

what  is  183 

causes    of,     decree    of    dismissal    in     , 

equity  for 411 

effect  of  184 

in    action    upon    official    bond    when 

leave  to  sue  not  obtained 362 

when  given  182 

Normal  Schools — 

See  Education. 
Notary  Public — 

appointment  and  term  of  office 2507 

bond   2608 

commission,  recording:  of 2517 

faith  and  credit  to  be  eriven  acts  of. 2616 

fees,   amount  of 2999 

notarial  act  for  honor  of  negotiable 

Instrument 4574-4575 

oath    2608 

penalty  against,  disposition  of 2613 

powers   of    2616 

protest,    duty    of    notary    in    making 

and  evidence  of  notice 2610-2612 

of    negotiable     instrument,     notary 
may  make   4556 

how  made,  see  Negotiable  Instru- 
ments, 
records,   duty  of  county  clerk  as  to, 

when  deposited   2613 

penalty  for  destroying,   concealing, 

etc 2509 

seal   2614 

telegraphic  copy   of  document  under 

seal  of  and  effect 4760 

vacancy,    disposition    of   records    and 

papers  and  penalty  for  failure. .  .2509 
Notes— 
to    circulate    as    money,    prohibition 

against    Art.  XI,  S  1 

Notice- 
adverse    claims    to    property    levied 

upon,  notice  of 229 

appeal,  how  and  when  given  and  suffi- 
ciency   of    649 

application    for    registration    of    title 

and  form  of  publication,  notice  of.5413 
bids  for  state  stationery,  notice  of.. 2396 
contempt,  notice  to  bring  party  into, 

must  be  personal 544 

county    e|[penditures,    and    names    of 

claimants,   notice  of 2635 

valid,  though  defective  In  form. . . .  545 

defective  in  form,  valid  when 645 

dishonor,    notice    of,    see    Negotiable 

Instruments. 

dower,  notice  of  application  for 6622 

election     2765 

expenses  of  publication  and  disburse- 
ments    565 

Intention    to    redeem    property    from 

execution,  notice  of 261 

motion,    notice    necessary  when,    and 

service    of    636 

for  admeasurement  of  dower  In  ac- 
tion for  recovery 341 

payment  of  Judgment  by  Joint  debtor 

or  surety    244 

of     county     warrants     over     seven 

years  old,  notice  of 2633 

posted  notices,  tearing  down,  punish- 
ment      2111 

primary    elections    in    cities    of    ten 

10 


thousand  2881 

proposed  change  of  boundaries  of  mu- 
nicipal corporation,  and  election, 

notice   of    .2690 

proposed  consolidation  of  municipal 
corporations,  and  elections,  notice 

of 2691 

proposed  incorporation  of  town  or  city, 

notice   of    2688 

protest,  notice  of,  and  evidence. 2510-2612 

imports  what  713 

of  negotiable  Instruments  generally, 
see  Negotiable  Instruments. 

publication  of,  in  what  paper 68 

on  week  days  a  compliance  with  law 
requiring  publication  on  succeed- 
ing days   6769 

time,  how  computed 631 

purchaser    of    registered    land    not 

affected  with  notice  of  what 6434 

redemption      of      city      improvement 

bonds,  notice  of ...2736 

sale  on  execution,  notice  of 237 

service   of,   by   mail,    when   and   how 

made    538-541,  648 

how  made  and  proof  of 638-539 

need  not  be  made  on  defendant  who 

has   pot  appeared  unless 542 

on  party  absent  from  state 648 

proof  may  be  made  by  affidavit. . .  820 
provisions  do  not  apply  to  what  no- 
tices      544 

suit    against     school    district,     upon 

whom  served   369 

telegraph,    notice    may   be   given    by, 

and  how  considered 4757 

to  present  claim  against  executor, 
etc.,  and  filing  and  proof  of  pub- 
lication  1158-1169 

to    quit    in    action    of    forcible    entry 

and   detainer    5766-6767 

writing,  notice  to  be  in 638 

written,    how    construed 713 

Nulsanct — 

abatement  by  defendant 345-346 

damages  for,  and  abatement  of,  au- 
thorized when 348 

electric  wires,  when  become 4748 

in      municipal      corporation,      what 

deemed    2707 

infected  fruit  trees  declared 4186 

warrant    for    abatement,    effect    and 

expense  of  344 

stay  of.  and  bond 345-346 

Nuncupative  Will- 
when  authorized,  and  provisions. 6668 -6560 
Oath- 
affirmation    equivalent    to,    and    who 

may   affirm    882-883 

appraisers  of  estate 1142 

assistant   secretary   of   state 2391 

assessor    2636 

deputy   in   Multnomah,    oath   to  be 

filed     2584 

attorney    1056 

attorney -general,  to  be  Indorsed  on 
certificate  of  election  and  filed... 2423 

board  of  medical  examiners 3795 

of  dental  examiners 3830 

chainman  to  county  surveyor 2681 

circuit  Judge Art.  VII,  9S  10,  21 

clerks,   of  election 2766 

of  election  for  changing  boundaries 

of  municipal  corporation 2690 

of  treasurer  of  state 2415 

commissioners  to  mark  boundary 521 
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Oath— continued- 
constable    2671 

constitutional  officer Art.  XV,  §  3 

coroner    2626 

coroner's  Jury   16S4 

county  assessor 2686 

deputy  in  Multnomah,   oath  to  be 

filed 2684 

county    auditor    of    Multnomah    may 

administer  2606 

county  clerk  2626 

of    Multnomah    county 2674 

county  commissioner  2636 

county  school  superintendent 3366 

county  surveyor  2636 

deputy  2662 

may  administer  oath,  when 4903 

marker 2681 

county    treasurer     2636 

and  deputy  may  administer  oaths. 2640 

court  may  administer 929 

directors  of  corporation 6069 

district  attorney  2602 

form,  and  manner  of  administering..  879 

to  be  in  form  most  binding 

Art.  I,  5  7 

varied  so  as  to  be  most  obligatory  880 

grand  jury  1271 

guardian  on  sale  of  land  of  ward 6602 

Judges,  circuit  court. Art.  VII.  SS  10,  21 

election  Judges   2766 

at  election  for  change  of  bounda- 
ries 'of  municipal  corporation. .  .2690 
supreme  court  Judge. .  .Art.  VII.  §  21 

Judicial  officer  to  administer 934 

Jury,   trial    131 

justice  of  the  peace 2664 

may   be  according  to  ceremonies   of 

any  religion 881 

members   of   legislature  and   who   to 

administer   Art.  IV,  §  31 

notary  public  2608 

may  administer 2616 

officers  of  municipal  corporation 2696 

pilot  commissioners  for  Columbia  and 

Willamette   rivers    3993 

receiver 1082 

reporter    of    circuit   court 903 

school  clerk    3368 

school  directors 3368 

secretary  of  state 2387 

sheriff     ! 2626 

stenographers  of  treasurer  of  state . .  2416 
superintendent,  warden  and  employees 

of  penitentiary 3661 

treasurer  of  state 2409 

who  authorized  to  administer 878 

Oatt— 

standard  measure  of 4620 

Object- 
material  object,  court  to  regulate  ex- 
hibition of,  to  jury 781 

proof  of 781 

of  law,  imposing  tax  to  be  stated.... 

Art.  rx,  5  8 

Objection — 
action  not  commenced  in  time,  how 

taken  3,  68 

to  bail  in  civil  action 268 

to  complaint,   what  and  when  taken 

by  demurrer  68 

when  deemed  waived,  except 72 

when  taken  by  answer 71 

to  confirmation  of  sale  on  execution. .  242 
to    depositions    in    equity,    how    and 
when  taken 408-409 


to    Jurisdiction    and    that    complaint 
does    not    state    facts    sufficient 

may  be  taken  when,  in  suit 4^ 

what  not  deemed  waived  by  faHure 

to  make 73 

Obligation — 

of  contract,  not  to  be  imjMilred 

Art.  I.  8  21 

payment  b^  surety,  right  to   repay- 
ment from  principal 244 

Obscene — 
language  at  public  resort,  penalty... 

19S6.  S912 

pictures  and  literature,  punishment.  .1135 
drawing  on  school  building,  punish- 
ment     3389 

Ocean — 

shore  of,  declared  public  highway. ..  .4817 
Offei^ 
in  writing  equivalent  to  tender. ......  8S4 

of  compromise,  not  an  admission 8€S 

provisions  as  to,  and  effect  on  costs  63? 
Office — 
action  for  usurpation  or  forfeiture  of  367 
what  may  be  determined  by.  and 

Judgment  in   370-37S 

who  to  prosecute,  verify  pleadings, 

etc 3<9-37« 

collector   of   public   money    ineligible 

when    Art  n,  1 11 

county,  township,  precinct,  city, 

where  to  be  kept Art.  VI,  {  8 

dismissal  from,  for  what.  Art.  VII.  f  19 
disqualification    of    person    procuring 

by  bribe,   etc Art.  11,9  7 

dueling,  or  being  concerned  in  renders 

party  ineligible  Art.  II,  |  9 

holder  of  what  ineligible  for  legisla- 
ture     Art.n,  ilO 

legislature    shall    not    create    for    a 

longer  term  than  four  years 

Art.  XV,  S  2 

members    of,     inellgiole    for    what 

offices  Art.  IV,  S  30 

malfeasance  or  negligence  in,  punish- 
ment     1892 

oath  of  office  to  be  taken  by  all  offi- 
cers     Art.  XV,  5  3 

of   trust   or   profit,    no   religious   test 

for    Art.  1,14 

tenure  of    Art.  XV.  S  2 

term  of,  when  pro  tempore  not  part 

of Art.  n,  8  12 

vacancies,  how  filled Art.  V,  S  16 

vacant,  governor  to  declare  when. ..2847 

office  becomes  when 284C 

offices  does  not  become  until  suc- 
cessor elected    Art.  XV,  {  1 

Officers — 

assault  upon,  punishment 1896-1899 

at  public  resorts,  appointment  of... 

1937,  3913 

actions,  by  and  against,  when  main- 
tainable     363 

limitation  of,  for  escape  of  prisoner     9 

venue   of  actions  against 43 

bail  in  action,  what  not  to  be 270 

certified    copies    of    public    writings, 

officers  bound  to  give 739 

city,    election  of Art.  VI,  §  7 

generally,  see  Municipal  and  Public 

Corporations, 
vacancies,   how  filled. . .  .Art.  VI.  |  9 
where  to  keep  offices. .  .Art.  VI,  {  8 
contempt,  acts  of  officers  constituting  662 
concrtitutional  officers,  oath  of 
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cers— continued— 

Art.  XV.  8  3 

>unty,  election  and  term 

Art.  VI,  S9  6,  7 

examination  of  books  and  papers..  917 
qualiflcatlons,    and   where    to   keep 

offices Art.  VI,  S  8 

. .  vacancies,  how  filled Art.  VI,  S  9 

^ elected  at  general  election 2761 

".'ees   of,  collectible  in  advance 567 

party  may  pay  in  advance  or  give 

security    for 667 

;2rrr«9  r-  ^sa-i^is^^^'  officers  not  liable  as. ..... .  269 

ciV:vI  arovernor    may     require     information 

a.J7  *  from  what  officers Art.  V,  i  13 

inferior,    appellate    jurisdiction    and 
«t_,   .  supervisory    control    over,    where 

^  '-  vested  Art.  VU,  S  9 

judgrment  against,  how  enforced  and 

"^  reimbursement  for 363 

malfeasance   and  delinquencies,   how 

punished   Art.  VU,  S  19 

or  negligence  of,  punishment 1892 

military,  appointment  and  election... 

Art  X,  8  3 

ministerial,   power  of   courts   over...  929 
municipal  corporation,  officers,  what, 

election  of.   etc 2693-2699 

not  to  be  interested  in  contracts  of. 2 71 7 
not    to    prosecute    claim    of    another 

against  state    Art  XV,  {  7 

number  of  votes  required  to  elect. . . 

Art.  II,  S  16 

of   one  branch  of  government  not  to 
exercise   functions    of   another. . . 

Art.  Ill,  S  1 

peace  officer,  who  is 1593 

place  of  voting  for  various  officers... 

Art.  n,  S  17 

precinct,  election  of Art.  VI,  {  7 

vacancies,   how  filled Art.  Vi,  §  9 

where  to  keep  offices Art.  VI,  S  8 

presiding  officers  of  legislature  to  sign 

bill  Art.  rV,  §26 

presumption     of     appointment     from* 

acts     788 

publication  of  laws  as  to  duties  of. 2403 

quo  warranto  abolished 36  i 

review  of  decisions,  costs  on 576 

by  writ  of  review 694-603 

scire  facias   abolished 364 

state,  salaries  and  compensation 

Art.  Xin.  S  1 

to   receive   session   laws  and   Jour- 
nals      2439 

when  to  close  accounts  and  report 

2455-2456 

territorial,    to   continue   until 

Art.  XVIII,  §  8 

to  continue  until  successor  elected... 

Art.  XV,  S  1 

township,  election  of Art.  VI,  S  7 

vacancies,  how  filled Art.  VI,  {  9 

where'  to  keep  offices. . .  .Art.  VI,  {  8 

vacancies,  how  filled 

Art.V,  S  16,  Art  VI,  §  9 

what  disqualifles  for  legislature 

Art  n,  S  10 

what  not  to  be  governor. .  .Art.  V,  J  3 

when  term  ceases Art.  XV,  §  2 

Official  Acts  and  Documents — 

how   proved    756 

Official  Bond — 
generally,   see   Bonds  and  Undertak- 
ings. 
Judgment    364 
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no  bar  to  action  for  further  delin- 
quency      353 

what    authorized    352 

leave  to  begin  action,  when  necessary 

and  how  obtained 362 

to  whom  deemed  security 350 

who  may  sue  on 351 

Official  Duty — 

presumption  as  to  performance  of..  788 
Ollalla  Slough— 

dike  authorized  across 4699 

Oleomargerlne — 

record  of  sales  to  be  kept 3782 

Omission — 
of   performance    of   act,    person   not 
punishable     when    another    per- 
formed     2157 

Open  Account — 

limitation   of  action 12 

what  not  deemed 12 

Opera — 
performance    without    owner's    con- 
sent, penalty 3881 

Opinion — 

freedom  of   Art.  I,  S  8 

Opium — 

den,  defined    1993 

frequenting,  unlawful 1994 

disposition  of,  how  restricted 1991 

druggist  to  keep  prescription  on  file.  1991 
general    reputation    as    evidence    in* 

prosecution     '. 1996 

license  for  sale  of  and  provisions  as 

to  3815-3817 

penalty  for  violatloi>  of  act  relating 

to 1995 

preparations  containing,  how  labeled. 
Inquiry  as  to  use.  record  and  pen- 
alty   3812 

sale  for  smoking  on  premises,  unlaw- 
ful    1992 

Oral  Agreement — 
to    discharge    or    modify    sealed    in- 
struments allowed 765 

Orchards — 

See  Horticulture. 
Orders — 

any  Judge  may  enforce 946 

appealable,  what  are 647 

application  to  another  Judge  after  re- 
fusal of.  is  contempt 637 

definition  of   \..  534 

in  equity,  what  are 410 

in  probate  matters,  how  enf orced . . . .  1102 
in  special  proceedings  same  as  in  ac- 
tion    693 

refusal  of  application  for,  effect 537 

service   by   telegraph 4762 

vacating   103 

Ordinance  of  Municipal  Corporation — 

approval  by  mayor 2721 

attested  how 2704 

enacting   clause    2704 

granting  franchises  and  for  payment 

of  money  2703 

pleaded  how 90,  2726 

power  to  pass 2711,  2724 

published  how  2704 

record  of  and  evidence 2725 

signed  how 2704 

veto  of  mayor  and  passage  over 2721 

violation  of,  punishment,  place  of  im- 
prisonment, etc 2706,  2713 

Oregon  City  Claim — 

granted  to  university,  except 5782 

grants  from,  prior  to  what  time  con- 
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Oregon  City  Claim—continued— 

firmed .5782 

Oregon  City  Locks — 

See  Locks  at  Willamette  Falls. 
Oregon  Domestic  Animal  Commission- 
See  Domestic  Animal  Commission. 
Oregon  National  Guard — 

See  Militia. 
Oregon  Normal  Schools — 

See   Education. 
Oregon  Reports — 
printing  and  compensation  for.  .2443,  2471 
publishing,  duty  of  reporter  as  to  and 

compensation  for  2477-2479 

sold  how 2444 

Oregon  Soldiers'  Home — 

See  Soldiers'  Home. 
Oregon  Territory — 

organization  and  boundaries  of 6771 

Organic   Law — 

definition  of   734 

Original   Evidence — 

defined     682.  681 

Ornamental  Trees — 
See  Horticulture, 
may  be  planted  along  highway  and 
temporary    fence    authorized    for 

protection    of 4936-4936 

Orphan  Asylum — 

appropriation    for    3599 

commissioners,    how   constituted  and 

visitorlal  powers  of 3601 

county  Judge  to  examine  and  inspect. 3603 

record  and  statements  by 3600 

what    deemed    3602 

to  report  quarterly 3604 

Overdue  Bill  or  instrument — 

effect  of  accepting 4640 

effect  of  issuing  or  indorsing 4409 

ownership,  presumption  of 788 

Oysters — 

artificial  beds,  private  property 4122 

beds,  at  Netart's  bay,  regulation  of.. 4129 
one    person    entitled    to    only    one 

claim    4129 

beds,   certain   locations  set  a^ide  for 

private  plantation 4122,  4129 

natural,  close  season  for 4123 

free  to  whom 4122 

close  season  as  to  natural  bed 4123 

eastern,    unlawful    to    buy,    sell,    or 
have  m  possession  of,  what,  and 

penalty    4127-4128 

penalty   for  violating  act  for  propa- 
gating  and   gathering 4126 

regulation    for    taking    from    natural 

bed    4125 

who  privileged  to  take  and  sell 4124 

Papers — 
court  may  allow  party  to  take  copy 

of,  when  633 

.may   order   Inspection   of  and   pen- 
alty for  disobedience  of  orders...  533 

lost,  how  supplied 524 

security    from    unreasonable    search 

and  seizure Art.  I,  §  9 

where  and  how  filed 546 

Pardons,      Reprieves     and     Commuta- 
tions— 
assault  with  dangerous  weapon,  par- 
don  and   effect   of 1573-1574 

commutation  of  sentence  for  good  be- 
havior,  see  Penitentiary, 
fines    and    forfeitures,    governor    may 

remit    1572 

governor,    power    to    grant    pardons, 


etc Art.  V,  i  14.  .1572 

to  file  papers  relatingr  to,  with  sec- 
retary of   state 15S0 

to  report  pardons  to  legislature 157S 

life  prisoner,  when  entitled  to 3674 

notice   to  district  attorney   of   appli- 
cation and  proof  of 15T* 

statement  of  facts  of  Judge   or  dis- 
trict   attorney    before    pardon 

granted    1577 

failure  of  district  attorney  to  make. 

penalty    157$ 

treajson,  governor  may  suspend  sen- 
tence and  report  to  legislature... 

Art.  V.  8  14.  .1575 

power  of  legislature  upon 

Art.  V,  5  14.  .1575 

Parent  and   Child — 
adoption,  see  Adoption, 
bound  to  support  each  other  when  — 

2664,  2655.  52^ 

children  of  mother  before   marriage, 
neither    husband     nor    wife     can 

bind    525« 

custody  of  child  on  divorce 513 

illegitimate  child,  heir  to  mother  but 
can   not  claim  by  representation 

through  her 55S& 

mother  heir  to,,   when 55*1 

subsequent  marriage  of  parents  le- 
gitimates     5226.  5&S0-55^1 

injury  or  death  of  child,  who  may  sue 

for  34 

liable  for  each  other's  support,  when 

2654-2655.  5254 

minor's  maintenance,  charge  upon  his 

estate,  when » .5255 

right  of  parent  to  contract  for  service 

of  child  during  minority 5315 

rights  of  parents  equal  in  control  of 

children     5257 

seduction  of  daughter,  who  may  sue 

for     35 

Parents — 
exercise    of   right   and   authority    of. 
by  charitable  corporation,  when.  .Z&f^ 
Park  Commissioners — 

control  of  parks  by 275S 

how  constituted   2764 

levy  of  tax  by 275S 

may  acquire  land  and  levy  special  tax 

for   2755 

may  condemn  land 27^ 

meetings,  when  held,   number  neces- 
sary, etc 2757 

member  not  to  be  interested  in  con- 
tracts      2757 

organization  of 2755 

secretary  and  treasurer •75€ 

to  receive  no  compensation 2750 

vacancy,  how  filled 2755 

Parks- 
control  of,  by  park  commission 2759 

statute    of    limitations    does   not   run 

against  the  public  in 4S^*' 

Parol  Agreement — 
to  discharge  or  modify  sealed  instru- 
ment     70 

Part  Payment — 
suspension   of   statute    of   limitations 

by    24.  t5 

Partial   Evidence — 

defined     6?7 

may  be  admitted  subject  to  rejection  687 
Particular  Services — 
not  to  be  demanded  except. Art.  I.  S  18 
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Parties — 

abatement  of  actions  38,  39 

appeal,  parties  to,  how  known 548 

appear  In  person  or  by  attorney 1050 

assignees  of  things  in  action  as,  and 

restrictions  upon    27,  28 

bringing  in  new  parties 41 

crimes,   parties   to,   classified 2152 

criminal  action,   parties  to 1234 

death  not  to  abate  action,  when 38 

defect   of.    when   objection   taken   by 

demurrer 68 

demurrer  for  defect  or  misjoinder  of 

or  for  want  of  capacity  to  sue...     68 
disability  of,  not  to  abate  action  when    38 
divorce  suit,  residence  of  parties  to.508-509 
executors  and  administrators  as  par- 
ties         29 

executor   or   administrator    need    not 
Join  beneficiaries  in  action  when    29 
need  not  Join  beneficiary  in  suit..  393 
fees,   party   may  pay   in  advance   or 

give    bond    , . . .  567 

fictitious  name,  suing  defendant  by. . .  104 

foreclosure  suit,  parties  to 424 

guardian  ad  litem  and  appointment  of. 32 -33 

how  known   2 

in  suits  in  equity  390 

to  special  proceedings   592 

infants,  how  to  appear 32 

injury    to   child   or   ward,    who   may 

sue   for    34 

Interpleading  party   40 

irregularities  in  proceedings  by,  cause 

for  new  trial   174 

joinder  of  parties  in  action 37 

in  suit   894-395 

of  persons  claiming  office  or  fran- 
chise    374 

Joint  parties,  confession  of  Judgment 

by  one   188 

Judgment  for  or  against  one  or  more 

of  several  defendants  181 

may  determine  the  several  rights  of 

parties   180 

marriage,  not  to  abate  action  when . .     38 

married  women  as  parties 30.31 

misconduct  of,  ground  for  new  triaK.  174 

new  parties,  how  brought  in 41 

partition  suit,  parties  to 436,  437 

rights  of.  determined 441 

real    party    in    interest    to    prosecute 

action     

to  prosecute  suit 393 

recovery  of  real  property,   parties  to 

action   for 826 

seduction,  who 'may  sue  for 35,36 

special   proceedings,    parties   to,   how 

known    592 

suits  in  equity,  against  heirs,  parties 

to    491 

against  legatees,  parties  to 488 

how  known   390 

real  party  In  interest  to  prosecute..  393 
who  may  be  Joined  and  how.  ..1.394-395 
time  within  which  to  appear  and  an- 
swer      52,  67 

transfer  of  interest  not  to  abate  action 

when     38 

trustees  as    29 

when  beneficiary  may  not  be  Joined 

as  plaintiff   29,  393 

Partition — 

answer,  what  to  contain 440 

certificate  of  registered  title  as  evi- 
dence in    6436 


27 


compensation  to  be  made  by  one  party 

when  partition  unequal 479 

complaint,    contents    of 436 

supplemental,  when  authorized 449 

costs  of,  how  apportioned 483 

confirmation  of  referee's   report  and 

conclusiveness  of   455 

consent  of  guardian  to  partition  with- 
out suit  482 

contingent  interests  provided  for 469 

decree,  conclusiveness  of 444-445 

partition  or  sale  when 442 

who  not  affected  by 445 

defendants,  who  may  be  made.... 437,  449 
estates  in  property  provided  for  how 

464-469 

guardian  of  infant,  proceeds   of  sale 

when  paid  to   : 480 

of   insane   person 481 

may  consent  to 482 

inchoate  and  contingent  interests. pro- 
vided for    469 

inequality  of  partition,  compensation 

on    479 

lien  creditors,  distribution  of  proceeds 

of   sale    among 456 

duties  of  referee  as  to  and  reports 

453-455 

notice  to  appear 452 

reference  to  ascertain  who  are  and 

amount  of  lien 450-451 

to  be  made  parties  when 449 

when   compelled    to    exhaust    other 

security   457 

lien,    proceedings    on,    not    to    delay 

other  parties  468 

upon  undivided  interests  attach  to 

what   437 

referees,  appointment  of  and  how  to 

make  partition 442-443 

expenses,  who  to  pay 446 

report  and  power  of  court  over.. 443-444 

order  of  sale  oh 447 

registered  title,  certificate  of,  as  evi- 
dence     5436 

rights   of   the   several   parties   deter- 
mined       441 

sale,    by   referee,   how   made,   notice, 

etc 461-463 

continuation  of  suit  after,  to  deter- 
mine proceeds 460 

credit  to  purchaser  for  amount  of 

share  or  Hen   474 

disposition  of  proceeds  by  referee..  459 
distribution  of  proceeds  of  incum- 
bered   property    456 

estates    in   property,   how   provided 

for    464-469 

on  credit 462-463 

partial  sale,  estate  how  set  off 448 

proceeds    from,    investment    of,    in 

what  case    475-476 

when  paid  to  guardian 480,481 

report,   exceptions  to;   confirmation 

of  and  effect 473 

what  to  contain 472 

securities  taken  on  sale  on  credit..  463 

terms  of   470 

when  to  be  made 442-447 

who  not  to  be  purchaser 471 

securities,  for  investment  of  proceeds 

of   sale    476 

how  kept   478 

taken  on  sale  on  credit 463 

to  whom  payable 476-477 

summons,  service  by  publication, when  439 


150 


General  Index. 


[  References  are  to  sections.    Oresron  Ck>nBiltution,  pages  27  to  72.] 


Partition— continued— 

to  whom  directed 438 

title  ascertained  before  decree  when. .  441 
unknown     persons     having     interest, 

binding  effect  of  decree  on 444 

investment  of  proceeds  for 475 

rights  protected 468 

securities  on  sale, how  taken. 463.  476-477 

summons     438-439 

venue  of  suit 397 

who  may  maintain  suit 436 

Partners — 

declaration  or  act  of  as  evidence 718 

notice  of  dishonor  or  protest  to 4501 

presentment  of  negotiable  instrument 

to,  for  payment 4479 

presumed   to  have  entered  into  con> 

tract   788 

Partnership — 
administration  of  property  of...  .1128-1134 
limited,    actions    by    and   against,    in 

whose  name  prosecuted 4400 

capital  stock  not  to  be  reduced 4399 

certificate  of,  effect  of  false....'. ...4396 
execution,  contents  and  filing  of.. 4396 

publication  of  4396 

continuance   and    renewal    of.    how 

effected  and  effect  of  failure 4397 

dissolution  of,  how  effected 4401 

for  what  purposes  may  be  formed . .  4393 
may  consist  of  general  and  special 

partners  and  liability  of 4394 

name   of   4398 

partners,  general,  who  are 4394 

liability  of,  in  cases  not  provided 

for   4402 

partners   special,    liability   of   when 
assets     insufficient     to     satisfy 

debts    4399 

special,  when  deemed  general 4398 

special,  who  are 4394 

Partridge — 

protection  of f 2020-2029 

Passengers-^ 
list  to  be  furnished  at  Willamette  falls 
locks  and  penalty  for  false  state- 
ment    4055-4056 

Pasturage — 

lien  for  and  how  enforced 5674-6676 

Patent- 
See  Lands, 
aliens  not  to  have,  from  United  States.5775 
copy   to  be  given   when  original  lost 

and  effect  of 5766-5768 

letters    patent,    action    to    annul   and 

causes    368 

who  to  prosecute  and  verify  plead- 
ings   369-370 

record  of.  as  evidence 6374 

recording  of    5373 

suit  in  regard  to,  limitation 392 

to  cancel    517 

under  donation  act,  to  issue  when... 5778 
Patrol- 
private    prohibited 2068-2069 

Paupers — 
application  for  relief,  and  who  entitled 

to   2668 

county  court  has  superintendence  of.. 2 653 
county  of  pauper's  residence  must  re- 
fund  for  his   support 2659 

expense  of  sickness  and  burial 2668 

maintenance     and     employment,    au- 
thority of  county  court 912 

minor  liable  to  become,  county  court 
may  apprentice   2657 


penalty  for  bringing  into  county 

relatives,  when  liable  for  support  of 

2654-2655.  5254 

state  to  refund  for  nonresident  pau- 
pers support  26<0 

when  county  may  support 2S5o 

workhouse,  county  may  provide 2661 

Payment — 
of  Installment  or  rent,  presumption  erf 
payment  of  former  on  production 

of  later  receipt 7S4 

of  lien  debt  before  sale  on  forecioeure. 

effect    431 

of  negotiable  instrument,  ability  and 
willingness,    when    equivalent    to 

tender    4473 

delivery  of  Instrument  on 4476 

in  due  course,  what  constitutes 4490 

must  be  stated 4403,  4406 

part  payment,   suspension  of  statute 

of  limitations  by 24-25 

payment  for  honor,   declaration  of 

payer  before  payment 457S 

effect  of  refusing  to  receive  pay> 

ment  after  protest 4578 

effect  of  such  payment  on  subse- 
quent parties   4577 

foundation    of    notarial    act    for 

honor    4575 

how  must  be  made 4574 

preference  between  parties  offer- 
ing   4576 

.rights  of  payer  for  honor.... 4577-4579 

who  may  make 4573 

presentment  for,  see  Negotiable  In- 
struments.   . 

time  of    4487 

presumption  of,  from  delivery  of  Qb- 

llgation  to  debtor 788 

of  pasnnent  of  former  rent  or  in- 
stallments when  receipt  for  later 

produced     788 

that  money  was  due 788 

whoever  makes  may  demand  receipt..  865 
Peace — 
breach  of,  electors  not  privileged  ftx>m 

arrest  for  Art.  II.  S  13 

legislator    not   privileged   from    ar- 
rest for   Art.  IV.  i  9 

disturbance   of,    punishment 1913-1914 

in   incorporated  town,   punishment...  1915 
quartering  soldiers   in   time   of.   pro- 
hibited      Art.  I.  \  28 

security  to  keep  the  peace,  when  court 
may  require,  and  proceedings  on 

1667-16S2 

Peace  Officer^ 
appointment  at  watering  place  or  pub- 
lic resort    1937.3913 

boatman  at  Astoria  to  convey  to  ves- 
sel     4039 

falseb  assuming  to  be.  punishment..  1891 

fish  warden  is,  for  what  purposes 4101 

who  ]p   1593 

Pedigree — 
declarations,  etc..  of  decedent  or  ab- 
sentee as  evidence  of 700.718 

what  evidence  of,  admissible 718 

Peddler- 
license,    how    obtained,    amount    and 

penalty  for  violation 3876-3877 

Penal  Statutes — 

how  construed  2192 

Penalty — 
actions  by  or  against  state  or  county, 
who  to  represent 994 
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Penalty— continued- 
action  for,  amount  of  recovery 356 

judgment  by  collusion  no  bar 357 

limitation  of  7-8 

when  penalty  given  wholly  or 
partly  to  person  who  will  pros- 
ecute         10 

venue  of 43,  358 

disposition  of,  when  recovered 368 

for  particular  penalty,  see  proper  head. 

Jurisdiction  of  Justice's  court 926-928 

recoverable  by  action  and  who  to  sue  355 

to  be  proportioned  to  offense 

Art.  I,  816 

Pendency — 

of  action  or  suit,  what  deemed 526 

Penitentiary — 
accounts    to    be    itemized,    certified, 

audited  and  how  paid 3663 

assault  on  officer  of.  punishment.  1896-1897 

assistant  warden,  duties  of 3658 

salary   3666 

building  commissioners  to  supply  with 

water    6045 

convict  labor,  bond  of  contractor. . .  .3679 

lease  to  be  in  writing: 8679 

convicts,    warden   to   receive,   receipt  • 

for  and  keep  safely 3657 

conduct  of  convicts  to  be  noted  and 

reported  3668 

credit,   merit  marks  not  allowed  for 

time  in  hospital 3671 

diecharge,  allowance  of  money  on.  and 

provisions  as  to 3675 

employees,  oath 3661 

escapes,  authority  of  superintendent 
to  offer  reward  and  pay  expenses 

for  apprehension 3656 

or  attempts,  time  allowed  for  merits 

disallowed    3672 

good  conduct  to  be  reported  to  gov- 
ernor when  and  discharge  of  pris- 
oner for    3673 

governor  to  visit   3662 

traveling   expenses   and   compensa- 
tion for  visiting   3654 

imprisonment.     Judgment     what     to 

specify   2162 

term   of,    how  divided 3669 

Judgment  for  life  imprisonment,  ef- 
fect     2164 

for  term  less  than  life,  effect  of.... 2163 
leasing  of  convict  labor  and  regula- 
tion     8678 

life  prisoner,  when  may  be  pardoned. 3674 

merit  marks  and  merit  books 3669 

manner  of  crediting 3670 

money  allowed  for  on  discharge  and 

subject  to  forfeiture  for  what 3676 

time  allowed  for,  when  disallowed. 3672 
oath  of  superintendent,  wardens  and 

employees    8661 

person  of  convict  under  protection  of 

law    2165 

printing  report  of  commissioners 2430 

prisoners,  authority  of  superintendent 

to  employ   3655 

rogues'  gallery  and  furnishing  pictures 

to  sheriff,  etc 3680-3682 

sentence,  begins  when 2161 

voluntary  absence  not  counted 2161 

superintendent,  appointment  and  ten- 
ure of  office 3653 

authority  to  appoint  wardens,  em- 
ployees,  etc 3655 

to  employ  prisoners 3655 


bond  of   8659 

legal  adviser  of.  who  is 2421 

not  to  profit  by  labor  of  prisoners  or 

be  interested  in  contracts 3662 

oath 3661 

^salary    of    3664 

supplies,   authority  of  superintendent 

to  purchase  8655 

term  of  imprisonment,  how  divided.. 3669 
transporting  convicts  to,  guards  and 
conveyances  and  compensation  al- 
lowed for   2994-2998 

sheriff  to  receive  fees,  except 2936 

United     States    prisoners,     on    what 

terms  kept  3677 

warden,  appointment   3656 

aasistant,  bond  of 3660 

bond  of   3660 

not  to  profit  by  labor  of  prisoner  or 

be  interested  in  contracts 8662 

oath    8661 

salary  8665 

to  receive,  receipt  for  and  keep  con- 
victs safely   3657 

to  report  conduct  of  convict 3668 

warrants  for  salaries  not  to  issue  ex- 
cept on  superintendent's  certifi- 
cate   8667 

water,  building  commissioners  to  sup- 
ply    6046 

Pension   Matters- 
county  clerk  to  administer  oath,  etc., 

without    fee    2932 

Periodical — 

sent  without  order  ,a  gift 3882 

Perishable  Property — 
sale  of,  notwithstanding  stay  on  ap- 
peal    551 

under  attachment 306 

Perjury — 
attempting  to  induce  person  to  com- 
mit  1877 

definition  and  punishment  of. ..  .1875-1876 

evidence  necessary   790 

not  admissible  in  criminal  proceed- 
ings, may  be  used  in  prosecution 

for  when    2167 

grand  Juror  answerable  for 1293 

indictment  for,  form p.  752 

pleading  in    1321 

subornation   of,    indictment,   pleading 

in    1321 

punishment  for   1875-1876 

Perpetuating  Testimony — 

See  Depositions. 
Person — 
every  one  to  have  remedy  for  injury 

to  Art.  I.  i  10 

security  from  unreasonable  search  and 

seizure Art.  I,  S  9 

persons — 
authority    conferred    upon,    majority 

may  act  when 530 

authorized  by  statute  to  sue,  liability 

for  costs   574 

changing  name,  special  laws  prohib- 
ited     Art.  I,  S23 

See  Change, 
natural  person,  jurisdiction  over. when 

court  has   : . . .  627 

what  included  under,  in  criminal  code.2186 
Personal  Property — 
action    for   recovery   of,    affidavit   for 

delivery  of  286 

appearance,  what  necessary  before 
being  heard  642 
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Personal  Property— continued- 
claim  and  delivery  of 284-296 

claim  of  third  person 294 

coats  and  disbursements 661 

distrained,  venue  of  action 42 

indorsement    by    plalntifT    directing 

sheriflF  to  seize  property 286 

Judgment   in    198 

limitation  of  6 

powers  of  sheriff  in  taking  property  292 
property,  how  kept  and  delivery  of  293 

return  of  sheriff  in 296 

verdict  In  163 

attachment  of.  see  Attachment, 
distribution  of,  see  Descent  and  Dis- 
tribution, 
execution   against   and   sale   on,    see 
Execution. 

writ  of,  what  to  contain 216 

foreclosure  of  lien  on,  see  Foreclosure. 

general  law  as  to  not  exclusive 431 

fraudulent  transfers  of,  what  are 5507 

limitation  of  action  concerning 6 

mortgages  of,  see  Mortgages. 

of    married    women,,  registration    of 

and  effect 6251-6263 

purchaser  In  good  faith,   plaintiff  in 

attachment  deemed  302 

sale    or    mortgage    without    delivery 

presumption  of  fraud 788 

statute  of  frauds  as  to 788 

wanton  injury  to,  punishment  for....  1814 
will  disposing  of,    nonresident,   what 

law  to  govern 6661 

who  may  make 6546 

Personal  Representatives — 

See  Estates  of  Decedent;  Descent 
and  Distribution;  Executors  and 
Administrators. 

action  by  or  against,  limitation 18 

continuance  of  actions  by  or  against    38 
death  from  injury,  amount  recoverable  381 

limitation    381 

representatives  may  sue  for 381 

Judgment  and  execution  against  sev- 
eral     382 

liability   for   debts   of   ancestors   and 

proceedings  to  enforce 386,  600 

survival   of  actions 379-380 

Pharmacy — 
board  of.  compensation  and  expenses 

of  members  380G 

creation  of 3804 

duties,  examination,  vacancies,  etc.3804 

meetings  and  authority  of 3804 

oath,  term  of  members,  officers,  etc.3804 

report  of  3806 

certificate  and  renewal  of,  to  be  ex- 
posed     3810 

drug  business   to  be   conducted  by 

registered   pharmacist    3803 

examination   of   applicants,    fees   and 

license,    etc 3806 

license    3806 

to  person  practicing  before  passage 

of  law    3810 

money  received  by  board,  how  dis- 
posed of    3806 

none  but  registered  pharmacists  to 
compound  or  dispense  prescrip- 
tions   .3803 

penalty    for    false    representation    to 

secure  registration  3814 

pharmacist  liable  for  quality  of  drug, 
poisonous,  mixing,  adulterated, 
etc 3811 


poisonous  drugs,  regulation  as  to  sale 

of   certain    3816-}6::a 

poisons  to  be  labeled,   inquiry  as   lo 

use  and  penalty 3^1:: 

record   of  sales 381^ 

registered  assistant,  examination,  cer- 
tificate, fees  for.  etc 3809 

renewal  of  registration  and  fee  for.  ..3816 
violation  of  act  regulating  and  dispo- 
sition of  fine 3813 

who   are    entitled    to   registration   as 

pharmacists 3807 -38€« 

Pheasants — 

protection  of 2020.  201S 

Physician — 

See  Medicine  and  Surgery. 

exempt  from  Jury  duty 9M 

intoxicated,     involuntary    killing    by, 

manslaughter   1749 

privileged  communications 724-725 

witness,  competency  as 7f 4 

consent  to  examination  of 7^ 

Pickles— 
adulteration    of    and    when    deemed 

adulterated    S76S 

Picturee — 

obscene,   unlawful    1935 

Pilotage— 

Columbia  and  Willamette  Rivers: 

act,  how  known 40^ 

bar  pilotage  ground,  defined 3991 

board,   meaning  of    402C 

branches,  to  specify  grounds  and  fees 

authorized    3991 

commissioners,  appointment  and  term 

of   office    3992 

board,   annual  report  and  what  to 
how  organized  and  term  of  offi- 
cers     3993 

legal  adviser,  who  is 24^5 

meetings  and  quorum Z9H 

powers  and  duties  of 40i'^ 

president    may    administer    oath 

and    issue   subpoena 3997 

secretary,  compensation  of 4»l!* 

secretary,  duties  of 400) 

secretary,  official,  undertaking  and 

form    of    40*n 

compensation  of  4029 

failure   to   elect   president,    who   to 

act  4027 

not  to  be  interested  in  tug  or  pilot 

boat     402;j 

oath     of     office,    qualifications    and 

place  of  residence 3993 

removal  for  cause,  how 3994 

vacancies,  how  filled 3993 

'    compensation  for  bar  pilotage 401v 

for  river  pilotage 40K 

of    pilot    when    vessel    delayed    by 

stress  of  weather 4019 

complaint  against   pilot   and   proced- 
ure      40'1S 

compulsory    pilotage,    none    on    river 

grounds   4017 

vessels  exempt  from,  when 401 » 

license    4004 

applicant  ineligible  In  what  ca8e..400S 
application  and  examination  for.... 4904 

board  to  grant. 40<>i 

fee  for  4023 

forfeiture,  for  what  and  effect  of.  .4024 

must  be  exhibited  when 4012 

renewal  of  40^^ 

revoked,  pilot  ineligible  for  renewal. 4008 
secretary   to  sign  and  keep  record 
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Pilotage— continued— 

of   4000 

second  application   4008 

what  to  contain 4011 

negligence,  liability  of  pilot  for  loss.. 4013 
oath,  president  of  board  may  admin- 
ister     3997 

penalty,  how  recovered  from  witness 

or  pilot    4025 

pilot,    authority    of 4014 

board  to  maintain  sufficient  number 

of  capable  pilots 4002 

compensation  for  bar  service 4016 

for  river  service 4017 

when  vessel  delayed  by  weather.  .4019 
complaint  against  and  procedure  on.4009 
damages  for  being  carried  to  sea... 4021 

first  speaking  vessel,  rights  of 4018 

liability  of  master,  owner  and  con- 
signee  to    4022 

license    4004 

applicant  ineligible  in  what  case.. 4008 
application  and  examination  for.. 4004 

board   to   grant 4002 

fee    for    4023 

forfeiture,  for  what  and  effect  of.4024 

must  be  exhibited  when 4012 

renewal    of    4005 

revoked,    pilot    ineligible    for    re- 
newal    .' 4008 

second  application   4008 

secretary  to  issue  and  keep  record 

of   4000 

what  to  contain. 4011 

must  speak  vessels  in  order 4020 

qualifications  and  requirements  of.. 4006 
rendering  service  entitled  to  full  fee. 4 000 
schooner  for  and  duties  of  pilot  in 

connection   with    4010 

statement  to  board 4023 

to  relieve  vessel  in  distress 4020 

undertaking  of  and  form 4007 

president,  meaning  of 4026 

register  of  vessels   crossing  the  bar, 

secretary    to   keep 4000 

rendering  service,  pilot  entitled  to  full 

fee     4006 

river  pilotage  grounds,  defined 3991 

pilotage    on,    optional 4017 

schooner  and  duties   of  pilots   in  re- 
gard to    4010 

secretary,   meaning  of 4026 

subpoena,  how  signed,  served  and  re- 
turned     3997-3998 

penalty  for  refusing  to  obey 3999 

president  of  board  may  issue 3997 

undertaking  of  pilot,  and  form  of 4007 

of  secretary  of  board,  and  form  of. 4001 
vessels,   exempt  from  compulsory  pi- 
lotage,   what    are 4015 

failing  to  take  pilot  when  spoken, 

liability  of   4018 

pilot  first  speaking,  right  of 4018 

warrants   to  specify   ground   and   fee 

authorized    3991 

Umpqua  River; 

commissioners,  board,  authority  of... 4033 

board,   creation  of 4030 

legal  adviser  of.  who  is 2425 

quorum  and  vacancy,  how  filled.. 4031 
to     hear     complaints,      and     act 

thereon    4036 

compensation    of 4037 

duties  and  terms  of 4030 

fees  of  pilots,  board  to  determine. ..  .4033 
master  piloting  own  vessel,  what  fees 


to  pay    4035 

pilot  boat,   pilots  maintaining,  rights 

of     4032 

pilot's,   undertaking  of 4034 

vessel    spoken,    liability    on    refusing 

to    take    pilot 4035 

Piloting  Vessel— 

without  license,  punishment 1973 

Pipe  Line- 
rights  of  way  over  state  lands... 3338 -3340 
Place  of  Trial — 

See  Venue. 
Plalntlf^— 
complaining  party  to  be  knbwn  as . . .       2 

failure  to  appear,  Judgment 182 

nonresident,  who  liable  for  costs  of..  678 

pleadings  01:1  part  of 66 

when  costs  allowed  to 661 

who  may  be  in  suit 394 

Plata- 
donations  by.  how  considered 2788 

filing  and  indexing  by  recorder  of  con- 
veyances    2663 

in  Benton  and  Clackamas  counties... 2753 
penalty  for  selling  lots  before  record- 
ing      2786-2737 

recopying  and  Indexing  in  Benton  and 

Clackamas  counties 2750-2762 

vacation    of.    in    incorporated    town. 

proceeding    2744 

in  unincorporated  town,  proceeding. 

2739-2743 

special  laws  prohibited. Art.  IV,  §  23 
Pleadings — 
In  Civil  Actions  and  Suits: 

account,  how  pleaded 84 

amendment,    after     former     pleading 

stricken  out    106 

amended    pleading    to   be    complete 

and  take  place  of  original 105 

to  be  served  on  adverse  party....  100 

before  trial,  how  made 105 

complaint  after  demurrer 70.  101 

in  furtherance  of  Justice 102 

in  Justice's  court  on  appeal 2247 

name  of  defendant,  when  true  name 

discovered    104 

of  course    100 

on  immaterial  variance 98 

on  material  variance 97 

to  make  definite  and  certain 86 

answer,  and  demurrer  at  same  time..     75 

amended  after  demurrer 70 

averment  ot  tender  in,  effect  as  to 

costs    673 

contents  of    73 

denial  on  information  and  belief....     73 
enlarging    time    or    allowing   to    be 

filed  after  time 103 

failure  to  deny  material  allegation.     95 

gation     95 

frivolous,  stricken  out 76 

in  action  for  libel  or  slander 92 

in  action  on  lien  on  boat  or  vessel. 5712 
in  action   to   recover   property   dis- 
trained          93 

In  action  to  recover  real  property..  329 

in  partition  suit    440 

in  suit  to  establish  boundaries 619 

Judgment  on  answer 79 

objection   that   action   is   not   com- 
menced in  time,  to  be  taken  by 

answer,  except 3 

when  to  be  taken  by  answer 71 

when  deemed  waived  if  not  taken 
by  answer   72 
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Pleadings— continued— 

of  garnishee,  and  Judgment  for  want 

of   317-319 

reply  or  demurrer  to 78 

separate  statement  of  defenses 74 

sham,    frivolous,    or   irrelevant   an- 
swers         76 

striking  out,   on  refusal  of  parties 

to  be  witness  809 

subscription  and  verification 82 

supplemental     108 

time  within  which  to  be  made 52 

verification,   when   excused .........     83 

want  of,  judgment  against  executor 

not  evidence  of  assets 883. 

judgment,  assessment  of  damages  185 
judgment,    entry,    what   to    state 

and  time  of 199,  201 

Judgment  not  appealable 648 

what  to  contain 78 

appeals,  see  Appeal. 

bills  of  revivor  and  review  abolished  391 

complaint,  action  commenced  by  filing    51 

allegations  not  denied,  effect  of 96 

amended  complaint   is   complete   in 

itself  106 

contain    4003 

amendment  of,  procedure  after 70 

upon  demurrer 70 

answer  and  demurrer  at  same  time    75 
causes  of  action  which  maybe  joined    94 

contents  of  - 67 

copy  to  be  served  with  summons...     65 

demurrer  and  causes  of 68 

filing  is  commencement  of  action . .     61 

first  pleading,  complaint  is 66 

in  action  for  libel  or  slander 91 

for  usurpation  of  office 371 

to  recover  real  property  by  coten- 

ant  or  tenant  in  dower 337 

to  recover  real  property,  what  to 

state    328 

in    equity,    sufficiency    may   be   ob- 
jected to  at  trial  when 401 

in  forcible  entry  and  detainer 6747 

in  partition  suit,  contents  of 436 

supplemental,  when  authorized...  449 

in  suit  to  establish  boundary 519 

material  allegations  defined 96 

not  denied,   deemed   true 95 

objection  that  action  was  not  com- 
menced in  time,  how  taken 3,68 

objections    to,    for    insufficiency    in 

equity     401 

what,    and    when    taken    by    de- 
murrer          68 

what    not    waived    by    failure    to 

make    72 

when  deemed  waived 72 

when  taken  by  answer 71 

ordinance,   how  pleaded 90.2726 

striking  out  on  refusal  of  party  to 

be  witness   809 

supplemental  108 

waiver  of  objections  to 72 

what   to  contain 67 

condition  precedent,  pleadings  of  per- 
formance of   88 

construction  of,  to  be  liberal 86 

counterclaim,  what  may  be  and  how 

pleaded    74 

in  equity 402 

crossbills  in  equity  abolished,  except.  391 
defects   or  errors,    immaterial,   disre- 
garded      107 

defenses  to  be  separately  stated 74 

demurrer,    amendment    of    complaint 


after   7« 

amendment  or  pleading"  over  after. .  IvI 

and  answer  at  same  time 75 

and  reply  at  same  time 7S 

causes    $S 

issue  of  law  arises  on • 110 

Judgment  on  and  time  of  entries.200-2uL 
must   specify   ground   and    may   be 

taken  to  whole  or  part C9 

objections    not    taken    are    waived 

when     n 

pleading  over  after 161 

subscription     but    not     verification 

necessary    82 

to  complaint  generally €S 

to  new  mater  in  answer 78 

in  reply  80 

to  specify  grounds  of  objection ^ 

within  what  time  to  be  filed 81 

disbarment  proceedings,  pleadlnir  1b  • 

1069-1073 

distraint,  pleading  in  action  for 9S 

enlarging   time   for 103 

errors,  inmiaterial  disregarded 197 

failure  of  proof,  what  is 90 

fictitious  name,  suins  defendant  hj.,  101 

filed  how 646 

forcible  entry  and  detainer,  pleading 

in   6747 

forms  of,  abolished 64 

frivolous  pleadings,  striking:  out 76 

garnishment,   pleadings   in.   aee  Gar- 
nishment 
habeas  corpus,  pleadings  In.  aee  Ha- 
beas Corpus. 

irrelevant  answer,  striking  out 76 

irrelevant  matter,  striking  out 86 

issues  of  law  and  fact,  how  raised.  110-111 

joinder  of  causes  of  action 04 

judgment,  how  pleaded 87 

Judgment    upon    and    assessment    of 

damages   79. 156 

libel,   pleading  In 91-0* 

lost,  how  supplied 624 

mandamus   proceedings,   pleadings   In 

610-612 

making  definite  and  certain 86 

material  allegation  defined 06 

not  denied,  deemed  true 05 

only,  need  be  proved 715 

motion,  within  what  time  to  be  filed    81 
municipal    corporation,    pleading    ex- 
istence  or   ordinance 90.  2726 

objection  deemed  waived,  except, when    72 

ordinance,   how  pleaded 90.2726 

performance    of   condition   precedent, 

how  pleaded   & 

private  statute,  how  pleaded S 

probate  proceedings,  pleading  in 1100 

redundant  matter,  striking  out 86 

reply,  demurrer  to  new  matter  In SO 

new  matter  deemed  controverted...  95 
when  allowed  and  what  to  contain.  77 
sham,   frivolous  and  Irrelevant 

pleadings,  striking  out 76 

slander,  pleading  in 91.  02 

statute  of  limitations,  how  pleaded..      3 

statute,  private,  how  pleaded 89 

striking  out  pleadings  for  what 106 

for  refusal  of  party  to  be  witness..  809 
striking  out  redundant  and  Irrelevant 

matter   86 

subscription     82 

by  public  corporations 361 

suit  to  establish  boundaries,  pleading 

In   519 

supplemental    lOS 
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Pleadings— continued— 

in  partition  suit  449 

tender  in,  effect  as  to  costs 673 

variance  in  and  proceedings 97,  98 

verification .....* 82 

by  public  corporation 361 

when  may  be  omitted 83 

what  pleadings  used  in  code 66 

In   Criminal  Action: 

See  Criminal  Procedure. 
In  Justice's  Court: 

amendment  on  appeal 2247 

form  and  sufficiency  governed  by  rules 

in  courts  of  record 2211 

mistakes  and  amendments 2237 

Plover^ 

penalty  for  killing 2049 

protection   of    2016 

Poison — 
putting"  in  streams,  unlawful  and  pun- 
ishment      2041,  4077 

permission,  how  obtained 2041 

prosecution  for  violation  of  act  reg- 
ulating and  disposition  of  fine 3813 

sale,  record  of 3812 

selling  without  label,  punishment.. 2136 
to  be  labeled,  inquiry  as  to  use,  etc., 

and  penalty  3812 

Poisoning- 
attempt  to  kill  or  injure  by ...1770 

evidence  of  malice  and  premeditation.  1764 
Poisonous  Drugs — 

fines,  disposition  of 8826 

Jurisdiction  of  violation 3824 

license  and  fee  for 8816 

no  person  to  sell  without 3816 

record  of  application,  form  of  and  fee. 3816 
to  be  issued  only  to  physicians  and 

druggists     3817 

penalty  for  violation  of  act  regarding.3823 
person  prescribing  must  register  and 

present  diploma  and  proviso 3819 

physician  and  pharmacist,  meaning  of 

word  as  used  in  act 3822 

prescription  must  be  for  disease  and 

in  fit  quantities 3820 

record  of  prescriptions  must  be  kept. 3821 

sales  permitted  on  prescription 3818 

Police- 
compensation    in    municipal    corpora- 
tion   2697 

may  be  appointed  in  municipal  cor- 
poration   2694 

officer,   to   inform   and  prosecute   for 

gambling     1960-1961 

police  officer  is  peace  officer 1693 

private  prohibited  and  penalty  for.. 

2068-2069 

regulation    in   municipal    corporation. 

power   of    2711 

suspension  of,   in  municipal  corpora- 
tion    2714 

Political  Party- 
county    central    committee,    general 

provisions     2904 

Polk  County- 
boundary  2348 

Poll  Books- 
See  Elections. 
Poll  Taxes- 
See  Taxes  and  Taxation. 
Polls  and  Polling  Places — 
See  Elections, 
disorderly  conduct  at,  punishment....  1912 
Polygamy- 
definition  and  punishment 1918 


indictment,  form  of p.  762 

what  not  deemed 1919 

Pooling — 

of  railway  charges,  unlawful 6127 

Poor^ 

See  Paupers, 
poor  pupils,  district  to  lend  books  to, 

when     3389 

Population—- 

census,  general  provisions 3169-3164  * 

legislature   to  provide  for,   enumera- 
tion of  Art.  IV,  §  6 

new  county,  what  to  contain 

Art.  XV,  §6 

Port  of  Portland — 
adjoining  owner  to  have  title  to  land 

caused  by  narrowing  channel 4688 

authority  to  improve  Willamette  and 

Columbia  rivers 4637 ' 

board  of  commissioners,  authority  to 

employ  necessary  service 4661 

constituted  how 4669 

duty  to  report 4664 

executive  committee  . .  / 4669 

expenses  of  4661 

'  meetings   4669 

members    not   to   be    interested    in 

what  contracts   4667 

members  to  receive  no  compensation 

except 4661 

officers,  what,  election  and  term  of.4660 

treasurer's  bond   4660 

vacancies,  how  filled 4662 

bonds,   dry  dock,   character  and  de- 
nomination,  execution  and  terms 

of   4644 

dry  dock,  power  to  issue 4649 

register  of,  effect 4645 

transfer    of    registered,    how    ef- 
fected      4646 

sale  of  and  advertisement  for... 4646 

limitation  of  power  to  Issue 4643 

sinking  fund  for  retirement  of,  how 

constituted     4662 

what  funds  to  be  invested  in 4664 

borrowing  money  for  dry  dock,  power 

of   4643 

contracts,    for    works    and    material, 

how  let   4658 

members  of  board  not  to  be  inter- 
ested  in   what 4667 

control   and    regulation    of   water    of 
Willamette  and  Columbia  rivers. 4648 

creation  and  general  powers  of 4636 

disposition  of  funds  received  from  the 

United  States  on  contract 4640 

dredge,   defined    4656 

fund,  how  derived  and  regulation  of.4649 

power  to  tax  for 4647-4648 

dry  dock,   authority  for  construction 

and  operation  of 4639 

fund,  how  derived  and  regulation  of.4649 

power  to  tax  for 4647 

requirements  as  to 4639 

surplus  from  fund  to  constitute  con-  . 

tingency  fund  and  disposition  of.  4663 

eminent  domain,  right  of,  granted  to. 4641 

funds,  apportionment  of  taxes  among.  4660 

contingency  fund,  how  constituted. 4663 

dredge  fund,  how  derived 4649 

dry  dock  fund,  how  derived 4649 

general  fund,  how  derived 4649 

sinking  fund,  how  constituted 4662 

transfer  from  one  to  another,  what 

permitted    4649 

what  to  be  invested  in  bonds 4664 
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Port  of  Portland— continued- 
improvement  of  Willamette  and  Co- 
lumbia  rivers,   authority    to   con- 
tract with  United  States  as  to 4640 

dimensions  of  channel.  limitation.. 4637 
members  of  board  not  to  be  pecunia- 
rily interested  in  any  contract 4657 

object  of  4636 

power  to  own  property  and  contract ..  4636 

powers  of.  all  necessary  granted 4642 

general    «4635 

of   cities  and   towns,   etc.,   not  af- 
fected by  act 4663 

sinking  fund,  how  constituted 4652 

taxes,  apportionment  among  funds . . .  4650 

basis  of  assessment 4651 

manner  of  collection 4651 

payable  when  4661 

power  to  levy 4647 

property  liable  for  4651 

when    levied   and    how   entered   on 

rolls  and  collected 4660 

temporary   loans,   for  what  purposes 

authorised    4665 

violation  of  rules  of,  penalty,  how  re- 
covered and  disposition  of 4657 

Portage  Road- 
navigation  company  may  build 6071 

Possession — 
of  land,  action  for  recovery,  limitation      4 
by  another  does  not  avoid  convey- 
ance     6340 

during  period  of  redemption 253 

for    twenty   years,    presumption   of 

conveyance    788 

presumption  of  ownership  from 788 

Posted  Noticee— 

tearing  down,  punishment 2111 

Posthumous  Child — 

deemed  livin^r  at  parent's  death 5590 

not  named   in  will,   takes  portion  of 

estate    5554 

Postponement  of  Trial- 
costs  of.  as  condition 572 

for  absence  of  evidence,  when  allowed, 
and  how  obtained  and  conditions 

of   115 

in   criminal   actions,    when   and   how 

allowed    .^ 1379 

refused    unless    party    consents    to 

taking  deposition   1380 

in  Justice  court  2212.  2237 

deposition   of  witness   as   a   condi- 
tion of  2214 

discharges  from  arrest,  when 2213 

when  must  not  be  granted 2214 

on  account  of  taking  deposition,  when 

trial   postponed    ' S32 

Potatoes — 

standard  measure  of 4620 

Power  of  Attorney — 

acknowledgment,  defective  cured 5375 

as  to  registered  land,  requisites  as  to 

exercise  of  5459 

by  foreign  corporation 5103 

to  convey  land,   instrument  revoking 

to  be  recorded 6371 

recording  of 5370 

to  execute  sealed  instrument 796 

Powers- 
governmental,    distribution   of 

Art.  in,  S  1 

Practice — 

in  courts,  special  laws  prohibited 

Art.  IV.  8  23 

Prairie— 
setting  fire  to,  punishment 1823 


Prairie  Chickens — 

protection  of 2020.  20» 

Precinct — 

election  precinct,  how  constituted 276:^ 

officers,  election  of Art.  VI,  f  7 

vacancies,  how  filled Art.  VI.  S  9 

where  to  keep  offices Art.  VI.  i  8 

Pre-emption  Law — 

extended  to  Oregon  and  duties  under.5795 
Premeditation — 

evidence  of.  in  murder 1754 

Preliminary  Statement — 

to  Jury IK 

Premises — 

view  of,  by  Jury 133 

Prescription— 

no  title  by,  to  re^tered  lands 5433 

Presentment — 
by  grand  Jury,   how  made   and  pro- 
ceedings     1300 

of  negotiable  instruments,  for  accept- 
ance or  payment,  see  Negotiable 
Instruments. 
President  of  Senate — 

to  be  governor,  when Art.  V.  {  8 

i^resldential  Electors — 

canvas  of  votes  for 2858 

compensation    2859 

election,   date  and  number 2856 

vacancy,  how  filled  2857 

when  to  convene  and  duties 2857 

Presiding  Officer^ 

of  legislature,   compensation 

Art.   IV.  129 

to  aisn  bill Art.  IV,  }  25 

Press — 
freedom  of  and  responsibility  for  abuse 

Art.  1,9  8 

Presumptions — 
as  to  negotiable  instruments,  see  Ne- 
gotiable Instruments. 

conclusive,   enumeration  of 787 

defined     782,  784 

disputable,  enumeration  of 788 

may  be  controverted,  when 786,788 

of  law,  need  not  be  stated  in  indict- 
ment   1316 

that  books  containin^r  laws  are  cor- 
rect     787 

Priest- 
privileged  communications 724-7:!5 

Primary  Elections — 

In  Cities  of  Ten  Thousand  Inhabitants: 

Australian  ballot  law  applies 2905 

authority  to  hold 2880 

ballot  boxes,  how  made 2897 

how  provided   2897 

to  be  kept  constantly  in  presence  of 

officers    2890 

1>allots,   form   of  and  requirements... 

2885-28ST 

not    counted    if    too    many    names 

marked    2886 

number  to  be  furnished 2896 

of  different  parties  to  be  deposited 

in  separate  boxes 2897 

official  and  sample 2887 

only  official  to  be  used 2887 

printing  of  2885 

sample,  how  furnished 2896 

canvass   of   votes   and  publication   of 

returns     2902 

challenges,  of  voters  and  examination 

of   2891-2892 

on  ground  that  voter  is  not  of  cer- 
tain party   2893 

clerks,  compensation  of 28SS 
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Primary  Elections^ccntinued— 

notice    to,    to    be   given    by    county 

clerii:  and  served  by  sheriff 2881 

who  are    2888 

committeemen,   how  selected 2904 

duties  and  term 2904 

compensation  of  officials,  certificate  of.2902 
convention  delegates  to,  how  selected.2884 
notice   of,   how  given  and  what  to 

contain    2883 

county    central     committee,     general 

provisions   2904 

county  clerk,   list  of  delegates  to  be 

filed  with   2884 

to  canvas   votes    2902 

to  deliver  election  supplies  to  sherifF.2898 

to  designate  primary  day 2881 

to  furnish  list  of  voters 2901 

to  give  notice  of  primary  elections. 2881 
to  give  notice  to  Judges  and  clerks. 2881 

to  post  certificates 2902 

to  prepare  and  post  list  of  delegates. 2 885 

to  provide  ballot  boxes 2897 

to  publish  names  of  delegates  elected.2903 
delegates,     how     apportioned    among 

election  precincts   2904 

how  nominated   2884 

list  of  nominations  to  be  prepared 

and  posted  2885 

who  are    2903 

who  qualified   2882,  2884 

disorderly  conduct  at,  punishment.  ..2894 
election    laws    to     be    furnished    by 

county  clerk   2898 

election  supplies,  consist  of  what 2898 

to  be  furnished  by  county  clerk... 

2898,  2901 

to  be  returned  to  county  clerk ....  2901 

elections  in,  how  held 2880 

elector,    challenge   as    not   of   certain 

parties     2893 

hours  of  election   2«90 

independent  ticket,  what  is 2884 

judges,  chairman  of,  who  is 2888 

compensation  of   2888 

duties  of.  when  voter  is  challenged 

2891-2892 

notice  to,  to  be  given  by  clerk  and 

served  by   sheriff 2881 

oath   of    2889 

of  general  election,   to  serve  at 2888 

powers  and  duties'  of 2894 

regulations  concerning 2890 

Justices  of  the  peace  to  assist  in  can- 
vass of  votes 2902 

method  of  voting 2899-2900 

needles,  county  clerk  to  supply 2901 

notice  of  primary  elections  by  polit- 
ical party  2883 

what  to  contain  and  how  given  by 

county  clerk   2881 

oath,   after  examination  of  challenge 

to   voter    2892 

of  officials    2889 

on  examination  of  challenged  voter.2891 
officials,    certificates    of    compensa- 
tion'   2902 

pencils,    to    be    furnished    by    county 

clerk   2901 

plurality   elects    2903 

political   party,    what   may   hold   pri- 
mary election  2882 

poll  book,  form  of 2895 

how  kept   2895 

polls,  conduct  of  persons  at 2894 

precincts  outside  city,  delegates,  how 
elected    2903 


primary    day    to    be    designated    by 

county  clerk   2881 

register    of    nominations    to    be    fur- 
nished by  county  clerk 2901 

registration  laws  to  apply  to.... 2893 -2894 
regular     ticket     of     political     party, 

what  is   2884 

regulations  concerning  books,  ballots, 

etc 2890 

residence  and  Qualification   of   voter, 

how  determined    2893 

sheriff  to  serve  notice  on  Judges  and 

clerks   2881 

supplies,    registers,    poll    books,    etc., 

how  taken  to  polling  places 289S 

who  to  'furnish  and  return  of 2901 

tally  sheets  to  be  furnished  by  county 

clerk   2901 

tie  vote  for  delegate,  how  decided... 2902 

time  for  holding,  how  appointed 2881 

vacancy    in    list   of    candidates,    how 

filled    2904 

voter,  oath  of  when  challenged 2891 

oath,  after  examination  when  chal- 
lenged     ; 2892 

proceedings  when  challenged.. 2891 -2892 
residence  and  qualifications  of,  how 

determined  289S 

to  be  challenged  when 2891 

voters,    list    of,    to    be    furnished    by 

county  clerk   2901 

votes,   how  canvassed    2902 

proceedings  in  case  of  tie 2902 

voting,   casting  ballot  and  procedure 

on    2900 

duty  of  clerk  when  elector  presents 

himself 2899 

marking  ballot 288ft 

what  parties  may  hold 2882 

In  Cities  of  Two  Thousand  Five  Hun- 
dred  or   More: 

attempt  to  vote  after  challenge 2912 

authority  for  holding 290G 

ballot  box,  to  be  opened  before  ballots 

received     2913 

to  be  kept  in  presence  of  bystanders. 29 IS 
ballots,   tampering  with,  penalty...     2911 

bribery     2911 

certificate  of  election 291S 

challenge  of  voter 2912 

clerks  of,  how  appointed 2907 

oath     2908 

penalty  for  violation  of  primary  law.2917 

qualification     2907 

to  keep  record  of  votes 291C 

conduct   of  persons  at   polls,   general 

election  laws  apply 2919 

election,   certificate  of 291S 

fraudulent  conduct  of  officials 2917 

general   election   laws   apply   to   con- 
duct at  polls 2919 

hours  for  holding 2909 

infiuencing  improper  voting 2911 

intimidation  of  voter. 2911 

Judges,  how  appointed .  .* 2907 

oath   of    2908 

penalty  for  violation  of  primary  law.2917 

proclamation  of 2914-2915 

qualifications   of   2907 

to  exhibit  ballot  boxes 2913 

to  keep  record  of  votes 2916 

vacancy  in  office  of.  how  filled 2908 

Justices  of  peace  have  Jurisdiction  of 

offenses   2920 

notice    of,    how    given    and    what    to 

contain  2907 

officials,  fraudulent  conduct  of 2917 
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Primary  Elections—continued— 
penalty  for  violation  of  primary  laws. 2911 
of  Jud^res  and  clerks  for  refusing  to 
receive  votes  or  for  receiving  dis- 
qualified votes   2917 

poll  books,  how  kept  and  disposed  of.. 2916 
polling    places,    how    long    and    between 

what  hours  open 290^ 

polls,    closing    2915 

conduct  of  persons  in  vicinity  of... 2919 

opening   2914 

proclamation  on  opening  and  closing 

polls    2914-2915 

record   of   votes   and   persons   voting 

and  offering  to  vote 2916 

tampering  with  ballots,  penally 2911 

voters    at,    proceedings,    when   chal- 
lenged     2912 

qualifications  of   2910 

votes,  record  of,  to  be  kept 2916 

voting  Illegally,  penalty 2911 

who  entitled  to  vote  at 2910 

Primary   Evidence — 

defined    686,  681 

Principals-^ 

to  crimes,  who  deomed 2152-2153 

Printer — 

See  State  Printer. 
Printing — 

state,   manner  of 24S1-2434 

measure  of  and  warrant  for 2442 

Prison — 

See  County  Jails;  Penitentiary, 
grand   Jury   may   inquire   into   man- 
agement of  1286 

Prisoners — 
board  of,  amount  allowed  sheriff...  .2957 
contract,    how   let   in   Washington, 

Clatsop,  and  Clackamas 2979-2981 

in  counties  of  fifty  thousand 2936 

sheriff  to  receive  compensation 2936 

delivery  to  new  sheriff 1033-1034 

escape  of,  liability  of  sheriff  for.  1019-1021 
held  on  civil  process,  discharge  of.. 

3693-3705 

in  county  Jail,  not  to  be  given  liquor 

3687-3688 

Jail    liberties,    prisoner    recommitted 

on,    when   bond   insufficient 1026 

prisoner,  surrender  by  sureties 1027 

what  and  when  granted 1022-1027 

life    prisoner,     when    may    be    par- 
doned    ' 3674 

papers  directed  to,  sheriff  to  deliver..  1043 

retaken  after  escape 1028 

sentence   to   Jail    In   another   county, 

when  and  expense  of 3685 

surrender  of,  by  surety 1027 

transporting,  amount  allowed  sherlff.2957 
guards    and    conveyances     allowed 

and  compensation  for 2994-2998 

sheriff  entitled  to  fees  for,  except. 2 936 
United   States   prisoners,    liability   of 
United     States     for     expense     in 

county  Jail  3691 

on  what  terms  kept  In  penitentiary. 3677 
sheriff  to  keep  and  liability  for. . . 

1036-1037 

witness,   how  produced   or  examined 

as    813 

Private  Corporation — 
See  Corporations. 
Private  Person — 

executing   process,    compensation.  ...2983 
Private  Property — 
compensation  for  taking. .  .Art  XI,  {  4 


condemnation  by  municipal  corpora- 
tion   27  W 

generally,  see  ESminent  Domain. 

taking  for  public  use Art.  I,  f  18 

Private  Seal — 

how  made  and  effect  of 764-76 

Private  Secretary — 

to  governor,  see  Governor. 
Private  Statutes — 

how  pleaded  89 

must  be  so  declared  in  act.Art.  IV,  |  27 
Private  Writings— 

See  Writing. 
Privileged  Communications— 

what  are   724-725 

Privileges — 

exclusive  not  to  be  granted.  Art.  I,  f  20 
Prize  Fighting — 

punishment  for  1931 

Prizes — 

in  lottery,  forfeited  to  state 19CS 

Probate  Practice — 
accounting,  by  person  intrusted  w^lth 

property    1151 

accounts   of  executors  and  adminis- 
trators, failure  to  file  proceedings.l3M 
final,  decree  upon  and  effect  of....llt4 

hearing  and  notice 1203 

neglect  to  file,  proceedings 1219 

notice   when   property   lesa    than 

$350 1177 

objections  to,  by  whom  and  when 

made    . . . .- 1203 

when  filed  and  what  to  contain.  120S 
order     for     i>ayment     of     expense, 

charges   and   claims 1201 

when  filed  and  what  to  contain 1199 

administration    when    and   to   irhom 

granted  1112 

when  granted  to  husband 1114 

when  person  entitled  to.  must  apply.lIlS 
will     found     after     administration 

granted,  proceeding 1120 

administrator,   generally,   see  Execu- 
tors and  Administrators, 
new  may  maintain  in  action  against 

former  1125 

power  of  court  over 1127 

resignation,  when  allowed  and  how 

made    113S 

special,  when  appointed IKS 

with  will  annexed,  discharged  upon 

qualification  of  executor 1117 

when  appointed 119T 

application    for   administration,    who 

may  make  1112 

for  appointment  of  executor  or  ad- 
ministrator, how  made 1119 

for  new  undertaking,   how  and  by 

whom  made   1123-1124 

for  refund  of  property  by  executor 
or  administrator,  and  proceed- 
ings     1225-1226 

for  removal  of  executor  or  admin- 

•  istrator   1121-1122 

for  sale  of  property IICS 

for  share  of  real  estate  and  ^Dro- 

ceedlngs  thereon 1322-1224 

to  prove  will,  how  made 1119 

appointment  of  executor  or  adminis- 
trator, notice  when  property  less 

than  $350 1177 

appraisement,  when  and  how  made.. 

1141-1143 

appraisers,   appointment   of 1141 

oath  of   1142 
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Probate  Practice— continued— 

to  sign  Inventory 1143 

bequests  and  legacies,  when  liable  for 

debts    1184 

bond  of  executor  or  administrator. . 

1115-1116 

insufflcientt.  new   required   and   ef- 
fect of  failure  to  give: 1123-1124 

release  of  sureties,  how  obtained.. 6770 

sums  paid  surety  company  for  bond, 

allowed  to  executor 3763 

circuit    court    to    act    when    county 

Judge    interested    914 

citation  to  heirs  and  persons  inter- 
ested on  sale  of  real  property, 
and   service   of 1168,  1174-1176 

on  proof  of  nuncupative  will 5560 

claims  against  estate,  allowance  or 
rejection  of 1161 

barred  by  statute  of  limitations  not 
to  be  allowed 1161 

compensation  and  expenses  of 
executor  preferred  when 1217 

debts  not  due  or  contingent,  how 
paid    1218 

funeral  charges,  who  may  incur  and 
when   allowed    1216 

how  presented  and  verified 1160 

Judgment  or  decree  given  in  life- 
time of  deceased,  how  satisfied..  1214 

notice  to  present,  Gling  and  proof  of 
publication    1158-1169 

of  executor  or  administrator  against 
estate  of  deceaiied 1166-1167 

order  in  which  paid 1212 

paid  pro  rata  when  assets  insuffi- 
cient      1215 

rejected,  presented  to  county  court 
and  appeal  from  decision  of 1161 

time  within  which  to  be  presented 
and  effect  of  not  being  presented 
within  such  time 1168-1169 

to  be  presented  before  action,  and         ' 
time    of    888 

when  and  how  referred  and  pro- 
ceeding's     1164-1165 

contest  of  will.  limitation 1108 

of  foreign  will,  how  made 6663 

conversion  of  property  before  admin- 
istration,   liability   for 1162 

costs  and  disbursements  of  proceed- 
ings, how  awarded 1102 

debts,    due    estate,    executor   or   ad- 
ministrator may  compound  for...  1211 
decrees  for  payment  of  money,  how 

enforced   1102 

delay  in  proceedings,  appointment  of 

special  administrator 1118 

executor  and  administrator,   bond . . . 

1115-1116 

appointment  of  executor 1107 

compensation,  allowed  by  will,  when 

court   to   reduce 1208 

amount  allowed 1209 

and  expenses  allowed 1207 

death,  resignation  or  removal,  ef- 
fect   1126 

executor  de  bonis  non,  when  ap- 
pointed     1125 

generally,  see  E^xecutors  and  Ad- 
ministrators. 

Judgment  against,  on  claim,  effect 
of 1162 

nonresident  or  minor  may  qualify 
as  executor  on  removal  or  disa- 
bility     1117 


not    to    profit    or    suffer    through 
change  of  values  or  inability  to 

collect    1206 

removal  of,  proceedings  on 1127 

resignation,    how    made   and   when 

allowed    1138 

when  personally  liable  to  creditors.  1219 

who  not  qualified 1135 

falsely   producing   heir,    punishment.  1834 

fees    in   proceedings 1087-1088 

final  accounts,  see  Accounts,  supra. 

form  of  pleadings  in 1100 

fraudulent    conveyance    or   Judgment 

by  deceased,  avoided  how. .  .1196-1198 
inventory  and  appraisement  of  part- 
nership property    1128, 1133-1134 

appraisers    to   sign 1143 

debt  of  executor  to  be  included 1144 

executors       and       administrators 

chargeable  with  amount  of 1206 

property  discovered  after  filing.  ...1146 
to    include    claims    discharged    by 

will   1146 

when,  how  made  and  what  to  con- 
tain   1139-1140 

Judgment,    a^^ainst    deceased    in    his 

•      lifetime   1168 

on  claim,  effect  of 1162 

Jurisdiction,  circuit  court  to  act  when 

county  Judge  interested 914 

of  county  court «....*.  911 

where  vested    Art.  VII,  5  12 

legacies,    distribution    and    payment, 

when  decreed  1220 

when  liable  for  debts 1184 

letters  of  administration,  form  of.  ..1137 

who  entitled  to 1112 

letters  testamentary,  form  of 1136 

who   entitled    to 1104 

mortgage  by  executor,  autnorized  in 

what  case 1195 

mortgage  debt  not  due,   satisfied   on 

sale  of  property 1192 

mortgaged  property,  redemption  of. . 

1188, 1191,  1194 

nature  of  proceedings 1100 

nuncupative  will  6558-6660 

citation  on  proof  of 6660 

I>artnership  property,  administration 
by  surviving  partner  and  applica- 
tion  for    1129 

administrator  of,  how  denominated 

and  powers  and  duties 1130 

duty  of  surviving  partner  towards 

administrator  1133-1134 

inventory  and  appraisement  of 1128 

when  administration  devolves  upon 

general    administrator 1132 

petition  for  proof  of  will  or  appoint- 
ment of  executor,  what  to  state.  1119 

pleadings,  form  of 1100 

possession  and  control  of  property, 

who   entitled   to 1147 

powers  of  court,  how  exercised 1100 

production  of  will,  order  for  and  dis- 
obedience, how  punished 1106 

proceeds  of  real  estate,  when  applied 

In  satisfaction  of  Hen 1213 

real   property,   proceeds   from,    when 

applied  in  satisfaction  of  lien..  1213 

disposition   of    1221 

to  whom  descends  and  when 1221 

when  discharged  from  administra- 
tion      1221 

record  books  what  to  be  kept 1101 

records,  lost  and  destroyed,  how  re- 
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Probate  Practice— continued- 
stored    6764 

refund   of  property   turned  over,  ap- 
plication therefor  and  proceedings 

1226-1226 

registered  land,  court  may  determine 
estates  and  grive  direction  as   to 

transfer    6471 

devise  to  executor,  transfer  of 6466 

distribution,  proof  of  heirship,  filing 

and  elTect  of 6468 

executor  authorized  by  will  to  sell, 

power  of 6467 

how   administered   on    6462-6463 

mortgages.  leases,  powers  of  execu- 
tors as  to 6466 

order    of    sale    or    distribution    by 

probate   court,    transfer  of 6469 

transfer  by  executor,  how  made... 64 64 
to  heirs  or  devisees   in  anticipa- 
tion   of    distribution 6470 

removal  of  executor  or  administrator 

on  becoming  nonresident 1122 

proceedings  on    1127 

who  may  apply  for  ahd  causes 1121 

sale    by    executor    or    administrator, 

defectively  executed,  cured ' 

6379-6381.  5385 

defective      confirmed      upon      what 

facts     6381 

executor  or  administrator  not  to  be 

purchaser     1193 

how  made   1168 

of    contract    for    purchase    of    real 

property    1186-1187 

of  mortgaged   property,   and  appli- 
cation of  proceeds  1189-1191 

of  personal  property,  articles  be- 
queathed exempt  from 1171 

at  private  sale 1171 

manner  of  1170-1171 

order  for    1169 

of    property    under    will,    and    pro- 
ceedings  when   such   property   is 

insufficient 1182-i;83 

of  real  property,  at  private  sale, 
when  authorized  and  proceed- 
ings     1177 

citation,  and  service  of 1174-1176 

conveyance,    what    to    set    forth, 

and  elTect  of 1180 

devised  exempt  from 1172 

hearing  and  order  for 1176 

how  made,  and  security  for  pur- 
chase money,  how  taken 1177 

petition  for  order,   what  to  con- 
tain      1173 

resale  of,  when  made 1179 

return  of,  and  objections  to 1178 

surplus  of  proceeds,  disposition  of.  1221 

when   authorized    1172 

when  authorized  to  make  up  de- 
ficiency     1181 

when    confirmed,    and    when    va- 
cated     1179 

without  notice,  when  authorized.  1177 
of  registered  land,  executor  author- 
ized by  will  to  sell,  power 5467 

order   of   sale    by   probate    court, 

transfer  on    6469 

order  of  confirmation,  effect  of 1193 

secreting  property  and  writing,   pro- 
ceedings authorized 1148-1160 

undertaking  of  executor  or  adminis- 
trator, see  Bond,  supra, 
venue  of  proceedings 1106 


when  estate  all  deemed  assets 1157 

widow  and  minor  children,  provision 

for  support   1153-1166 

will,  certified  copy,  any  person  enti- 
tled to.  and  may  record 1110 

contest,  limitation  1108 

found  after  administration  granted. 

proceedings  1120 

generally,  see  Wills, 
production  of.  order  for.  and  diso- 
bedience, how  punished 1106 

proof   of.    creditor   competent    wit- 
ness     5567 

credit    of    witness    for,    court    or 

Jury  to  determine 5569 

legatee,  when  competent  witness. 556S 

petition  for,  what  to  state 1119 

venue  of 1106 

record  of  must  be  made  where  tes- 
tator left  real  property 1109 

who  may  petition  for  probate  of 1104 

Proceed  inoa — 

in  courts  to  be  in  English 956 

stay  of  on  appeal SS'i 

at   law,   how  stayed 391 

supplemental  to  execution 254-259 

Process — 

civil,  service  by  telegraph 4762 

serving  on  Sunday,  punishment 192:^ 

copy,  sheriff,  when  to  furnish 1013 

delivery  by  old  to  new  sheriff.  .1033-1031 

execution  of.   by  sheriff lOlft 

interference  with,  contempt 662 

private  person   executiner.   compensa- 
tion     29S^ 

service  of,  law  as  to  notice  does  not 

apply    544 

sheriff,  bound  to  show,  when 1041 

in  office  to  make  return  of 103S 

Justified  by  regular  process 1040 

style  of  1227 

Proclamation — 

on  adoption  of  constitution 

Art.  XVm,  i  2 

Profane  Language — 

at  public  resort,  punishment 1936,3912 

Prohibition— 

stay  of  action  by,  limitation 20 

Promise — 

new.   suit  on,  liquidation 392 

what  required  to  suspend  statute  of 

limitations   21 

Promissory   Note — 
assigrnee  may  sue  without  prejudice  of 

set-off,  when 28 

by  telegraph,  and  effect  of 4759 

defined   4586 

not  to  circulate  as  money. Art.  XI.  S  1 
payable  to  maker  not  complete  until 

indorsement    45S6 

presumption  as   to  consideration 7$8 

Proof — 

burden  of.  where  lies  799 

definition   of    677 

degree  of,   required 679 

failure  of   99 

generally,  see  Evidence- 
not  necessary  as  to  facts  within  ju- 
dicial knowledge  719 

of  material  objects 7S1 

of  publication,  by  affidavit 822 

order  of,  how  regulated 842 

variance,   and   how  remedied 97-98 

writings,   contents  of 703 

Propagation — 
fish,  see  Fish. 
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Propensities — 

to  commit  crime,  no  defense 2191 

Property — 
disposition  of,  when  grranted  to  state 

without  stating:  purpose 

Art.  Vm.  S2 

import  of,  in  criminal  code 2186 

Injury  to,  every  one  to  have  remedy 

for   Art,  I,  §  10 

levied   upon,    adverse   claim    to,    pro- 
ceedings     229-232 

of     married     women,      see     Married 

Women, 
private,  taken  by  municipal  corpora- 
tions    2708 

taken  for  public  use  and  compen- 
sation  Art.  I,  9  18.  Art.  XI,  §  4 

taking,  generally,  see  Eminent  Do- 
main, 
public,    vacating,    special    laws    pro- 
hibited   ..' Art.  IV,  5  23 

See  Vacating  Land, 
removed  by  high  water,  how  reclaimed 
and   arbitration   of  in  what  case 

8883-3886 

rights  and  liabilities  saved  by  consti- 
tution     Art.  XVin,  510 

rights  of,  of  white  foreigners 

Art.  I.  9  31 

stolen,   buying,  receiving  or  conceal- 
ing, punishment  1809 

custody  during  prosecution  and  dis- 
posal of 1565-1571 

may  be  claimed  within  what  time..  1571 

not   claimed    1570-1571 

subject    to    taxation Art.  IX,  5  1 

unreasonable  search  and  seizure  pro- 
hibited     Art.  I.  9  9 

Prosecuting  Attorney — 

See  District  Attorney. 
Prostitution — 
abduction  fo^,  evidence,  what  neces- 
sary     * 1408 

house    of,    inducing    minor    to    visit, 
unlawful  and  penalty  for. .  .1925-1926 
unlawful  for  minor  to  visit  and  pen- 
alty for   1924-1927 

keeping  bawdyhouse,  punishment 

1932-1933 

taking  female  under  sixteen  for,  pun- 
ishment      1928 

Protest — 
against '  bill,    members   of   legislature 

may    Art.  IV.  9  26 

of  negotiable  instruments,  see  Nego- 
tiable Instruments, 
duty  of  notary  in  making  and  evi- 
dence of  notice 2510-2512 

Provisional  Remedies — 
on    affidavit,    deponent    to    be    pro- 
duced for  examination,  when 821 

what  are 324 

when  allowed  against  executors,  etc.  389 
Provisions — 
adulterating  with  injurious  substance, 

punishment     2119 

unwholesome,    sale   of,    penalty 

2118,  2121,  2122 

Public- 
accounts,   who  auditor  of  .Art.  VI,  9  2 
buildings,  printing  report  of  commis- 
sioners of 2430 

corporations,  see  Municipal  and  Pub- 
lic  Corporations, 
improvements,  by  the  United  States, 
appropriation  of  sites  for 4766 

11 


employment    of    Chinese    on    pro- 
hibited   4768 

institutions  of  state,  location  of 

Art.  XIV,  9  3 

lands,  see  Lands. 

meetings,  disturbance  of,  punishment.  1967 

money,  custodian  of  ineligible  to  office 

Art.  n.  911 

loaning   constitutes   larceny 1807 

officers,  see  Officers, 
escapes,     refusing    or    delaying    to 

serve  process,  punishment 1888 

voluntarily  or  negligently  suffer- 
ing   1885-1886 

killing  by,  when  Justifiable 1756 

larceny  by,   what   constitutes 1807 

malfeasance  or  negligence  of,  pun- 
ishment      , 1892 

neglecting  or  refusing  to  aid.  pun- 
ishment   1890 

property,  conversion  of,  punishment.  1836 
vacating,  special  laws  prohibited . . 

.....' Art.  IV,  9  23 

See  Vacating  Lands. 

public  law,   what  statutes  are 

Art  IV,  9  27 

record,   destroying,  secreting  or  mu- 
tilating, punishment  1893 

resort,  appointment  of  peace  officers 

for 1937,  3913 

disorderly  conduct  and  indecent  lan- 
guage   at,    punishment 1936,  3912 

seal,    how   made 764 

square,    vacation   of,   where   property 

vests     2745 

trial,  right  to Art.  I,  911 

use,    see    Eminent    Domain, 
property  taken  for  and  compensa- 
tion     Art.  I,  9  18,  Art.  XI.  9  4 

writing,  see  Writing. 
Publication — 
affidavit    of,    when    filed    and    effect 

as  evidence  823 

in  newspaper,  accounts  for 2404 

of  certain  laws 2408 

of  county  expenditures  and  claims. 2636 
of  payment  of  county  warrants  over 

seven  years  old 2638 

of  proposed   incorporation  of  town 

or  city 2688 

of  semiannual  report  of  county  clerk 

2639-2642 

'  of    treasurer's    report 2416 

selection  of  newspaper  to  publish 
county  court  proceedings  in. 2636,  2638 

injurious  presumption  in 2171 

truth  admissible  in  defense 2170 

of  contents  of  sealed  letter 1833 

of  notice,  in  what  paper 58 

on  week  days  a  compliance  with  law 
requiring  publication  on  succes- 
sive days   5769 

time,    how    computed 531 

of  state  treasurer's  report. Art.  IX,  9  5 

proof  of.  by  affidavit 822 

sent  without  order,  considered  a  gift. 3882 

service  of  summons  by 56-60 

proof  of 62 

Punishment — 
by  death,   youths  under  sixteen  are 

liable  to   3639 

cruel  and  unusual,  prohibited 

I. Art.  1.516 

malfeasance   in  office Art.  Vn,  9  19 

members  of  legislature ...  Art.  IV,  9  15 
of  crime,  on  what  principle 
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Punishment— continued— 

Art.    I.   §15 

special  laws  prohibited. Art  IV.  §  23 
Purchase — 

of    goods    in    bulk,    certificate    from 
vendor  and  notice  to  creditors  of 

4623-4624 

penalty    for    false     statement     by 

vendor  4626 

when  deemed  fraudulent 4624 

Purchaser — 
at  execution  sale,  see  Execution, 
conveyance  void  as  to,  when.... 6602 -6606 
for  valuable  consideration,  when  title 
not  affected  by  fraud  on  part  of 

grantor    6512 

in   good   faith   of  attached  property, 

plaintiff  deemed 302 

of  registered  lands,  not  affected  with 

notice,   when    6434 

Quail- 
protection   of    t 2020-2029 

Qualification — 
of  bail  on  arrest,  in  Civil  actions....  270 
of  officers,  see  specific  title. 

of  referees  163 

of  surety,   in   claim  and   delivery   of 

personal  property 291 

on  appeal  bond 649 

of  voters  at  general  election 

Art.  II,!2 

rules  for  determining 2776 

of  voters  at  municipal  election 2718 

Qualified-* 
acceptance  of  negotiable  Instruments 

defined 4641-4643 

indorsement     of     negotiable     instru- 
ments, effect 4440 

Quarantine — 
of  diseased  sheep,  duties  in  regard  to. 4271 
of  diseased  stock,  how  accomplished .  4268 

of  orchards,  how  effected 4181-4184 

of    vessels,    when 3908 

widow's  quarantine 5537 

Quarry — 

power  to  condemn  land  for 6093 

road  built  to,  deemed  for  public  bene- 
fit      6094 

Quartering  Soldiers — 

prohibition  against Art.  I,  8  28 

Questions — 

leading  questions  847 

Quieting  Title— 

against  tajc  sale,  tender  required. 3138,  3135 
decree  in  suit  on  defectively  executed 
deed  by  executor  or  administrator. 5381 

suit   616 

venue  of  397 

Quitclaim    Deed — 

sufficient  to  pass  estate 5336 

Quo  Warranto— 

writ  of  abolished 364 

Race — 

for  water  power,  see  Mills. 
Rails- 
removed    by    high    water,    how    re- 
claimed    3883-3886 

Railway — 
appropriations  of  land  by,   see  Emi- 
nent Domain, 
between   Celllo   and   The   Dalles,   car 

load,   what  deemed 5149 

cars    to   be   furnished   within   what 

time     5160 

charge   to  shippers   for  delay 6150 

damages  recoverable  for  doing  pro- 


hibited acts 51S1 

penalty  for  violating  act  by  officer 

of  company 5153 

railroad   to   build   siding,   and   fur- 
nish cars  when 5147 

schedule  of  freight  rates 5148 

branch  line,  proceedings  on  construc- 
tion  of    5145 

bridge,    receiver    to    rebuild,    repair. 

etc.,  and  penalty  for  failure. 6135-5131 
car,     under     conditional     sale,     how 

marked     6137 

to  be  furnished  within  what  time, 
on  line   between   Celilo  and   The 

Dalles    5166 

car  load,  what  deemed  on  line  be- 
tween Celilo  and  The  Dalles 5149 

carriage  of  what  property,  act  ap- 
plies to  51!9 

charges,  provisions  as  to 51^ 

to  shipper  for  delays,   on  line  be- 
tween Celilo  and  The  Dalles SIS* 

combination    to    prevent    continuous 

carriage,  unlawful  51*7 

construction  of  irrigation  ditch  across. 

authorised   4739 

continuous   carriage,    combination   to 

prevent,   unlawful    SliT 

what  not  to  prevent 5U< 

corporation,  articles,  what  to  specify. 565» 
incorporated  in  state,  common  car- 
rier,   and    compensation    author- 
ized      508S 

power  to  lease  or  sell  property 50m 

crossing,   companies  unable   to  a^ree 

as  to,  how  determined H^ 

damages  for  violation  of  act  regu- 
lating   5i:» 

discrimination  prohibited  SIJ^S 

eminent  domain,  for  side  track  or  ex- 
tension     S145 

generally,  see  Eminent  Domain, 
equipment,  title,  when  does  not  vest 

in   purchaser    5137 

extensions,   proceedings   in  constmc- 

tlon  of  5115 

fare,    limitation    of 51^ 

fencing   track    5140 

between    Portland    and    Ashland... 514« 

what  is  lawful  fencing 5140 

foreign  corporation,  conditions  as  to 
construction,    operation,    etc,    in 

state 5iro 

right  of  eminent  domain,  privileges. 

fares,   etc 51^9 

freight  charges,  not  to  be  greater 
than    similar    charges    by    other 

companies    51S 

schedule  to  be  posted 51^ 

on  line   between   Celilo  and   The 

Dalles 5148 

to  be   reasonable SlfS 

incorporated  in  state,  common  car- 
riers, and  compensation  author- 
ised      S089 

irrigating  ditches,  construction  across 

railway  authorized 4739 

key,  making  for  switch  or  carlock 
without  carrier's  consent,  punish- 
ment  2113-mi 

killing  or  injuring  live  stock,  evidence 

of  negligence 5143 

liabilty   for    5139 

between  Ashland  and  Portland. .  .6146 
notice,   and   penalty   for   fS.Uure  to 
give    5141-5142 
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Railway— continued- 
service  of  summons 6144  i 

what  to  defeat  recovery 5143  , 

lease,  by  foreign  corporation,  condi- 
tions  of    S120  ■ 

power  of  corporation  to  lease  prop- 
erty   6066  ■ 

Hen  on,  see  Liens. 

live  stock,  killing  or  injuring,  evidence 
of  negligrence,  and  what  will  de- 
feat recovery   6143 

liabUity  for  6139  I 

between  Portland  and  Ashland.  .514€  | 
notice,  and  penalty  for  failure. 6141-5142  ' 

service  of  summons 5144  j 

locomotive,  under  conditional  sale  or         | 

lease,  how  marked 6137' 

makincT  switch  or  carlock  keys  with- 
out carrier's  consent,  punishment 

2113-2114 

malicious  injury  to.  punishment. 2138-2139 
officers,   penalty  for  violation  of  act 

regulating    , 5131  \ 

passenger  fare,  limitation  of 5126  i 

passengers,  equal  facilities  to  be  af-         | 

forded  same  class 5125  ' 

penalty  for  failure  to  build  track  and         , 
furnish  facilities  to  warehouse... 6134 
for  failure   to  make  report,   or  for         I 

false  return    5123-5124  ', 

for  violation  of  act  regulating.5130-6131 
person  or  persons,  words  construed  in         j 

act  regulating  5132  < 

placing  obstructions  on  track,  or  mis- 
placing switches,    penalty... 2138-2139  , 
reward  for  arrest  of  persons  doing         \ 

such  act  2386  ' 

pooling,    unlawful    5127 

property,   act  applies   to  carriage   of 

what     5129 

rates,  schedule  to  be  posted,  and  what 

to   state    5128 

between   Celllo  and  The  Dalles 5148! 

rebate  prohibited   5126  I 

receiver,  to  rebuild  and  repair  bridge,  I 

^nd    penalty    for    failure 5135-5136  1 

regulation    between    Celllo    and    The         ! 

Dalles     5147-5152  ' 

report,   false  return,   penalty  for 5124' 

penalty  for  failure  to  file,  and  how 

recovered   5123 

to  be  filed,  and  what  to  contain... 5122 
reward  for  persons  endangering  life, 
etc.,  by  placing  obstructions  upon 
track,   misplacing  switches,  etc.. 2386 
right  of  way  over  state  lands  granted 

3336-3337 

rolling  stock,   contract  for  purchase, 

recording  of   5138 

title,    when  does   not  vest   in  pur- 
chaser     5137 

schedule  of  rates,   etc.,   to  be  posted 

and  what  to  state 5128 

sell  property,  power  of  railroad  to... 5056 
sidetrack   to  warehouse,   when  to  be 
built,  and  penalty  for  failure.5133-5134 

statement,   false  return,   penalty 5124 

neglect  to  file,  penalty,  how  recov- 
ered     5123 

to  be  filed,  and  what  to  contain... 5122 
taxation,  see  Taxes  and  Taxation, 
to  give  name  and  address  of  shipper 
or    consignee    of    suspected    un- 
wholesome food    3783 

unclaimed  property,  see  Lost  and  Un- 
claimed Property. 


velocipede,  unlawful  use  ef 2140-2141 

warehouse,  track  to  be  laid  to  and 
facilities  furnished  when,  and 
I>ena]ty  for  failure 5133-6134 

willful  injury  to,  punishment.- 1822 

Ram — 

running  at  large,  and  proceedings  to 
take  up 4209-4212 


assault  with  intent  to  commit 1767 

definition  of,  and  punishment 1760 

evidence  of,  what  necessary 1406 

indictment,  form  of p.  760 

upon  sister  or  daughter,  punishment.  1761 
Reading — 

of  legislative  bill  and  how  dispensed 

with    Art.IV,|19 

Real  Property — 

adverse  possession,  no  title  by,  to 
registered  land 6433 

alien  may  hold 6391 

application  for  share  before  comple- 
tion of  administration  of  estate 
and  proceedings  thereon 1222-1224 

attachment  of,  see  Attachment, 
not  allowed  in  Justice's  court 2209 

Chinamen  not  to  hold Art.  XV,  |  8 

conveyance,  see  Conveyances, 
making  without  title,   punishment.  1819 
presumption  of  from  twenty  years* 
possession    788 

descent  of 6677 

generally,   see   Descent  and  Distri- 
bution. 

description  of.  in  conveyance,  rules 
for  construing  867 

divorce,  division  of.  on 511 

estates  at  will  and  by  sufferance,  ter- 
mination of 6390 

generally,  see  Estates  in  Real  Prop- 
erty. 

evidence  of  said  or  transfer... 793,  794,  797 

execution  against  and  sale  on,  see 
Execution. 

foreign  corporation  may  hold 5391 

foreigner  may  hold 6391 

Just  valuation  for  taxation  secured.. 
Art.  IX.  51 

lands   of  state,   see  Lands. 

mining  claim  is 3979 

municipal  corporation  may  hold 2693 

nuisance  to.  see  Nuisance. 

partition  of,  see  Partition. 

possession  during  period  of  redemp- 
tion      263 

for    twenty    years,    presumption    of 
conveyance  from    788 

purchaJ9er  In  good  faith,  plaintiff  in 
attachment  deemed 302 

registration  of  title,  see  Registration. 

sale  of  by  executor  or  administrator, 

how  made 1168-1190 

by     guardian,     see     Guardian    and 

Ward, 
transfer    or    authority    concerning, 
evidence   of    793,  794,  797 

specific  performance  of  parol  agree- 
ment, statute  of  frauds  not  to 
prevent     794 

statute  of  frauds  as  to 793,794,797 

title  not  affected  by  alienage  through 
which  it  has  passed 5392 

trespass,  see  Trespass. 
Actions   or   Suits   Concerning: 

action  for  possession  when  entry 
forcible,   see   Forcible   Entry  and 


164 


General  Index. 


[Referenoee  are  to  sections.    Oregon  Constltatlon,  pages  27  to  72,] 


Real  Property— continued- 
Detainer, 
action   for   recovery,   admeasurement 

of  dower  before  execution 341 

alienation  by  person  In  possession.  335 

answer  of  defendant 329 

by  and  against  whom  maintainable  326 
certificate  of  registered  title  as  evi- 
dence     5436 

complaint,  what  to  state 328 

cotenant,    action    by,    what    to    be 

shown  in    337 

damages  recoverable  for  withhold- 
ing     331 

defendant,     admitted     after    Judg- 
ment, when 339 

estate  of,  pleaded  how 329 

dower,  what  to  be  shown  in  ac- 
tion for  recovery  of... 337 

equitable    defense    '. 392 

estate  under  donation  act  and  pre* 
sumption  in  favor  of  elder  cer- 
tificate      342 

execution,  writ,  what  to  contain. . .  215 
expiration  of  plalntUT's  ri«rht  pend- 

ing  action,  verdict  in  case  of . . . .  332 
for   nonpayment   of  rent,   effect   of 

payment  before  Judgment 338 

general    provisions    as    to    actions 

govern    proceedings    326 

Improvements  allowed  as  set-off  to 

damages    331 

Judgment,  conclusiv.e  against  land- 
lord    329 

conclusiveness  of,  generally 339 

when     plaintiff's     right     expires 

pending  action    332 

landlord  substituted  for  tenant  how, 

and  time  to  answer 327 

limitation  4 

after    decree    for    registration    of 

tlUe     5420 

when  land  sold  by  guardian 5610 

when  land  sold  for  taxes 

3128.  3135,  3146 

mortgagee    can    not    bring    before 

foreclosure     336 

new  trial,   in  what  case  and  Judg- 
ment on    339-340 

possession  not  affected  by 340 

not  prejudiced  by  alienation  of  per- 
son   in   possession 335 

notice  to  quit  may  be  same  as  in 

forcible  entry  and  detainer 5761 

order  to  make  survey,  proceedings 

333-334 

venue  of  42 

verdict  may  be  special  or  general..  154 

what    to    find 330-332 

adverse  claim  to.  suit  to  determined.  516 
costs  in  action  or  suit  concerning.  561-563 
foreclosure  of  Hen,  see  Foreclosure, 
inheritance,  injury  to,  who  may  main- 
tain action    5393 

patent,  suit  to  cancel 617 

possession,  during  period  of  redemp- 
tion       253 

quiet  title,  suit  to 516 

suit  as  to  limitation 392 

venue     897 

title,  at  issue  in  Justice's  court.  Juris- 
diction ceases  and  cause  trans- 
mitted to  circuit  court 2218 

Judgment  of  Justice's  court,  effect. 2231 
need   not   be   set   out   In  action   to 
recover  property  distrained 93 


not  triable  In  Justice's  court 927 

trespass,  limitation  of  action  for € 

waste,  action  for,  limitation € 

treble  damages,  forfeiture  and  evic- 
tion      347 

Rebate- 
on  railways  prohibited 512S 

Rebellion — 
habeas  corpus  may  be  suspended  dur- 
ing   Art-  1.  S  23 

Receipt — 

for  fees,  ofllcer  to  give 2>sJ 

for  property  taken  on  a  search  ^rar- 

rant    1767 

of  public  money,  statement  to  be  pub- 
lished    Art.  IX.  I  5 

person  paying  or  delivering  property 

may  demand 66» 

Receivers — 

appointed  in  what  cases lOi^ 

bond  1'."^: 

release  of  surety,  how  obtained ST7» 

certificate  of,  may  issue  for  repair  or 
construction  of  bridge  on  rallroad.S!3> 

definition  of   i"i>" 

employees  paid  every  thirty  days.-.l'jv: 
escheat  proceedings,  when  appointed 

in     5€i: 

oath  of   IC'5.' 

priority  of  claims  for  wages  and  how 

enforced  against 5659-5i€^ 

railroad  receiver  to  rebuild  or  repair 
bridge  and  penalty  for  failure... 

51J5-513* 

registered    land,     transfer    by.     how 

made    54 i2-S473 

sum  paid  to  surety  company  for  bond 

allowed  to   3763 

sureties,  release  of,  how  obtained 57T>f 

to    pay    wages    accrued    within    six 

months    1«S3 

wages,   claims  for,   priority  and   how 

enforced    5659-54C 

Receiving  Stolen  Property — 

See  Stolen  Property. 
Reclamation — 

of  desert  lands,  see  Lands. 
Reconsideration — 

of  bill,   after  veto Art.  V,  i  15 

Record  Book — 
in  mountain  or' forest,  injury  to,  pun- 
ishment      1855-1S5: 

Recorder — 
of  conveyances,  see  County  Recorder, 
of  municipal   corporations,   bond  and 

oath    *€» 

compensation   f07 

election  and  term 2fi93-2€»4 

Jurisdiction,   powers  and  duties 271! 

Records- 
affecting  territory  of  Clackamas  an- 
nexed  to   Multnoniah 231S 

of  Columbia,  constituting  Washing- 
ton     2355 

of  Crook,  Grant,  and  GiUiam.  con- 
stituting Wheeler    235« 

of  Grant,  constituting  Harney 23^7 

of  Union,  annexed  to  Baker 23t'S 

of  Wasco,  annexed  to  Sherman *25'^ 

counterfeiting  of,  id  crime Id^S 

county  records,  who  to  keep 

Art  Vn,  116 

court  records,  certified  copies  of S91 

custody   of    d9*^ 

examination  of.  who  entitled  to...  W. 
restoration    of    lost    or    destroyed 
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Records— continued- 
records,  copy  of  supreme  court 
record    may    be    filed    in    lower 

court,  when    5766 

probate  records,   how  restored ...  6764 
restoration  when  no  copy  can  be 

had     6763 

substitution  of   copy,    when   and 

how  obtained  :...6762 

what  are  and  how  kept 581-691 

destroying    public    records,     punish- 
ment      1893 

emolument  returns,  record  of  by  sec- 
retary of  state 2963 

falsifying  records  of  corporation,  pun- 
ishment      1868 

final  record  in  case,  preparation  and 

costs     209 

what  is   687 

forging  or  altering,  punishment 1858 

grand  Jury  to  have  access  to  public 

records    1287 

in    Multnomah   county,    custodian   of 

and  duties  2679 

indexes,  compensation  for  making. ..2666 

of  record  of  conveyances 2661 

of  Umatilla  county 2666 

Judicial  record,   contents  of,  as  evi- 
dence       703 

custody    of    690 

definition  of   741 

effect  of  746 

execution  docket,  how  kept 686 

fee  book,  what  to  be  enterea  in. . .  686 

files  of  court,  what  are 589 

final  record,   what  is 687 

how  proved    742-744 

impeachment  of   763 

Journal,    what   is   and   what   to   be 

entered  in   683 

Judgment  docket,  what  is  and  how 

arranged     684 

Jurisdiction  necessary  to  sustain. . .  754 

Jury  book,  how  kept 588 

of    court    of    admiralty'    of    foreign 

countries,    effect    of 761 

of  foreign  Judgment,  effect  of 762 

of  sister  state,  effect  of 760 

of  this  state  or  United  States,  ef- 
fect   of    746 

oi>en  to  inspection  of  grand  Jury.. 1287 

register,  what  is,  and  how  kept 682 

relative  to  probate  matters 1101 

search  and  examination  of 591 

when  may  be  taken  out  of  ofilce...  690 

Justice's  court,  what  constitutes 2197 

lien,  against  building,  bridge,  wharf, 
ditch,  structure,  etc.,  record  of.. 6645 

f6r  horseshoeing,   record  of 5696 

for  improving  land,  record  of 6665 

of  loggers,  timbermen,  etc.,  record 

of  6683-6685 

on  mining  claims,  record  of 6670 

lost,    or  destroyed,   copy   of  supreme 
court  record  may  be  filed  in  lower 

court,   when 6766 

probate  records,  how  restored 6764 

restoration  when   no   copy   can  be 

had    6763 

substitution  of  copy,  when  and  how 

obtained    6762 

marks   for  floating  logs  and  timber, 

record  of   3929 

mining  claim,  conveyance  subject  to 

record 3981 

mortgage  record,  entry  on  foreclosure 


432-434 

mutilating  records,  punishment 1893 

notary,  records  of,  disposition  of.... 2609 
duty  of  clerk  as  to  when  deposited .  2513 
notice  of  protest  and  evidence  of.. 2513 

of  attachment  and  discharge  of 303 

of  conditional  sale  of  rolling  stock  or 

equipment  for  railroad 6138 

of  county  surveyor,  what  to  contain. 2678 
of   executive   department   of   govern- 
ment   Art.  VI,  89  2,  5 

of   instruments,   as   evidence 6360 

chattel  mortgages  and  indexes 6631 

clerk  to  certify  time  of  receipt  and 

where   recorded    6367 

contract  for  deed 6870 

conveyances  authorized  by  law  and 

effect  as  evidence 6373-6874 

county  clerk  to  keep. 6366 

decrees    for   conveyance,    effect   as 

evidence    6373-5374 

deeds,  index,  how  kept 6358 

entitled  to  record  when^ 6366 

made  before  passage  of  recordincr 

act    6372 

power  of  attorney  to  convey 
lands,    instrument   revoking   to 

be  recorded  6371 

separate  book  for 5866 

defeasance  to  deed  must  be  recorded 

to  be  notice 6361 

failure  to  record,   instrument   void 

as  to  third  person,  when 6359 

mortgages,  assignment  of 6362-6868 

assignment  of  not  notice  to  mort- 
gagor, so  as  to  invalidate  pay- 
ment     5364 

certificate   of  payment  of 5366 

discharge,  refusal  to,  penalty 6369 

discharge  to  be  made  by  mort- 
gagee of  record 6868 

discharged   by   certificate   of   pay- 
ment   6366 

discharged  by  entry  on  margin  by 

mortgagee    6366 

discharged  by  holder  of  note  where 
no     assignment     of     mortgage 

made    6367 

entry  on  foreclosure 432-434 

entry  on  margin  of  assignment  or 

payment  of  3043 

index,  how  kept 6368 

separate  book  for 6356 

patent  and  effect  as  evidence.. 5373 -6374 
power  of  attorney  to  convey  land.. 6370 
instrument    revoking    to    be    re- 
corded    6371 

time    when    Instrument    considered 

recorded    5357 

transcribing    for    new    county    and 

compensation  for  6382 

of   legislative   department 

Art.  VI.  S§  2,  6 

of  recorder  of  conveyances 2660-2663 

time   of   recording 2660 

of  will  as  evidence 1111 

to  be  made  where  testator  left  real 

property     1109 

ofllcial  act  of  executive  department, 

who  to  keep  records 2388 

original  laws  and  resolutions,  record 

of     2893 

register  of  voters  is  public  record... 2878 
secreting  public  records,  punishment.  1893 
Redemption — 
from   execution  sale,   conveyance   to 
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Redemption— continued- 
issue  within  what  time  after 260 

from  redemptloner.   how  made  and 

time  of   248 

Judgment    debtor,    how    to   redeem 

and   time   of 249 

lien   creditor,    how    to   redeem   and 

time  of   247-248 

minin^r  claims,  amount  required  to 

be  paid  on 3982 

within  what  time  to  be  redeemed.3981 

mode  of   261 

of   registered   land,   certificate   to 

be  filed   5479 

order  in  which  redemptioners  may 

redeem 261 

parcels  subject  to 246 

possession    during    period    allowed 

for     263 

proceeds  of,  disposition 261 

refusal  of  sheriff  to  allow 261 

waste  during  period  allowed  for. . .  262 

when  rig^ht  exists 246 

who  may  redeem 246 

from  foreclosure  sale 427 

from  tax  sale 3123-3124 

in    municipal    corporation 2723 

when   county   purchaser 8131-3132 

of  city  improvement  bonds 2736 

Redemptioners — 

who  are 246 

Redundant  Matter- 
may  be  stricken  from  pleadln^r 86 

Referees — 

all  to  meet,  majority  may  act 630 

definition  of   987 

fees  of,  what  allowed 671 

In  case  of  need,   see  Negotiable  In- 
struments, 
in  equity,   to  take  testimony,  powers 

of   827 

in  partition,  appointment  of  and  how 

to  make  partition 442-443 

expenses,  who  to  pay 446 

not  to  purchase 471 

report  and  power  of  court  over.  .443-444 

order  of  sale  on 447 

sale  by 447,  461-463 

report  of,  exception  and  conflrma- 

'tlon     472-473 

to    ascertain    Hens,    etc.,    and    pro- 
visions  as    to 463-466 

majority  may  act.  when 630 

to  admeasure  dower  in  action  for  re- 
covery of.  motion  for 341 

trial  by.  challenges  to  referee 164 

conduct  of  trial  and  powers  of  ref- 
erees      166 

evidence,  frivolous,  party  offering  to 

pay  cost  of  166 

to  be  filed  with  report 166 

in  what  cases  authorized 160-161 

number  of  referees 162 

oualificatlons   of   referees 163 

report,  action  and  powers  of  court 

as  to  168 

judgment  on,  entry  what  to  state 

and  time  of  .  .* 199,  201 

motion  to  set  aside  or  for  Judg- 
ment      167-168 

to   be  deemed  verdict  on  motion 

to  set  aside 168 

what   to  contain 166 

where  and  when  filed 167 

Reference — 
definition  of 988 


for  examination  of  title  in  proceed- 
ings to  register  title 6411 

in  equity,  allowed  when 4"^ 

to    take    testimony,    excluded    evi- 
dence taken  on  what  condition.  C7 

general   provisions £7 

report  827 

of  claim  against  decedent's  estate.. 

.• 11$4-11« 

special  in  equity,  to  take  testimony 
of  witness  over  twenty  miles  dis- 
tant or  out  of  county 8:7 

when  may  be  made. .' 1€0-1€1 

Referendum — 

amendment  to  constitution p.  72 

elections   on    questions,    when   to  be 

had  p.  72 

how  questions  referred  to  people.p.  73 
measures,  when  to  become  law.. p.  72 

petitions   p.  72 

and  orders,  where  filed p.  72 

style  of  bill p.  72 

veto,  not  to  extend  >  to  measures  re- 
ferred     P>  72 

Reform  School — 
accommodations  exceeded,  court  to  be 

notified    MM 

accused  Juveniles  entitled  to  private 

examination  and  trial S642 

age,  of  custody S63S 

within  which  youth  may   be   com- 
mitted     M4J 

application  by  parent,  etc.,  for  dis- 
charge  of   inmate,   requisites   of. 

proceedings  and  expense 2649 

binding  out  of  inmates,  and  effect... 364S 
board  of  trustees,  compensation  and 

expenses    

duties   of,    and   authority   to   make 

contract    

how  constituted,  and  authority  of.. SO 
may  receive  juveniles  committed  in 

what  modes 3*4^ 

meetings,  quorum,  etc 3627 

semiannual  report   363S 

visits  and  inspection 30T 

clothing  and  transportation  for  dis- 
charged inmate  364S 

commitment,  of  juvenile  offenders...S09 
grand    jury    may   refuse    to    indict. 

and   commit    3644^ 

discharge,   what  amounts   to 3C4S 

donations,  power  of  board  to  receive. 3C31 
escape,    procuring    or    conniving    at, 

penalty    3651 

establishment 36S8 

expense  of  transportation,  commit- 
ment, etc..  by  whom  paid 3647 

on  discharge,  by  whom  paid 364t 

girls,  when  school  open  to.  and  sep- 
aration of  sexes SC3S 

incorrigible  youths,  disposition  of. ...3646 
judge   may   arrest   criminal   proceed- 
ings, and  commit  to 3641 

location  of  3628 

officers   and   employees,    election  and 

duties     3C34 

period    of    detention,    good    conduct. 

leave  of  absence,  etc 3644 

police  force  to  assist  in  carrying  out 

provisions   of  act 3643 

power  to  remove  officers  and  em- 
ployees   363S 

printing  report  of  commissioners 2430 

rules  and  regulations,  power  to  make.3633 
school  clerk  and  board  of  directors. 
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Reform  School— continued- 
constables,  etc.,  to  enforce  act... 3643 
superintendent    and    assistants,    ap- 
pointment and  compensation 3632 

bond,  and  report  of 3636 

election  and  duties 3634 

qualifications  and  authority  of 3635 

what  youths  may  be  committed 8643 

Reformatory  Institutions — 
commitment  of  infants  charged  with 

crime  to   1449 

compensation  of,  for  care  of  infant..  1460 
Regents — 
of    various    educational    institutions, 
see  Eklucatlon. 
Register — 

court,  how  kept 682 

Regltsraps  of  Titles — 
See  Resristration. 
Registration — 
of  animals,  false  representation,  pun- 
ishment    2083 

of  Indian  war  veterans 3695-8698 

of  married  women's  personal  estates, 

and   effect    5251-5263 

legislature  to  provide  for 

Art.  XV.  §6 

Of  lAnd  Titles- 
absence  of  registrar,  remedy  in  equity 

5486-6488 

action  for  loss  or  damage  for  wrong- 
ful act  or  omission  in 6493-5494 

limitation  of 6495 

administration  of  registered  land.5462-5463 
copy  of  letters  to  be  filed,  and  me- 
morial of    5463 

adverse    possession,    no    title    by,    to 

registered   land    5433 

answer  and  cross -application,  what  to 

state,  how  made  and  verified 5415 

amendment  of  act  affects  lands  pre- 
viously   registered    5438 

appeal  from  decree   5419 

appearance  5415 

applicant,  who  is 5399 

application,   amendment  of 6407 

by  whom  made 5399 

docketed,  and  how  entitled  in  docket.5409 

fee  for  filing 5499 

form  of   5406 

how  made,  and  what  to  set  forth... 5403 
residence  unknown,  statement  in.. 5404 
to    be    made   to   circuit    court,    and 

authority  of  court  under 5408 

what   parcels   of   land   may   be    in- 
cluded in  one 5405 

who  may  oppose,  and  how 5415 

assignee's  authority,  powers,  and  duty 

as  to  transfer 5472-5473 

assignment    of    charge    on    registered 

land,  how  noted 5456 

transferee  may  have  copy  of  Instru- 
ment    5456 

cancellation  of  memorial  on  dismissal 
of  suit  or  release  of  levy  of  exe- 
cution or  attachment 5483 

certificate  of  title,  certified  copy  of 
original,  when  and  how  may  Issue 

and   effect  of   5450 

conclusive  as  to  what 5435-5436 

date,  number,  seal,  and  what  shall 

state    5425 

duplicate,     lost,     certified    copy    of 
original    may    issue    when    and 

how,  and  effect  of 5450 

new,  on  transfer  of  land 5439-5440 


old,  on  transfer  of  land 6439-5440- 

owner's  duplicate,  when  and  how 

made   5428 

form  of   6422 

of  subsequent   certificate 5428 

Includes  memorials  and  notations.. 5427 

new.  on  transfer  of  land 5439-5440 

registration  relates  back  to  what. 6441 
to  issue  when  part  of  land  trans- 
ferred    6440 

notations  and  memorials  to  be  car- 
ried  forward   on 6437 

old.  on  transfer  of  land 5439-6440 

owner's   duplicate,    when   and   how 

made    6428 

receipt  for  5429 

relates  back  to  date  of  orders  di- 
recting    5430 

separate  certificates  issued  for  sin- 
gle certificate,  and  vice  versa,  and 

indorsement   of   6449 

tenants   in  common,   certificate  for 
entirety  or  undivided  share  may 

laeue     5426 

to  state  whether  transferee  is  mar- 
ried     5448 

transfer  on  condition,  limitation  or 

trust  fo  be  noted 6460-6461 

with  memorial,  etc.,  as  evidence  of 

tiUe 6481 

certified  copy,  of  certificate  In  place 

of  lost  duplicate 6450 

of   instrument   registered,   for  con- 
venience of  parties,  and  effect  of. 5466 
charge  on  registered  land,  assignment 

of,   how   noted 5456 

how  enforced 5458 

how  released 5457 

claim    against    registered    land,    filed 

and  noted  how 5484 

clerk,  to  mall  notice  to  defendant,  and 

certificate  as  to   5414 

to  publish  notice  of  application.... 54 13 
condition,  transfer  on  to  be  noted  in 

certificate   5460-6461 

construction  of  act  liberal 6601 

contract  to  sell  registered  land,  how 

registered    5451-5452 

conveyance  of  registered  land,  effect 

of     5446 

form  of  instruments  not  changed.. 6444 

how  made 5439-5440 

pursuant  to  order  of  sale  and  dis- 
tribution by  probate  court 5469 

when  deemed  registered 5441 

when  not  aljowed 5447 

copies,  certified,  of  regrlstered  instru- 
ments, and  effect  of 5455 

court,  powers  as  to  decree  and  orders, 

etc 6418 

criminal  proceeding  not  to  affect  civil 

remedy  for  forgery  or  fraud  in... 5498 
cross -application,  what  to  state,  and 

how  made  and  verified 5415 

decree  in  proceeding,  suit  or  action  on 
adverse     claim     to     be     brought 

within  two  years  after 5420 

conclusiveness  of   5419 

court  may  make  what 5418 

on  default    5416-5417 

deeds  of  registered  land,  effect 5446 

forms  not  changed 5444 

default,  opening  proceedings,  and  re- 
view after    5419 

when  entered.-and  decree  on... 5416-5417 
defendants  In  proceedings,  who  are.. 5404 
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Reg  istration— conti  nued — 

descent  of  registered  land 6462-6463 

distribution  of  registered  land,  order 
of  sale  and  distribution  by  pro- 
bate court    6469 

probate   court    to   determine   rights 
In  land,  and  give  directions  as  to 

transfer  <  6471 

^roof    of    heirship,    conclusive    evi- 
dence of   6468 

transfer  to  heirs  or  devisees  in  an- 
ticipation of   5470 

district  attorney  to  defend  Indemnity 

fund    6494 

dower,  right  of  outstanding,  transfer 

not  allowed   .* 6447 

ejectment,  certificate  of  title  conclu- 
sive evidence  when 6436 

equity,   remedy  in.  against  registrar, 
damages,    costs   and   attorney's 

fees  on    6488 

not  to  affect  bar,  or  limitation,  or 
right  of  bona  fide  purchaser... 6487 
remedy  on  refusal  to  act  or  absence 

of  registrar  6486-6488 

error,  writ  of  6419 

examination,  reference  for,  and  au- 
thority and   report   in 6411 

examiner,    report   not    conclusive    on 

court     6417 

report    on    failure    to    appear    and 

answer  6416 

executor,   authorized  by  will  to  sell, 

power  of  6467 

lands  devised  to,  registration  of ... .  6466 
or    administrator,     mortgages    and 
leases   of   registered   land,   how 

may  deal  with 6466 

transfer    of    registered    land    by, 

how  made    6464 

fees,    docket    6499 

registrar's    6500 

filed  instruments,  how  kept,  num- 
bered, and  described # . . . .  6443 

filing  instruments  by  registrar 5442 

forgery  in  connection  with 6497 

fraud  in,  no  title  by 6432 

penalty     6496-6497 

when  purchaser  of  registered   land 
affected  with  notice  of  def ect . . . .  6434 
handwriting    of    owner,    evidence    of, 

how  kept    6429 

heirs   and   assigns,    not   necessary   to 

create  fee  simple 6424 

homestead    right    outstanding,     no 

transfer  in  case  of 6447 

Indemnity  fund,  action  against.  .6493-5494 
how  derived,  and  investment  of . . . 

5491-6492 

Indexes,  alphabetical,  how  kept 6490 

tract,  how  kept 6489 

Instrument     affecting,     form     not 

changed  5444 

filed,  retained  by  registrar,  and  how 

numbered    and   described. 5443 

filing  by   registrar '. 6442 

in  duplicate  or  more  parts  than  one, 

how  registered  5454-6466 

presented     for     registration,     name 

and  address  to  be  Indorsed  on 5446 

registered,      certified     copies,     and 

effect  of    5466 

Interest   in   land,   how  asserted  after 

registration    5421 

land  registration  docket 5409 

application    for   initial   registration, 


docketed  and  numbered  how 6419 

entry  of  application   5409 

orders,  Judgments,  decrees,  etc,  to 

be  entered  how 54W 

lease,   effect  of   641C 

form  not  changed 6444 

executor  how  may  deal  with 64^ 

in  more  parts  than  one,  registration 

of    64&4-54» 

registered  how 5461-»4a^ 

lesser  estate  outstanding  does  not  pre- 
vent   registration,    and    provision 

as  to    5401 

lien  against  registered  land,  cancella- 
tion of  memorial,  how  obtained.. 64 S3 

filed  and  noted  how 64S> 

how   asserted  after   registration   of 

title  6421 

how  registered 6461-64Si 

mechanics',  etc..  notices  to  be  filed 

and   entered    64S1 

of  attachment  or  execution,    when 

attaches    647S 

registration  of,    not  allowed  unl^» 

title  registered    64W 

title  to  registered  lands  not  affected 

until  memorial  entered 648: 

when  judgment  or  decree  becomes. 6477 
Hen  does  not  prevent  registration  of 

title,  and  provision  as  to 64411 

limitation,  of  action  or  suit  after  de- 
cree for    S4fO 

of  action  for  loss  or  damage 649S 

lis  pendens,  cancellation  of  memorial, 

how  obtained   64S3 

suit    not    deemed,    until    certificate 

filed     647« 

manner  of  registering 64^ 

mortgage  of  registered  land,  effect  of  .644C 

executor  may  deal  with,  how 54S6 

form  not  changed    6444 

how  enforced   . . .' 646$ 

how   registered    6461-6462 

in  more  parts  than  one,  registration 

of   6451-615>S 

trust  deed  deemed 6463 

when  not  to  be  registered 6417 

names  and  addresses  of  persons  in- 
dorsed on  instrument  for  regis- 
tration     5445 

notations    and    memorials,    entry    in 

register  of  titles 5427 

Included  in  certificate  of  titles 6427 

to  be  carried  forward  on  certificate. 6437 
notice    of    application,     copy     to    be 
mailed  to  defendant,  and   clerk's 

certificate  as  to 6414 

form  of   5413 

publication  of 6413 

notice  of  what,  purchaser  of  regis- 
tered land  not  affected  with 6434 

notices,  to  be  served  on  persons  In- 
dorsed on  Instrument  6446 

owner,  evidence  of  haydwriting,  how 

preserved    542> 

partition,  certificate  of  title,  conclu- 
sive   evidence    on 643i 

percentage  of  value  of  land  to  be  paid 

registrar,  and  Investment  of  .6491-6492 
person   having   Interest   or   lien,   how 

to  assert  after  registration 6421 

power   of   attorney   as    to   registered 

land,  requisites  to  exercise  of 6469 

purchaser  of  registered  land  not  af- 
fected with  notice  of  what 6434 

receipt  for  certificate  of  title 
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Registration— continued- 
receivers,  authority,  powers  and  du- 
ties as  to  transfers  by 6472-6473 

recovery  of  possession,   certificate  of 

title  conclusive  evidence  in 6436 

reference  for,  examination,  authority, 

and  report  in  6411 

refusal  of  registrar  to  act,  remedy  in 

equity  5485-6488 

register  of  title,  entry  in  case  certi- 
fied copy  of  certificate  Issues   in 

place  of  lost  duplicate 6460 

entry   in   case   instrument   of   more 

parts   than   one 6464-6466 

entry   of  assignment  of  charge   on 

registered  land 6466 

what  to  contain,  and  how  kept 6427 

registered    land,    charge    on,    assign- 
ment, how  noted   6466 

how  enforced 6468 

release,  how  effected  6467 

descent  of   6462-6463 

owner's  title,  character  of 6432 

power  of  attorney  as  to,  requisites 

to  exercise 6469 

purchaser  not  affected  with  notice 

of  what  6434 

subject  to  amendment  of  act 6438 

transfer  of,  how  made 5439-6440 

registered,    when    instruments,    noti- 
fications,   etc.,    deemed 6441 

registrar,   absence  or  refusal  to  act, 

remedy  in  equity 6486-6488 

contest,    who    may    bring   counter- 
claim and  within  what  time 6421 

deputies  may  perform  duties  of... 6396 

fees  of  6600 

filing  instruments,  etc.,  by 6442 

instruments    filed    with,    how    kept, 

numbered    and    described 5443 

liable  for  omissions  of  deputies 6398 

not    to    practice    or    have    partner 

practicing  law   6397 

vacancy,  how  filled 5396 

who  is   5395 

wrongful  act  or  omission,  action  for 

5493-6494 

remedy  for  wrongful  act  or  omission 

6493-6494 

report   of   examiners,    not    conclusive 

on  court    5417 

on  failure  to  appear  or  answer 5416 

residence  of  person  unknown,   state- 
ment in  application    6404 

review  in  court  of  first  instance,  after 

default    6419 

sale,   on  execution.   Judgment  or   de- 
cree,   certificate    to   be   filed   with 

registrar,   also  on  redemption 6479 

on  process,  transfer,  how  made.... 6480 
tax   sales   of   registered   lands,   and 

deed    5474-6476 

specific     performance,     certificate     of 

title  conclusive  evidence  in 6436 

suit,  not  deemed  pending  as  to  regis- 
tered land  until  certificate  filed.. 6476 
summons,    to  whom   issued,   what   to 

state  and  how  served 6412 

tax,  incumbrance,  transfer  not  to  be 

registered  In  case  of 6447 

sale  for,  and  deed 6474-6476 

tax  title  can  not  be  registered,  un- 
less     6402 

tenants    in   common,    certificates    for 

entirety  or  undivided  share 5426 

title  to  registered  land,  character  of. 6432 


not  affected  by  lien  until  memorial 

entered    6482 

transfers  of,  by  assignee,  or  by  per- 
sons appointed  by  court,  provi- 
sions  as   to    6472-5473 

trust  deed,  of  registered  land,  deemed 

mortgage    6453 

trust,  transfer  on,  to  be  noted  In  cer- 
tificate     5460-5461 

what  may  be  determined  in  proceed- 
ings for  registration 6408 

writ  of  error   6419 

Of  Voters: 
absent  elector  may  be.  registered  how.  2  869 
books  and  blanks,  furnished  how,  and 

.  when    2860 

challenge  of  person  offering  to  reg- 
ister     2879 

change  of  residence,  proceeding 2870 

county  clerk,  how  compelled  to  enter 

name   of   elector 2866 

manner  of  registering  before. .  .2866-2867 
county  commissioners  to  assist  clerk 

in  carrying  out  act 2878 

elector,  not  registered,  or  who  has 
changed  residence,  to  use  blank.. 2862 

to  register  but  once 2871 

in  person   2878 

unregistered,  may  vote  how 2876 

in  counties  not  having  county  clerk, 

who  to  perform  duties  of 2863 

manner  of  registration,  before  county 

clerk    2866-2867 

before    notary    2868 

oath  to  be  signed  by  elector 2861 

precinct  register,  what  to  contain 2867 

prevention  by  corporation,  punish- 
ment      1905 

register,  closed  how  and  when 2872 

precinct,  what  to  contain 2867 

public  record,  and  where  kept 2873 

what  registers  to  be  kept,  form  of, 

and  requirements  2861 

registration  blanks,  form  of  and  re- 
quirements      2862 

residence  of  electors  and  change  of.. 

2870-2871 

time  of    2864-2865 

violation  of  act,  penalty 2877 

Regularity — 

presumption  of   788 

Relationship — 
declaration  of  decedent  as  evidence.  718 
relatives,   when  liable  for  support  of 

poor    2664-2656,  6254 

Religious — 
belief,  not  to  affect  credibility  of  wit- 
ness  Art.   I,   8  6..  722 

meeting,  disturbance  of.  punishment.  1966 

opinion,  freedom  of   Art.  I.  9  3 

services  in  legislature,  no  appropria- 
tion for  Art.  I.  8  5 

society,    commitment    of    incorrigible 

youth  to    3647 

Incorporation  of,   see  Corporations, 
tenets,  exemption  from  military  duty 

for    Art.  X,  8  2 

test,  none  as  qualification  for  offlce.. 

Art.  I,  8  4 

none  for  Juror  or  witness.  Art.  I.  9  6 
Remains — 
of  deceased,   what  may  be  delivered 
for  medical  purposes  and  provision 

as  to 3826-3828 

Remedy — 
every  person  to  have,  for  Injury 
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Remedy— continued— 

Art.  I,  510 

Removal — 

from  offlce,  of  public  officers 

Art.  Vn,  fi  19 

judge   or   prosecuting  attorney 

Art.  vn,  5  20 

of  governor,  who  to  act. . .  .Art.  V,  5  8 
of  place  of  triaJ,  see  Venue. 

of  seat  of  government Art.  XTV,  5  3 

Rent — 

presumption  of  payment  when 788 

tenant   In  possession  liable  and  how 

recovered    5387-6389 

Repeal — 
corporation  laws,  power  to  repeal  and 

limitation   on    Art.  XI,  5  2 

Repelling  Invasion — 
county  may  create  debt. .  .Art.  XI,  5  10 
governor  to  call  out  forces. Art.  V,  5  9 
state  debt  for.  no  limitation  upon. . . . 

Art,  XI,  5  7 

Replevin — 

See  Personal  Property;  Claim  and 
Delivery. 
Reply — 

and  demurrer  at  same  time 78 

demurrer  to 80 

enlarging  time  or  allowing  to  be  filed 

after  time   108 

failure  to  deny  new  matter  in  answer, 

effect    95 

new  matter  in,   deemed  controverted    95 

sham,  frivolous  and  Irrelevant 80 

motion  to  strike,  when  to  be  filed. .     81 
striking   out   on   refusal   of   party   to 

be  witness  809 

supplemental     108 

time  within  which  to  be  filed 81 

to  answer  of  garnishee  and  omission  320 
when  allowed  and  what  to  contain . .  '  77 
Reporter- 
circuit  court,  appointment,  term  and 

oath     903 

pro   tempore   908 

compensation  and  how  paid 906 

duties    of    904 

transcript  of  testimony  and  pro- 
ceedings and  fees  therefor....  906 

prima  facie  correct 907 

supreme    court,    see    Supreme    Court 
Reporter. 
Reports — 
of  various  officers,  commissions,  etc., 

printing  of 2430-2433 

to  Include  what  dates 2456-2456 

supreme    court,    see    Supreme    Court 
Reporter. 
Representatives — 
apportionment,   according  to  popula- 
tion     Art.  IV.  5  6 

original   Art.  XVni,-5  6 

ratio  of   2367 

by  whom  chosen  Art.  IV,  5  3 

clerical  service  for 2375 

compensation  and  mileage.Art.  IV,  5  29 

districts,   how   constituted 2369 

house   of,    see  House  of  Representa- 
tives. 
Ineligible  to  what  offices.. Art.  IV,  5  30 
not   to   be   questioned   for   words   ut- 
tered In  debate Art.  IV,  5  9 

number  and  how  Increased. Art.  IV,  5  2 

oath  and  who  to  administer 

Art.  IV.  5  1 

privilege  from  arrest  and  civil  process 


Art.  IV.  §9 

punishment  of,  by  house.  .Art.  IV.  1 16 

qualifications    Art.  IV.  9  8 

ratio  of  apportionment 2367 

right  of  people  to  instruct. Art.  I.  §  26 

term  of   Art.  IV,  fi  4 

to  congress,  number 2366 

state  entitled  to,  on  admission. p.  74 

when  elected    2366 

Reprlevee — 

See   Pardons.   Reprieves  and  Com- 
mutations. 

governor  may  grant Art.  V,  fi  14. .  1672 

Reputation — 
common,    presumption    of    ownership 

from    788 

when  admissible  in  evidence 718 

every  person  to  have  remedy  for  In- 
jury to Art.  I.  5  10 

Res  Gestae— 

evidence   6S8.  718 

Rescue — 

of  prisoner  from  officer,  punishment. ISS 7 
Reeervatlon — 
enticing   Indians    from,    penalty    and 

dispoeltion  of   3914-3917 

Residence — 

for  voting,  not  to  be  gained  how 

Art.   n.   §|4-6 

of  parties,  venue  at  place  of 44 

to  divorce  suit    508-609 

Resignation — 

of  attorney    1064-1065 

of  executor,  effect  of 1125 

when  allowed  and  how  made 1138 

of  governor,   who   to  act. .  .Art.  V.  5  8 
of  officer,    who    may    make,    and    to 

whom  made 2844-2945 

office,  becomes  vacant  on 2846 

Resolutions- 
authorizing  removal  of  Judge  or  pros- 
ecuting attorney   Art.  Vn.  fi  20 

enrolled,  original  to  be  bound  and  in- 
dexed     2393 

secretary  of  state  keeper  and  duty 

as  to   2388 

legislative,  to  be  plainly  worded 

.*.  ..Art.  rv.  fi  21 

llrinting    2434 

Resort,   Public — 
county  court  to  appoint  officer  to  en- 
force law  at   1937.  3913 

disorderly  conduct  at,   how  punished 

1936.  3912 

officers,  compensation   1937,  3913 

Restoration  of  Court  Records — 
copy  of  supreme  court  records  may  be 

filed  when   6765 

probate    records,    county    Judge    may 

restore   6764 

restoration  when  copy  not  obtainable. 6763 
substitution  of   copy   for  lost   or  de- 
stroyed   record    6763 

Restraining  Order— 

against   garnishee    223 

Return — 
In    action    for    recovery    of    personal 

property    295 

of  election,  see  Elections. 

of  execution,  what  to  contain 245 

of  summons,  in  Justice's  court 2203 

not  found,   proceedings 60 

time  and  manner  64 

of  writ  of  attachment 314 

on  execution  In  criminal  action 1460 

to  service  of  injunction  order 419 
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Return— continued— 

to  writ  of  habeas  corpus 626 

of  review   599-602 

Revenue — 
bills  for  raisiniT.  where  to  orisrinate.. 

Art.  IV,  518 

legislature  to  provide  revenue  for  what 

Art.  DC.  »  2 

secretary  of  state  to  sussest  plans  as 

to   2897 

Review,  Writ  of— 

appeal  from  Judgment  on 603 

by  whom  allowed 696 

certiorari,  same  as 594 

concurrent  with  appeal. 697 

from  county  court  in  transaction  of 

county  business    920 

Intermediate  oraer,  reviewable 696 

Judgment  of  Justice  of  the  peace,  sub- 
ject to  2298 

judgment,    what   is 693 

limitations   602 

motion  and  order  same  as  in  action.  593 

parties,   how  known 692 

petition  for,  requirements  of 596 

power  of  court  on 603 

return  of    599-602 

to  whom  directed,  return  of  and  stay 

of  proceedings  599-600 

undertaking  of  plaintiff  on 698 

when   allowed    597 

who  may  prosecute  and  what  subject 

to     696 

Revision — 

of  statute,  mode  of Art.  IV,  !  22 

Reward — 

for  arrest  in  certain  cases 2386 

for  escape  from  penitentiary,  author- 
ity of  superintendent  to  offer. ...8656 
fugitive   from  Justice,   clerk   to  issue 

warrant  for  when 1786 

county  court  authorized  to  pay,  when.  1734 

county  to  offer   173j3 

sheriff  may  elect  between  and  fees.  1736 
procuring    election    by.    disqualifica- 
tion    Art.  n,  5  7 

sheriff   may   receive 2936 

Riding- 
fast,  on  public  bridge,  punishment. .  .4828 
or  upon  sidewalk  in  unincorporated 

town,   punishment    1915 

Rights- 
existing,  save  by  constitution 

Art.  XVni,  9  10 

vested  corporate,  not  to  be  impaired 

Art.  XI,  §2 

Rights  of  Way- 
See  Eminent  Domain, 
for  electric  power,  telephone  and  tel- 
egraph  lines   granted 4748 

over  state  land,  for  railroad 3336-3337 

for  water  diches  and  pipes 3338-3340 

Riots- 
command  to  disperse  by  what  ofncers.32G5 

definition    of    and    punishment 

1913-1914.  3266 

governor  may  order  national  guard 
into  service,  when  and  proceed- 
ings   for    3270-3271 

neglect  of  officers  to  exercise  author- 
ity  to   quell,   punishment 8268 

refusal  of  persons  commanded  to  aid 
in  arrest  of  rioters,  how  punlshed.3267 
of  rioters  to  disperse,  what  action 

may  be  taken    3269 

rioters  guilty  of  murder  when 3276 


not  to  be  fired  on  until  other  means 

have   failed    3275 

or  spectators  killed,   officers  guilt- 
less     3276 

to  be  arrested  and  what  aid  sum-: 

moned  to  that  end 3266 

Riparian  Owner — 

right  to  seine  for  salmon 4073 

to  have  title  to  land  caused  by  nar- 
rowing of  channel  by  Improvement 

of  Port  of  Portland 4638 

Rivers — 

See  Navigable  Rivers  and  Streams, 
discharging  ballast  in,  punishment. .  .2107 
improvement   of   Columbia   and   Wil- 
lamette, see  Port  of  Portland. 

to  be  highways  and  forever  free 

p.  73-74 

unnavigable.seeUnnavlgable  Streams. 
Road  Supervisor — 
accounts  of  work,  receipts,  etc..  to  be 

kept  and  return  of 4844 

action  for  penalty  for  malfeasance... 4847 

appeal  from    4847 

allowed  what  expenses  in  maintaining 

suit   4888 

assessment  for  road  work  and  dutlee 

as   to    4827 

assistant,  compensation   4848 

bond  of,  as  collector  of  taxes 4861 

compensation    4848 

duties     4824 

duty  in  respect  to  road  work  and  col- 
lection of  delinquent  taxes 

4834-4835. 4887 

to  remove   obstructions  and  repair 
and  rebuild  banisters  on  bridges. 4841 

election,   qualifications,   etc 4824 

extirpation    of    thistles,    weeds,    etc.. 

duty  as  to,  see  Weeds, 
failure    or    refusal    to    accept    office. 

penalty    4824 

fine  for  nonacceptance.  disposal  of.. 4824 
neglect   or   malfeasance,    penalty   for 

and  how  recovered 4847 

notice  of  construction  of  mill  race  to.3973 

oath    4824 

report  to  road  master 4854 

superintendent  of  expenditure  for  road 

and  bridge  work 4827 

time  within  which  work  to  be  done. .  .4827 
to  certify  accounts  to  county  court... 4827 
to  erect  guldeboards  and  penalty  for 

failure    4840 

to  give  certificate  of  extra  work  and 

effect  of    4842 

to  make  list  of  persons  liable  for  road 

work    4826 

to  obey  road  master  in  what  regard.. 4854 

vacancies,  how  filled 4824 

Road   Master — 
appointment,   authority,  duties,   com- 
pensation, etc 4853-4854 

In    counties    of    ten    thousand    and 

salary    of    4822 

authority  and  duty  in  repair  and  im- 
provement  of   roads 4854 

bond  of   4863 

neglect  of  duty,  removal 4853 

to  report  as  to  advisability  of  loca- 
tion of  road 4827 

to  superintend  expenditure  of  money 

for  road  and  bridge  work ....4827 

to  supervise  repair  and  improvement 
of  roads    4804 
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Roads  and  Highways — 

adverse  user,  establishment  by.l 4816 

alleys,    in    unincorporated    town    are 
hlgiiways  and  Jurisdiction  of.4818-4Sl9 

authority  of  county  court  over 912 

between   state    institutions,    convicts' 

labor  used  for 4867-4869 

bicycle  path,  see  Bicycles. 

boundary     to     real     property     owner 

takes  to  middle 867 

burial  ground,   making  road  through, 

punishment    1942 

cemetery,  making  roads  throug'h,  pun- 
ishment      1942 

certificates    of    assessment    for    im- 
provement of.  general  provisions. 4805 

chain  carrier,  compensation 4848 

construction,  county  court  may  spend 

money  from  county  fund  for 4829 

convict  labor  compelled  to  woxk  on, 

when     4864-4869 

county    court,    county    roads    under 

supervision  of    4822 

power  to  build  and  improve 4795 

county    road,    establishment   by   pre- 
scription    4816 

county    court    may    expend    money 

from  county  funds  for 4829 

leasing,  notice  to  be  given  and  don- 
tract  to  be  filed 2683 

right  to  build  logging  road  or  track 

on     4992 

territorial  roads  are 4815 

under  supervision  of  county  court.. 4822 

cutting  trees,  damages  for 348 

defective,  damages  for  injury  from.. 4781 

in   municipal  corporation 2720 

district,   establishment  of  and  provi- 
sions      4823 

drain,   obstruction,  penalty  for 4838 

supervisor  to  keep  open 4838 

exemption  of  land  within   road  from 

taxation    4846 

girdling  trees  on.  damages  for 348 

giiideboards  to  be  erected  on 4080 

hedge  fence  may  be  planted  on.. 4935-4936 

highways,  navigable  streams  are 4634 

un navigable    streams    may    be    de- 
clared, for  floating  logs 4885 

in  municipal  corporation,  damages  for 

injury  on    2720 

Improvement 2720 

lien  for 2729 

payment  of  assessment  in  install- 
ments, proceedings   ..2727,2728,2731 

powers  of  council  over 2711 

vacation  of,  proceedings 2744 

Injury  to  roads,  willful,  punishment.  .1822 
logging  road  or  chute,  is  public  high- 
way      4990 

right  to  build  on  county  road 4992 

marker,  compensation   4848 

material,   taken  from  adjoining  land. 

and  damages,  how  obtained. 4838-4839 
mill  race,  notice  to  supervisor  of  con- 
struction of  3973 

navigable  streams  are  highways 4634 

obstructing,  punishment  for 2105-2106 

ornamental     trees     may     be     planted 
along    and    temporary    fence    for 

protection   of    4935-4936 

prescription,  establishment  by 4816 

reviewer,  compensation  4848 

road  master,  see  Road  Master. 

seashore  is  highway 4817 

special   laws,    prohibited.  .Art.  IV,  8  23 


statute   of   limitations   does  not  ran 

against   the  public   In 4S20 

stock    way,    right   of   abutting  occu- 
pants  to    4843 

Streets,   in  unincorporated  towns  are 

bi«rhways  and  jurisdiction  of.  4818-4819 
supervisor,  see  Road  Sui>ervisor. 

surveyor,  compensation  4848 

territorial  roads  are  county  roads 48ld 

traction  or  portable  engines,  how  to 
be  taken  across  bridge  or  culvert. 4779 
on  hlgrhway  to  come  to  stop,  when. 4777 

penalty  for  violation  of  act 4780 

whistles  not  to  be  blown  when 4778 

trees,  cutting,  girdling,  damages  for.  348 
may   be  planted  alons  and  tempo- 
rary fence  for  protection  of  .4939-4936 
unnavigable  stream  may  be  declared 

hl«rhway  for  floating  logs 488S 

user,  county  road,  established 4816 

vehicles,  to  turn  to  right,  and  penalty 

for  violation  4774-4775 

liability  of  employer  for  servant  for 

violation  of  act 4776 

viewers,  compensation  4848 

report  to  county  court 4T3T 

amendments  to,  and  extension  of 
time  for  making  or  hearing — 4799 

width  of  roads 4790 

willful  injury  to  roads,  punishment.  .1823 
Bridges: 
at  crossing  of  ditch  for  irrigation  and 
domestic   purposes,    who   to  con- 
struct, and  action  for  failure fiO09 

at  crossincT  over  ditch  for  mining  or 
electric  power,  supervisor  to  build 
when,  and  recovery  of  costs  for..5W9 
authority   and   duty    of    road   master 

as   to    48« 

authority  and  requirements,  on  road 

built  by  corporation   W81 

bridges,    culverts,    etc.,    construction, 
county  surveyor  to  superintend... 4904 
how    traction    engine    to    be    taken 

across     ♦"''•^ 

engineer  or  architect,   county  court 

may  employ   4904 

surveys,  plans,  etc.,  county  surveyor 

to  make    4904 

built  by  corporation,   account  of  ex- 
penses and  collections  to  be  kept 

on   file    5«90 

common  highway,  notice  of  comple- 
tion, and  rate  of  speed,  etc 5087 

purchased    by    county,    when,    and 

upon  what  terms 5O91-5092 

toll,    not    paying,    or    overcharging, 

penalty    

tolls,  to  be  on  signboard 5<^ 

construction,  bids  for,  and  advertise- 
ment  of    49W 

or    repair    of    banisters,    duties   of 

supervisor    4841 

contract  to  build,  how  let 48S0 

county  court,  may  build  or  repair 4849 

to  supervise  construction  and  repalr.48iJ 
defective,  damages  for  injury  from.. 4781 
expense  of  repairing  or  building,  from 

what  fund  defrayed    4849 

irrigating  ditch,  company  to  construct 

bridge  and  liability  for  f allure.... 50« 
over   boundary    stream    between   two 

counties,  how  built   or  repaired.  .48J1 
over   ditch  for  mining   or   electric 

purposes    

over  mill  race,  notice  to  supervisor... 3973 
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Roads  and  Highways— continued- 
removing  obstructions  from,   duty  of 

supervisor    4841 

supervisor  to  direct  work  on  and  con- 
trol expenditures    4827 

Ferries: 

See  Ferries. 
Improvement  and  Repair: 
appeal  from  decision  of  appraiser,  as 

to  award  for  material 4807 

from  decision  on  remonstrance 4808 

assessment  of  damages  upon  property 

4796-4797 

certificate  of  and  payment  and  ne- 
gotiation  of    4805 

equalization  of,  on  remonstrance. .  .4800 

manner  of  making 4806 

to  be  affirmed  by  court 4801 

when  to  constitute  lien 4802 

autliorlty  and  duty  of  road  master  in. 4854 
bond   of   contractor   and    suit   on,    how 

brought    '. .  .4803 

certificates  of  assessment 4805 

not  to  issue  until  decision  on,  when. 4808 

payment  and  negotiation  of 4805 

record  of  issue,  how  kept 4805 

change  of  grade,  how  made 4855 

compensation  of  persons  employed. . .  .4810 
construction,  county  court  authorized 
to    expend    money    from    county 

.       fund  for    4849 

continuing     road     through     adjoining 

counties,  proceeding  4812 

contracts  for,  county  court  not  to  pay 

until  certificate  filed 4864 

how  made    4855 

when  to  be  made  and  when  county 
officers   to   make   Improvement. .  .4856 

contracts  for  work,   how  let 4803 

reletting  on  failure  to  comply 4803 

comer,     established,     proceedings     to 

lower  when  necessary   4916-4918 

costs,  on  appeal  from  remonstrance ..  4808 

on   remonstrance    4800 

donations   for  authorized 4800 

drains,  supervisor  to  keep  open 4838 

established  boundary  corner,  how  and 
when  lowered  and  penalty  for  in- 
juring      2916-2918 

expense,  county  to  bear  part,  when.. 4801 
when  road  begins  or  terminates  in 
city,  portion  borne  by  city  when. 4811 
extensive  improvements,  how  let  and 

made    4855 

harmless  error  in  proceedings  not  to 

be  taken  advantage  of 4809 

laws  as  to  location  not  repealed 4814 

lien  of  assessment  4802 

material,  appeal  from  award  of  ap- 
praisers   4807 

appraisers,  appointment  of 4807 

to  determine  value  of  materials.  .4807 

contractor  may  contract  for 4807 

taking    from    adjoining    land    and 
damages  for,  how  obtained. .  .4838-4839 
order  for  Improvement,  what  to  state 

and  when  to  be  entered 4801 

payment  for  work,  how  made 4806 

petition  for   4796 

amendment  of  4799 

power  of  county  court  in  regard  to... 4795 

remonstrance    4800 

appeal  from  decision  on 4808 

costs  on   4808 

costs    on    4800 

road  master,  authority  and  duty  of  in 


regard  to   4854 

roads  to  be  free  of  toll 4813 

rock  crusher,  purchase  and  use  of... 4866 
superintendent,   compensation   .......4810 

to  assess  benefits 4806 

who  is,  bond,  oath  of,  and  liability 

on   bond    4804 

supervision,   county  court  to  have... 4822 

supervisor  to  perform  work 4838 

surveyor,  appointment  of 4796 

compensation    4810 

report  to  county  court 4797 

tools,  accounting  for  and  report  as  to. 4854 

viewers,  appointment  of 479G 

duties    of    4796 

report  to  county  court 4797 

publication  of  notice  of  filing  by 

county  clerk- 4798 

work,  acceptance  of  and  payment  for.  4 806 
to    be    under    supervision    of    road 

master   4804 

Ikying  Out,  Opening  or  Altering: 
appeal  from  assessment  of  damages.  .47S9 

costs   on    4789 

application  for,  how  made. . .' 4782 

to  change  location  of  road  through 

owner's  premises    4792 

assessment  of  damages,  to  persons  in- 
jured by  location  of  road 4787 

appeal  from 47S9 

at  expense  of  owner,  general  law  for 
included  under  Improvement  and 
Repair,  supra. 

authority  of  county  court 4795.4822 

bond  for  expenses  by  petitioner 4794 

changing    location    through    premises 

of  owner 4792 

complaint  of  person  injured  by  loca- 
tion of  road   4787 

construction,    authority   and   duty    of 

road  master  in   4864 

authority  to  take  material  from  ad- 
Joining    land    and    damages    for, 

how  obtained   4838-4839 

county  court  authorized   to  expend 

money  from  county  funds  for 4829 

county  surveyor  to  superintend 4904 

costs,  bond  for,  to  be  filed  by  peti- 
tioner      4794 

on  appeal  from  assessment  of  dam- 
ages      4789 

on  change  of  location  through  own- 
er's premises    4792 

damages  to  person  injured,  assess- 
ment, appeal  from 4789 

how  determined 4787 

unless   paid   by   petitioner,    location 

must  be  refused 4788 

when  paid  by  county,  when  by  pe- 
titioners     4788 

dedication  of  land  by  owners 4782 

engineer,  county  court  may  employ.. 4904 
expenses,  bond  for,  by  petitioner.  ...4794 

failure  to  open,  vacates 4821 

field  notes  and  plat  of,  county  sur- 
veyor to  report 4904 

harmless  error  in  proceedings,  not  to 

be  taken  advantage  of 4809 

location  of  road 4785 

road  master  to  report  as  to  advisa- 
bility  of.   when 4827 

map.  surveyor  to  make 4785 

material    taken    from   adjoining   land 
and  damages,  how  obtained. 4838-4839 
.  notice  of  application  and  proof  of.... 4783 
petition  for,  what  to  contain 4782 
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Roads  and  Highways— continued— 
yeiliioners,    list   of,    county   clerk   to 

furnish  supervisor 4826 

list  of,   In  Multnomah 2582 

to  file  bond  for  expenses 4794 

to  perform  labor  on  roads  any  pay- 
ment in  lieu  of 4826 

plat,  county  surveyor  to  record 4904 

restoring:  monuments,  review  for  pur- 
pose of   4791 

roads,  width  of 4790 

straightening,  review  for  purpose  of.. 4791 
supervision,  county  court  to  have.... 4822 

supervisor,  to  perform  work 4838 

survey     corner,     how     lowered     and 

when     4916 

penalty  for  removing  or  injur  ins...  4918 

survey,  of  road ,. 4786 

surveyor    '. 4784 

may  administer  oath 4786 

oath  and  duty  of 4786 

order  of  court  to 4784 

viewers,  may  administer  oath 4786 

number,  appointment,  and  order  of 

court   to    4784 

oath  and  duties  of 4786 

penalty  for  neglect  of  duty  by 4793 

report  of,  and  action  upon 4786 

width  of  road 4790 

Road  Work: 
assessment  and  collection  of  tax  for. 4827 

payment  in  lieu  of 4827 

certificate  of  extra  labor  and  effect  of.4842 
convict  labor  may  be  used,  when. 4864 -4869 

delinquent,  action  to  recover  tax 4837 

collection  of  amount  for 4834-4835 

sheriff  to  enforce 4830 

expenditure  for,  under  whose  super- 
vision     4827 

failure  or  inattention   to  labor,   pen- 
alty    4834 

hours    4836 

list  of  persons  liable  when  and  how 

made     4826 

notice   to  persons  liable 4834 

payment  in  lieu  of  work,  how  made.. 4827 
petitioners  for  road  to  perform  labor 

in  opening  4825 

road  master  to  superintend  expendi- 
ture of  money  for  road  and  bridge 

work    4827 

supervisor  to  direct  where  work  to  be 

done    4828 

to  make   list   of  persons   liable   for 

work     4826 

tax  for.  apportionment  of 4827 

assessment  and  collection  of 4827 

costs   in  action   for 4827 

team,  etc.,  may  be  required  and  com- 
pensation   for .*. .  .4836 

tools,  authority  to  purchase 4838 

tools,  wagons,  scrapers,  etc.,  may  be 

required   and   compensation  for.. 4836 
within  what  time  to  be  performed... 482 7 
Taxes  for  Roads: 

addition  to  list 4833 

assessment  and  collection  of 4827 

of  omitted  names 4833 

delinquent,   action   to  recover 4837 

presumption  that  person  was  warned 

to  work  4845 

sheriff  to  enforce : 4830 

exemption  of  land  within  roads  from. 4846 

extra,  when  to  be  assessed 4838 

firemen  exempt  4831 

general  fund,  expenditure  of,  who  to 


supervise    4856 

how  levied,  collected,  etc 4852 

to  be  in  lieu  of  what 4857 

list  of  persons  liable 4836 

militiamen  exempt 4832 

money  paid  to  supervisor,  expenditure 

of    4837 

no   property    exempt    from   levy   and 

sale  for  4845 

poll  tax,  amount  and  who  liable  for. 

4858-4859 

bond  of  supervisor  as  collector 4861 

collection  and  proceedings  for.  4868-4859 
county  court  may  provide  for  pay- 
ment in  cash 4862 

expenditure  of,  by  supervisor 4860 

no  exemption  allowed 4859 

receipts   4862 

clerk  to  furnish  and  supervisor  to 

account  for   4863 

rebate  for  use  of  wide  tire  wagon 4863 

refusal  to  work,  person  liable  for  and 

collection    4834-4835 

road  master  to  superintend  expendi- 
ture of 4864 

To  Private  Residence: 

assessment  of  damages 4967 

appeal  from 4968 

county  not  to  maintain  or  improve... 4971 
olMtructing  or  refusing  to  allow  to  be 

opened    4969 

petition  for.  what  to  show 4^66 

road  to  be  public 4968 

vacated  how  4971 

viewers,  number,  appointment  of,  and 

purpose    4966 

report  of,  and  action  on 4968 

to  locate  roads  and  assess  damages. 4967 

who  to  maintain    4970 

width  and  where  to  lead 4966 

Toll  Road: 
built  by  corporation,  account  of  ex- 
penditures  and   collections    to   be 

kept  and   filed 6090 

are  public  highways 50S2 

bridges   and   ferries,   authority   and 

requirements  concerning 60%1 

gates,  erection  on  public  grounds, 
streets,  etc..  of  municipal  corpo- 
ration,   when    authorized 5079 

may  be  closed  for  repair 6082 

notice  of  completion  6082 

overcharging,   liability  for 6086 

passing     gate    without    paying     or 

avoiding,  penalty   6086 

purchased     by    county,   when     and 

upon    what    terms 6091-5092 

toll,  charged  only  at  gate 6083 

must  be  posted 60S3 

rate  of.  how  fixed 6081 

right  to  collect 6082 

what  persons  exempt  from 6083 

unlawful  charge  works  forfeiture... 6083 

width  of  clearing  and  track 6080 

construction  of  road  and  cdxe  of 4942 

county  court  may  lease  county  road 
for     or     authorize     road     to     be 

opened    4947 

gates,    driving  around   to   avoid   toll. 

penalty    4944 

number,  location,  etc.,  how  deter- 
mined  4943 

lease  of  county  road  for,  authority.. 4937 
execution   of   and    undertaking   for 

performance    4940-4941 

modification,    cancellation  and   for- 
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Salaries  and  Compensation — 


Roads  and  Highways— oontinuod— 

feiture    4946 

order  of  court  for,  notice  and  bids . . 

4938-4939 

what  shall  contain 4949 

to  whom  awarded   4960 

to  be  deemed  common  highways  for 

what  4945 

toll,  amount,  how  determined 4944 

basis  and  unit  of.  how  rated 4918 

from  whom  not  to  be  collected 4946 

illegal  toll,  penalty   4944 

rates  to  be  posted 4943 

refusing  to  pay,  penalty 4944 

upon    what    property    and    persons 

chargeable    4947 

where  collected  4943 

Trails  and  Water  Courses: 
law  not  applicable  to  county  road... 4884 

location  by  viewers  4880 

petition    for   establishment   as    high- 
ways    4879 

report  by  viewers .4881 

road  work  may  be  appll%d  on '..4882 

to  be  under  control  of  county  court.  .4883 
Vacation  of: 

bond  for  costs  and  expenses 4794 

by  failure  to  open  roads 4821 

in  Incorporated  towns,  proceedings.  .2744 
in    unincorporated    towns,    in    whom 

property  vests  2742 

proceedings  for  2739-2743 

notice  of  application  and  proof  of... 4783 
on  change  of  location  through  owner's 

premises   4792 

petitioner  to  file   bond   for  cost  and 

expenses     4794 

road   to   private   residence,    how   va- 
cated   4971 

Robbery — 

assault  with  intent  to  commit 1767 

being     armed     with     a     dangerous 

weapon,    punishment    1768 

by  putting  in  fear  without  dangerous 

weapon     ,.  1769 

indictment,  form  of p.  750 

sta^e,    train,    etc.,   governor  to   offer 

reward  for  arrest* 2386 

Rock   Crusher — 

purchase  and  use  of,  on  roads 4856 

Rod  men — 
county    surveyor    may    appoint    and 

compensation   of    4902 

Rogues'  Gallery — 
penitentiary,  apparatus  for  and  fur- 
nishing pictures  to  sheriffs. 3680-3682 
Roilf  Judgment — 
final  record  instead  of,  when  prepared 

and  time  of 209 

how  prepared  and  time  of 208 

Rolling  Stock — 

conditional  sale,  record  of 5138 

title,    when    does    not    vest    in    pur- 
chaser     5137 

Rules — 
of  procedure,  legislature  to  prescribe 

its  own  Art.  IV,  8  11 

Russian  Thistles — 
extirpation  of,  see  Weeds. 


unmarked,   miller  not  liable  for  loss 

of  3968 

Sailors- 
relief   of,    see   Soldiers,    Sailors,    and 

Marines, 
what   admitted   to   soldiers'   home... 3579 


appropriations    for,    requirements.... 

Art.  DC.  8  7 

assessors  and  deputies 2969-2976 

in   Douglas   county 2937 

deputies    2941 

in  Multnomah  county 3027 

deputy     3028 

no  other  compensation  allowed.  .3029 

attorney -general 2424 

auditing  of.  in  Multnomah  county... 2607 

circuit  judge    2926 

compensation    for    damages    against 

state,   special  act  prohibited 

Art  IV,  8  24 

for  collection  of  money  for  state... 2397 
constable,  in  cities  of  fifty  thousand. 3007 

coroner   2976 

county  auditor  of  Multnomah.  .2600-2602 

county   clerk    2931 

deputy     2931 

Clackamas  and  Morrow 2946 

Doufflas  county  2938 

Douglas  county  2937-2938 

Qilliam   and    Malheur,    deputy   and 

clerical  assistance  2943 

Grant  and  Crook 2968 

Lincoln  county   2949 

Multnomah  county 2670 

county  commissioners   2978 

Clackamas  county 2625,  2978 

Douglas  county  2937 

Multnomah  county 2693 

county  Judge   2929 

Douglas   county    2937 

county  offlcers,  fees  collected  by,  dis- 
position of 2935 

how  paid    2936 

in  Douglas  county 2942 

not  entitled  to  other  fees  or  com- 
pensation     2935 

county  surveyor  2685 

county  school  superintendent. ...3357-3358 

Douglas  county 2937,  2940 

county   treasurer 2930 

Douglas   county 2937 

governor   Art.  XIII,  8  1 

insane    asylum,    superintendent    and 

assistants 3611 

in  Multnomah,  fund  for 3033-3034 

not    paid    unless    officer   has    com- 
plied with  act  relating  to  fees... 3036 
no    other    compensation   allowed ...  3036 

paid  when  and  how 3034 

Judges  of  supreme  court.Art.  XIII,  8  1 
Justices  of  the  peace  in  cites  of  fifty 

thousand 3001 

land  clerk   3;:98 

members  of  legislature. .  .Art.  IV,  8  29 
not  to  be  paid  when... Art.  IV,  8  12 

municipal   offlcers    2697 

offlcers  collecting  fees  in  counties  of 

fifty  thousand,  how  paid 3026 

of    legislature .2376 

Oregon  domestic  animal  commission. 4281 

paid  In  what  money 3158 

penitentiary,  superintendent,  warden, 

and  assistant  warden  of. .  ..3664-3666 
private     persons     executing     legal 

process,    compensation    2983 

private   secretary   to  governor 2385 

recorder  of  conveyances 2564,  2933 

Clackamas  and  Tamhlll 2945 

deputies    2933 

reform    school    offlcers,    how    deter- 
mined      3632 
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Salaries  and  Com pentation— continued- 
reporter,    circuit   court,    how   paid...  905 

supreme  court   2479 

school  clerk 339B 

secretary   of  state Art.  XUI,  5  1 

sheriff    2934 

Clatsop  county   2951 

Columbia,  Clackamas,  Morrow,  and 

TamhiU  counties 2944 

deputies    2934 

Clackamas  and  Morrow 2946 

Douglas  county  2937-2939 

Grant  and   Crook  counties 2958 

Lincoln  county   2949 

soldiers'   home,   officers  of 3687 

state  librarian  2454 

state   officers    Art.  XIII,  8  1 

state  printer ^2435 

when  not  to  be  changeu 

Art.  XII,  51 

state   treasurer    Art.  XIII,  S  1 

state  veterinarian  4283 

stenographers  of  legislature 2376 

stock  Inspector   4272 

superintendent  of  public  instruct  ion.  3342 

legislature  to  provide  for 

Art.  Vni.  51 

supreme  court,   clerks,  deputies,  and 

officers     886-887 

reporter    2479  ' 

under  game  and  Ash  law,  how  audited 

and  paid  2065 

when   no   compensation   \a   otherwise 

provided    2986 

8ale~ 
by    executor    or    administrator,     see 

Executors  and  Administrators, 
by  guardian,  see  Guardian  and  Ward, 
conditional,     of     rolling     stock     and 

equipment    for    railway 5137 

in  partition  suit,  see  Partition. 
Judicial,  in  Clackamas,  notice,  where 

published    2628 

lottery  tickets,  prohibited. Art.  XV,  S  4 
of  goods  in  bulk,  certificate  of  vendor 
and  notice  to  credit9rs  of. .  .4623-4624 
penalty     for     false     statement     by 

vendor     4625 

what  deemed   4626 

when  deemed  fraudulent 4624 

of  lands   by   guardian,   see   Guardian 
and   Ward. 

of  live  stock  under  attachment 805 

of  perishable  property,  notwithstand- 
ing stay  on  appeal 651 

under  attachment   305 

of  real  property,  evidence  of 793 

of  school  lands,  see  Lands. 

of  vessel,   evidence  necessary 795 

on   execution,    see   Execution, 
tax  sales,  see  Taxes  and  Taxation, 
in   ClackamaB,    notice,    where   pub- 
lished    2628 

In  niunicipal  corporations 2723 

without  delivery,  presumption  of  fraud  788 
Salmon — 

ScB  Fish. 
Saloon — 
locating    near    schools;    penalty    and 

Jurisdiction    1988-1990 

permitting  minor  in,  punishment.l977-197S 
Sanity- 
opinion  as  to,  as  evidence 718 

Satisfaction — 
of  Judgment  or  decree,  attorney  may 
acknowledge  when 1058 


power    of    Judicial    officer    to    take 

acknowledgment  of  736-73? 

Satisfactory  Evidence — 

defined 688 

Savings  and   Loan   Associations — 
amendment  to  articles  of  Incorpora- 
tion  or  by-laws 5173 

amendment  of  articles  of  incorpora- 
tion to  be  filed  where 5174 

annual  report  and  filing  of,  fee.  and 

penalty    5176 

assessment  for  nonpayment  of  dues, 

limitation   5160 

by-laws,    adoption   and   requirements 

of     5156 

amendment  of  6173 

corporate  powers   5154 

declaration,  what  to  contain  and  re- 
quirements of 5153 

copy,   where   filed  and  recorded 5154 

to  be  filed  and  recorded 5153 

directors,  board  of.  how  constituted. 5155 
corporators  to  act  as  until  when.. 6155 
election  or.  by-laws  to  provide  for. 5156 

expense  fund,  how  limited 6160 

foreign,   amount   of   securities   requi- 
site to  do  business 5167 

condition  upon  which  may  do  bus- 
iness   516S 

conditions  imposed  upon  foreign 
corporations  in  state  where  or- 
ganized imposed  in  this  state 5170 

fees  for  filing  papers  with  secre- 
tary of  state 616S 

forfeiture   of  right  to  do   business. 

causes    6171 

process,  meaning  of 516!> 

resident    agent    6168 

soliciting  subscriptions  when  com- 
pany has  not  complied  with  act, 

penalty    5177 

interest,  when  not  within  usury  law.. 5181 
loans,   by-laws  to  provide  for  appli- 
cation and  bids  for 615S 

how  made   515S 

to  whom  made  and  security  for... 61 58 
may   purchase   at   Judicial   sale,    and 

dispose  of  property 5163 

meetings,    all    members    entitled    to 

vote     6167 

by-laws  to  provide  for 6166 

notice  of 5167 

name,  what 6153 

what  includes    6176 

officers,   appointment  of 6166 

by-laws  to  provide  for  appointment 

of  .^ 5166 

power  to  hold  real  estate  for  corporate 

purposes   6154 

premiums  and  fines,  what  not  treated 

as   interest    5159 

proceedings   in  organizing 6154 

provisions   of  act   must  be   complied 

with  within  what  time 6179 

real   estate,   restriction  upon  dealing 

In     6162 

8ecretar>''   to   issue  certificate   on   re- 
ceipt of  report  when 6176 

securities  deposited,  secretary  of  state 
to  examine,  and  compensation  for.6166 
deposited,  surrender  of  on  foreclos- 
ure or  upon  payment 5166 

Income   from,    disposition   of 6166 

to  be  deposited  with  secretary  of 
state,  or  in  trust,  and  of  what  to 
consist  5164 
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Savings  and  Loan  Associations— continued. 
stocK,  authorized  and  subscribed,  what 

necessary   5172 

by-laws  to  provide  for 6156 

certificate   of    Increase   to   be   filed 

where 5174 

classes  of,  and  liability 5163 

increased  how  5179 

noncontributing  forbidden  5163 

reserve  fund,   withdrawal  of,   limi- 
tation as  to 6163 

sale  of  when  company  has  not  com- 
plied with  act,  penalty  for 5178 

withdrawal  of,  and  payment  on.... 5161 
vote,  all  members  entitled  to  at  meet- 
ings   5167 

what  associations  are  not  within  act. 5180 

what  organization  completed 5164 

withdrawal  of  shares,  and  payment  on. 5161 
Sawdust — 
dumping  or  throwing  in  stream,  pro- 
hibited     2042,  4086 

penalty    2049 

Saw  Logs — 

See  Logs  and  Timber. 
Hen  for  labor  on,   see   Liens. 
Scalp- 
bounty  for,    of   certain  animals   and 

proceedings  to   obtain 4326-4333 

Shoeing  Horses — 

lien,  and  how  enforced 6693-6699 

Schoiarships — 

agricultural  college   3638 

university,  application  for 3525 

how  distributed 3524 

qualifications  for   3627 

students   not   qualified   dropped.  ...3526 
Schoci — 

See  Education, 
denominational,  incorporation  of,  see 

Corporations, 
directors,  see  Ekiucatlon. 
disposing  of  liquor  or  locating  saloon 
near,  punishment  and  Jurisdiction 

of     1988-1990 

district,  see  Education, 
elections,  see  Education, 
for  deaf-mutes,  see  Deaf-Mutes. 
funds,  see  Ekiucatlon. 
lands,  see  Lands, 
superintendent,  see  Education, 
taxes,  see  Education;  Taxes  and  Tax- 
ation, 
teachers,  see  E^ducatlon. 
Scientific- 
appliance,  in  mountain  or  forest,  pun- 
ishment for  injury  to 1855-1867 

property    for    scientific    purposes    ex- 
empt from  taxation... Art.  IX,  SI 
Scire   Facias — 

writ   of,   abolished    ...  364 

Sea    Gull— 

protected    2004 

Saashore — 

declared  public   highway 4817 

Saai— 
agreement    to    settle    or    compromise 

valid  without  767 

authority    to    execute    instrument   to 

be   under,    when 796 

defined    763 

effect    of    765 

on  negotiable  Instrument,  none 4408 

how  described  in  telegram 4763 

how  made   764 

necessary  when  required  by  statute.  768 

12 


notary  to  have  and  deposit  impres- 
sion of 2614 

of  state,  d^cription  of 2406 

record    of    description 2396 

to  be  attached  to  all  commissions . . 

Art.  V,  518 

what  and  who  to  keep. .  .Art.  VI,  S  8 
what  courts  to  have  and  who  to  keep 

• 938-941 

writing  under,  discharged  or  modified 

by  oral  agreement   765 

Sealed  Instruments — 

limitation  of  action  upon 5 

Seamen- 
act  for  protection  of,  officers  to  en- 
force,  how  appointed  and  duties 

of     2076 

enticing  to  desert  ship,  punishment. 2070 

harboring,   punishment   2071 

not  liable  to  imprisonment  for  debt.. 2076 

not  to  vote Art.  II,  J  6 

procuring  seamen,   what  charge   for, 

unlawful  2073 

receiving  remuneration  from,  unlaw- 
ful    2072 

Search — 
person   charged   with   crime   may   be 

subjected  to   1716 

unreasonable,  security  from.Art.  I,  fi  9 
warrant  for,  when  Issued  and  require- 
ments of   Art.  I,  8  9 

Search  Warrant — 

affidavit  for    1702 

cruelty  to  animals,  warrant  in  case  of.l705 
disposition  of  weapons  and  property 

found    1708-1710 

examination  of  complainant  and  wit- 
nesses before  Issued 1703 

form  of,  and  when  to  issue 1704 

grounds    for,    controverted,    proceed- 
ings on   1712 

inventory  of  property,  copy  to  whom 

given    1711 

when  and  how  made 1710 

issued  on  what  ground 1701 

maliciously  procuring  a  misdemeanor.  1716 
officer  must  give  receipt  for  property 

taken   1707 

power  of  officer  in  executing 1706 

property    taken,    when    delivered    to 
magistrate  and  how  disposed  of..  1708 

when  to  be  destroyed 1717 

when  to  be  restored 1713 

requirements  of  Art.  I,  8  9 

return  of,  and  delivery  of  property . .  1710 
of  magistrate  to  court  having  Juris- 
diction  of  cause 1714 

search    of    person    may    be    ordered 

when    ^ 1716 

what  may  be  done  under 1701 

who  may  issue  and  what  to  command.  1700 
within  what  time  to  be  executed  and 

returned   1709 

Seat  of  Government — 

how  determined Art.  XIV,  8  1 

how  removed    Art.  A.IV,  8  3 

location  of  public  institutions  at 

Art.  XIV,  8  3 

records  to  be  kept  and  secretary  of 

state  to  reside  at Art.  VI,  8  6 

term  of  supreme  court  held  annually 

at  Art.  Vn,  8  7 

Secondary  Evidence — 

defined    683.  681 

Secret — 
courts  not  to  be Art.  I,  6  10 
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Secret— continued— 

when  session   of  legislature  may  be 

Vt-  rv,  5  14 

Secret  and  Fraternal  Organizations — 

insurance  laws  not  applicable  to 3724 

Secretary  of  State — 

abstract  of  warrants,   to  be  entered 
by 2397 

account  of  property  of  state,  secretary 
to  require    2397 

accounts,    between   state   and   treas- 
urer, to  be  kept  by 2402 

due  state,  settled  by 2397 

for  supplies,  not  to  confirm  what.. 2460 

to  be  kept  and  stated  by 2397 

with  United  States,  to  be  kept  by.. 2397 

actions    on   behalf   of   state,    set-off, 
when  allowed 2399 

acts  as  governor  in  case  of  vacancy 
Art.  V,  J8 

acts  of  congress  and  state  to  be  de- 
posited In  state  library  by 2394 

ajBsessor,   instruction  to  be  furnished 
to  3165 

attests  commissions   of  all  officers . . 
Art.  V,  $18 

attorney    for    collections    of    moneys 
may  be   employed   by 2397 

asylum   commissioner    3601 

auditing   claims    2398 

audits  claims  against  state 2397 

claim  of  sheriff  for  compensation, 

when 1039 

expenses  and  salaries  of  deaf-mute 
school  trustees 3657 

biennial  report,   printing  of 2430 

'     bond    of    2387 

not  rendered  void  by  one  recovery. 2457 

canal  commissioner    4049 

census  roll  to  be  deposited   in  office 
of     3161 

certificates    of   election,    what   to   be 
countersign  by , 2384 

change  of  name  to  be  reported  to.. 6329 

claims,    auditing   and   drawing   war- 
rants   for    2398 

proceedings  in  determining 2399 

to  be  presented  in  what  time 2399 

to  be  referred  to  assembly  when.. 2399 
to  be  .examined  and  audited  by... 2397 

clerical  aid  for 2390 

clerks  of  legislature  to  deposit  books, 

etc.,    with    2392 

closes  account,  when 2455-2456 

collection  of  money  due  state,  to  di- 
rect   2397 

commission  for  sale  of  school  lands, 
member    of    Art.  VIII,  S  5 

commissions    and    acts    of    governor, 
duty  as  to 2388 

conveyances   and   securities   of   state 
to  be  deposited  with 2389 

countersigns  and   records  treasurer's 
receipts     2401,  2410 

custodian  of  state  securities 2389 

deaf-mute   school,   member  board   of 
trustees  of 3544 

description  of  state  seal  to  be  depos- 
ited   with    2396 

district  attorney  to  report  to 1001 

duty     Art.  VI,  5  2 .  .2397,  2406 

election  of  Art.  VI,  8  1 

elections,   canvass,   and  duties   as   to 
furnishing  supplies,  see  Elections. 

emolument  returns,  blanks  for  to  be 
furnished  by  2967 


record  of,  to  be  kept  by 2963 

enrolled  laws,  etc.,  keeper  of 2388 

to  be  bound,   indexed  and  kept  as 

records   by    2393 

examines  claims  against  state 2397 

securities  of  building  and  loan  as- 
sociation and  compensation  for.  .6165 

treasurer's  books,  and  report  on 2397 

executive   department,    record    of.    to 

be  kept  by   2288 

fees   of    2923 

for  recordincT  certificates  of  depoelt 
and  issuing  license  to  foreign  cor- 
poration     ^119 

fiscal  affairs,  to  superintend  and  keep 

accounts  of  239T 

Indian  war  veterans,  registration  of, 

duty  as  to   3695-3598 

insane  asylum,  trustee  of 3610 

insurance  commissioner  3706 

journal,    legislative,    how    distributed 

by    2489 

keeper  of  seal  of  state... Art.  VT,  S  3 
laws,   publication  of  what,   in  ne^ws- 

papers    2463 

session  laws,  binding  and  sale   of. 

by    2445 

distributed  how,  by 2439 

legal  adviser  of,  who  is 2421 

legislators,    may   administer   oath    to 

Art.  IV,  131 

oath  of   2387 

and  duties  of  assistants 2391 

office,  when  to  keep  open 2388 

pardon,  governor  to  file  papers  with.  1580 
printing,    to   examine    before    issuing 

warrant   for    2438 

to  purchase  paper  and  let  binding. 

etc 2436 

public  revenue,  to  suggest  plans  as  to. 2337 
receipt  for  warrants  deposited,  credit 

treasurer    2407 

record,  of  warrants  (ssued  to  be  kept 

by    23S7 

records,  where  kept   Art.  VI,  9  6 

reform  school,  trustee  of 3639 

report,    of    county    clerk,    to    furnish 

blanks  for   2647 

of  supreme  court,   decisions    te   be 

filed  with Art.  Vn.  |7 

of   tax  apportionments  and   collec- 
tions      .* 3092 

printing  of    2430 

require  statements  from  whom 2400 

resides  where Art.  VI.  {  5 

salary   Art.  Xm.  {  1 

seal   of   state Art.  VI,  B  3 

description,  to  be  deposited  In  office 

of     2395 

state  property,  secretary  may  require 
account  of  from  persons  manag- 
ing     2400 

stationery,   bids  for,  duty  of 2396 

for  legislature,  duty  as  to 2383 

superintendent  of  state  library 2416 

supplies,  for  legislature,  duties  as  to. 2382 

election,  to  cause  to  be  printed 2828 

state,    not    to    confirm    what    ac- 
counts for  2460 

term  of  office Art,  VT,  |1 

when  ceases  2854 

treasurer,  books  of,  open  to 2410 

to  deposit  warrants  paid  with 2411 

workingmen's  union  label,  evidence  of 

filing     1S4S 

filing  with  and  provisions 1843-1844 
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Security — 

for  costs    678 

for  payment  of  officers*  fees,  party  to 

action  may  give 667 

from  unreasonable  search  and  seizure 

K Art.  I,  5  9 

of  property,  person  and  reputation.. 

Art.  I,  810 

to  keep  the  peace,  see  Criminal  Pro- 
cedure. 
Seduction — 
costs  and  disbursements   in  action..  661 
evidence    of    female    to    be    corrobo- 
rated  1408 

Justice  of  peace  has  not  jurisdiction.  927 
of  dausrhter  or  ward,  who  may  brin^r 

action    86 

of  unmarried  female  over  twenty -one, 

action  for   36 

punishment 1921 

subsequent    marriage    a   bar 1921 

Seizure— 
of    property,     person,     etc.,     security 

from Art.  I,  5  9 

warrant,   requirements  of. .  .Art.  I,  8  9 
Senate — 
adjournment,    concurrence    of    house 
of    representatives    when    neces- 
sary     Art.  rv,  8  11 

attorney-general  to  give  opinion  when.2421 
calendar  clerk,  to  continue  after  ses- 
sion      2381 

chief  clerk,  authority  and  dutie8.2374,  2379 

to  continue  after  session 2381 

to  deposit  books,  etc.,  where 2392 

clerical  service  for  members 2376 

clerks,    at   what    time    to    report   for 

work     2379 

must    be    competent 2378 

under  whom   and   hours    of 2374 

election  of  officers Art.  IV,  8  11.  .2372 

failure  to  organize,  effect.  Art.  IV,  8  12 

general  powers    Art.  IV,  8  17 

how  constituted Art.  IV,  88  2-4 

journal,    entries    of    yeas    and    nays 

when Art.  IV.  8  13 

to  be  corrected  and  completed  when.2381 

to    be    kept Art.  IV.  8  13 

Judge  of  election  and  qualification  of 

members  Art.  IV,  8  11 

officers   of    . . . ; 2372 

compensation    2376 

none  except  those  provided  for 2380 

one  to  be  selected  from  each  sena- 
torial district   2377 

punishment  of  members.  .Art.  IV,  8  16 
of  persons  not  members. Art.  IV,  8  16 

quorum    Art.  IV,  8  12 

rules,   senate  to  make  its  own 

Art.  rv,  8  11 

secretary  of  state  to  present  records 

of  executive  department 2388 

session  may  be  secret  wAen 

^ Art.  fV.  814 

stationery   and   supplies 2382 

stenographers,   at  what    time   to   re- 
port  for  work 2379 

compensation   2376 

must  be  competent 2378 

under  whom  and  hours  of 2374 

treasurer's  books  open  to 2410 

Senatorial  Districts — 

changes,  hold  over  senators 2370 

how  constituted    Art.  IV,  8  7.  .2368 

ratio  of  apportionment 2367 


Senators — 
apportioned  according  to  population.. 

Art.  IV.  8  6 

apportionment  original.  Art.  XVIII,  8  6 

ratio    of    2367 

by  whom   chosen Art.  IV,  8  3 

classification  and  term. . .  .Art.  IV,  8  4 

clerical  service  for 2875 

compensation   Art.  IV,  8  29 

hold  over,  in  changed  districts 2370 

ineligible  to  what  offices. Art.  IV,  8  30 
not   to  be  questioned  for  words   ut- 
tered in  debate Art.  IV,  8  9 

number    ., Art.  IV,  8  2..  236C 

how  increased   Arl.  IV,  8  2 

oath  and  who  may  administer 

Art.  IV,  8  31 

privilege  from  arrest  and  civil  process 

Art.  IV,  8  9 

punishment  of  by  senate.  Art.  IV,  8  15 

qualification    Art.  IV,  8  8 

term    of    Art.  IV,  8  4 

United  States,  certificate  of  election, 

governor   to    issue...: 2384 

name  of  candidate  may  be  put  on 

ballot    2832 

Sentence — 

in  contefnpt  proceedings 671,663 

in  criminal  action,  see  CMmlnal  Pro- 
cedure, 
of  imprisonment  in  county  jail,  com- 
mencement and  termination  of... 2166 
in  penitentiary,   commences   when. 2161 

effect  of   2163-2164 

voluntary  absence  not  part  of... 2161 
Separate   Property — 
of     married     women,     see     Married 
Women. 
Sergeant-at-Arms — 
to    distribute    bills,    etc..    in    legisla- 
ture     2441 

Servant —  • 

See  Master  and  Servant. 

embezzlement  by  larceny 1805 

Service — 
of  citation   on  sale  of.  real   property 

by  executor  or  administrator. . .  .1176 
of  civil   process   on   Sunday,   punish- 
ment     1929 

of  Injunction  order *. 419 

waiver  of  419 

of  notices,   how  made  and  proof  of. 

638-645 

of    condemnation    proceedings 4976 

proof  of,  affidavit  may  be  used 820 

to  lien  creditors  in  partition 462 

of  papers   in   action,   proofs   may   be 

made   by  affidavit 820 

of   process    by    telegraph 4762 

of  subpoena  and  proof 804-806 

of  summons  and  order  to  show  cause 

in  escheat  proceedings 5616 

by  publication  66-60,  400 

in  partition  439 

by   whom   made 54 

in  forcible  entry  and  detainer 6749 

in  justice's  court 2201-2203 

in  suit,  by  publication 400 

when  more  than  one  defendant . . .  399 
law  as  to  notices  not  applicable...  644 

manner  of   56 

proof  of    62 

affidavit  may  be  used 820 

when     ." 61 

of  undertaking  on  appeal 649 
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Service— conti  n  ued— 
of  writ  of  habeas  corpus  and  proof.. 

<53-656,  658 

of  mandamus  and  proof  of 607 

of  review,  when  and  how  made 601 

Services — 
of  persons  not  to  be  demanded  except 

Art.  I,  $18 

-   religious,  in  ieerislature,  no  appropria- 
tion for Art.  I.  §  6 

Servitude — 

involuntary  prohibited Art.  I,  S  34 

Session  of  Legislature — 
time  and '  place  of ....'.. .  .Art.  rv,  9  10 

when  may  be  secret Art.  IV,  S  14 

Session   Laws — 

distribution  of  2439 

to  be  bound  and  sold 2445 

within  what  time  to  be  printed  and 

examination  of    2437-2438 

Set-off — 

See  Counterclaim, 
against   state   must   have   been   pre- 
sented to  secretary    2399 

things  in  action,  not  prejudiced  by 

assignment    28 

in  Justice's  court,  see  Justice's  Court, 
of  improvements  against  damages  in 

action  to  recover  land 331 

Settlement — 

agreement  for  valid  without  seal 767 

Sewer  Improvements — 

lien    for    2729 

payment    of    assessment    in    install- 
ments, proceedings   ....2727-2728,2731 
Shahi— 

answers,   defenses   and   replies 76,  SO 

motion  to  strike,  when  to  be  filed..     81 
Shares  of  Stock — 

how  attached   301 

may  be  attached 300 

,  Shavings — 

lumber,     dumping     or     throwing     in 
stream  prohibited,   and  penalty.. 

2042-2049 

Sheep — 
carrier  not  to  carry  without  permit.. 4278 
certificate    of   inspector   for   brin^ring 

Into  or  moving  within  state 4269 

diseased,  certificate  for  moving 4270 

duty   of   Inspector  as   to   cure   and 

quarantine,   and  expenses  of 4271 

Jurisdiction  of  prosecution  for 4275 

liability  of  stock  Inspector  for  dam- 
age while   curing 4271 

making  false  complaint,  liability  of.  4279 

penalty  for  not  reporting 4278 

permitting  to  run  at  large,  penalty. 4278 
prosecution  against  corporation, 

how  commenced   4274 

prosecutions  for,  who  deemed  owner.4274 
ddg  killing,  owner  liable  and  dog  may 

be  killed   4198-4199 

expressing  without   inspection,    num- 
ber allowed   4317 

from    Infected    district,    penalty    and 

liability  for 4315-4316 

to  be  quarantined  and  inspected.  .4314 
from  quarantine  districts,   inspection 

and  dipping  of 4314 

granting  permit  to  move  without  in- 
spection,  penalty    4272 

importation   from   epidemic   localities 

prohibited,   except    4312 

moving,  proceedings  for,  when  stray 
sheep  get  into  herd 4280 


within  state,  permit  for 4277 

permit  to  move  when  required 4272 

rams,  not  to  run  at  large  during  cer- 
tain months   42(y9 

proceedings  to  take  up  when  owner 

not  found    4209-4210 

owner  willfully  turning  at  large,  lia- 
bility and  disposition  of  penalty 

4211-4212 

to   be    inspected   and   certificate   ob- 
tained before  brinirlns  into  state.4311 
Sheep  Herder — 

lien  of  and  enforcement 6700-5703 

Sheriff- 
action  against,   limitation 7 

for  escape,   limitation 9 

actual  confinement  of  prisoner,  when 

required 1019 

arrest  in  civil  action,  deposit  in  lieu 

of  bail  273-276 

Judgment  against  sheriff  as  bail 278 

liability  of  sheriff 277 

may  discharge  defendant  from  cus- 
tody for  nonpayment  of  mainte- 
nance      2S1 

notice  of  Justification  of  ball 269 

to  deliver  copy   of   undertaking?  of 

bell  to  plaintiff 26« 

assistance    in    conveying    convict    to 

prison    14&5 

attachment,  and  execution  of  wrlt,299-301 
certification  as  to  real  property .301,  303 

may  deliver  property  on  bond 306 

may  sell  what  property,  and  dis- 
position   of    proceeds 305 

return    of   writ 314 

attorney,  sheriff  not  to  act  as  or  have 

partner  acting  as 1042 

bail,  sheriff  not  to  be 270 

bill  of  sale  to  personal  property  sold 

on  execution 240 

board  of  prisoners,  amount  allowed. 29S7 

compensation  for 2936 

contract  for  in  W&shingrton.  Clacka- 
mas, and  Clatsop  counties.. 2979-2981 

in  counties  of  fifty  thousand 2936 

bond,  and  form  of 2528,  2530-2531 

as    tax    collector 3094 

books    of,    county    court   to    examine 

when 2630 

bound  to  show  process  when 1041 

care  of  property  under  process,  com- 
pensation for   2936 

certificate  of  qualification  and  notice 

by  new  sheriff 1033 

of  sale  on  execution,  what  to  con- 
tain      246 

to  redemptioner  from  execution  sale  251 

claim  and  delivery,  duties  of 284-295 

powers  of  in  taking  property 292 

return  of   295 

command  power  of  county  when 1015 

compensation,  for  board  of  prisoners, 

amount   2967 

for  board  of  prisoners,  reward, 
transportation  of  prisoners,  in- 
sane, etc.,  care  of  property  under 
attachment,  traveling:,  nuUcingr  ar- 
rests,   etc. 2936 

for  services  to  state .1039 

'  for   transporting   convict 2957 

in  Douglas  county 2937,  2939 

conveyance    after    redemption     from 

execution  sale   250 

coroner  acting  as,  entitled  to  fees  of  .2976 
to  execute  process  for  when. .  .1046-1047 


General  Indkx. 


181 


[BeferenceB  are  to  sections.   Oregon  Constitution,  pages  27  to  72.] 


Sheriff—continued— 

county  not  responsible  for  act  of.  ...1018 
deed,  on  sale  for  taxes,  and  effect... 3127 

bid  in  by  county 3134-3136 

fee  for 8127 

fraud  renders  void 3127 

invalid  if  tax  paid  prior  to  sale. 3149 
need  not  issue  when  county  pur- 
chaser     3131 

what  only  may  be  shown  to  defeat.3127 

sheriff  in  office  to  execute 1035 

to  escheated  property 6618 

delivery  of  jail  process  and  prisoners 

to  new  sheriff 1033-1034 

deputies,  appointment  and  powers  of 

1011-1012 

county   court   to   fix   compensation, 

when  and  how 2948 

in  Clackamas  and  Morrow 2946 

compensation  2946 

in  Douglas  county,  and  salary 2937 

in    Lincoln    county 2949 

in  Multnomah  county,  and  salary.  .2934 

responsibilty  for  acts  of 1012 

salaries   2934 

disobedience  of  writ  of  habeas  corpus 

by    629 

duties   Art.  VH,  §  16.  .1017 

in  habeas  corpus,  see  Habeas  Cor- 
pus. 

election Art.  VI,  8  6.. 2624 

elisor  appointed  in  place  of  when.. 

1078-1079 

emolument    returns,    blanks,    secre- 
tary of  state  to  furnish 2967 

failure  to  make 2966 

to  county  clerk 2964 

to  secretary  of  state 2959,  2961 

emoluments,  books  of  account  and  in- 
spection of   2968 

escapes,  connivance  at 1031 

liability  for  1019-1021 

voluntarily  or  negligently  suffering 

1885-1886 

execution,  levy  and  sale  on,  see  Exe- 
cution. 

of  process  and  return  of 1014 

of  former  sheriff 1035 

return  of.  in  criminal  actions 1460 

what  to  contain 246 

expenses     in    serving    process,     how 
audited   and   allowed   in  counties 

of  fifty  thousand   3021 

fees,  amount  of,  and  for  what. 2955-2956 

book,  in  Multnomah 3031 

for  certified  copies,  disposition  of.. 2935 
in   counties   of   fifty   thousand,    for 

what  and  amount  of 3021 

to  be  collected  and  turned  over.  .3017 
in  Lincoln  county,   disposition  of.. 2949 
to  be  collected  and  turned  over. . .  .3031 
gambling,  to  inform  and  prosecute  for 

1950-1961 

game  and   fish  law,   duty  to  enforce 

2054-2056 

garnishee,  not  liable  as 259 

general  duties  and  powers 1017 

habeas    corpus,    to    execute    warrant 

for  disobedience  of 628 

hurdy-gurdy  house,  sheriff  to  prose- 
cute for  and  penalty  for  refusal. 2117 
Jail  liberties,  when  to  admit  prisoner 

to 1022-1025 

Jailor,   to  appoint,  and  responsibility 

for  acts   of 1044 

Judgment    against    for    escape    when 


evidence  against  surety..... 1030 

Jurors,  sheriff  to  summon  and  return 

of  panel   978-981 

Jury,  drawing,  sheriff  to  assist  when  978 

sheriff's  Jury,  definition  of 963 

to  try  right  to  attached  property, 

when 308 

when  summoned  and  proceedings. 

229-232 

Justified  by  regular  process ...1040 

liability  for  acts  of  deputies  or  per- 
sons  specially   appointed 1012 

limitation  of  action  against 7 

for  escape  9 

liquor,  to  report  sale  on  election  day.  1976 
may    require    assistance    of    county, 

when    1016 

mileage,    collected    from    parties    In 

counties  of  fifty  thousand 8021 

constructive,  not  allowed 2953 

fees  to  be  collected  and  turned  over 

to  treasurer   2953 

how  computed  2986 

in  civil  actions  in  Marion 2952 

in  counties  of  fifty  thousand 2936 

not  allowed   in   criminal  action   in 

counties  of  fifty  thousand 2936 

new  sheriff,  execution  and  return  of 

process  of  former 1036 

notice  of  qualification  to  former. .  .1033 

to  complete  acts  of  former 1035 

not    excused    by    direction    of   party 

unless    in   writing 1038 

oath    2526 

office,  where  kept  and  hours 1009 

papers  directed  to  prisoner,  sheriff  to 

deliver  and  liability  for 1043 

prisoners,  to  convey  to  place  of  trial 

on  change  of  venue,  when 1256 

United    States,    sheriff    to    receive, 

and  compensation  for 1036 

liability  for  1037 

process,   how  to  execute 101 4 

sheriff  bound  to  show  when 1041 

when  to  furnish  copy  of 1013 

qualifications    2525 

refusal  to  assist,  how  punished 1016 

report,   recording   2646 

secretary  of  state  to  furnish  blank.2647 
to  be  filed  with  clerk  and  publica- 
tion  of    2640,2643 

reward,  entitled  to  what 2936 

salary 2934 

and    compensation    in    Crook    and 

Grant,  extra  2968 

how  audited  and  paid 2935 

in    Clackamas,    Columbia,    Morrow, 

and  Tamhill  2944 

in  Clatsop  county 2951 

In  Douglas   county 2937,  2939 

in  Lincoln  county 2949 

no  other  compensation  allowed,  ex- 
cept      2935 

service  of  papers  on 1010 

special,  appointment  and  powers  of.  1012 

responsibility  for  acts  of 1012 

tax  collector  and  bond  as 3093-3094 

See   Taxes  and   Taxation, 
term  of  office.  Art.  VI.  S  6,  Art.  VII,  8  16 

2524.  2526,  2632 

to  prosecute  violation  of  dance  house 

act  and  penalty  for  failure 8876 

to  receive  session  laws  and  Journal.. 2439 
transporting     convicts,     amount     al- 
lowed    2967 

prisoners,    insane,    etc.,    to    Salem, 
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Sheriff— continued- 
compensation   2936 

vacancy,  how  filled 2527,  2849 

Sherman  County — 
boundaries  2349 

Ship- 
burning   Is  arson 1780 

entering  Columbia  river  with  small- 
pox without  yellow  flag,  punish- 
ment      2136 

enticing  seamen  to  desert,  punish- 
ment      2070 

fitting  out  and  destroying  with  in- 
tention  to   defraud 1816-1817 

larceny  in   1799 

liens  on,  see  Liens. 

owner  making  or  exhibiting  false  bill 

of  lading,  punishment 1S18 

pilotage,  see  Pilotage. 

refusal  to  submit  to  examination  of 

health  ofllcer  2136 

sale,  evidence  of 795 

Shore- 
ocean  shore  declared  public  highway. 4817 

Shows — 
license    and    penalty    for    exhibiting 
without     3878-3880 

Shrubbery — 
injury  to,  action  of  trespass  for....  348 

Sight- 
paper  at,  is  on  demand 4409 

must  be  presented  for  acceptance.. 4546 

Signals — 

for  mine  8987 

United  States  survey  signals,  penalty 
for  defacing  4773 

Signature — 

afl!lxing  fictitious,   is  forgery 1868 

includes  what,  in  criminal  code 2183 

testimony  of  witness  as  to 776 

to  negotiable  instrument,  see  Nego- 
tiable Instruments. 

Singular  Number — 
includes  plural  in  criminal  code 2187 

Skid  Road- 
See  Logging  Road  or  Chute, 
condemnation  of  land  for  and  liability 
as  common  carrier 5093-5094 

Slander — 

answer  in.  what  to  contain 92 

costs  and  disbursements  in  action...  561 
Justice  of  peace  has  not  Jurisdiction.  927 

limitation  of  action S 

pleading  in  action 92 

Slavery — 

prohibited    Art.  I.  9  34 

questions  on  adoption  of  constitution 
Art.  XVIII,  SS2.  4 

Slaughterhouse — 
unclean,  penalty  2132 

Slaughtering — 
calves  under  what  age.  unlawful 3793 

Smallpox — 
ship  entering  Columbia  without  dis- 
playing yellow  flag,  penalty 2136 

Smokestack — 
fixed  to  be  lowered  on  what  boats... 2 100 

Snake   River — 
Jurisdiction  over   Art.  XVI,  8  1 

Societies — 
incorporation  of,  see  Corporations. 

Sodomy — 

definition  and  punishment  for 1939 

evidence  In  prosecution  for 1405 

Soldiers'  Home — 
adjutant  to  act  as  secretary  and  du- 


ties of 3582 

annual  appropriation  for 358S 

application  for  admission  to 3588 

board  of  managers  of  national  home 

may  inspect   8586 

employees,  appointment  and  reznoval.3580 
establishment,  supervision  and  man- 
agement of   3578,  3580 

governor  to  visit  when 3590 

object   of    3579 

officers,    appointment,    removal,    and 

vacancy    3580 

to   be   ex-soldiers,   sailors,    or   ma- 
rines   8581 

printing  report  of  trustees 2430 

report  of  commandant  to  goverxiiiient.3589 

salary  of  officers 3587 

vouchers,  how  audited  and  paid 3584 

what  sums  to  be  placed  to  credit  of 
fund,  and  whom  to  receipt  for... 3583 

who  admitted   to 3579 

Soldiers*  SallorSf  and  Marines — 
bond    of    persons    undertaking    relief 

service  3592 

fund  for  relief,  how  obtained 3691 

how  provided  for  and  restrictions  upon 

sending  to  poorhouse 3594 

Indian  war  veterans,   registration  of 

3696  -3598 

manner   of   proceeding   for   relief   of 

beneficiaries  of  fund 3692-3593 

not  to  vote Art.  II,  \  5 

quartering  *  soldiers    on    people    pro- 
hibited     Art.  I,  §  28 

relief,  for  what  purpose  given 3591 

who  entitled  to 3591 

Southern  Oregon  State  Normal  School — 

See  Eklucatlon. 
Speaker  of  House — 

bills  to  be  signed  by Art.  IV,  |  26 

compensation   Art.  FV,  %  29 

Special    Laws — 

not  to  be  passed Art  IV,  SS  23,  24 

what  corporations  may  be  formed  un- 
der      Art.  XJ,  8  2 

Special  Proceedings — 

Judgment  in.  what  is 593 

motion  and  order  same  as  in  action  593 

parties    to,   how   deslsrnated 592 

punishment   of   contempts,    see    Con- 
tempt, 
writ   of   habeas   corpus,    see   Habeas 
Corpus, 
of  mandamus,  see  Mandamus, 
of  review,  see  Review,   Writ  of. 
Staff  Officers — 
See   Militia. 
Stallion- 
license,  copy  to  be  posted 4321 

Jurisdiction    in    prosecutions    under 

act     4325 

permitting  service  without,  penalty.432i 

petition  for -. 4319 

to   be    obtained 4318 

what  to  state  and  fee 4320 

lien  for  service 4323 

list  of  service  to  be  flled  with  county 

court  and  contents  of 4322 

running  at  large,  may  be  gelded  when 

4205-4206 

Stamp — 

use  of  counterfeit,   punishment 1840 

Stats- 
account  with  treasurer,  secretary  to 

keep 2402 

action  against,  special  laws  prohibited 
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State— conti  n  u  ed— 

Art.  IV,  S  23 

what  authorized Art.  IV,  8  24 

who  not  to  prosecute.. Art.  XV,  9  7 
In  name  of,  for  usurpation  of  office 

or  franchise    367 

to  annul  lettern  patent 368 

verification    of   pleadings 81 

appeal,    state    not    required    to    give 

bond  on    577 

appears  by  attorney 1050 

who  to  appear  for 2421 

boundaries  of Art  XVI,  5  1.  .p.  73 

claims  against,  auditing  and  drawing 

warrants     2398 

paid  in  what  money 3158 

proceedings   In   determining 2399 

requirements  of  and  auditing 2397 

who  not  to  prosecute. .  .Art.  XV,  §  7 
collection  of  money  due,  compensation 

of    attorneys    for 2397 

who  to  direct 2397 

Specific  Performance — 
action  for  nondelivery  of  gold  dust, 

Judgment  in  6724 

as  to  real  property,  statute  of  frauds 

not   to   prev'ent 794 

certificate  of  registered  title,  conclu- 
sive evidence  in 5436 

contract  for  particular  kind  of  money. 
Judgment  rendered  for,  when  and 

how   enforced    5723,5726 

notice  and   certificate  of  sale,   when 
to  state  kind  of  money  for  which 

sale  made   5727 

redemption    to   be    made    In   kind    of 

money    specified   in   certificate... 672 8 
what   contract   deemed   to   pay   gold 

coin    only    5725 

Speech — 
freedom    of,    and    responsibility    for 

abuse     Art.  I,  §  8 

Spendthrift- 
guardian  for,  see  Guardian  and  Ward. 
Spices — 

to  be  labeled  adulterated,  when 3780 

Spotted   Fawn — 

protected     2009 

Springs — 
appropriation  of  water  from 5019 

Squirrel — 

silver  gray,   protected 2013 

penalty  for  killing 2049 

State- 
confession  of  Judgment  against,  who 

may  make  187 

corporations,  not  be  stockholder 

Art.  XI.  S6 

costs,  liability  for 576 

not    required    to    advance    or    give 

security     577 

credit,  not  to  be  loaned. .  .Art.  XI,  S  7 
debt,   interest  on,  legislature  to  pro- 
vide for    Art.  IX,  8  2 

not   to  assume,   except.. Art.  XI,  8  8 
fees  of  county  officers,  when  state  to 

pay    2987 

grants  to,  without  statement  of  pur- 
pose,   disposition    of  .Art.  VIII,  8  2 
liability  for  compensation  to  sheriff.  1039 

lien  in  criminal  action,  when 2168 

limitation  of  action  by 13 

not  to  be  interested  in  stock  company 

or  corporation   Art.  XI,  8  6 

not  required  to  give  bond  in  any  ac- 
tion      577 


party  in  divorce  proceedings 996 

plaintiff  in  contempt  proceedings....  667 

property  of,  exempt  from  execution . .  227 

persons  required  to  account  for.... 2397 

seal,  description  2406 

to  be  recorded 2396 

what,  and  who  to  keep.  Art.  VI,  6  3 

securities,  custodian  of,  who  is 2389 

set-ofP  against  state  must  have  been 

exhibited    to    secretary 2399 

stationery,  how  furnished.  Art.  IX,  9  8 
officers  not  to  be  interested  in  bids 

for  Art.  DC,  8  8 

suits  against,  special  laws  prohibited 

Art.  IV,  §23 

what  authorized   Art.  IV,  8  24 

who  not  to  prosecute.  .Art.  XV,  8  7 

who  to  appear  for 2421 

Supplies,  advertisement  for  and  prefer- 
ence     2460-2463 

to    pay    for    support    of    nonresident 

pauper     2660 

treasurer,  see  Treasurer. 

trial  fees  not  to  be  paid  by 1091 

verification  of  pleadings  by 81 

of  statement  when  controversy  sub- 
mitted without  action 194 

States— 

acts  of  to  be  deposited  in  state  library 
State  Agricultural  College — 
See  Education, 
chemist  to  analyze  adulterated  sub- 
stances   2127 

State   Bacteriologist — 

office  created  and  duties 2426 

State  Biologist — 

office   created   and   duties 2427 

printing  of  biennial  report 2430 

State  Board — 
of  agriculture,  see  Agriculture,  State 

Board  .  of. 
of  horticulture,  see  Horticulture, 
of  immigration,  appointment,  powers, 

etc 2464 

honorary  commissioners  may  be  ap- 
pointed     2466 

vacancies,  how  filled 2465 

of  land  commissioners,  see  Lands, 
state  boards  and  commissions,   legal 

adviser  of,  who  is 2425 

State  Buildings — 
commissioners  to  supply  with  water. 5045 
light,    water  and   heating  plant,   ap- 
propriation for •.  6051 

authority  of  board  to  acquire  rights, 
franchises,  to  Improve  and  re- 
pair plants,  etc 5060 

to  contract  and  acquire  property 

for  6046 

condemnation,    action    In    name    of 

state     6048 

proceedings  to  condemn  property.. 504 7 
secretary  of  state  to  audit  claims. 5049 
transfers    to    be    made    directly    to 

state     5048 

power    of   board    to    erect   light   and 

heating   plant 5046 

State  Insane  Asylum — 

See   Insanity. 
State  institute  for  Blind- 
See  Blind. 
State  Land  Agent — 
See  Lands. 

printing  report  of 2430 

State  Land  Board — 
See  Lands. 
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State  Land  Board— continued- 
School  Funds: 

investment  In  bonds,  when 3315 

loans,  and  conditions  of.. 33 16 -33 16,  3326 
board    may    bid .  in    property    on 

foreclosure     3320-3321 

collection  and  distribution  of  in- 
terest    3318-3819 

not  to  specify  fund 3317 

security     inadequate,     board     to 

foreclose   3320 

sale  of  property  bid  in  on  foreclos- 
ure   and    record   and    ratification 

of   8821 

State  Lands — 
See  Lands. 

trespassing  on,  punishment 1827 

State  Irlbrary — 
librarian,  election  and  place  of  resi- 
dence     2461 

report   of,    printing 2430 

what  to  contain 2463 

salary  and  duties 2464 

undertaking    2462 

superintendent  of,  who  la 2446 

when  to  be  kept  open 2448 

where  situated- 2447 

who  may  take  books  from 2449 

State  PenlteAtlary — 
See   Penitentiary. 
State   Printer — 

bills,  etc.,  how  ordered  printed 2440 

bond  of  2428 

compensation  Art.  Xn,  9  1.  .2436,  2443 

duties   of    Art.  xn,  81.. 2430 

election   Art.  xn,  S  1 

measurement  of  printing  and  warrant 

for  2442 

oath  of 2428 

office,  where  kept  and  how  supplied. 2429 

paper  for,  binding,  etc 2436 

printing   supreme    court    rei^ort   and 

compensation  for  2443 

session    laws    and    Journals,     within 

what  time  to  be  printed 2437 

term    Art.  XH,  9  1 

when  ceases  2864 

typographical     requirements,     paper, 

etc 2431-2434 

warrant    for    session    laws,    etc.,    to 
issue  after  examination  of  work.2438 
State  Reform  School — 
See  Reform  School. 
State  School  for  Deaf- Mutes — 

See  Deaf -Mutes. 
State  Soldiers'  Home — 
See  Soldiers'  Home. 
State  Stove  Foundry — 

printing  report  of  commissioners 2430 

State  Treasurer — 
See  Treasurer. 
State  University — 

See   Education;   University. 
State  Veterinarian — 
See  Veterinarian. 
State  Weather  Bureau  Service — 

See   Weather  Bureau   Service. 
Statements — 

preliminary,  to  Jury 132 

secretary    of    state    to    require    from 

whom 2400 

Stationery — 

state,    how    furnished Art.  DC,  8  8 

notice  and  bids  for 2396 

officers  not  to  be  interested  in  bids 
for  Art  IX,  9  8 


Statute— 

See  Acts;  Bills;  Laws. 

construction  of  by  court 13< 

•how  construed 706-707 

in  favor  of  natural  rights 714 

definition    734 

every  statute   to  be  pul^llc,   unless.. 

Art.  IV,  I  27 

limitation  of  action  on  liability  cre- 
ated by  .^ € 

penal,  how  construed 2193 

private,  how  pleaded 89 

how  pleaded  in  criminal  action.... HIS 

public  and  private,  defined 786 

recital  in  as  evidence 740 

when  to  take  effect Art.  IV.  9  28 

Statute  of  Frauds — 
agreements  .not  in  writing,  what  and 

when  void  797 

authority   to   execute   sealed    instm- 

ments  to  be  under  seal 79€ 

debt,   default  or   miscarriage   of  an- 
other,  agreement  to  answer  for, 

evidence  necessary  T97 

executor  or  administrator,  agreement 
to  pay  debt  of  decedent,  evidence 

necessary  797 

grub  staking  contracts 39K 

marriage,'  agreement  upon  considera- 
tion of,  evidence  necessary 797 

personal    property,    evidence   of   sale 

necessary     * 797 

real  property,   agreement  concerning 

made  by  agent  of  party 797 

evidence  of  sale  or  transfer  nec«sM 

sary    798 

lease  less  than  a  year,  not  within 

statute    798 

over  one  year  to  be  in  writing. .  797 
provision  as  to.  not  to  limit  testa- 
tor's power  or  power  of  court  to 

compel  specific  performance 794 

representations  as  to  third  person,  to 

be    in    writing 79S 

vessel,  evidence  of  sale  or  transfer..  796 
will,  evidence  other  than  writing  not 

admissible    791 

revocation  or  alteration,  what  evi- 
dence necessary   792 

soldier  or  mariner,  when  may  make 

nuncupative  will   791 

to  be  in  writing 791 

Statute  of   Limitation— • 

See  Limitation  of  Actions, 
does  not  run  against  public  in  public 

property    4829 

Stay  of  Proceedings — 

in    criminal    action 1474-1478 

on   appeal,    amendment   of,    proceed- 
ings  for    M9 

bond  and  when  dispensed  with. 650-551 
contempt  proceedings  have  not  ef- 
fect of  676 

enforcement  of  Judgment  notwith- 
standing    553 

Steamboat — 

fitting  out  and  destroying  with  inten- 
tion to  defraud 1816-1817 

Injuries  from  careless  navigation 40(4 

negligent  management,  injury  to  prop- 
erty and  life 1776 

owner  making  or  exhibiting  false  bill 

of    lading,    punishment 1818 

smokestacks  fixed   to  be  lowered  on 
what  boats 2101 
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Stolen  Property — 


Stencil — 

for    dairy    product,    commissioner   to 

furnish  and  fee  for 3774 

required  for  creamery 3770 

Stenographers — 

circuit    court,    appointment   and    du- 
ties      903-908 

for  legislature,   at  what  time  to  re- 
port for  work 2379 

compensation   2376 

must  be  competent 2378 

under  whose  direction  and  hours.. 2374 
Stock- 
See  Corporations. 

bank,  taxation  of 3042 

unpaid,  liability  of  holder. Art.  XI,  8  8 
Stock,  Live— 

See  Animals;  Live  Stock, 
injury  to  on  railway  between  Portland 

and  Ashland,   liability 6146 

killing  by  railway,  notice  to  be  given 

and  penalty  for  failure 6141-6142 

or  injuring  by  railway,  evidence  of 
negligence  and  what  to  defeat 

recovery   6143 

service  of  summons 6144 

liability  of  railway  for  killing 6139 

marks  and   brands,   see   Brands  and 

Marks, 
permitting  to  run  at  large,  when  not 
deemed  contributory  negligence.. 6 143 
Running  at  Large: 
See  Animals, 
after   vote   against.    Impounding  and 

proceedings    thereon 4247  ' 

penalty  and  disposition  of 4246  | 

In    Sherman    county,    arl)itration    of 

damages  and  charges 4252 

disposition   of  proceeds   of  sale.... 4254 

fees  of  constable 4253 

Individual    record    of,    payment    to 

finder   .' 4256 

liability   of    owner 4248 

notice  of  taking  up 4249 

owner     may     recover    property    on 

claim,  after  paying  damages 4250 

sale    of.    when    unclaimed 4251 

prosecution  for,  after  vote 4245-4246 

notice  required    4245-4246  i 

voting  as  to 4243-4246 

Stock  Inspector: 
appointment,  oath,  bond,  ^nd  duties. 426S 
certificate  for  bringing  sheep  into  or 

moving  within  state 4269  i 

for  moving  infected  sheep 4270  | 

deputies,  appointment  of 4268 

duty    as    to    cure    and    quarantine    of 
diseased  sheep  and  expenses  of.. 4271 

to  report  to  state  veterinarian 4285 

granting  permit  to  move  sheep  with- 
out examination,  penalty 4272 

liability     for    damage     while     curing 

sheep    4271 

obtaining  permit  for  moving  sheep.. 4277 
penalty  for  refusing  information  to.. 4274 

record,    index  of 4276 

to  be  kept  and  what  to  contain 4276 

salary*  and  fee 4272 

Stockholder — 

liability  of   Art.  XI,  5  3 

municipal  corporation  not  to  be 

Art.  XI,  S9 

state  not  to  be Art.  XI,  8  6 

Stock  Way- 
right  to,  of  owners  abutting  on  high- 
way    4843 


buying,  receiving  or  concealing,  pun- 
ishment    1809 

custody  and  disposition  of.  In  prose- 
cution   1665-1671 

may  be  claimed  within  what  time...  1671 

not  claimed,  disposition  of 1670-1671 

Streams — 

See  Navigable  Rivers  and  Streams. 
as  boundary  in  conveyance,  rights  of 
grantor  to  thread  of  stream  In- 
cluded    867 

closed  for  purposes  of  propagation  of 

fish,   how    4106 

mill   owner   entitled   to   damages   for 

injury    to  embankment 3948 

may  repair  or  fortify  banks,  when. 3940 

placing  drift  In,  penalty 2108 

unnavlgable,  see  Unnavigable  Streams. 
Streets — 

See  Roads  and  Highways  . 

grading,  lien  for 6647 

Street  Cars — 

fare  in  cities  of  fifty  thousand 2096 

track,     tampering    with,     misplacing 

switch,  etc..  penalty 2138-2139 

vestibules  required  during  what 
months,  how  constructed  and  pen- 
alty    2101-2104 

Striking  Out- 
irrelevant  matter,'  etc 86 

motion  for,  when  to  be  filed 81 

pleading,  causes 106 

for  refusal  of  party  to  be  witness..  809 
Stud -horse — 

license,   copy  to  be  posted 4321 

Jurisdiction,    in    prosecution    under 

act   4826 

permitting  service  without,  penalty.4324 

petition  for   4319 

to   be   obtained    4318 

what  to  state  and  fee  for 4320 

lien  for  service   4323 

list  of  service  to  be  filed  with  county 

court  and  contents  of 4322 

running  at  large,  may  be  gelded  when 

4206-4206 

Sturgeon — 

See  Fish. 
Style— 

of  Mil  In  legislature Art.  IV,  8  1 

submitted  to  people p.  72 

Submitting  Controversy — 

without  action   193-195 

Judgment  entry,  what  to  state  and 

time  of  199,  201 

Subornation  of  Perjury — 

definition  and  punishment 1876-1S76 

indictment,  pleading  in 1321 

Subpoena — 

In  Civil  Procedure: 

by  whom  Issued 802 

definition 801 

disobedience  of,  is  contempt 662 

punishment  and   liability 809-810 

duces  tecum   801 

in  blank,  when  and  how  issued 803 

may  require  attendance  before  what 

persons    802 

pilot  commission  may  Issue,  how 
served,   returned  and  penalty  for 

refusing  to  obey   3997-8799 

served  how  and  by  whom 804 

when  witness  concealed,  how 806 

service,   proof   of    806 

witness  bound  to  attend  and  testify..  868 
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Subpoona— continued— 

outside    of    county    or    more    than 
twenty  miles  from  place  of  trial.  807 
In  Criminal  Action: 

by  whom  served  1549 

definition  of   1541 

duces  tecum   1548 

for    more    than    five    witnesses,    how 

obtained    1644-1546 

form  of  1547 

how  served  and  proof  of  service 1550 

magistrate  may  Issue 1542 

form  of  1B47 

out    of    county    or    more    than    thiry 

miles  distant   1551-1552 

provisions  of  civil  code  applicable...  1553 
witnesses,  at  trial,  who  to  Issue.  1544 -1545 
before  gfand  Jury,  who  to  issue.. .  .1543 
Subscribing  Witness — 

defined  769 

proof  by 773 

Subscription— 

of  pleadings   82 

want  of.  motion  to  strike,  when  to 

be  filed   81 

pleading  may  be  stricken  out  for  106 
Substitution — 

(yf  landlord  as  party  instead  of  tenant  327 
Successive — 

actions  or  suits 525 

Suffrage — 

See  Elections. 
Suicide— 
procuring  or  assisting  in,   man- 
slaughter     1747 

Suits  In  Equity — 
See   Equity, 
adverse  claim  to  real  property,   suit 

to   determine    516 

appearance  in,  how  made 542 

arrest  in  404 

bills  of  revivor  and  review  and  cross 

bills  abolished    391 

boundaries,   suit  to  establish 518-522 

causes  for  which  maintainable 390 

Joinder  of  403 

chapter  of  code  of  civil  procedure  on 

appeals,  costs,  etc.,  applies  to. . . .  523 
complaint,  insufficiency  of.  may  be  ob- 
jected to  on  trial 401 

conduct  of  trial  407 

consolidation  of  suits 526 

costs  and  disbursements  in,  see  Costs 
and  Disbursements. 

counterclaims  in   402 

cross  bill  abolished,  except 391 

decisions,    what   to   contain  and   how 

stated   406 

decree,   enforcement  of 415-416 

entry  of    414 

of  dismissal,  after  trial,  causes  and 

effect  of   411 

before  trial  and  effect 412 

what  are  and  law  applicable 410 

when  and  within  what  time  given..  414 
depositions,  objections,  how  and  when 

taken    408-409 

part  of  excluded,  cross-examination 

excluded    409 

devisees,   suits  against,  see  Devisees, 
divorce,  see  Divorce, 
evidence  in.  see  Evidence, 
executors  and  administrators,  suits  by 
and    against,    see    Executors    and 
Administrators, 
foreclosing  Hen,  see  Foreclosure. 


heirs,  suit  against,  see  Heirs. 

In  whose  name  prosecuted 393 

injunction,  see  Injunction, 
inspection    of    books,    etc.,    and    dis- 
obedience of  order  for 533 

legatees,  suits  against,  see  Legatees. 

limitation  of  392 

lost  papers  and  pleadings,  how  sup- 
plied     624 

marriage,   suit  to  dissolve,  see  Mar- 
riage; Divorce. 

*mode  of  proceedinir 391 

ne  exeat  abolished   404 

next  of  kin.  suits  against,  see  Next 
of  Kin. 

notices  and  service  o*f 538-545 

objections   not  waived   by  raflure  to 

answer  or  demur 401 

olf er  of  compromise  53:3 

orders,  what  are 410 

jMirties,  how  known 390 

numerous    395 

who  may  be,  and  Joinder  of 394-396 

partition  of  real  property,   see   Peu*- 

titlon. 
patent  to  real  property,  suit  to  cancel  517 

pending,  when  suit  deemed 526 

proceedings,  to  be  in  name  of  attor- 
ney     1660 

provisions  of  law  actions  applicable  to 

396,  402,  406.  410.  413.  414,  416 

quieting  title 516 

venue  of  397 

real  party  in  interest  to  sue 393 

receiver,  when  appointed lOSl 

reference,  when  allowed  406 

school  districts,  suit  against,  notice  on 

whom  served 3369 

state,  suit  against  Art.  IV.  8  24 

successive  suits,  when  maintainable.  525 

summons,  service  of 39d 

service  by  publication 4O0 

survival  of  suits 4S4 

taken  under  advisement 411 

testimony,  how  taken  and  kept 406 

to  stay  action,  when  and  how 431 

trial    of.    conduct    same    as    in    law 

action   407 

decision,  what  to  contain  and  how 

stated   406 

evidence  excluded  to  be  taken  when  406 

issues,  how  trlel 405-4(^ 

venue  of   397 

change  of  39S 

Sum  Certain — 

in  negotiable  instruments,  what  is.... 4404 
Summons — 
in  action  for  killing  or  Injuring  live 

stock  by  railway 5144 

in  forcible  entry  and  detainer,  serv- 
ice of  5749 

in  Justice  court,  by  whom  served 220f 

how  Issued,  sigrned  and  directed  and 

what  to  contain 22fll 

how  served  and  return  of 22^ 

In  partition  suit   ^ 438-439 

in    proceedings    to    register    title,    to 
whom   issued,   what  to  state  and 

how  served    541f 

not  served  on  all  defendants,  proceed- 
ings       61 

on  attachment  of  boat  or  vessel  for 

damai^e  to  property  on  shore 46S'* 

on  procedure  to  confiscate  fish  appli- 
ances     4111 

personal  service  of.  on  person  out  of 
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Su  mmons— conti  nued— 

state,  how  made 57 

proof  of  service  62 

may  be  made  by  affidavit 820 

publication   of,    in   action   to   recover 
realty,  when  defense  allowed  after 

judgment    339 

in  partition  suit 439 

in  suit  in  equity,  generally 400 

in  what  cases  and  what  to  contain. 66-60 

manner  of 57 

when  defendant  allowed   to  defend 

after  judgment   69 

when  Judgment  delayed  and  defense 

allowed    185 

requisites  of   62-63 

returned^  not  found,  proceedings 60 

served  by  whom,  and  when  and  how 

■  returnable    54 

how  and  upon  whom 56 

when  may  be  served 61 

service  of,  court  has  jurisdiction  from 

time  of    63 

In   suit   when   more    than   one   de- 
fendant     899 

law  as  to  notice  does  not  apply 544 

proof  of 62 

niay  be  made  by  affidavit 820 

publication  66-60 

in  suit  in  equity 400 

Sunday — 

arrest  may  be  made  on,  when 1604 

barbering    on    Sunday    unlawful    and 

punishment    2097-2099 

Instrument  maturing  on,  payable  when 

4487,  4592 

liquor,  selling  or  giving  away  on,  pun- 
ishment    1974 

serving  civil  process  on,  punishment.  1929 
what   business    prohibited,   and   what 

allawed  on  1968 

Superintendent — 
deaf-mute  school,  see  Deaf-Mutes, 
insane  asylum,  see  Insanity, 
penitentiary,  see  Penitentiary, 
public  instruction,  see  Education. 
Supervisor — 

See  Roaxls  and  Highways. 
Supplemental  Pleadings — 

when  allowed  and  what  to  contain...  108 
Supplementary  Proceedings — 
disobedience  of  judgment  debtor,  pun- 
ishment     256 

examination  of  Judgment  debtor 255 

order  for 254 

garnishee,   examination  of  and  order 

for    258 

Judgment    debtor,    may    be    arrested 

when     • 257 

may    be   restrained   from   disposing 

of  property    256 

what  earnings  are  exempt 228 

order  for  Judgment  debtor  to  appear 

and  answer   254 

public  officer  not  liable  to  answer  as 

garnishee    280 

Supplies — 
in  counties  of  fifty  thousand.  ...2650-2652 

in  Multnomah  county 2594 

public,  requirement  2403 

what  products  to  be  preferred ..2462 

state,  advertisement  for,  what  to  con- 
tain     2460-2463 

stationery,  how  furnished 

Art.  XI,  §8 

what  need  not  be  advertised 2461 


Support — 

See  Paupers. 

application  for  by  wif6, 5240-5243 

I>arents  and  children  bound  for  when. 5254 
when  relatives  of  poor  liable  for,  and 

order  2654-2655 

Supreme  Court — 
appeal   to,    time  within  which   to   be 

taken    549 

causes  in,  where  heard  and  when.... 2470 
chief  justice,  who  to  be. .  .Art,  VII,  §  6 

clerk,  appointment  of 885 

deputies  886 

not  to  be  or  have  partner  acting  as 

attorney ^ 889 

salary  886 

to  account  for  trial  fees,  when.....  1095 

costs  in,  what  allowed 664 

decisions,  report  of  to  be  filed  where . . 

Art,  Vn,  8  7 

distinct  class  of  judges.  Art.  VII,  8  10.  .2467 

fees  in  and  disposition  of 887-888 

trial  fees  in 1086 

how  disposed  of 1095 

how   constituted  and  qualification  of 

Judges Art.  VII,  88  2,10 

Judges,  additional  compensation  for.  .2472 
elected  in  distinct  class. Art.  VII,  S  10.  .2467 

election    2468 

may  administer  oath  to  legislators. 

Art.  IV,  8  31 

oath  of Art.  vn,  8  21 

opinion  of,  .  to  be  in  duplicate  and 

disposition  of  2471 

qualifications  of. Art.  VII,  8  2.. 2474 -2475 
removal  of,  for  what.. Art.  VII,  8  20 

salary    Art  Xin,  8  1 

additional  compensation   2472 

term  of  office Art.  VII,  8  3 ..  2468 

when  not  to  sit  in  case. Art.  VII,  8  6 

Jurisdiction     Art.  VII.  8  6.  .884 

of  mandamus  proceedings,  when. . .  616 
officers,  appointment  and  payment. . .  885 

orga nization    884 

power  of  judges  tb  take  and  certify 

documents    936 

to  remove  and  suspend  attorney . . 

1066-1067 

vested  in  and  nature  of  .Art.  VII,  8  1 

quorum    884 

records  of,  what  and  how  kept. ..  .581-586 
reporter,  appointment,  term  and  place 

of  office  2476 

compensation    2479 

publishing  reports,  duties  as  to.2477-247S 

reports,   how  to  be  sold 2444 

plates  to  be  property  of  state 2471 

printing  and  compensation. ..  .2443,  2471 

seal,  what  and  who  to  keep 938,  941 

session  at  Pendleton,  when  held 2473 

terms  of,  when  and  where  held 

Art.  vn,  8  7.  .2469 

Sureties — 
execution    against,    right    to    enforce 

payment  from  principal 244 

in    provisional    remedy     in    Justice's 
court,  justification,  when  and  how 

made  and  on  what  notice 2210 

judgment  against,  principal  bound  by.  749 
Justification  by  surety  companies  not 

required  3762 

on  appeal  bond,  qualification  and  Jus- 
tification of  549 

on  bond  of  constable 2673 

of  county  officials,  to  justify.  .2531.  2655 
of  justice  of  peace 2666 
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Su  retios— conti  n  ued— 

surety  companies  may  be  on  what 

bonds    * 3762 

release    of.    from    bond    of    fiduciary, 

how  obtained   6770 

Surety  Companies — 
annual  statement  and  fee  for  fllinsr. .  .3757 
certificate   to   issue  to  and  effect  of, 

as  evidence   3768 

conditions  upon  which  may  do  busi- 
ness   8767 

domestic,  may  be  accepted  as  sole 
surety  on  what  and  to  what  ex- 
tent    3768 

failure  to  render  statement  or  pay  tax.3767 
fines  and  penalties,  disposition  of.... 3767 
foreifl^n    companies,     enumeration    of 
conditions  to  be  complied  with... 8760 
process  served  on  secretary  of  state, 

how  disposed  of  and  fee 3761 

secretary  of  state  )B«ent  to  receive 
process    and    time    within    which 

company  to  appear 8760 

to  comply  with  law  before  transact- 
ing business 3769 

license    3767 

fees  for,  disposition  of  by  commis- 
sioner   3757 

may  be  surety  on  what  bonds 3762 

not  required  to  Justify 3762 

obligations    of,     how    executed    and 

treated  3762 

party  may  be  allowed  sum  paid  to, 

as  costs  when 3763 

penalty     for     representing     company 

without  authority 3766 

sum  paid  by  fiduciary  may  be  allowed 

by  court  or  taxed  as  costs 3763 

tax  on   3757 

to   be   accepted   as   sole   security   on 

what 3768,  3762 

what  estopped  to  deny 3764 

Surgery — 

See  Medicine  and  Surgery. 
Surprise — 

relief  from  Judgment  through 103 

what,  cause  for  new  trial 174 

Surveyor- 
county,  see  County  Surveyor. 
Surveyor  Qenerai — 

Oregon    Territory,    appointment    and 

authority    5772 

clerical   assistance   and   oflflce   rent. 

appropriation  for    6773 

place  of  office,  salary,  bond,  etc 6773 

Surveys — 

angles,  how  read  and  recorded 4916 

by   county   surveyor,    boundaries  and 

corners,  established  how 4907-4909 

boundaries   and   corners,    establish- 
ment    of.     appeal     from,     how 

taken    4910 

costs,  how  apportioned 4911 

effect   when   established   and   re- 
cording of    4910 

how  to  be  made 2678 

land,   how  calculations  of,   made . . .  4906 
reaurveys     of     land     surveyed     by 

United  States,  rules  gx)verning. .  .4906 
surveyor  may  administer  oath,  take 

testimony,    etc 4903 

expenses    of    assistants    to    be    ad- 
vanced,  accounted  for  and  taxed 

as   costs    4902 

by  United  States  surveyor  general. .  .6774 
evidence  of  field  notes 2684 


corners,  how  marked 4914 

when  and  how  lowered 4916 

county  line,  tees  for,  how  and  w^ben 

paid 4913 

how  made  and  appeal  from 4912 

courses,  how  to  be  given... 4916 

lands  divided  by  county  line,  who  to 

make    2679-2680 

materials    to    carry    act    into    effect, 

county  court  to  purchase 4917 

penalty  for  removing  boundary   cor- 
ners, marks,  etc 491S 

United  States  survey,  assessment  of 

damages,  costs,  etc 4772 

injury   to   property,   damages,    how 

determined 4770 

penalty  for  defacing  signals,  monu- 
ments,  etc 4773 

person  making,  may  enter  upon 
lands,  erect  marks,  signals,  etc.  14769 

tender  of  damages  and  effect 4771 

what  legal  evidence  of 2676 

Survival— 

of  actions  379-380 

time  within  which  actions  be  com- 
menced by  personal  representa- 
tive       17 

who  may  sue  on 379-380 

of  suits  in  equity 484 

Survivor — 
who  presumed  to  be  when  two  persons 

perish  788 

Sutpentlon— 

of  laws,  how  effected .Art.  I,  8  22 

Swamp  Lands — 

See  Lands. 
Swan — 

penalty  for  killing    2049 

protected    2014 

sinks,  batteries,  swivel  guns,  fire, 
flash  lights,  blind,  etc,  prohib- 
ited     2016-2019 

Swine — 
not  to  run  at  large  in  what  counties. 4235 
running  at  large  may  be  taken  up  and 

sold  under  estray  laws 4237 

notice,  by  person  taking  up 4227 

to   owner  before  prosecution 4236 

owner  entitled  to  delivery  o^  when. 4228 
prosecution  must  be  after  notice. 4241 

taking  up    4226,  4242 

disposition  of   4226-4233 

proceedings  on 4242 

voting  as  to  running  at  large  in  cer- 
tain  counties    4238-4240 

Switch  Keys — 
making     without     carriers'     consent, 

punishment    2113-2114 

Talesman — 

fees,  when  allowed  and  amount 3008 

Tavern  Keeper — 
property    deposited    with    unclaimed, 
see  Lost  and  Unclaimed  Property. 
Taxes  and  Taxation — 
accounting,     penalty    for    failure    of 

sheriff  to  make 3147 

sheriff  to  make,   for  poll   tax.   and 
tax  upon  person  about  to  remove 

from  county   3142 

action  or  suit  in  regard  to  land  sold 

for   taxes,    limitation    3123 

tender  by  plaintiff 312S 

agreement  to  pay  taxes,  does  liot  ren- 
der contract  usurious 4600 

assessment  in  case  of 4601 

applied  only  to  object  stated 
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Taxes  and  Taxation— continued— 

Art.  IX,  §3 

applyin^^  money  collected  for  one  pur- 
pose to  another,   penalty 3160 

apportionment,   in  county,  when  and 

by  whom  made 3084 

certificate  of.  in  Multnomah 2685 

of  state  tax  among  counties... 3088-3091 
assessment,   bank   cashier  to  furnish 

list   of   stockholders 3063-3066 

bank  deposits  3067 

neglect  of  bank  to  furnish  list 3068 

basis  of.  Port  of  Portland 4661 

boat  owned  by  corporation,  where.. 3049 

by  municipal  corporation 2709 

capital,    where    and    to    whom   as- 
sessed   3047 

certificate  of.  penalty  for  refusal  of 

assessor  to  give 3156 

corporate  stock  not  to  be  assessed 

to  holder,  when. . . . .' 3056 

corporation,  personal  property,  where 

assessed 3047 

real  estate,  assessment  of 3044 

correction  by  board  of  equalization 

8079-3082 

by  sheriff  or  other  officer 3105 

date,   property  owned  on  what,   to 

be  assessed   3057 

deceased  person,  undivided  estate  of .3045 
equal  and  ratable,  assessment  to  be. 3037 

equalization  of 3060 

in  Multnomah 2584 

in  municipal  corporation 2710 

executor   or  administrator,   assess- 
ment of 3073 

for  street  and  sewer  Improvement, 

lien  pocket    2729 

payment  in  installments 

2727-2728,  2731 

guardian,  assessment  of 8073 

improvements  on  land,  how  valued. 3058 
in  case  of  contract  to  pay  taxes... 4601 

increase  in,  notice  required 3081 

Indebtedness,  no  deduction  for 3057 

index  of  taxpayers 3061 

lands,  how  valued  and  described... 3 05 7 

in  what  county  assessed 3057 

of  corporation,  assessment  of.... 3044 

unoccupied,  assessment  of 3057 

list  of  property,  owner  to  furnish... 3070 

to  be  sworn  to 3059,  3070 

live  stock,  transient,  assessment  of 

3139-3140 

machinery  and  merchandise,  where 

and  to  whom  assessed 3047 

mistakes    and    omissions,    what   do 

not  invalidate  assessment 3067 

nonresidents,    assessment   of   stock 

and  personal  property 8062 

partners,  assessment  of 3048 

personal  property,  assessed  where. 

3046.  8057 

how  valued   3058 

includes  what 3038 

of  corporation,  where  assessed... 3049 

of  nonresident   3062 

plats  of  surveys  and  towns,  assess- 
ment of  3061 

pledged    property,    to   whom    as- 
sessed   3056 

real  property,  how  valued  and  de- 
scribed    3067 

in  what  county  assessed 3057 

of  corporation,  assessment  of.... 3044 

what  included  In 3057 

rolling  stock  of  railway. .  .3049,  3051-3054  ' 


seagoing    vessel,    ratio    of    assess- 
ment   8068 

secretary  of  state  may  furnish  In- 
structions    3165 

swearing    owner,    and    penalty    for 

refusal  3059.  3070 

taxpayers,  index  of 3061 

trustee,  assessment  of 3073 

undivided  estate  of  deceased  person, 

assessment  of 3045 

unoccupied  land  of  unknown  owner, 

assessment  of   3057 

assessment  rolls,   additional   columns 

for  city  and  school  taxes 3078 

blanks,    preparation    and    distribu- 
tion     .3165 

entry  of  property  of  trustee,  guard- 
ian, executor,  etc 3073 

of  tax  by  Port  of  Portland,  how 

made    4650 

examination     and     correction     by 

county  coiirt 3088 

extension  of  amount  levied 3094 

form  of  3077-3078 

how  and  when  made  and  returned. 3057 

real  property,  how  described 3074 

return,  extension  of  time  for 3067 

to  be  made  out 3069 

town    where    lots    situated    to    be 

named    3072 

unoccupied  lands,  how  entered 3076 

what  to  contain   3071 

assessor,  penalty  for  refusal  to  grlve 

certificate  of  assessment 3156 

bank,  deposits,  assessment  of 3067 

deposits,  neglect  of  bank  to  furnish 

list     3068 

stockholders  in,   cashier  to  furnish 

list  3063-3066 

blanks,  who  to  prepare  and  furnish.. 8155 
boat    owned    by    corporation,    where 

assessed    3049 

capital,  where  and  to  whom  assessed. 3047 
certificate  of  assessment,  penalty  for 

refusal  of  assessor  to  give 3166 

certificate  of  sale.   Interest  on 8128 

redemption  of  void  certificate 3123 

what    to   contain   and    evidence   of 

what  3123 

collection,    certificate,    roll   and   war- 
rant delivered  to  sheriff 3094 

collector.   sherlfT   Is 8093 

bond  of  3094 

county  warrants  or  orders  received 

for  taxes  2645 

unlawful  to  receive  for  less  than 

face  value   3109 

delinquent,  collection  of 3119 

fees    for   collection,    and   who    to 

pay    3188 

personal   property   tax,    levy   and 

sale  for  3107 

road  tax   4830 

roll,  return  to  county  court 3112 

when  tax  becomes  delinquent.... 3106 
writ  for  collection  and  proceedings 

in  Multnomah 2687 

double   assessment,   sherlCP   to   cor- 
rect    3105 

false  return  or  fraudulent  act,  rem- 
edy   8148 

fees  for  collecting  delinquent  taxes 

and  who  to  pay 3138 

for  one  object,  applied  to  another, 

penalty 3160 

for  property  omitted  from  roll  and 
report  as  to 8111 
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flrrantor   or   srantee,    which   to   pay 

taxes  8153 

in  municipal  corporation .  2709,  2714-2715 

lien  creditor  may  pay 3144 

Hen  of  real  estate  tax,  what  to  in- 
clude,   priority    of   and    efTect    of 

sale    « . .  .3108 

neglect  of  duty  in  collecting 3151 

of  tax  by  Port  of  Portland,  how  and 

when  made   < 4650 

manner  of 4661 

payment,    how    noted    on    roll    and 

penalty  for  false  return  as  to 3110 

person   not   permanent   resident   or 

about  to  depart,  collection  from.. 3142 
personal  property  about   to   be  re- 
moved     3143 

poll  tax  3142 

road  poll  tax 4869 

receipt,  sherifl!  to  grive 3110 

what  to  show 3103 

records  of  collections  by  sheriff 3103 

road  work,  tax  for 4827 

school  tax,  how  collected  and  turned 

over    3100,  3374 

sherifT,  bond  of,  as  collector., 3094 

charged  with  amount  of  taxes  on 

roll 3094 

failure  to  pay  over,  penalty 3147 

failure  to  pay  over  or  make  return 
of  delinquent  taxes,  penalty.... 3116 
false     return     or     fraudulent     act, 

remedy  against   8148 

is   collector    3093 

may  make  what  corrections 3106 

settlements  with  treasurer 31(H 

amounts  of  unpaid  and  double 
taxes  to  be  credited  to  sher- 
iff     8114 

to  collect  and  pay  to  treasurer  and 

penalty  for  failure 3102-3103 

to  pay  over  collections,   when . . . 

3096,3100 

to  remit  excess  assessed 3141 

tax  roll,  return  of,  to  county  court. 

3112-3113 

what  is  and  delivery  to  sheriff. .  .3094 

time  for  payment  of  taxes 3106 

transient    live    stock,    collection    of 

tax  on 3139-8140 

treasurer,  to  keep  funds  separate . . 

3104,3101 

to  keep  school  and  city  tax  fund 

separate 3101 

to  report  and  pay  over  funds   to 

town  and  school  districts 3104 

unpaid  and  double  taxes,  credit  to 

sheriff  for    3113 

warrant   3094 

in  Multnomah 2685 

writ  for  collection  of  delinquent  and 

proceedings  in  Multnomah 2687 

consent  of  people,  necessary  to  taxa- 
tion   Art.  I,  fi  32 

corporation,    assessment    of   personal 

property,  where 3049 

assessment  of  real  property 8044 

taxed    on    capital,    stockholder   not 

taxed  on  stock   3056 

county,    may    bid    in    land    sold    for 

taxes  3131 

sale  of  lands  bid  in  by,  and  notice, 

etc 3133 

county  court,  examination  and  correc- 
tion of  assessment  roll 3083 

term   includes   what  when   used   in 


act  3130 

county  orders  and  warrant,   received 

for  taxes  2546 

unlawful   to   receive   for   less    than 

face  3109 

county  purposes,  levy  of  taxes  for... 3085 
dance  houses,   tax  on.  how  collected 

and  disposed  of 3872 

decedent's  estate,  undivided,  taxation 

of   3045 

deed,  sheriff's 3127 

effect  of   3127 

fee    3127 

fraud,  renders  void 3127 

invalid,  if  tax  paid  prior  to  sale... 3149 
need   not   issue   when   county   pur- 
chaser     3131 

on  sale  of  land  bid  in  by  county  at 

tax  sale  SU4.3U5 

registered  lands,  deeds  to 6474-5475 

deed,  tax,   in  municipal  corporation.. 2723 

deficiency  tax,  when  authorized 

Art.  DC  §  6 

delinquent,  collected  from  land  taxed. 

or  person   3119 

failure  of  sheriff  to  return,  penalty. 3115 
fee  for  collection,  and  who  to  pay.. 3138 

list,  contract  for  publishlnfir 3121 

penalty  and  interest 3106 

personal  property,  levy  and  sale 3107 

return  of,  in  Multnomah 2586 

road  tax.  sheriff  to  enforce 4830 

roll,  correction  and  examination  of.  .3117 
sale  for,  see.  infra.  Sale, 
surplus   from   sale   for,    in   Multno- 
mah   2588 

tax,  when  becomes  delinquent 3106 

taxpayer  removing,  duty  of  sherifl 

to  levy  on 3137 

description  of  land  in  assessment  roll 

3067,  3074 

what  sufficient  in  assessing',  adver- 
tising, and  selling... 3075 

diking  district,   tax  for  'Improvement 

m   4689 

word  "lands,"  how  construed 4695 

equal  and  uniform,  taxes  to  be 

Art-  1,5  32 

equally   and    ratably   assessed,    taxes 

to  be  3037 

equalization,    board,    how   constituted 

and  duties  of 3079 

board,  how  long  to  sit 3082 

in    Multnomah,    how    constituted 

and  meetings  of,  etc 2584 

meeting  of,  notice 3060 

meeting  of.  when 3060 

county  court  may  complete  correc- 
tions, when  a  '3082 

duty  of  board  to  correct 3060 

in   municipal  corporation 2710 

increase   in  assessment,    notice  re- 
quired     3081 

what  corrections  to  be  made 3080 

errors,  what  do  not  invalidate  assess- 
ment   3057 

estimate  for  county,  state  and  school 
purposes,    when    and    by    whom 

made 3084 

evidence,  records  as 3154 

excess,   remission  In  what  cases 3141 

executor  or  administrator,  assessment 

of   3073 

exemption  from  taxation. Art.  DC,  S  1.  .3039 

of  active  militia   398S 

of  arms,  uniform,  horse  and  equip- 
ment of  militia 3197 
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of  burial  lots  and  lands  of  cemetery 

association 5212,  5214 

of  firemen    967-968 

of  land  within  road  boundaries .... 

3040,  4846 

of  mining  claims  prior  to  patent.. 3980 
false  return  or  fraudulent  act  of  sher- 
iff, remedy  8148 

forms,  who  to  prepare  and  furnish. .  .3155 
goods    for    sale,    taxation    of,    where 

may  be  made 3047 

grantor  or  grantee,  which  to  pay  tax. 3153 

indebtedness,  no  deduction  for 3057 

index,  taxpayers',  to  be  kept  by  as- 
sessor    3061 

insurance  company,  disposition  of  tax 

from    3756 

foreign,    tax   from,   and   in   lieu    of    « 

what    3724 

land,  assessed  and  taxed,  where 3057 

includes  what 3057 

of  corporation,  assessment  of 3044 

unoccupied,  assessment  of 3067 

entry  of,  in  assessment  roll 3076 

legislature  to  provide  system  of  taxa- 
tion    Art.  DC,  5  1 

levy,     apportionment     of     state     tax 

among  counties  3088-3092 

by  park  commission 2758-2769 

by  Port  of  Portland,  power 4647 

when  made   4650 

county  purposes,  when  and  by  whom 

made  3086 

estimate     and     apportionment     by 
county,  when  and  by  whom  made. 3084 

general   requirements Art.  IX,  S  3 

school  purposes,  when  and  by  whom 

made  3086 

upon  what  valuation 3097 

state,    limit  of 3087 

poll  tax  3087 

town  tax.  upon  what  valuation 3097 

lien  creditor  may  pay   tax 3144 

amount    paid    by,    becomes    further 

lien    3144 

lien,  on  bank  stock  for  amount  of  tax.3042 
on   real   property,   what   to   include 

and  priority  of 8108 

limitation  of  suit  for  recovery  of  land 

sold   for  taxes 3128,  3146 

live  stock,  transient,  assessment  of.. 

■ 3139-3140 

machinery    and    merchandise,   where 

'  and  to  whom  assessed 3047 

mining  claim,  prior  to  patent,  exempt 

from  taxation 3980 

mistakes,  what  do  not  invalidate  as- 
sessment   3057 

mortgagor  and  mortgagee,  may  agree 

which  shall  pay  taxes,  when 4600 

nonresident,    assessment    of   personal 

property    3062 

notice  of  sale  for  delinquent  tax  and 

proof  of    3120 

contract  for  publishing 3121 

object  stated,  tax  to  be  applied  to... 

Art.  rx,  8  3 

municipal  corporation,  assessment  and 

collection  of  tax  by 2709,  2714-2716 

deed    2723 

for  street  and  sewer   Improvement 
In,   payment  In   installments  and 

proceedings   2727-2728,  2731 

equalization  2710 

redemption  from  sale 2723 

sale,  warrant  for 2723 


Constitution,  pages  27  to  72.] 

taxing  power  of 2710 

restriction  upon Art.  XI,  fi  6 

to   aid   in   public  works,   when   tax 

authorized  for ^  .2520-2521 

park  commissioners  may  levy.  ..2768-2759 

partners,  how  assessed 3048 

payment,    by    tenant,    recovery    from 

owner     3145 

grantor  or  grantee,  which  to  make. 3153 
lien  creditor  may  make,  and  amount 

becomes  further  lien 3144 

mortgagor     and     mortgagee     may 

agree  as  to  which  shall  pay 4600 

prior  to  sale,  renders  sale  void.... 8149 

rebate  for,  before  what  time 3106 

time  for   8106 

to  be  maxle  in  money 3157 

to  state  treasurer  by  county 3116 

personal  property,  assessed  where 

/ 3046,  3057 

assessment     and     collection     when 

about  to  be  removed 3143 

how  valued   3068 

Includes  what    3038 

levy  and  sale  for  delinquent  tax... 3107 
of  corporation,   assessed  where.... 3049 

liable  to  seizure  and  sale 3049 

of  nonresident 3062 

pledged,  assessed  to  whom 3066 

poll  tax,  amount  and  who  liable 3041 

for  road  work,   levy  and  collection 

of   4827 

state  poll  tax 3087 

Port  of  Portland,  power  to  levy  tax,. 

see  Port  of  Portland, 
property,  omitted  from  roll,  sherifF  to 

assess  and  report 3111 

subject  to  tax Art.  IX,  S  1.  .3037-3038 

bank  stock,  how  taxed 3042 

public  library,  tax  for 3569-3570 

public  works,   tax  for,  when  author- 
ized    2520-2621 

railways,  rolling  stock,  a^ssessed  where 

3049,  3061 

rolling  stock,  definition  of 3051 

false    statement,     or    neglect    to 

make,  penalty 3053-3064 

valuation  and  assessment  of 3062 

statement  of  rolling  stock  and  miles 

of  road    3061 

to  have  office  and  managing  agent 

in   state    8060 

real    property,    assessed    and    taxed 

where   3067 

includes   what    3067 

description   In  assessment  roll 3074 

what  sufficient  in  assessing,   ad- 
vertising and  selling 3076 

of  corporation,  assessment  of 3044 

unoccupied,  assessment  of 3057 

entry  of,  In  assessment  roll 3076 

rebate,  for  use  of  wide  tire  wagons . .  4863 

if  paid  before  what  time 3106 

receipt,   sherifT  to  give 3110 

what  to  show 3103 

records,  of  officers  as  evidence 3164 

recovery  of  lands  sold  for,  limitation 

of  suit  or  action 3128,3146 

redemption,    certificate    of    and    in- 
dorsement on  records 3125 

In  municipal  corporations 2723 

to  be  noted  on  roll 3124,3129 

to  inure  to  benefit  of  owner 3124 

when  land  bid  In  by  county 3131-3132 

within  what  time  and  how  made.. 

3123-8124 

registered  land,  sale  of  and  deed  to 
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6474-5476 

relief  of  soldiers,  sailors  and  marines, 

tax  for , 3691 

remission  of  excess  by  sheriff  in  what 

cases    3141 

return  of  payment,  penalty  for  false. 3110 

of  unpaid  taxes  in  Multnomah 2686 

restriction    upon    municipal    corpora- 
tion     Art.  XI,  §6 

road   taxes,   action   for,   costs   in,   on 
failure  to  produce  receipts  before 

action   brought    4827 

addition  of  omitted  name 4833 

delinquent,  action  to  recover 4837 

presumption  that  delinquent  was 

warned  to  work 4846 

sheriff  to  enforce 4830 

exemption  of  firemen 4831 

of  militiamen 4832 

extra  tax,  when  may  be  assessed.  .4838 
for  improvement  of  roads  beginning 
or    terminating     in     incorporated 

town,  limitation 4811 

general  fund,  expenditure  of,  super- 
vision     4866 

how  levied,  collected,  etc 4852 

to  be  in  lieu  of  what 4857 

list  of  persons  liable,  how  made... 4826 

no  property  exempt  from 4845 

poll    tax,    amount,    who   liable   and 

how  collected   4858-4869 

bond  of  supervisor  as  collector. .  .4861 

collection,  proceedings  for 4869 

county  court  may  provide  for  cash 

payments    4862 

expenditure  by  supervisor. 4860 

levy  and  collection 4827 

no  exemption  allowed 4859 

rebate  for  use  of  wide  tire  wagon. 4863 

receipts  and  acounting  for 4862 

rolling  stock,  assessed  where 3049 

valuation  and  assessment  of. .  .3051-3052 

sale,  certificate  of,  contents  of 3123 

certificate  of,  evidence  of  what.... 3123 

interest  on 3123 

redemption  of  void  certificate 3123 

conveys  what  estate 3126 

county  authorities  may  bid  In  prop- 
erty   3131 

sale  of  land  bid  in  by  county,  and 

notice  of,  etc 3133,  3136 

delinquent  list,  contract  to  publish. 3121 
description  of  land,  what  sufficient. 3075 
in  Clackamas  county,  notice,  where 

published    2628 

how  conducted  and  to  whom  prop- 
erty sold  3122 

levy  not  required 3117 

notice  and  proof  of 3120 

of  land  bid  in  by  county,   sale   of 

and  notice  3133,  3136 

sheriff's  deed  and  title  conveyed. 

3134-3135 

of   registered   land,   general   provi- 
sions      6474-5475 

prior  payment  of  taxes  renders  sale 

invalid    3149 

publication  of  delinquent  list 3121 

purchaser's    name    and    assignment 

to  be  entered  on  tax  roll 3129 

redemption,  indorsement  on  records.3125 
release  of  certificate  of  sale,  what 

amounts  to 3125 

to  be  noted  on  tax  roll 3124.3129 

when  land  bid  in  by  county. 3131 -3132 
within  what  time  and  how  made. 


3133-3124 

suit  to  set  aside,  tender  required.. 3 li 8 
surplus  from  sale  in  Multnomah.  ..2688 
to  county,  action  or  suit  as  to.  lim- 
itation     3135 

action  or  suit  as   to,   tender   re- 
quired     3135 

validated  3135 

warrant,  to  have  effect  of  executlon.3118 

when  and  how  issued 3117 

when  held   3120 

school  tax,  aggregate  value  of  assess- 
able property  to  be  compiled 3096 

agricultural  college,  tax  for 3541 

assessment  and  levying  in  districts 

of  first  class   3419 

computing  and  extending 3099 

for  building  purposes   and   interest 

on  loan  for  building 33S9 

for  establishment  and  maintenance 

of  county  high  school 343S 

for  library  purposes 3462 

for  maintenance  of  university 352!9 

for  payment  of  bond 3389 

general,  levy  and  collection. .  .3374.  30S6 

levy,  made  on  what  valuation 3097 

rate  of,  clerk  to  be  notified 309S 

power  of  district  meeting  to  levy. .  .3385 
treasurer  to  keep  funds  separate.. 

3101,  3104 

to  report  and  pay  over  funds 3104 

sheriff,  bond  as  collector 3094 

charged  with   amount  of  taxes   on 

roll     3094 

delivery  of  certificate,  roll  and  war- 
rant to    ..* 3094 

failure  to  account,  penalty 3147 

to  pdy  over  or  account  for  delin- 
quent tax  3115 

false  return  or  fraudulent  act,  rem- 
edy     3148 

is  tax  collector 3093 

may  make  what  corrections  in  as- 
sessment roll   3105 

settlements  with  treasurer 3104 

amounts    of    unpaid    and    double 
taxes  to  be  credited  to  sheriff.  .3114 
to  collect  and  pay  to  treasurer,  and 

penalty  for  failure 3103-3103 

to  pay  over  collections,  when. 3095.  3100 

to  remit  excess  assessed 3141 

sheriff's  deed   3127 

effect  of   3127 

fee  for  3127 

fraud  renders  void 3127 

invalid  if  tax  paid  prior  to  sale 3119 

need   not   issue   when   county   pur- 
chaser     3131 

on  sale  of  land  bid  in  by  county  at 

tax  sale  3134-313S 

what  only  may  be  shown  to  defeat.3127 
soldiers,  sailors  and  marines,  tax  for 

relief  of 3691 

special  laws  regarding,  prohibited... 

Art.  IV,  8  23 

State  Agricultural  College,  tax  for. ..3541 
state  house,  tax  not  to  be  levied  until 

Art.  XIV.  8  2 

state  tax,  apportionment  among  coun- 
ties     3088-3092 

apportionment   and   collections,   re- 
port of  secretary  of  state 3092 

computing  amount  for  State  Agri- 
cultural  College    3541 

amount  for  university 3529 

counties  to  pay  in  what  money 3157 

limit  of  levy 3087 
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Taxes  jind  Taxation— continued- 
payment  to  state  treasurer  by  coun- 
ties  and   failure 8116 

poll  tax  3087 

failure  of  county  treasurer  to  pay 

to  state  treasurer,  penalty. 3152 

statement  of  rolling  stock  and  penalty 
for  making  false  or  neglecting  to 

make 3051-3064 

stockholder  not  taxed  when  corpora- 
tion taxed  on  capital 3056 

stockholders,  In  bank,  cashier  to  fur- 
nish lists  to  assessor 3063-3086 

surety  company,  tax  on 3767 

swearing  owner,  penalty  for  refusal.. 3069 
taxpayers,    index   of,    to   be   kept   by 

assessor     3061 

tax  roll,  additional  columns 3078 

correction  by  sheriff  or  other  offlcer.3106 
name  of  purchaser  at  tax  sale  and 

assignment  to  be  entered 3129 

preparing  and  extending  town  and 

school  tax 3096-3099 

property   omitted,    sheriff   may   as- 
sess    3111 

to  show  aggregate  value  of  assess- 
able  property   in   school  districts 

and  towns  and  cities 3096 

what  is,  and  delivery  to  sheriff 3094 

tax  title,  can  not  be  registered  unless. 6402 
outstanding,   transfer  of  registered 

land  not  allowed    6447 

tenant  entitled  to  pay  and  recover  of 

landlord  3146 

tender,  required  in  action  or  suit  in 
regard  to  land  sold  for  taxes.... 8128 
required  in  action  or  suit  regarding 
lands  bought  In  by  county  at  tax 

sale    3133 

town  tax,  aggregate  value  of  assess- 
able property  to  be  compiled 3096 

computing  and  extending 8099 

levy  made  on  what  valuation 3097 

rate  of,  county  clerk  to  be  notified 

of   3098 

treasurer  to  keep  funds  separate.. 

3101.3104 

to  report  and  pay  over  funds 8104 

transient  live  stock,  assessment  and 

collection    3139-3140 

treasurer,  county,  penalty  for  failure 

to  pay  to  state  treasurer 3162 

trustee,  assessment  of 3073 

undivided  estate  of  decedent 8046 

unoccupied  lands  of  unknown  owner, 

assessment  of 8057 

entry  of,  in  assessment  roll 3076 

vessel,  ratio  of  assessment 3068 

warrants,  of  diking  district  receivable 

for  what  taxes 4692 

Teachers — 

See  Education.  « 

Teamster — 

lien 'of.  see  Liens. 
Technical  Terms — 

to  be  avoided  in  acts Art.  IV,  |  21 

Telegraph — 

arrest  by 4761 

'    original  of  warrant  and  order  to  be 

preserved  by  company 4761 

bribing   operator   to   disclose   private 

message,   civil  liability  for 4754 

penalty  for   2150 

checks  and  money  orders  drawn  by.. 4759 

original  of  message  to  be  kept 4759 

civil  process  and  return  by 4762 

company   may   use   mark   or   device, 

13 


filing  and  protecting  of 2151 

construction    of    words    "telegraphic 

copy"  and  "duplicate" 4766 

contract  and  communications  by 4756 

copy  of  instrument  Admitted  to  rec- 
ord, when 4768 

dispatches,     to    public    oflBlcers    have 

precedence   2142 

divulging  or  altering,  civil  liability 

for    4754 

criminal  liability  for 2144 

order   of   sending   and   penalty   for 

violation   4764 

document  certified  under  seal  and  ef- 
fect of  telegraphic  copy 4760 

employee  of  company  using  informa- 
tion contained  In  dispatch,  pun- 
ishment   2146 

exemption  of  operators  and  employees 

from  military  duty 4756 

malicious  injury  to 2143 

notice  by,  and  how  considered 4757 

oflDclal  dispatches,  transmission  of... 4763 
refusing  to  send  or  delaying  dispatch, 

punishment    2147 

seal,  how  described  In  telegram 4763 

sending  or  deliverln^^  false  dispatch, 

civil  liability  for 4754 

criminal   liability    2145 

taking  Information  from  wire,   ofilce, 

etc.,  civil  liability  for 4754 

criminal  liability 2149 

willful  injury  to  posts  and  wires,  pun- 
ishment      1822 

wrongfully  obtaining  dispatch  in- 
tended for  another 2148 

Telegraph  Lines: 
county  court  to  designate  location  on 

highway    4748 

highway  and  navigation  not  to  be  ob- 
structed   4749 

private  property,  damages  for  use  of. 
how  ascertained  and  awarded... 

4750-4752 

not  to  be  taken  without  compensa- 
tion     4748-4749 

right  of  way  granted  for 4748 

right   to  construct 4748 

Telephone — 
lines,  county  court  to  designate  loca- 
tion  on   highway 4748 

highway  and  navigation,  not  to  be 

obstructed    .'4749 

private  property,  damages  for  use 
of,  how  ascertained  and  award- 
ed   4750-4762 

not  to  be  taken  without  compen- 
sation   4748-4749 

right  of  way  for,  granted  and  con- 
struction authorized   4748 

right  to  construct 4748 

willful  injury  to  posts  and  wires,  pun- 
ishment      1822 

Tenancy — 

in  common,  when  deed  or  devise  con- 
strued to  create  5341 

Joint,  abolished   5394 

deed  may  create  when 6341 

Tenants — 

See  Landlord  and  Tenant. 

can  not  deny  landlord's  title 787 

in  common,  action  against  by  co ten- 
ant     5394 

all  persons  having  undivided  inter- 
est,  deemed    6394 

certificates  of  title  for  entirety  or 
undivided    Interest    to   registered 
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Tenants— continued- 
lands    may    Issue 5426 

may  partition  estate 436 

recovery  of  real  property,  what  to 

show     837 

in  possession,  liable  for  rent  and  how 

recovered   5387-6389 

substitution   of  landlord   for,    in   ac- 
tion to  recover  real  property 827 

Tender — 

effect  as  to  costs 678 

in  action  or  suit  as  to  land  sold  for 

taxes,    what    required 8128 

when  land  bou^rht  in  by  county  at 

tax  sale 3136 

objections  to,  must  be  specified 866 

of  fees  and  undertaking^  on  service  of 

writ  of  habeas  corpus 663 

of  payment  of  negotiable  instrument, 

when  considered  as  made 4472 

offer  in  writing,  equivalent  to 864 

Terms  of  Court — 

appointment   by   Judge 901 

of  circuit  court Art.  vn,  S  8 

in  various   counties 2492-2600 

what  are    890 

of  county  court Art.  Vn,  |11..  916 

in  various  counties 2622-2623 

of  supreme  court Art  VII,  fi  7.  .2469 

Terms  of  Office — 

limitation  upon   Art.  XV,  §  2 

not   otherwise   provided   for 

Art.  XV,  5  2 

of  various  ofilcers,  see  under  specific 

office, 
pro  tempore  appointment,   when  not 
reckoned  part  of  term.Art  II,  §  12 
Territorial — 
laws  continued  in  force.  Art.  XVIII,  {  7 

officers  continued  in  office 

Art.  XVin,  §  8 

property   rights   and  liabilities  saved 

Art.  XVni,  fi  10 

roads  declared  county  roads 4816 

Territories — 
law     of    evidence     regarding     sister 

states   applies   to 761 

Territory  of  Oregon — 
crimes  against  punished  by  state... 

AYt.  xvni,  S  9 

organization  and  boundaries 6771 

Test- 
religious,  not  to  be  required  for  office 

' Art.  I.  M 

not    to   be   required   of   witness    or 

Juror    Art.  I,  8  6 

Testimony — 

See   Evidence;   Witnesses, 
admissibility  of,  court  to  determine..  136 

false  in  part,  distrusted  in  whole 857 

how  taken  in  equity 406 

of  accomplice  to  be  corroborated. .  ..1406 

viewed  with  distrust 857 

perpetuation  of,   proceedings 870-877 

See  Depositions, 
weight  not  to  be  affected  by  religrious 

belief     Art.  I.  S  6 

who  authorized  to  take 878 

Text-  Books — 
additional,   in  districts  of  first  cleiss, 

how  authorized  3408 

adopted  by  board,  to  be  used  and  none 
other  in  school,  and  penalty  for 

violation   3460 

circular,  as  to  books  adopted,  what  to 
contain  and  to  whom  issued 3466 


to  book  publishers .3448 

commissioners,  appointment,  number, 
term  and  vacancies,  how  filled... 3447 
board,  organisation  and  quorum. ..3449 

sessions   of    3449 

compensation  and  mileage 3461 

report  of,  to  state  board 3453 

secretary,   compensation  and   mile- 
age     8461 

contract  with  publishers 3454 

bond   of  publishers 3454 

when     book    adopted     by     district 

school  directors    8458 

district    directors    may    adopt    text- 
books, when  and  how 3457 

failure  of  publisher,  provision  for 3456 

for  high  school,   commission   to  pre- 
scribe   3444 

for  indigent  pupils,  loan  of 3389 

how  adopted  and  term  of  adoption 3450 

power  of  board  to  reject  proposals  and 

r,eceive  new  proposals 345S 

publishers,   proposals  of 3451 

to   send   copy   of   books    to   board. 

when    3452 

pupils   to  be  provided  with 3389 

special  session  for  adoption  of  other 

or  additional  text-books,  when... 3456 
time  within  which  to  be   introduced 

in  school    3459 

violation  of  act,  remedy 3460 

Theft- 
See  Larceny. 
Thistle—  . 

extirpation    of.    see   Weeds. 
Threat — 

procuring  election   by Art.  n,  5  7 

Tide  Land  Owner — 

right  to  seine  for  salmon 4073 

Tide  Lands — 

See  Lands. 
Tide  Water- 
as  boundary  In  conveyance,  rig^hts  of 
grantor  and   state   to   low   water 

included    867 

Tie  Vote- 
See  Elections. 
Tillamook  County — 

boundaries  of 2351,  2348,  2317,  2363 

Timber 

See  Logs  and  Timber, 
condemnation    of    land    for    tramway 
or  chute  for,  and  requirements  as 

to  public  accommodation 5093-5094 

cut.  Hens  on,  see  Liens, 
logging,  floating,  etc.,  regulations  on 
unnavigable  streams,  see  Unnavi- 
gable  Streams, 
road  or  chute,  see  Loggin^r  Road  or 
Chute. 
Time- 
computation  of  5S1 

in  indictment  to  be  precisely  .stated, 

when    1309 

in  which  to  plead,  court  may  enlarge.  103 

negotiable  instrument,  computation  of.44S8 

for  giving  notice  of  dishonor.  .4504-4506 

of  payment,  must  be  specific 4403,  4406 

to  commence  action,   see   Limitation 
of  Actions. 
Tires— 

wide,  rebate  of  tax  for  use  of 4863 

Title— 
cloud  may  be  removed  in  proceedings 

to  register  title 6418 

of  nobility,  not  to  be  conferred 
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Title— continued— 

Art.  I,  8  29 

quieting  title,  suit 616 

presumption  of  title  from  possession 

or  acts  of  ownership 788 

subject  of  act  to  be  expressed  in  title 

Art.  IV.  §20 

to  real  property,  in  action  for  prop- 
erty distrained,   need   not  be   set 

out    93 

in  issue  in  Justice  court,   Jurisdic- 
tion ceases  and  cause  transmitted 

to  circuit  court 2218 

merits  not  to  be  questioned  in  ac- 
tion of  forcible  entry  and  detainer. 5760 
not  affected   by   Judgment   of   Jus- 
tice's court   2231 

registration  of,  see  Registration. 
Tobacco-^ 

traffic  on  fair  ground 1982-1984 

unlawful   for   a   minor   to   smoke    in 

public     1981 

to  furnish  to  minor 1980 

Toll— 
for    grinding    or    bolting    grain,    see 
Mills. 
Toll  Qates— 

free  passage  of  militiamen,  when.... 3198 
Toll  Roads — 

See  Roads  and  Highways. 
Towing— 
refusal   or   discrimination   by   master 

of  tugboat  2110 

Towns — 

See  Municipal  and  Public  Corpora- 
tions. 

actions  by  and  against 369-360 

appropriation  of  land,  water  courses, 

etc.,  by   6108 

Chinese,    employment    on   pubUc   im- 
provements   prohibited    4768 

courts  in,  may  be  established 

Art.  Vn,  fil 

debts  of,  state  not  to  assume,  except 

Art.  XI.  fi8 

disturbance  of  the  peace  in  unincor- 
porated towns   1915 

how  served  with  summons 55 

incorporation   of.    see    Municipal   and 
Public  Corporations. 

Judgment  against,  how  satisfied 362 

lot,  grading,   lien  for 5647 

may  aid  in  public  improvements.2520-2521 
not   to  be  interested  in  corporations 

Art.  XI,  5  9 

ordinance,  how  pleaded 90,  2726 

plats,    donations   noted,    how   consid- 
ered     2738 

in  Benton  and  Clackamas,  recopy- 

ing    2750-2752 

requisites    2753 

selling  lots   before   recording,    pen- 
alty    2736-2737 

pleadings,  how  verified 361 

property  exempt  from  execution 227 

restrictions    upon Art.  XI,  9  6 

streets  and  alleys   in  unincorporated 

towns  are  public  highways 4818 

county  courts  have  Jurisdiction  of. 4819 
streets  and  highways  in  incorporated 
towns,  statute  of  limitations  does 

not  run  against 4820 

trespass  for  cutting  trees  in 348-349 

vacation  of  land  in,  appeal  and  costs 

2748-2749 

contiguous  platters  may  petition  for. 2746 


of  plat  or  addition 2746 

of   public   square   or   street    in    in- 

corporate<]f  town  2744-2745 

in  unincorporated  town 2739-2743 

special  laws  prohibited.  Art.  IV,  fi  23 
Township  Ofncera — 

election  of  Art.  VI.  9  7 

vacancies,  how  filled Art.  VI,  {  9 

Traction  Engines — 
how  to  be  taken  across  public  bridge 

or  culvert    4779 

penalty  for  violation  of  act 4780 

to  come  to  stop  on  meeting  team  on 

highway    4777 

whistles  not  to  be  blown  on  highway, 

when    4778 

Trade -Mark — 

exclusive  use  of,  how  secured 4609 

importing     goods     under     another's 

trade-mark    4614 

infringement,    penalty  for 4611 

right  to  enjoin 4616 

second,  penalty  for 4612 

penalty    for    using   boxes,    etc.,    with 

another's  trade-mark  on 4618 

recording,  duty  of  secretary  of  state. 4610 

fee  for   4616 

records  of,  public 4610 

secretary  of  state,  duty  when  similar 

mark  already   filed # 4610 

to  record    4610 

use   of  counterfeit,   punishment 1840 

worklngmen's  union  trade -mark,  evi- 
dence of  filing 1843 

filing  and  recording 1843-1844 

unlawful  use   of 1841-1848 

Trade  Name — 
liability    of   signer   of   negotiable   in- 
strument under 4420 

Traffic — 
on  fair  ground  without  license,  pro- 
hibited and  penalty  for 1982-1984 

Trails- 
establishing  as  highways 4879-4881 

road  work  applied  on 4883 

under  control  of  county  court,  when. 4883 
Training  Schools- 
See  Education;  Normal  Schools. 
Tramways — 
condemnation  of  land  for  and  liability 

as   common  carriers 6093-5094 

Transactions — 

presumed  fair 788 

Transcript — 
of  Judgment,  filed  in  another  county  205 
of    Justice    of    peace,    certified,    as 

evidence     768-769 

of  United  States  court,  filed  in  any 

county   212 

of  testimony  and  proceedings  m  crim- 
inal actions,  general  provision.  .906-907 
on  appeal,   enlarging  time  for  filing.  .653 
evidence  in  equity  cases  attached..  653 

filing,  and  failure  to  file 663 

in  criminal  action  in  Justice's  court. 2294 
In  Justice's  court,  what  to  contain 

and  when  filed 2246 

omissions    in    554 

where    forwarded    2470 

Transfer — 
of  goods  in  bulk,  certificate  of  vendor 
and  notice   to  creditors  of.  .4623-4624 
penalty     for     false     statement     by 

vendor  4226 

what  deemed  4626 

when    deemed    fraudulent 4624 
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Transfer— continued— 
of  Interest  of  party  not  to  abate  ac- 
tion          88 

of  real  property,  evidence  necessary.  793 

of  vessel,  evidence  necessary 796 

Transporting — 
convicts,   insane,   fee  for  and  dispo- 
sition of  in  counties  of  fifty  thou- 
sand     2936 

convicts  to  penitentiary,  amount  al- 
lowed sheriff  2936,  2967 

Treason — 

bail,  when  not  allowed Art.  I,  S  14 

defined    Art.  I.  S  24.  .1787-1789 

elector  not  privileged  from  arrest  for 

* Art.  n,  §  18 

evidence  of Art  I,  $24..  790 

governor,  power  of,  in. .  .Art.  V,  S  14.  .1675 
members  of  legislature  not  privileged 

from  arrest  for Art.  IV,  {  9 

punishment  1740 

suspension  of  sentence  and  action  by 

legislature   Art.  V,  §  14.  .1676 

Treasurer — 
of  county,  see  County  Treasurer, 
of   municipal   corporation,    bond   and 

oath    2696 

compensation   2697 

duties     2716 

election  and  term 2693-2694 

to   be   treasurer   of   park   commis- 
sioners     2766 

State  Treasurer: 
account  with  state,  secretary  to  keep. 2402 
accounts  of,  secretary  to  examine.... 2397 

when   to  close 2466-2466 

asylum  commissioner 3601 

bond     2409 

additional,   when  required 2413 

not  rendered  void  by  one  recovery. 2467 

canal  commissioner 4049 

certified    copies   of   papers   filed   and 
transcript   of   books   and   records 

as  evidence  2412 

clerical    aid    and    compensation    and 

oath    of    2414-2416 

deposit    with,    by    foreign    company, 
fee  for  filing  and  keeping. . .  .6111,  6118 

election     Art.  VI,  5  1 

garnishee,  treasurer  not  liable  as 269 

general  duties   : 2410 

insane  asylum,  commissioner  of 8601 

trustee   of    8610 

legal  adviser  of,  who  is 2421 

member,  commission  for  sale  of  school 

lands  Art.  Vin,  §  6 

oath    2409 

of  Multnomah,  to  put  what  money  in 

trust  fund  2618 

office,  where  kept 2408 

powers  and  duties  to  he  prescribed.. 

Art.  VI,  §4 

printing  report  of 2430 

pure   food   fund,   how  composed  and 

orders,   how   drawn  on 8792 

receipts  of,  secretary  of  state  to  coun- 
tersign and  record 2401 

report,  publication  of 2416 

salary   Art.  XIII,  fi  1 

secretary  to  receipt  for  warrants  de- 
posited and  credit  treasurer 2407 

soldiers'    home,    treasurer  to   receive 

and  receipt  for  sums  for 8683 

state  normal  schools,  treasurer,  when 

to  draw  warrants  for 3489 

term     Art.  VI,  {  1 


when  ceases  3864 

to  deposit  warrants  paid  with  secre- 
tary     2411 

to  have  charge  of  state  funds 2408 

to  keep  office  records  at  seat  of  gov- 
ernment     Art.  VI.  fi  5 

to  receive  fees  collected   in  supreme 

court    887-8SS 

Treasury — 
money,   how   drawn  from.Art.  DC,  §  4 
no  money  to  be  drawn  for  religion.. 

Art.  I,  S  5 

report,    publication   of Art.  IX,  S  5 

Treaty — 
boundary  of  United  States,  northern 

pp.  23,  24 

British  subjects,  rights  of p.  24 

Columbia  river,  navigation  of,  under 

p.  24 

concerning  land  westward  of  Rocky 

mountains     p.  23 

*  navigation,  to  be  free p.  24 

Trees — 

Arbor  day  exercises 3426-3427 

bearing   or   comer   tree,   punishment 

for  defacing  inscription 2112 

damages  for  cutting,  girdling,   etc...  348 
fruit    trees,    see    Horticulture. 

injury  to,  punishment 1824 

ornamental,    may    be    planted    along 

highways    4936-4936 

Trespass — 

by    defacing,    punishment 1824 

fast  driving  on  public  bridge 1828 

for     cutting,     girdling,     etc.,      trees, 

shrubs,    etc 348 

in  cemeteries,  etc.,  punishment.  1940-1942 

civil   liability   for 1941 

in  hunting,  prohibited 2033 

injury,  to  boom  or  wharf,  etc 1831 

to    bridge,    road,    telegraph    posts, 

railway,  etc 1823 

to  dam   or  ditch 1820 

to    monuments,    milestones,    street 

lights,  etc 1825 

to  trees,  fences,  shrubbery,  bridges, 

etc 1824 

Involuntary   trespass    349 

limitation  of  action 6 

mining  claims   1860 

notice  of.  as  evidence 1831 

on  Improved  land 1826 

on   Inclosed   lands 1830 

on  lands  of  another 1829 

on  state  lands 1827 

persons    going    on    land    to    reclaim 
property  washed  away  not  guilty 

of  3886 

setting  fire  to  prairie 1823 

United    States    buildings    at    Astoria 
and   The  Dalles,   punishment  for 

trespass  on  1851 

at  Portland  18S2 

Trespassers — 

fire  kindled  by,  punishment 1789 

Trial- 
defined  113 

fees,  trial,  amount  in  counties  of  fifty 

thousand    Vill 

clerk  to  receipt  and  account  for...  1089 
in    Justice's    court,    when    and    to 

whom  paid 1092 

in  various  counties 1Q86-1088 

Jury    fee,    amount    in    counties    of 

fifty  thousand  and  how  collected. 3017 
party  too  poor  to  pay,  provision  for. 1093 


General  Index. 


197 


[  Beferenoes  are  to  Becttons.    Oregon  Constitution,  pages  27  to  72.] 


Trial— continued- 
state  and  county  not  to  pay 1091 

recovered  as  disbursements,  when.  1090 
to   be   paid   to   clerk   and   how  ac- 
counted for  1094 

held   elsewhere   than   at   courthouse, 

when    949 

•  issues,  how  raised  and  tried 110-114 

Judgment,  see  Judgment. 

material  allegations  only,  proved....  716 

new  trial,  see  New  Trial. 

order  and  motion,  general  provisions 

as  to  534-687 

place  of.  see  Venue. 

postponement,    costs   of,    imposed  as 

conditions ; .  672 

for  lack  of  evidence 116 

on  account  of  commission  to  take 

testimony,  when 832 

reporting,  how  obtained 904 

venue  of,  see  Venue. 
By  Court: 
decision,  in  vacation,  motion  for  new 

trial 176 

what  to  state,  when  filed  and  en- 
tered     ,,  168 

entry  of  Judgment,  when  delayed 201 

findings,  deemed  verdict  and  how  set 

aside    159 

how  stated   158 

in  what  cases  and  how  Jury  waived..  157 

ordeV  of  proceedings 159 

By  Jury: 
argument,    number    of    counsel    and 

time  allowed 132 

waiver  by  party,  effect 182 

challenge,   bias,   actual,    enumeration 

of  causes 123 

bias,    implied,    enumeration    of 

causes    122 

causes,  general  enumerated 120 

particular,  enumerated   121 

exemption,  not  ground  of 124 

for  cause,  defined 119 

for  service  within  a  year 965,986 

Joinder  in,   by  plaintifT  or  defend- 
ants      126 

kinds  of  117 

may  be  oral 130 

order  in  which  taken 126-127 

peremptory,   defined    118 

number  allowed    125 

taken  by  defendant  first. 126 

to  panel,  not  allowed 1x7 

trial  of  challenge 128 

challenge,  exception,  denial,  may 

be  oral    130 

rule  of  evidence 129 

when  to  be  taken 126-127 

charge  to  Jury,  how  given 132 

what  to  contain .,.  139 

conclusions  claimed  to  be  established, 

party  may  submit 134 

court,    deemed   open   until   Jury   dis- 
charged      147 

what  questions  decided  by 136 

in  civil  action,  trial  by  Jury  inviolate 

Art  I,  817 

Juror,  may  be  witness 140 

not  to  communicate  or  be  infiuenced 

by  private  knowledge 140 

sick,   proceedings   138 

Jury,   court  may  direct  to  find  spe- 
cially on  issue 164 

definition  of 962 

deliberation     of,     and     how     kept 


while  deliberating   ,.,.,  141 

dischai^e,  after  verdict 161 

without  verdict,  absence  of  Juror.  148 
without    verdict,     final    adjourn- 
ment of  court 147 

without  verdict,   new  trial 146 

without   verdict,    when 146 

drawn  how   116 

food  and  lodging 141-142 

how  waived   167 

keeping  Jury  together 137 

manner  of  giving  verdict 149 

may  correct  verdict,  when 160 

may    return    for    information,    and 

how  information  given 144 

may  take  what  papers  on  retiring.  143 
not  to  converse  on  what  subjects, 

when    137 

oath  of  181 

polling  Jury 160 

questions  decided  by 136 

new    trial    after    discharge    of    Jury 

without   verdict    146 

order  of  proceedings 132 

polling  Jury    160 

return  of  Jury  for  further  instruction  144 
trial    by   Jury,    right    of  Recused    to 

in  criminal  action Art.  I,  S  11 

right  of,    in  civil  cases  to  remain 

inviolate     Art.  I,  S  17 

verdict,  completion  of 161 

correction    of    informal    or    insufll- 

cient  verdict 160 

court   open   until   verdict   rendered 

unless    s.  147 

discharge  of  Jury  without  verdict, 

causes    145-148 

new    trial    146 

general,   defined   162 

or  special,  when  verdict  to  be . . .  164 
generally,  see  Verdict. 

how    entered    161 

in  action  to  recover  real  property, 

what   to    find 330 

manner   of  giving 149 

special,  controls  general «  156 

defined    163 

to  be  in  writing 161 

view  of  premises  by  Jury 133 

By  Referees: 

challenge  to  refferees 164 

conduct  of  trial  and  powers  of  ref- 
erees     166 

evidence,  frivolous,  party  offering  to 

pay    costs    166 

to  be  filed  with  report 166 

exceptions,   see  Exceptions. 

in  what  cases  authorized 160-161 

majority  of  referees  may  act,  when.  630 

number  of  referees 162 

qualifications  of  referees 163 

report  of  referees,  action  and  iKiwers 

of  court  as  to 168 

motion   to   set  aside   or   for   Judg- 
ment on   167-168 

to  be  deemed  verdict,  on  motion  to 

set  aside    168 

what  to  contain 166 

where  and  when  filed " 167 

In  Criminal  Action: 
accessory  after  fact  may  be  tried  be- 
fore principal .1826 

accused,  constitutional  rights  of 

Art.  I,  5511-16 

not  compelled  to  testify.  .Art.  I,  5  12 
not  to  be  put  twice  in  Jeopardy.... 
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Trial— continued— 

Art.  I.  9  12 

rifi^ht    to    counsel,    and    to   make    a 

statement    1620. 1629 

presumed  innocent,  and  to  be  ac- 
quitted in  case  of  doubt 788, 1392 

accomplice,  testimony  of  not  sufficient 

unless   corroborated    1406 

acquittal   on,    when   defendant   to   be 

dischargred.  wnen  not 1422 

in  case  of  doubt 1392 

challenges,  for  implied  bias,  for  what 

may  be  taken 1387 

peremptory,    number   of 1389 

several  defendants,  all  must  join..  1388 
commitment  of  defendant  on  appear- 
ance   for    trial   when 1411 

after  appearance  for  trial  when....  1411 

when  verdict  against  him 1423 

conduct  of  1391 

conviction  of  lowest  degree  in  case  of 

doubt   1394 

court,  to  decide  what  questions 1409 

to    declare    Judicial    knowledge    to 

Jury    1409 

custody  of  defendant,   effect  of  dis- 
charge for  want  of  prosecution.  ..1385 

when  verdict  against  him 1423 

defendant,  discharge  of,  to  be  witness, 

when  ordered,  and  effect. .  ..1396-1398 

may  testify  in  own  behalf 1400 

when  to  appear  in  person  for  trial.  .1378 
defendants,   jointly   indicted,   entitled 

to  separate  trial  when 1396 

degree  of  crime,  doubt  as  to,  convic- 
tion of  lowest 1394 

deposition,    order  for   taking 1381 

to  be  filed,  and  when  may  be  read..  1382 
discharge   of   defendant  for  want   of 
pr<Mecution,  when  not  a  bar.  and 

when  equivalent  to  acquittal 1384 

effect  as  to  custody  and  bail 1386 

to    be   witness,    when   ordered   and 

effect     1396-1398 

error,  immaterial,  what  is 1404 

evidence,    admissibility    of,    court    to 

decide    1409 

confession  of  defendant 1403 

dying  declaration  718 

law  of.  same  as  in  civil  action,  ex- 
cept      1399 

of  malice  or  premeditation 1754 

statement  of  defendant  at  prelimi- 
nary hearing,  when  used  as  evi- 
dence     1634 

to  be  given  orally,  except. 1402 

what  may   be  given  under  plea  of 

not  guilty 1371 

exceptions,    how    regulated 1426 

former  conviction  or  acquittal,  verdict 

on  plea  of 1413 

guilt  to  be  established  beyond  a  rea- 
sonable doubt 867 

insanity,  defendant  acquitted  on  ac- 
count of 1424 

must  be  proven 1393 

intoxication,  effect  on  crime 1393 

issues  of  fact,  when  arise 1375 

of  law,  definition,  and  when  arise.. 1376 

of  law  or  fact,  how  tried 1377 

Jurisdiction  of  justice's  court  in 2194 

jury,    challenge  for  implied  bias,   for 

what  may  be  taken 1387 

challenges,  peremptory,  number  of.  1389 

how  formed    1386-1390 

may  convict  of  any  crime  necessa- 


rily included  in  that  charged 1418 

may  convict  of  any  degree  or  of  an 

attempt     1417 

may  give  verdict  as  to  defendants 

concerning  whom  they  agree 1419 

to  receive  law  from   court  and  to 

decide  facts    1410 

morbid  propensity  to  commit  crime, 

no  defense    2191 

murder,     conviction     by     confession, 

court  to  determine  degree 175S 

verdict  in  case  killing  justifiable...  1759 
new,  civil  oode  to  govern,  except....  1425 
ordered    on   appeal,    cause    deemed 

pending   in  lower  court 1489 

where   had    148€ 

not  brought  at  next  term  after  indict- 
ment found,   court  may  continue 

cause  and  admit  to  bail 1560 

dismissal  for   1559 

objections,  what  may  be  taken  at  triaL1365 
plea  of  not  guilty,  what  may  be  given 

in  evidence  under 1371 

postponement  of,  refused  unless  party 

consents  to  take  deposition 1380 

when  and  how  allowed 1379 

questions  of  law,  court  to  decide 1409 

several  defendants,  one  or  more  may 

be  convicted  1322 

variance  between  proof  and  indict- 
ment, defendant  detained  or  ac- 
quitted when   ...1422 

verdict,  against  defendant,  custody.  .1423 
general,  form  of,  and  what  imports.  1413 
may  be  either  general  or  special...  1412 

in  case  killing  justifiable 1759 

not   to   be   received   until    in   legal 

form     1420-1421 

on  plea  of  former  conviction  or  ac- 
quittal    1413 

reconsideration,     when    court    may 

direct  1420 

special,  defined,  and  requisites  of... 1414 

how  given   1415 

judgment  on 1416 

witness,  attendance,  how  obtained 1541 

when   residing  more   than   thirty 
miles  away,  or  out  of  county... 

1551-1552 

defendant  may  be  in  his  own  behalf.  14 00 
discharge  of  defendant  to  be,  when 

authorized,  and  effect 1396-1398 

fees,    entry   in  fee   book,   and   time 

w^ithin  which  to  be  claimed 2990 

husband  and  wife  may  be,  against 

each  other,  when 1401 

security  for  appearance,  when  may 

be  required   1649-1650 

infants  and  married  women  may 

be  required  to  give 1661 

when   to   be    committed 1652 

In  Equity: 

appeal,   trial  anew  on 406 

conduct  of,  same  as  law  action 407 

decision,  how  stated,  what  to  contain 

and  effect  of 406 

decree  pf  dismissal,  after  trial,  causes 

and  effect  of 411 

before  trial,  and  effect  of 412 

deposition,     objection    to,    how    and 

when  taken  . . . : 408-40^ 

part    excluded,     cross-examination 

on  same  excluded 40^ 

issues  of  law  and  fact,  how  tried. 405-406 
objection  to  jurisdiction  or  that  com- 
plaint is  insufficient 401 
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Trial— continued— 

same  as  law  action,  except 406 

when  jury  to  try  question 405 

In  Justice's  Court: 

challenges  to  Jurors 2223 

conduct  and  manner 2237 

jury,  selection  In  criminal  action.  ...2271 
jury  trial,  right  to.  In  civil  actions. .  .2219 

place  of,  when  may  be  chan^red 2215 

postponement  of    2212,  2237 

deposition  of  witness  as  a  condition.2214 

discharges  from  arrest,  when 2213 

when  must  not  be  granted 2214 

qualification  of  jurors 2224 

selecting  and  summoning  jury. .  .2221-2223 
title   to  real  property   involved,   pro- 
ceedings     2218 

venue,   see  Venue. 

verdict    2237 

how  given  and  entered  in  criminal 

action    2272 

within  what  time  to  be  had  in  crim- 
inal  action    22S4 

Tribunal,  Inferior — 
review  of  decision  by  writ  of  review. 

594-603 

costs  on   , 576 

supervisory  control  and  appellant 
jurisdiction  over,  where  vested... 

Art.  Vn.  S9 

Trout — 
Eastern    brook.    Loch    Leven,    gray- 
ling, season  closed  until  1904. .  ...2089 
explosives,  lime,  gas,  poison,  etc.,  use 

prohibited    2041 

permission,   how  obtained 2041 

limit  of  catch 2038 

night  fishing  prohibited 2037 

penalty  for  violation  of  act 2049 

privilege    of    game    warden    and    fish 

commissioner  2040 

protected    2034-2035 

sale  of.  prohibited 2036 

sawdust  and  lumber  waste  not  to  be 

Uirown   in  stream 2042 

Trust — 

assignment  of,  to  be  in  writin^^ 5609 

by  operation  of  law,  statute  of  frauds 
as  to  real  property  does  not  pre- 
vent      794 

ofl!lce  of,  no  religious  qualification  for 

Art.  I,  8  4 

transfer  of,  registered  land  on.  to  be 

noted  in  certificate 5460 

trust  deed  of  registered  land  deemed 

mortgage    6453 

trust  fund  in  Multnomah  county. 2617-2621 
Trustees — 
costs  in  action  by  or  against,  who  lia- 
ble      674 

may  sue  without  joining  beneficiary 

29,  393 

sale  of  real  property  by,  special  laws 

prohibited Art.  IV,  S  23 

sum  paid  surety  company  for  bond, 

allowed  to   3763 

who  is  trustee  of  express  trust.... 29,  393 
wrongful  conversion  of  property  by..  1836 
Tugboat — 
refusal   to   tow  or  discrimination  by 

master,  punishment   2110 

Tumult — 
at    election,    legislature    to    provide 

against Art.  II,   $8 

Twice  In  Jeopardy — 
no  person  to  be  put Art.  I,  1 12 


Umatnia  County — 

boundaries    2352 

Unclaimed  Property — 

See  Lost  and  Unclaimed  Property. 
Undated  Instrument — 

considered  as  of  what  date 4419 

Undertakings — 

See  Bonds  and  Undertakings. 
Union — 
workingmen's,  unlawful  use  of  trade- 
mark or  label 1841-1848 

Union   County — 

boundaries   2353-2354,  2306 

United  States- 
acts  and  documents   of  departments 

of.  how  proved 756 

boundary,  northern,  under  treaty. p.  23 

buildings  at  Astoria,  The  Dalles  and 

Portland,  penalty  for  trespass  on 

1851-1852 

constitution   of,   see   index  preceding 

this, 
fiag,  desecration  of,  punishment. 2091-2093 
lands,   granted  by  state,  jurisdiction 

over  4767 

prisoners,     liability    for    expezi^e    in 

county  jail    3691 

to  be  kept  in  penitentiary  and  on 

what  terms  8677 

oflacers,  what  disqualified  for  legisla- 
ture  Art.   n,   511 

surveys,  see  Surveys. 
University — 
denominational,  incorporation  of,  see 

Corporations, 
lands,  see  Lands. 
State  University: 
credit  of,  not  to  be  pledged  except... 3528 

faculty  and  powers  of 8522 

fund  from  university  lands,  and  ex- 
penditure of  3628 

government  of,  where  vested 8610 

no  political  or  sectarian  test  for  re- 
gents, faculty  or  employees 3519 

permanent  appropriation   3629 

president,  and  duties  of 8528 

regents,  appointment  and  term 3511 

distribution  of  3519 

expenses  and  compensation 3520 

meetings  of  board 3613 

no  political  or  sectarian  test 3519 

number  and    qualification 3510 

powers  and  duties  of  board 3517 

president,  election  and  duties 3612 

to  report  to  governor 3521 

printing  report  of 2430 

quorum  of  board,  executive  commit- 
tee,  etc 3618 

secretary    and    treasurer,    appoint- 
ment,   ofl!ices,    where    kept,    and 

compensation   3614 

vacancies,  how  filled 3611 

who  to  act  as  chairman  in  aosence 

of  president   8512 

scholarships,   application  for 3525 

how  distributed    3524 

qualification  for  8527 

secretary,  powers  and  duties 3516 

students,  not  qualified  dropped 3626 

treasurer,  powers,  duty,  and  bond... 3516 

tax  for    3629 

University  Funds: 
interest  on  funds  to  go  to  university. 3818 

investment  in  bonds,   when 3315 

loans    3316,  3326 

board  may  bid  In  property  on  fore- 
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Unlvartlty— continued- 
closure   S820-3821 

collection  of  interest  and  payment 

to  regent 8818 

conditions   of '. 3316,  3826 

existing,  interest  at  reduced  rates, 

bow  obtained  3327 

note  to  specify  fund 3317 

rate  of  interest 3828 

sale  of  land  foreclosed  and  record 

and   ratification   of 8321 

security,  inadequate,  board  to  fore- 
close     8820 

value  of  land  oCPered  as,  how  as- 
certained     8316 

Unlawful  Assemblages — 
See  Riots. 

definition  and   punishment 1918-1914 

Unlawful  Detainer- 
See  Forcible  Entry  and  Detainer. 
Unlawful  Intent — 

presumed  from  unlawful  act 788 

Unmarried  Woman — 

suit  for  seduction  of 86 

Unnavlgable  Streams — 
appeal  from  assessment  of  damages 

to  riparian  owner  for  use 4886 

county  court  may  declare  navigable 

for  floating  logs,  etc 4885 

improvement   of,    county   court   may 

authorise    4885 

lease  for  use  of,  for  floating:  logs  and 

right  to  collect  toll 4887-4888 

for  fioatinsT  logs,  bond  of  lessee.... 4888 
on  expiration,  lessee  to  turn  prop- 
erty over  to  county 4889 

rights    to    use  .and    managrement   of, 
for  floatiner  logs,  how  obtained. . 

4686-4687 

tolls   for   floatln^r  and   boomin^r  logs, 

how  fixed   4889 

Improvement    by    Corporation    or    In- 
dividual     for     Booming,      Floating 
Logs,  etc.: 
certificate  of  completion  of  improve- 
ment and  rate  of  charge 4896 

charges,  to  be  uniform  and  reasona- 
ble     4898 

control,  exclusive,  may  be  obtained.  .4890 
exclusive    management,     granted     to 

whom     4897 

right  may  be  transferred  and  rights 

of  purchaser  on 4897 

forfeiture     of    right    for    failure    to 

maintain    4899 

improved  stream,  public  highway  for 

logs  4894 

improvement,  character  of,  required .  4893 

work  of,  when  to  be  begun 4892 

surveys,    maps,   and   declaration   of 
purpose   to   be   filed  and   effect 

of  4891 

second    filing  not  allowed  within 

what  time   4900 

persons   complying   with   former   law 

may  obtain  right,  how 4891 

regulations    and   charges    for   use    of 

streams     4894 

right   to   use   of  streams   by   persons 

tendering  charges    4898 

rights    of   riparian   owners,    how   ob- 
tained     4896 

rules    and    regulations    for    use     of 

streams     4898 

stream  to  be  open  to  public  for  what. 4896 
unnavlgable  stream,  what  is,   within 


Art.  I,  1 16 


act    4901 

Unusual  Punishment — 

prohibited 

Usage- 
effect,  in  determining  reasonable  time 

in  negotiable  instrument  laws 4592 

evidence     of,     admissible     for    what 

purpose    718 

what  necessary  to  prove 790 

Usurpation  of  Office — 

action,  causes   367 

Judgment,   what  to  determine  and 

enforcement  of  370-378 

prosecution  of  369-870 

Usury — 

See  Interest  and  Usury. 
Uttering— 

counterfeit  coin    1864 

forged  instrument 1858, 1860 

Vacancies — 

See  title  to  specific  olfice. 
in   oflSce,    filled   by    governor    during 

recess  of  legislature 2848 

person    appointed    to    fill    vacancies, 

term  of   2850 

must  qualify 2860 

when  governor  to  declare  vacancy... 2847 

when  vacancy  occurs 2846 

Vacating— 

injunction    422 

Judgment    103 

Vacating  Land — 

appeal  from  order  vacating  land 2748 

contiguous  platters,  either  may  peti- 
tion for  vacation  2746 

costs   . . .'. 2749 

in  incorporated  towns,  proceedings.. 2744 
in  unincorporated  towns,  proceedings 

2739-2743 

in  whom  property  vests 2742 

of  public  square,  where  property  vests 

2746 

of  roads,  bond  for  costs  and  expenses.4794 

notice  of  application  and  proof  of 4783 

on  change  of  location 4792 

road   to   private   residence,    how   va- 
cated     4971 

of  town  or  part  of 2747 

special  laws  prohibited  aa  to  vacation 
of  public  property..  ..Art  IV,  fi  23 
Vacation — 

decision  in,  motion  for  new  trial 176 

decree  in   414 

entry  of  Judgment  in 196,203-204 

Judgment  in 203-204 

Vaccination — 

school  board  may  require 8389 

Value- 
in  negotiable  instrument,  defined .... 

4427,  4692 

failure  to  specify,  effect 4408 

Variance — 
distinguished  from  failure  of  proof. . .    99 

in  pleading,  immaterial,  when  is 97 

immaterial,  amendment  or  order  to 

find  according  to  fact 98 

material,   how   shown  and  amend- 
ment of  pleading  on 97 

Vehicles  on  IHIghways — 
to  turn  to  right  and  penalty  for  vio- 
lation      4774-4776 

liability  of  owner  for  violation  by 

seitvant    4776 

Venue — 

In  Civil  Actions,  Suits  and  Proceedings: 
at  place  of  residence  of  party 44 
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Vanu©— continued — 

change  of,  allowed  but  once 49 

allowed  and  to  what  counties 46 

applicant  to  pay  cost 48 

because      commenced      in      wron^ 

county   46 

because  impartial  trial  impossible.     46 

causes    46 

clerk  to  transmit  record 47 

costs,  who  to  pay 48 

court  may  vacate  order  for,  when. .     49 

deemed  complete,  when 60 

for  disqualification  of  jud^ 46 

for  prejudice  of  Judge  or  people....     46 
in  Justice's   court,   application  for, 

when  to  be  made 2216 

causes    2216 

complete,  when  deemed 2217 

disbursements  of,  who  to  pay.... 2216 

Justice  to  transmit  record 2216 

transcript  of  record 2216 

what     notice     to    witnesses    re- 
quired     2216 

in  suit  in  equity,  causes. 898 

when  may  be  taken 898 

special   laws   regardin£r>    prohibited 

Art.  rv,  §28 

of  action  for  penalty  or  forfeiture,  or 

against  officer 43,  868 

for  recovery  of  real  property  or  per- 
sonal property  distrained 42 

of  action  in  Justice's  court  928 

of  escheat  proceedings 6616 

of  proof  of  will 1106 

of  suits  in  equity 397 

change  of,  and  causes 898 

to   establish   boundaries 618 

In   Criminal  Action: 
accessory  after  fact,  action  against.  1246 
change  of,  clerk  to  prepare  and  trans ^ 

mlt  record  1262 

costs  on    1264 

defendant  in  custody  to  be  removed 

to  place  of  trial 1266 

on  bail  to  appear  at  trial 1266 

either  party   may  have   once   only, 

except    1257 

to  what  place  taken 1261 

when  deemed  complete 1263 

conviction     or     acquittal     elsewhere, 

bar    1247-1248 

crime  committed  on  or  near  bound- 
ary of  county 1244 

committed  out  of,  but  consummated 

in   state    1240 

on     water     forming:     boundary     of 

county    1246 

partly  in  one  and  partly  in  another 

county   1242 

generally    1249 

murder  or  manslaughter  without  state.1241 
property  stolen  in  one  county  taken 

into  another  1243 

Verdict— 

In  Civil  Action:  • 

completion  of 161 

counterclaim  pleaded,  verdict  in  case 

of    156 

court  open  until  verdict  rendered,  un- 
less     147 

decision  in  equity  considered  ajs,  ex- 
cept      406 

discharge    pf    Jury    without    verdict, 

causes    146-148 

new    trial    146 

findings  in  trial  by  court  deemed  ver- 


dict and  how  set  aside 169 

general,   defined   162 

special  controls  general. 166 

when  to  be  rendered 154 

how  entered  161 

in  action  for  recovery  of  real  prop- 
erty, what  to  And 830 

when  plaintiff's  right  expires  dur- 
ing action   832 

in  action  for  recovery  of  specific  per- 
sonal property  168 

in  forcible  entry  and  detainer  action. 6752 
informal  or  insufficient,  correction  of.  160 
Judgment     notwithstanding     verdict, 

when  given  and  entry  of 202-203 

manner   of   giving 149 

may  be  received  on  nonjudicial  day..  946 
number  of  Jurors  required  to  concur. .  964 

of  sheriff's  Jury 280 

referee's  report  to  be  deemed  verdict 

on  motion  to  set  aside 168 

set  aside,  for  what  causes 174 

special,  defined   162 

controls  general  166 

entered  how   164 

when  to  be  rendered 164 

to  be   in  writing 161 

In  Criminal  Action: 

against  defendant,  custody 1423 

coroner's  Jury,  verdict,  what  to  con- 
tain and  how  made 1687 

general    1412 

form  of  and  what  imports 1418 

may  be  as  to  defendants  concerning 

whom  Jury  agree 1419 

may  be  for  any  crime  necessarily  in- 
cluded  in   that   charged 1418 

may  be  for  any  degree  or  an  attempt 

to  commit  crime  charged 1417 

may  be  received  on  nonjudicial  day..  946 
murder,   verdict   in   case  killing  Jus- 
tifiable     1769 

not  to  be  received  until  in  legal  form 

1420-1421 

number  of  Jurors  required  to  concur.  964 

reconsideration  of   1420 

special  verdict 1412 

defined,  and  requisites  of 1414 

how  given  1416 

Judgment  on  1416 

Verification — 

of  account  pleaded 84 

of  claims  against  decedent's  estate..  1160 

of  confession  of  Judgment 191 

of  demurrer,  not  necessary 82 

of  petition  for  habeas  corpus 621 

for  mandamus   606 

for  writ  of  review 696 

of  pleading,  how  and  by  whom  made.     82 

by  corporation   82 

by   public   corporation 361 

may   be   omitted,    when 83 

of  replication  in  habeas  corpus  pro- 
ceedings      640 

of  return  of  writ  of  habeas  corpus...  626 
of  statement  of  controversy  submitted 

without  action   194 

of  statement  of  disbursements 668 

omission    of,    motion    to    strike    out 

pleading,  when  to  be  filed 81 

pleading  may  be  stricken  out  for..  106 
Vessels — 
acting  as  agent  for  without  license, 

penalty    5116 

agent,  who  deemed 6116 

burning  vessel  is  arson 1780 
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Vessels— continued- 
chattel  mortgage  on,  recorded  •where.  5632 

damage  to  property  on  shore,  attach- 
ment, and  proceedings  under 4628 

attachment,  bond  for 4628 

priority    . . : 4631 

defect  in  proceedings,  what  not  to 

affect    4630 

liability    of    vessel   and    where    re- 
coverable     4627 

personal  Judgment,   when  not  ren- 
dered     4630 

redelivery  on  owner's  undertaking.  4629 

service  on  nonresident  owners 4630 

destroying  with  intent  to  def raud . . .  1816 
enticing    seamen    to    desert,    punish- 
ment   2070 

evidence    of    sale    or    transfer,    what 

necessary   795 

fitting  out  with  Intent  to  destroy 1817 

inspection  of,  see  Health  Officer, 
liability  of  owner  for  tax  and  amount 

of     5112 

liens  on,  see  Liens. 

owner  making  or  exhibiting  false  bill 

of  lading  1818 

person  attempting  to  board,  what  un- 
lawful     2074 

pilotage,  see  Pilotage. 

piloting  without  license,  penalty 1978 

plying  between  this  and  tcfelgn  ports, 
compensation  of  county  treasurer 

and  clerk  for  issuing  license 6118 

resident  agent  and  license 6112 

Vested  Corporate  Rights — 

not  to  be  impaired Art.  XI,  S  2 

Vestibules- 
required   on   street  cars   during   cer- 
tain   months,    and    construction, 
maintenance,  and  penalty  for  vio- 
lation     2101-2104 

Veterans — 
Indian  war  veterans,  registration  of, 

general  provisions   3695-3598 

relief    of,    see    Soldiers,    Sailors,    and 
Marines. 

what  admitted  to  soldiers'  home 3579 

Veterinarian,  State — 
appointment,  oath  and  salary..  .4281-4283 

duty  when  case  reported  to 4286 

report    to   domestic   animal   commis- 
sion    4286 

to  be  notified  of  diseased  dairy  cows. 3777 
Veto- 
passage  of  bill  over  veto.. Art.  V,  §  16 

power  of Art.  V,  S  15 

does    not    extend    to    questions    re- 
ferred to  vote  of  people p.  72 

Vicious   Animals — 

permitting  to  run  at  large,  penalty.  .1972 
Viewers — 
roads  and  highways,   see  Roads  and 
Highways. 
Vlllaoe— 

ordinance  of,  how  pleaded 90 

Vinegar — 
acid,   malt,  or  distilled,  sale  of,  pro- 
hibited when    3779 

apple    cider    vinegar,    when    deemed 

adulterated    3768 

Vote- 
See  Elections, 
at   elections    by   legislative   assembly 
and  people,  how  given. Art.  II,  9  15 
final,  on  bill  in  leglslature.Art.  IV,  S  19 
on  reconsideration  of  bill  after  veto 


Art-  V,  il6 

who  entitled  to Art.  U.  |  2 

who  not  entitled  to Art.  n,  H  3>€ 

Voter* — 

See  Elections, 
at  municipal  election,  qualificatk>n. .  .2718 
at    primary    elections,    see    Primary 

Elections, 
bribing  or  offering  to  bribe,   punish- 
ment  Art.  n,  S  7.. 1900.  19t2 

receiving  bribe  or  promise  of  same. 

punishment    1901, 1S02 

challenge  and  proceedings  on 2771-3776 

definition   of lf« 

importing,  punishment   1907, 191tf 

Inducing  to  absent  himself,  penalty.. 

1»08. 191* 

Insane,   Idiots,  and  convicts  are  not 

Art.    n,   iS 

intimidation  of   1>*>4 

by  corporation  1906-1906 

may   register  before   notary   public.. 28(8 
may     vote     though     not     registered 

when    2876 

must  be  challenged  when 2879 

must  register  when 2864 

must     register     with     county     clerk 

when    2178 

names   of   to   be   counted   and   certi- 
fied     2782 

not  voting  after  receiving  ballot 28^ 

oath  to  be  administered  to  when  chal- 
lenged    2772,  2774 

offering  to  bribe,  penalty  for 

penalty  for  misconduct  on  part  of... 

penalty  for  receiving  bribe 1901 

privilege    from    arrest    and    military 

duty  when Art.  II.  {  13 

qualification  of Art.  n,  i  2 

rulea  for  determining 2776 

questions  on  adoption  of  constitution 

Art.  XVXn.  i  2 

registration  of  2860-287: 

generally,   see   Registration. 

residence  of Art.  n,  I  4 

can  not  be  gained  how.Art.  II,  H  4.  5 

rules   for  determining 2776 

right  to  vote  may  be  challenged  when.2S74 
rights  of,  how  forfeited... Art.  n,  S  3 

school  election,  qualifications  at SS86 

shall  vote  in  precinct  where  he  resides 

Art.   U.   1 17.. 2776 

soldiers,  seamen,  and  marines  are  not 

Art.  n.  86 

submission  of  constitutional  amend- 
ment to Art,  Vn,  51 

to   be   challenged   by   Judge   or   clerk 

when    2771 

to  be  registered  without  charge 2866 

to  vote  in  precinct  where  he  resides 

Art.    n,    fi  17.. 2776 

unregistered  may  vote  how 2873 

when  disqualified  may  not  sign  cer- 
tificate of  nomination 2795 

where  to  vote Art.  n,  1 17 

who  entitled  to  vote Art.  II.  i  2 

who  may  register 2871 

Votes- 
count  of 2782-2783 

may  be  rejected  when 2773 

proceedings  in  case  of  tie 2833-283S 

Voting- 
entering  name,  receiving  ballot,  etc..281S 

assistance  in  marking  ballot 2826 

'manner  of,  and  duty  of  oflacials. 2820-2821 
method  of 2818-28^ 
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Voti  ng— conti  nued— 

only  one  person  allowed  in  compart- 
ment    2825 

or  offering  to  vote  illegally,  punish- 
ment    1903 

preparation  of  ballot  by  voter . .  .2819 

sample  may  assist  in  making  out  bal- 
lot     , 2826 

violence  to  prevent,  punishment 1904 

Vouchers,   County — 

to  be  numbered  and  exhibited 2631 

to  correspond  with  warrants 918 

Wages— 
claims  for,  priority  of  and  how  en- 
forced    6669-5661 

transfers  of  property  by  employer, 
void  as  to  and  proceedings  to  en- 
force      6662 

married  women  may  receive  and  sue 

alone  for 80-31 

receivers  to  pay,  when 1083 

Wagons — 

rebate  of  tax  for  wide  iires  on 4863 

Wavei^ 

of  jury  trial 167 

of  objections  to  complaint 72 

to  tender   866 

Wallowa— 

boundaries    2364-2856 

fishing,  what  permitted;  penalty  for 
violation.   Jurisdiction  of  offense, 

and  disposition  of  funds 2067-2062 

lake  and  river,  deposit  of  fish  offal, 

prohibited  2067 

Wantonly — 

import  in  criminal  code 2181 

Wai^ 
debt  for  defense,  state  may  assume 

what Art.  XI.  §  « 

state  debt  in  case  of Art.  XI,  8  7 

levying  is  treason Art.  I,  §24..  1737 

what  is,  and  punishment 1737-1740 

limitation  of  action  by  alien  in  time  of    19 

quartering  soldiers  in  time  of 

Art.  I,  §28 

Ward- 
See  Guardian  and  Ward, 
injury    or    death    of,    guardian    may 

bring  action   34 

seduction  of,  guardian  may  bring  ac- 
tion         36 

Warden- 
county    game    and    forestry    warden, 

appointment  and  duties 2052 

penitentiary,  aythority  of  superin- 
tendent  to  appoint 3665 

bond  of  3660 

duty    to    receive,    receipt    for,    and 

keep  convict  safely 3657 

oath    3661 

salary   3665 

state  game  and  forestry  warden,  ap- 
pointment, bond  and  compensa- 
tion    2061 

deputy,    appointment,    duties    and 

compensation   2062 

duties 2063 

report  of    2055 

search  warrant  by.  authorized 2063 

Warehouse — 
railroad  to  build  track  to  and  furnish 
facilities   when,   and   penalty   for 

failure    5133-6134 

unclaimed  property  deposited  in,  see 
Lost  and  Unclaimed  Property. 
Warehousemen   and  Wharfingers — 


checks  of,  are  negotiable 4606 

commodities  of  different  qualities  not 

to  be  mixed 4604 

goods  must  be  delivered  to  owner  on 

payment  of  charges 4607 

larceny  by  bailee,  in  case  of 1806 

lien  of  and  how  enforced 5674-5676 

mixing  grain,   larceny 1806 

not  to  permit  commodity  to  be  shipped 

without  owner's  consent 4605 

penalty  for  violating  act 4608 

receipt,    duplicate    or   second   not   to 

be  given,  unless 4603 

fraudulent  not  to  be  given 4603 

making   false   or   altering,    punish- 
ment     1810 

negotiable    4606 

not  to  be  given  unless  commodity 

actually  in  store 4603 

ditch  for  mining  claim,  injury  to  or 

termined     6032 

receipt  to  be  given 4602 

what  to  contain 4602 

Warrants — 
against  high  school  fund,  how  drawn. 3439 
county,  for  supplies,  contract,  etc.,  in 
counties   of  fifty  thousand  when 

void .2662 

more    than   seven   years   old.    can- 
celled when 2633-2634 

to  be  certified  to  county  court... 2632. 
orders  and  vouchers  to  correspond.  918 

to  me  exhibited 2631 

to  be  numbered  to  correspond.... 2631 

payment   2543 

redeemed,    deposited    with    county 

clerk  2646 

redemption  of,  received  for  taxes . . 

2544-2646 

semiannual  report  of  county  clerk. 2639 

to  draw  interest,  when 2643 

for  abatement  of  nuisance,  effect  and 

expense  344 

stay  of 345-346 

for  arrest  in  contempt  proceedings . . 

668-670 

on  information  in  criminal  proceed- 
ings    1684-1600 

for  attendance  of  witness 811-812 

for  sale  for  taxes  in  municipal  cor- 
poration     2723 

in  lieu  of  habeas  corpus 647 

school,  how  issued  and  when  to  draw 

interest    3889 

in  districts  of  first  class,  not  to  bear 

interest    3416 

search    and    seizure,    requirements 

of  warrant  for Art.  I,  §  9 

state,   against   certain   special   funds 

payable  out  of  general 2469 

drawing  by  secretary  of  state 2398 

for  printing,  when  to  Issue 2438,  2442 

for  state  publications  in  newspaper.2404 

paid,  to  be  deposited  where 2411 

record  of   2397 

to  draw  interest,  when 2410 

Warranty,  Negotiable  Instrument — 

extent  of  by  delivery 4467 

by  qualified  indorsement 4467 

by  unqualified  indorsement 4468 

Wasco  Academy — 
See  Education. 
Wasco   County — 

boundaries 2366.  2329.  2347.  2349.  2352 

Washington   County — 
boundaries  2367,  2862 
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Washington  County— continued- 
records  of  Columoia  affecting 2S58 

Waste- 
action  for,  triple  damages,  forfeiture 

and  eviction  847 

court  may  restrain  redemptioner  from 

commission   of 262 

limitation  of  action  for 6 

property  sold  on  execution  during 
period    of    redemption,    restraint 

from   262 

tenant   in   dower,   not  to  commit  or 

suffer   6636 

Watei^ 
ditch,  injury  to  for  drawing  off  water, 

punishment    1820 

mining  claims,  trespass  on,  punish* 

ment  1860 

for  domestic  purposes  or  to  which  live 
stock  has  access,  polluting,  pun- 
ishment     2129-2181 

for  public  building,  authority  of  board 
to  construct  canals,  ditches,  and 

works     6046 

mining    water    rights,    abandonment 

of,  what  constitutes 8988 

placing  explosives  or  matter  injurious 

to  fish  in.  unlawful 4077 

For  Irrigation  and  Domestic  Purposes: 

abandonment,  question  of  fact 6014 

what  is  and  effect  of 6014 

act  may  be  amended 6018 

adjacent  owner,  right  to  use  ma- 
chinery to  raise  water 6020 

alteration  of  course,  when  allowed..  .6008 
appropriation  of  water,  below  riparian 
owner's   point   of  diversion,   pro- 
ceedings for  5000 

date  from  what  time 5001 

existing  respected   5002 

extent  of,  capacity  of  ditch  deter- 
mines     6001 

notice  to  be  posted 4996 

right  lost  by  abandonment 6014 

bond  for  construction  before  comple- 
tion of  condemnation  proceedings. 6000 
on  proceedings  to  use  ditch  of  an- 
other corporation  by  a  second  cor- 
poration     6006 

breaking  or  opening  ditch,  embank- 
ment, etc.,  penalty  for 5016 

bridges  at  road  crossings  and  liabil- 
ity for  failure  to  construct 6009 

commissioners  may  be  appointed 5018 

condemnation  of  right  of  way,  con- 
struction, how  begun  before  pro- 
ceedings completed  6000 

for  distributing  ditches 6011 

for  extension  of  ditches  and  feeders 

and  alteration  of  course 6003 

manner  of  proceeding 4999 

right   to  and  amount   of  land   au- 
thorized      4994,  4998 

condemnation  of  right  to  flow  of 
water     below     riparian     owner's 

point  of  diversion   6000 

construction  of  ditch,  when  com- 
menced and  how  prosecuted 5000 

controversies,  respecting,  how  deter- 
mined    5002 

damages,  for  what  ditch  owner  liable. 5008 
distributing  ditches,  company  not  lia- 
ble   for   damages   when   built    by 

another   6011 

connection  with  main  ditch,   to  be 
compelled    6011 


land  may  be  acquired  for 5011 

ditches,  are  real  estate 6013 

injury    to    or    drawing    off    water. 

punishment    1820 

transfer,  how  accomplished  and  ef- 
fect of  6013 

domestic    purposes,    polluting    water 

for,  punishment   2129-2131 

embankment,    breaking    or    opening. 

and  penalty  for 5016 

to  be  maintained 6010 

enlargement  and  use  of  ditch  by  sec- 
ond corporation  and  liability  for. 6005 
extension  of  ditches  and  feeders,  when 

allowed   6003 

gate,  breaking  or  opening 6015 

headgates,   must  be  maintained,  and 

requirements  of 6007 

insufficient    flow,    preference    among 

different   uses    6031 

joint  use  by  two  corporations  author- 
ized    5066 

lien  on  crop  for  water 5012 

maps  of  description,  and  definite  lo- 
cation of  line  to  be  filed 4997 

natural     depressions     and     beds     of 

streams  may  be  utilised 5006 

notice  of  appropriation  to  be  iK)sted.4996 

rates,  legislature  may  fix 6018 

records    of    location    to    be    kept   by 

county  clerk   4997 

right  of  way  granted  over  state  lands. 5017 
rifl^t  to  appropriate  water  and  con- 
demn right  of  way  for 4994 

to  collect  rates,  a  franchise 4993 

to  enter  lands  to  survey  and  locate 

lines   4996 

riparian  owner  not  to  be  deprived  of 

necessary  water  6000 

seepage  water  may   be  appropriated 

under  act 6019 

shortest    practicable    route    must   be 

selected  5034 

spring  water  may  be  appropriated... 6019 
suit  for  protection  of  rights,  who  are 
parties  and  what  may  be  deter- 
mined     6016 

use,  for  domestic  and  Irrigation  pur- 
poses declared  public 4993 

when  deemed  general 4993 

waste  water  may  be  appropriated... 5019 
water  not  actually  needed  not  to  be 

diverted    6010 

For  Mining  and  Electric  Power: 
abandonment,  of  mining  water  rights. 

what  constitutes    3983 

of  right  to  appropriate 5041 

alteration   in  ditch,   what  authorized 

and  condemnation  for 5033 

appropriation,  below  contiguous  own- 
ers' point  of  diversion,  action  for.5030 
existing,    to  be  respected  and  up- 
held     6032 

notice,   what  to  contain  and  post- 
ing of    5026 

relates  to  what  date 5031 

right  of,  lost  by  abandonment 5041 

bridges  at  road  crossing  and  liability 

for  failure  to  build 5039 

capacity  of  ditch  to  determine  extent 

of    appropriation    MSI 

condemnation,  below  contiguous  own- 
ers' point  of  diversion,  action  for.5030 

for  what  purposes  authorized 5024 

mode  of  procedure 5029 

of  extension,  when  authorized 5033 
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Water— continued— 

what  may  be  made 5028 

when  may  be  commenced,  and  ex- 
tent of  6028 

construction,  when  to  be  begun 6031 

controversy  respecting  right,  how  de- 
drawing  oflP  water,  punishment...  1820 
trespass  on,  punishment 1860 

embankments  to  be  built  to  prevent 
damage  6040 

entry  upon  land  for  surveying  and 
locating,   authorised   6026 

extension,  when  authorized  and  when 
to  condemn  for 6088 

headgate  must  be  maintained,  and  re- 
quirements of   6037 

land  not  to  be  burdened  with  more 
than  one  ditch 6086 

liability  for  damages  from  leakage, 
overflow,  etc 6038 

maps  of  description  and  deflnite  loca- 
tion to  be  filed 6027 

natural  depressions  in  earth  and  beds 
of  streams  may  be  utilized 6036 

prior  appropriations  not  to  be  im- 
pah-ed  6032 

record  of  description  and  definite  lo- 
cations, how  to  be  kept 5027 

reservoirs  to  be  built  and  kept  to  pre- 
vent damages    6040 

sites  for,  condemnation  authorized. 602 4 

right  of  second  appropriator  to  use 
ditch  of  prior,  and  liability  and 
bond  for  6033-6086 

right  of  way,  condemnation  author- 
ized  for    -.6024 

over  state  lands  granted 6044 

right  to  appropriate  what  water 
granted    6022 

shortest  practical  route  to  be  selected 
6034 

suits  for  protection  of  rights,  parties 
to,  and  what  may  determine 6048 

use  of  lakes  and  running  streams  de- 
clared to  be  public  for.* 6022 

water  not  needed  not  to  be  diverted.  .5040 

willful  injury  to  ditch,  reservoir,  etc., 
penalty    6042 

who  may  use  water  for 6023 

For  State  Buildings: 

appropriation  for  6061 

authority  of  board  to  acquire  rights, 

franchise,  etc 6060 

to  acquire  water 604t> 

board  of  building  commissioners  to 
provide  for   6045 

proceedings   to   condemn 6047 

action  in  name  of  state 5048 

secretary  of  state  to  audit  claims 6049 

transfers  of  property  to  be  made  to 

records  of  state 6048 

Water  Coursee — 

appropriation  by  cities  and  incorpo- 
rated towns   4 6108 

establishing  as   highway 4879-4881 

road  work  applied  on 4882 

under  control  of  county  court  when 

established  as   highways 4888 

Water-closets — 

for  schools,   requirements  of 3389 

Watering  Place — 

appointment  of  peace  officer  for.  1987,  8913 

disorderly  conduct  and  indecent  lan- 
guage  at,    punishment 1936,  3912 

Weapons — 

concealed,  carrying  of,  unlawiul,  and 


penalty    2088-2089 

Weather  Bureau  Service — 

appropriation  for  4391 

assistant  director,   how  appointed... 4384 

central  office  required 4387 

clerical  assistance,  compensation 4892 

director,  appointment  and  term  of 
office   4888 

duty  of  director  and  assistant 4388 

meteorological  observers  to  be^  ap- 
pointed     4885 

report  of  director,  and  printing  of... 

4388-4389 

secretary  of  state  to  furnish  instru- 
ments      4386 

service  to  be  without  compensation, 
except  4390,  4392 

what  to  consist  of 4382 

Weeds— 
Cocklebur: 

district  attorney  to  prosecute  actions 
under  act  and  fee  for 4934 

duty  of  municipal  corporations  and 
county  authorities  to  destroy,  and 
penalty    . . . . ; 4988 

laborers  may  be  warned  out  for  de- 
struction of    4980 

landowner   to   destroy 4982 

penalty  for  supervisor's  neglect 4931 

supervisor  must  destroy  on  highway. 4929 
to  destroy  on  failure  of  landowner, 
and  expense  of,  how  enforced.... 4982 
Thistles: 

compensation  of  supervisor  for  de- 
stroying*     4928 

county  court  to  pay  supervisor  for 
destroying    4922 

district   attorney    to   prosecute   suits 

under  act,  and  fee  for 4928 

■  duty  of  road  supervisor  to  ascertain 
existence  of  and  notify  owner  of 
premises  and  county  Judge 
thereof  4920 

lien  for  destruction  and  enforce- 
ment of  4921 

municipal  corporation  to  provide  for 
destruction  and  penalty  for  fail- 
ure     4927 

on  highways,  supervisor  to  destroy, 
and  penalty  for  failure 4925-4926 

penalty  for  violation  of  duty  by  su- 
pervisor   4926 

supervisor  to  destroy  where  owner 
of  premises  fails  to,  and  expense 
of   4921 

what  thistles  to  be  destroyed 4920 

Weights  and  Measures — 

half  bushel  and  parts  to  be  standard 
measure  for  what 4621 

hop  box,  dimensions  of 4622 

hundredweight,  what  deemed  to  mean 
4619 

standard,  weight  of  bushel  of  various 

products    4620 

what  and  where  kept 4617 

treasurer  of  state  to  be  sealer,  and 
duties  of  4618 

using  false,  punishment 1833 

what  is  full  measure 4621 

Weston— 

State  normal  school  at,  see  Educa- 
tion. 
Wharf- 
adjacent     landowners,     authority    to 
build  4043 

corporate     authorities,     to     regulate 
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Wharf— continued- 
building    4043 

destroying  or  injuring,  punishment..  1821 
unclaimed    property    deposited    with, 
see  LfOst  and  Unclaimed  Property, 
wharf    line,    controlled    by    Port    of 

Portland    4688 

wharfage    in    municipal    corporation^ 

powers  of  council  over 2711 

Wharflnoers — 

See  Warehousemen  and  Wharfingers. 
Wheat- 
toll  for  grinding,  see  Mills. 

standard  measure  of   4620 

Wheeler  County — 

boundaries  2869 

records  of  Crook,  Grant  and  QlUiam 

aflPecting,  transcribing  2860 

White  Foreigners- 
rights  of Art.  I.  §31 

Widow- 
entitled  to  what  property  of  decedent 

immediately    1163 

grant  to  certain  widows  under  dona- 
tion act  and  rights  of  heirs  of. .  .5791 
may  occupy  land  and  receive  half  of 
rent,     etc.,     without    dower    as- 
signed, when 6626 

of    soldiers,     sailors,     and     marines, 

what  entitled  to  relief,  when 8691 

personal  property,  what  share  to  re- 
ceive  on   death   of  husband   and 

how   estimated    6678-6679 

property   set  aside   for,    on  adminis- 
tration, and  how  used 1164 

provision  for  support  before  adminis- 
tration     1163 

support  of.  during  and  prior  to  ad- 
ministration     1163-1166 

to  remain  in  dwelling  and  have  sus- 
tenance for  one  year 6637 

Wife- 
See    Husband    and    Wife;    Married 
Women;    Marriage. 

as  party  to  action 30-31 

changing  name  on  divorce 613 

issue,  conclusive  presumption  of  leg- 
itimacy      787 

Joint   deed    with   husband,    wife    not 

bound  by  covenant 6334 

presumption    of    coercion    in    crime, 

when 788 

property   or,   conveyed  by  Joint  deed 

with  husband  6334 

Wild   Animals— 

See  Animals;  Bounty. 
Willamette  Falls- 
canal  and  locks  at,  see  Locks  at  Wil- 
lamette F^lls. 
Willamette  Meridian- 
United  States  surveyor  general  to  es- 
tablish     5774 

Willamette  Rlvei^- 
improvement  of,  see  Port  of  Portland, 
pilotage,  see  Pilotage. 
Willfully— 

import  in  criminal  code 2176 

Wills- 
advancements,  effect  of  not  providing 

for  child  in  will 6556 

alteration,  how  made  and  how  proved  792 
beneficiary   as   witness   to.    effect   on 

gift     6664-6566 

bond   to  convey,   effect  on  devise  or 

bequest  of  same  property 5652 

cancelling  of  second  revives  former. 


when    5567 

charge  on  devise,  recoverable 600 

or  incumbrance  upon  property  de- 
vised     6563 

children,   etc..  unprovided  for. .  .5664-5566 
children  of  deceased  devisee  to  take 

share  of  6566 

codicil,  term  "will,"  includes 6676 

construction,  rule  of &57€ 

contest  of  foreign  will,  how  made... 5563 

contribution   between   legatees 5574 

copies  of  foreign  will,  record  of 5562 

devise,   effect   on,   of  bond  or  agree- 
ment to  convey 6662 

subject  to  subsequent  incumbrances 

6553 

when  creates  Joint  tenancy 5341 

devisee,  as  witness  to  will,  effect  on 

gift     6664-6666 

deceased,  issue  to  take  share  of 6666 

discharge  or  bequest  of  claim  by,  ef- 
fect of   1146 

estate    for    life,    remainder    in    fee, 

when  devise  vests 5572 

in  fee,  when  devise  passes 5573 

evidence  necessary  to  prove 791 

executed  how 5548 

fee  passes  by  devise,  unless 5573 

foreign  will,  copy,  record  of b562 

how  contested  5663 

what  law  governs 5561 

found   after   administration   granted, 

proceedings  on    1120 

Jurisdiction  of.  county  court  has 911 

legatee  or  devisee,  as  witness,  effect 

on   gift    6564-6666 

dead,  deemed  legal  witness 6570 

witness,  not  to  receive  legacy,  when 

6571 

mariner,    disposition    of    wages    and 

personalty    566S 

marriage  and  birth  of  issue  revoked. 

when  5550 

of  woman,  revokes 6651 

married  women  may  dispose  of  what 

realty  by  6547 

naming  person*  executor  does  not  dis- 
charge debt  of 1144 

nonresident,  will  of,  probated  in  for- 
eign Jurisdiction,   record   of  copy 

of    5562 

what  law  governs 6561 

nuncupative   will,   procedure   in   pro- 
bating     5660 

what  may  be  disposed  of,  by 6658 

within  what  time  and  how  proved. 6659 
probate  of,  see  Probate  Practice, 
production   of  and   liability  for  fail- 
ure     1105 

revival  of  former  on  cancellation  of 

subsequent  will    6557 

revocation,      agreement      to      convey 

same  property,  not 6652 

by    marriage    and    birth    of    Issue. 

•    -    when    5650 

how  made  and  proof  of 792 

incumbrance,  not  6653 

of  unmarried  woman's  will 6561 

of  second  when  former  revived.... 6557 
signing    testator's    name,    person    to 

sign  as  witness  also 5549 

sioldier,  disposition  of  wages  and  per- 
sonalty  5561 

sound  mind,  person  making  to  be  of. 5545 
statute  of  frauds  as  to  real  property 
does  not  affect 794 
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Wills-continued— 

to  be  in  writing,  except 791 

who  may  dispose  of  personalty  by... 5646 

who  may  make 6546-5547 

"will"  Includes  codicil 6675 

witness,  beneficiary  as,  effect  on  gift 

5664-5566 

credit  of.  a  question  for  court  or 

Jury     • 6669 

creditor  may  be   6667 

legatee  as,    not   to   receive   legacy, 

when    6671 

or  devisee  dead,  when  deemed  le- 
gal witness 6670 

when  competent  to  prove  will 6568 

number  of  witnesses   required  and 

how  to  sign 6648 

person  signing  testator's  name,   to 

sign  as  6549 

woman,  unmarried,  subsequent  mar- 
riage revokes  5661 

Without  Recourss — 

effect   of   indorsements '4440 

Witnesses — 
accused    In    criminal    case,    right    to 

meet Art.  I,  §11 

may  be  witness  in  own  behalf 1400 

not  be  compelled  to  be  against  him- 
self  Art,  I.  512 

right  to  process  for Art.  I,  9  H 

acts  by  and  against  which  are  con- 
tempt    662 

affidavit  to  procure  discharge   If  ar- 
rested      862 

arrest,   court  may  discharge  from...  963 

privilege  from   861 

release  from,  how  obtained 862 

attendance  at  coroner's  inquest,  how 

compelled    1685-1686 

compelled  by  subpoena  in  criminal 

action   1641 

how  and  when  compelled 807-813 

power  to  compel 929,  934 

provisions  of  code  of  civil  procedure 

apply  in  criminal  action 1663 

attorney,  consent  to  examination  of. 

724-725 

before  grand  jury,  to  be  sworn 1281 

grand  juror  may  be 1286, 1291 

bound  to  answer  questions  when. . . .  869  ; 
bound  to  attend  when  subpoenaed. . .  858 

children  can  not  be,  when 723 

committed  for  appearance  In  criminal 

action,  when 1652 

compelled     to    attend     anywhere     in 
state,  in  criminal  action  how....  1652 

compelled  to  attend  when 807 

competency  of  722 

convict   may   be 722 

conviction  of  felony,  bound  to  answer 

as   to   859 

coroner's  inquest,  attendance,  and  how 

compelled    1685-1686 

credibility  of,  facts  admissible  in  evi- 
dence      718 

facts  not  relevant  to  issue  admissi- 
ble to  affect 716 

jury  the  judge  of 695 

religious  belief  not  to  affect 

Art.  I,  §6..  722 

cross-examination,   of  defendants  as 

witness  in  criminal  action 1400 

to  what  extends 849 

deceased,  testimony  of  as 718 

statements,  when  may  be  given...  728 
defendant,  may  be  in  his  own  behalf 


in  criminal  action 1400 

defined  721 

deposition,  generally,  see  Depositions, 
deposition  may  be  taken  in  criminal 

action,   when   1380,  1402 

discharge  of  defendant  to  be  witness 

when    1396-1897 

duty  to  attend  and  testify 853 

examination  of.  court  to  control 846 

cross,    of   defendant  as   witness    in 

criminal  action  1400 

to  what  extends 849 

direct  and  cross  defined 846 

direct  completed  before  cross  begins  846 
leading  questions  prohibited,  except  847 
leading  questions  allowed  on  cross- 
examination    849 

oral  In  criminal  action 1402 

re -examination    861 

refreshing    memory,     or    testifying 

from  writing 848 

expert  testimony,  when  admissible...  718 
false  In  part,  distrusted  in  whole. . . .  867 

fees,  amount  generally 3009 

in  Clatsop   3011 

In    criminal    action    in    Douglas, 

Jackson,   and  Josephine 3012 

in  Multnomah   3010 

double,   when  allowed 807 

entitled  to  receive  an  advance 667 

in  coroner's   Inquest,  what  not  al- 
lowed in  Multnomah 2977 

in    criminal    action,    entry    in    fee 
book,   and  time  within  which  to 

be  claimed    2990 

may   demand   at  end   of  each   day 

for  following   868 

gambling,  prosecution  in,  witness  not 

to  be  prosecuted  when 1952 

fadlure  to  appear,  penalty 1963 

good  character,  when  may  be  shown.  864 
grand  juror  may  be  before  grand  jury 

when    1285,  1291 

may  be  examined  to  impeach  wit- 

nes8    1292 

husband  and  wife  as 724 

consent  to  examination  of 726 

may  testify  in  criminal  action  for  or 

against  each  other 1401 

impeached  how  695,  722 

impeachment  by  adverse  party 862 

by  inconsistent  statement 860,  853 

by  party  calling  860 

grand  juror  may  be  examined  for. .  .1292 
infants  may  be  required  to  give  se- 
curity for  appearance  in  criminal 

action    1661 

insane  person  can  not  be 723 

Interpreter  for  844 

interrogatories  controlled  by  court. . .  846 

judge  as  witness 856 

juror  as  witness 140,  856 

married  women  may  be  required  to 
give   security    for   appearance    in 

criminal  action  1661 

mileage,  amount  allowed 2984 

in  criminal  action  in  Douglas,  Jack- 
son, and  Josephine  counties 3012 

to  be  tendered  on  service  of  sub- 
poena    804 

no  religious  test  required... Art  1,  §  6 
not   under   examination   may   be   ex- 
cluded   from    courtroom 843 

number  in  cases  of  treason. Art.  I,  9  24' 
number  not  to  prevail  against  a  less 
number,  or  other  evidence 867 
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Witnesses— continued- 
obliged  to  attend  when 807 

one  sufUcient  except 693 

opinion  of,  when  admissible 718 

oral  examination  defined 817 

parties  Interested  may  be 722 

persons  in  certain  relations  can  not 

be    724 

person    present    must    testify .  as    if 

subpoenaed 808 

physicians  or  surgeons  as  witnesses..  724 

consent  to  examination  of 725 

powers  of  referee  as  to 166 

presumed   to    speak    the    truth,    and 

how  overcome   695 

priests  as  witnesses 724 

consent  to  examination...! 726 

prisoners,  how  produced  and  exam- 
ined    813 

privileged,  who  are 724 

consent    to    examination    of,    what 

deemed    726 

from  arrest,  and  penalty  for  viola- 
ting   861-862 

to  decline  to  answer  when 869 

process      for     securing     attendance, 

what    801 

protection  from  arrest 861 

from  harsh  and  improper  questions, 

etc 860 

public  officers  as 724 

questions,  what  bound  to  answer 859 

what  not  bound  to  answer 859 

reasonable  time  for  preparation  and 

travel    804 

recalled  how    851 

re-examination  of  851 

referee  in  equity  has  power  to  compel 

attendance    827 

refreshing     memory     and     testifying 

from  writing 848 

refusal  to  testify  or  sign  deposition  or 

affidavit,  punishment  809 

residing  more  than  twenty  miles  dis- 
tant, attendance,  how  obtained. .  807 
right  of  accused  to  meet  face  to  face. 

Art.  I.  811 

security  for  appearance  in  criminal 
action,  infants  and  married 
women  may  be  required  to  give.  1651 

when  required  1649-1660 

subpoena,  disobedience  of,  punish- 
ment    809-810 

duces  tecum  801 

service  and  proof  of 804-806 

subscribing    witness,    opinion    as    to 

mental  sanity  of  signer 718 

proof  by  7lZ 

who  is  769 

testimony,  affidavit,  see  Affidavits, 
confined   to   personal   knowledge...  694 
depositions,  see  Depositions, 
given  in  former  case,  when  admis- 
sible       718 

modes  of  taking 814 

oral  examination  defined 817 

proceedings  to  perpetuate 870-877 

of  witness  before  grand  Jury,  grand 
Juror  may  be  required  to  dlBclose.1292 

to  be  under  oath 694 

to  will,  see  Wills. 

warrant  for  arrest  or  commitment...  812 

to  bring  witness 811 

when  not  compelled  to  attend 807 

who  may  be 722 

who  may  not  be 723 


writing  shown  to.  Inspection,  and  how 

read  to  Jury 855 

Women- 
eligible  to  educational  offices S42S 

may   be   attorney 1054 

Workhouse- 
may  be  provided  for  paupers 2661 

Worklngmen's  Union — 
trade -mark  or  label,   attorney's   fees 

in  action  for  infringement 1848 

civil  remedies  for  use  of  counterfeit.  1845 

falsely   procuring  filing   of 1844 

unlawful  use  of 1841-1848 

Worship- 
freedom  of Art.  I.  9  2 

no  appropriation  for,  in  legislature.. 

Art  I,  §5 

Writ- 
certain  writs  to  be  granted  by  county 

Judge.... Art.  Vn,  $13 

of  arrest  in  civil  action 261 

motion  to   N'acate  and  proceedings 

282-383 

of  attachment,  how  executed 301 

return  of   314 

what  to  contain  and  to  whom  di- 
rected     297,  299 

of    certiorari,    abolished    in    criminal 

action  1461 

of  election,  governor  to  issue,  when. 

Art.  V,  §17 

of  error,  abolished  in  criminal  action.  1461 

in  proceedings  to  refflster  title 5419 

of   execution,   see   Elxecutlon. 

of  habeas  corpus,  see  Habeas  Corpus. 

of  mandamus,  see  Mandamus. 

of  ne  exeat,  abolished 404 

of  quo  warranto,  abolished 365 

of  review,  see  Review,  Writ  of. 

of  scire  facias,  abolished 364 

service  by  telegraph 4763 

Writing- 
agreements  in,  evidence  of 704 

agreements  not  in  writing,  when  void  797 

alteration,  explanation  of 800 

by  what  law  interpreted 705 

called  for  by  adverse  party,  need  not 

be  ottered  in  evidence 772 

construction   706-713 

contents,  how  proved 703 

date  presumed  true 788 

execution  of,  defined 766 

when  need  not  be  proved 775 

expert  to  decipher  characters,  or  in- 
terpret language 711 

includes  printing  in  criminal  code. ..2184 

in  negotiable  instrument 4592 

intended  in  diflterent  sense  by  parties  712 

kinds    of   writings 726 

language  interpreted,  how 705 

may  be  inspected,  when 855 

negotiable    instruments,    writing    es- 
sential to  negotiability 4403 

writing    includes    print 4593 

when  controls  print 4419 

notice,  how  construed 71S 

of  deceased  or  absent  person,  when 

admissible  in  evidence 779 

ofTer  in,  equivalent  to  tender 864 

original,     in    possession    of    adverse 

party,  how  proved 771 

to  be  produced  or  accounted  for...  771 
over  twenty  years  old  presumed  gen- 
uine,  when   788 

private  writing,  classified 763 

contents  of.  how  proved 703 
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W  pt  1 1  ng— continued— 

dennition  of  

execution  of,  defined 

public  record  of.  how  proved 

proof  of  contents 

public    writ  I A^:,    certified    copy,    how 

made    .* 

certified  copy,  officer  bound  to  grlve. 

primary  evidence  

definition 726- 

entries  in  official  books  as  evidence 

inspection  of,  risrht  to 

Judicial    record    defined,    and    evi- 
dence of 741- 

kinds  of   

laws,    kinds,    definitions    and    evi- 
dence of  732- 

public  records  of  private  writings, 

how   proved    

i^al.  effect  on 766- 

necessary  when  required  by  statute 
sealed  writing,  discharged  or  modifieo 

by  oral  agreement  

shown  to  witness,   inspection  of  and 

how  read  to  Jury  

though  called  for.  need  not  be  offered 
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'  in  evidence  772 

728  to  be  construed  by  court 136 

766  to    refresh    witnesses'    memory,     in- 

756  ,  spection  and  how  read  to  Jury...  848 
703        two  constructions,   which  adopted. . .  712 

without  seal,   effect  of 767 

760        witness  refreshing  memory  or  testify - 
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